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KERN COUNTY BOARD OF SUPERVISORS;
KERN COUNTY PLANNING COMMISSION; and
DOES 1 through 20 inclusive,

Respondents/Defendants.

Petitioners/Plaintiffs CITY OF LOS ANGELES, COUNTY SANITATION DISTRICT NO.

2 OF LOS ANGELES COUNTY, ORANGE COUNTY SANITATION DISTRICT,

RESPONSIBLE BIOLSOLIDS MANAGEMENT, INC., SIERRA TRANSPORT, INC., and

CALIFORNIA ASSOCIATION OF SANITATION AGENCIES ("Petitioners/Plaintiffs") allege:

1. This action challenges Kern County's surreptitious adoption of a new zoning

ordinance the sole purpose of which is to impose onerous new requirements on the recycling of

biosolids. County officials concealed the purpose of the ordinance, never once mentioning biosolids

in the public notices of hearings on the proposed ordinance. Nor did the County pay heed to the

important environmental consequences of burdening the widespread practice of recycling biosolids

as an alternative to landfill disposal and a substitute for the use of chemical fertilizer on feed crops.

Because the County ignored the need for an analysis of the environmental impact of the ordinance

and denied the public proper notice of its purpose, Petitioners/Plaintiffs ask the Court to void the

ordinance.

2. Petitioners/Plaintiffs challenge Respondents/Defendants County of Kerns, Kern

County Board of Supervisors', and Kern County Planning Commission's (collectively "County")

December 11, 2014 recommendation to approve and January 6, 2015 approval of a revision to the

Kern County Zoning Ordinance (Title 19, Kern County Ordinance Code) ("Project" or "Ordinance

G-8533") and the County's determination of and filing of a Notice of Exemption ("NOE") on

January 7, 2015, declaring that the Project is exempt from the California Environmental Quality Act

("CEQA"), Public Resources Code, section 21000 et seq.

3. Petitioners/Plaintiffs seek a determination from this Court that the County's approval

of the Project and use of the CEQA exemptions are invalid and void for failing to satisfy the

requirements of CEQA, and the CEQA Guidelines, Title 14, California Code of Regulations, section

15000 et seq. (Guidelines). Petitioners/Plaintiffs ask this Court to issue a writ of mandate against the

County for failing to comply with CEQA.
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4. Petitioners/Plaintiffs seek declaratory relief for the County's violation of the

California Government Code sections 65090 and 65091 regarding the Planning Commission's

insufficient and misleading Notice of Public Hearing announcing a December 11, 2014 hearing and

the County's insufficient and misleading Project description and notice in the January 6th Board of

Supervisors Agenda. Neither the Planning Commission nor the Board of Supervisors provided

~, ~ notice that the proposed amendment to the Zoning Ordinance to be considered would regulate the

use of biosolids as a soil amendment. The Planning Commission also failed to mail notice of the

public hearing to the City of Los Angeles as required under Government Code sections 65854 and

65091, as the owner of real property affected by a zoning ordinance or amendment to a zoning

ordinance. Petitioners/Plaintiffs ask this Court to issue a writ of mandate against the County for

failing to comply with the Government Code.

5. Petitioners/Plaintiffs also seek a declaration that the County's adoption of Ordinance

G-8533 without the preparation of an Environmental Impact Report ("EIR") violated the writ of

mandate issued on December 2, 2005 by the Tulare County Superior Court in Case No. 189654.

Petitioners/Plaintiffs ask this Court to issue a writ of mandate against the County for failing to

comply with the 2005 writ.

6. For the Petitioner/Plaintiff public entities, this Petition is deemed verified. (Code of

Civ. Proc. § 446.)

PARTIES

7. Petitioner/Plaintiff City of Los Angeles operates a vast and complex wastewater

collection and treatment system. Included in that system are two wastewater treatment plants that

generate biosolids that are recycled in Kern County: Hyperion and Terminal Island. The City also

owns Green Acres Farm in Kern County where the City recycles biosolids and grows feed crops,

pursuant to permits and authorizations from the State of California, and the United States

Environmental Protection Agency ("EPA").

8. Petitioner/Plaintiff County Sanitation District No. 2 of Los Angeles County operates

wastewater treatment plants in Los Angeles County that generate biosolids that have been and may

in the future be recycled by direct land application in Kern County.
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9. Petitioner/Plaintiff Orange County Sanitation District ("OCSD") operates wastewater

Treatment plants in Orange County that generate biosolids that have been and may in the future be

recycled by direct land application in Kern County.

10. Petitioner/Plaintiff Responsible Biosolids Management, Inc. ("RBM") is a small

business in Lompoc, California that has a contract with the City of Los Angeles to manage its

biosolids recycling program at Green Acres Farm.

11. Petitioner/Plaintiff Sierra Transport, Inc. is a small business in Kern County that hauls

biosolids from the Hyperion and Terminal Island treatment plants in Los Angeles to Green Acres

Farm pursuant to a subcontract with RBM.

12. Petitioner/Plaintiff California Association of Sanitation Agencies ("CASA") is a non-

profit mutual benefit corporation organized under California law. CASA's members include public

agencies, cities, special districts and joint powers authorities engaged in the collection, treatment,

disposal or reclamation of wastewater, including Petitioners/Plaintiffs City, County Sanitation

District No. 2 of Los Angeles County, and Orange County Sanitation District. CASA provides

proactive leadership, innovative solutions, and timely education and information to CASA members,

legislators, and the public, and promotes partnerships on wastewater issues with other organizations,

so that sound public health and environmental goals may be achieved. CASA's biosolids program

promotes the environmentally sound recycling of biosolids, and develops and maintains a system of

sharing up-to-date, accurate, science-based biosolids information with its members and the public.

13. Respondent/Defendant Kern County is a local governmental entity located in

California's Central Valley.

14. Respondent/Defendant Kern County Board of Supervisors is the governing body of

Kern County and is a Respondent/Defendant in its official capacity.

15. Respondent/Defendant Kern County Planning Commission is a governmental

department of Kem County and is a Respondent/Defendant in its official capacity.

16. Petitioners/Plaintiffs are unaware of the true names and capacities of

Respondents/Defendants identified as Does 1-20, and sue such Respondents/Defendants herein by

fictitious names. Petitioners/Plaintiffs are informed and believe, and on that basis allege, that
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Respondents/Defendants Does 1-20, are also responsible, in whole or in part, for the invalid and

unlawful approval of Ordinance G-8533 and the Notice of Exemption. When the true identities and

capacities of these Respondents/Defendants have been determined, Petitioners/Plaintiffs will, with

leave of the Court if necessary, amend this Petition and Complaint to insert such identities and

capacities.

BACKGROUND FACTS

17. The Project in this matter is the County's review and approval of Ordinance G-8533,

a revision to the Kern County Zoning Ordinance (Title 19, Kern County Ordinance Code). This new

ordinance is the most recent effort in a campaign by Kern County to prevent or obstruct the land

application of biosolids by Petitioners/Plaintiffs in Kern County.

18. The United States Environmental Protection Agency (EPA) defines biosolids as:

nutrient-rich organic materials resulting from the treatment of
domestic sewage in a treatment facility. When treated and
processed, these residuals can be recycled and applied as fertilizer
to improve and maintain productive soils and stimulate plant
growth.... The controlled land application of biosolids completes
a natural cycle in the environment. By treating sewage sludge, it
becomes biosolids which can be used as valuable fertilizer, instead
of taking up space in a landfill or other disposal facility.

http://water.epa.gov/polwaste/wastewater/treatment/biosolids/ e~nga.cfin. Land application of

biosolids has occurred across the United States for decades and recycles to the soil the majority of

the country's and California's sewage sludge.

19. Biosolids provide farmers with an effective, organic fertilizer that is rich in nitrogen,

phosphorous, potassium, and trace elements (such as zinc) that are essential for plant growth. In

1972, Congress passed the Clean Water Act and directed the EPA to encourage recycling biosolids.

33 U.S.C. § 1281(d). In 1987, Congress directed EPA to develop national standards for beneficial

use of biosolids. 33 U.S.C. § 1345. After years of research and notice and comment rule making,

EPA in 1993 promulgated a nationwide, risk-based standard allowing land application of biosolids.

40 C.F.R. Pt. 503. Biosolids have many important environmental benefits. They add organic matter

to farm fields that increases soil tilth, improving the soil's ability to retain moisture and encouraging

plant root development. Their elements are bound in organic materials that release slowly during the

5
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growing season. Land application of biosolids reduces or eliminates the need for chemical fertilizers

that can adversely affect the environment and accelerate climate change. Almost a quarter of a

gallon of fossil fuel (0.22 gallons) is required to produce every pound of synthetic nitrogen fertilizer

and chemical fertilizer effectively removes organic carbon from the soil; both of which contribute to

climate change. Sewage sludge that is not recycled as biosolids usually is disposed of in landfills or

incinerated. Land application of biosolids reduces demand for landfill space and eliminates the

production of air emissions associated with incineration.

20. In 2000, to provide a siMgle regulatory framework for land application of biosolids in

California, the State Water Resources Control Board (State Water Board) issued General Order

2000-10, which endorsed the use of Class B, Class A, and Exceptional Quality ("EQ") biosolids and

supplemented EPA's Part 503 with regulations regarding appropriate sites and crops for land

application and protections for groundwater. To support issuance of the General Order, the State

Water Board prepared a detailed Environmental Impact Report ("EIR") analyzing the environmental

impacts of land application of biosolids, pursuant to the requirements of CEQA.

21. The State Water Board issued a new General Order (2004-12) and a revised EIR in

2004, conducting a further CEQA analysis of land application of Class B, Class A, and Exceptional

Quality ("EQ") biosolids. EQ biosolids meet not only the Class A standards for pathogen reduction

and vendor attraction, but also stringent metals standards. Based on the comprehensive

environmental review in the revised EIR, which sets forth more than 600 pages of scientific analysis

of land application of biosolids, the State Water Board concluded in its 2004-12 General Order that

land application of biosolids is "environmentally sound and preferable to non-beneficial disposal."

Additionally, the General Order "establishes a regulatory system to manage biosolids in a manner

that is reasonably protective of public health and the environment to the extent of present scientific

knowledge." The 2004-12 General Order allows land application of both Class A and B biosolids

and notes that "EQ biosolids [which are now the only kind applied in the unincorporated areas of

Kern County] may not necessitate regulation in the future."

22. Since the early 1990s, Petitioners/Plaintiffs and other California communities,

businesses and farms have successfully recycled biosolids in Kern County. Over the years,
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Petitioners/Plaintiffs have complied with the biosolids ordinances adopted by Kern County that set

health and safety standards for the land application of biosolids in the County. The Kern ordinances

provided detailed requirements for monitoring the quality and controlling the use of biosolids and in

large part complemented or exceeded federal and state regulations. Petitioners/Plaintiffs have

invested millions of dollars on wastewater treatment plant changes and management improvements

to meet Kern's exacting standards for biosolids quality and monitoring.

23. Kern's adoption of its 1999 biosolids ordinance without preparing an environmental

impact report led to litigation between Kern and most of the Petitioners/Plaintiffs in this action in a

matter styled County Sanitation District No. 2 of Los Angeles County, et al. v. County of Kern, Case

No. 189564, Tulare County Superior Court. In that action, the Superior Court, on December 2,

2005, issued a writ requiring, among other things, that Kern "prepare an environmental impact report

("EIR") that covers the adoption of an ordinance regulating the land application of treated sewage

sludge within your jurisdiction." Kern has never prepared an EIR for any ordinance regulating the

land application of treated sewage sludge, including Ordinance G-8533 at issue here.

24. On June 6, 2006, Kern County voters adopted Measure E, a county ballot initiative

that bans the land application of biosolids in the unincorporated areas of Kern County (the "Kern

Ban"). The Kern Ban was not based upon any legitimate health or environmental concerns. On

information and belief, Kern cities including Bakersfield, Taft, Wasco and Delano continue to apply

biosolids to lands within their city limits, which are unaffected by Measure E. The Kern- Ban flatly

prohibits Petitioners'/Plaintiffs' recycling of biosolids.

25. Petitioners/Plaintiffs successfully challenged the Kern Ban in federal district court

shortly after its passage, obtaining a preliminary injunction. City of Los Angeles v. County of Kern,

462 F.Supp.2d 1105 (C.D. Cal. 2006). Petitioners/Plaintiffs later prevailed on summary judgment

on their claim that the Ban violated the Commerce Clause of the United States Constitution and their I

claim that the Ban conflicted with and was preempted by the California Integrated Waste

Management Act. City of Los Angeles v. County of Keen, 509 F.Supp.2d 865 (C.D. Cal. 2007). On

appeal by Kern, the Ninth Circuit vacated the judgment, solely on the basis that Plaintiffs lacked

prudential standing to assert their federal claims, an issue not raised by Kern. City of Los Angeles v.

7
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County of Kern, 581 F.3d841 (9th Cir. 2009). On remand, the district court then declined

supplemental jurisdiction to reinstate the judgment on the state law claim, leaving

Petitioners/Plaintiffs to pursue their challenge to the Kern Ban in state court. City of Los Angeles v.

County of Kern, No. 06-5094 (C.D. Cal. Nov. 9, 2010) (order granting motion to dismiss). .

26. Following the dismissal of the federal action, Petitioners/Plaintiffs filed suit in this

Court in January 2011, again seeking to enjoin enforcement of Measure E. Since its transfer to

Tulare County Superior Court, the matter has been known as City of Los Angeles v. County of Kern,

Case No. VCU 242057. In June 2011 the Visalia County Superior Court, like the federal district

court before it, issued a preliminary injunction against enforcement of Measure E..After an

interlocutory appeal by Kern, the matter returned to the Tulare County Superior Court where, in

September 2014, Petitioners/Plaintiffs filed a motion for summary judgment. Kern faced the

possibility that the Court would issue a final ruling striking down Measure E at the hearing on the

motion, originally set for January 15, 2015.

27. While Petitioners'/Plaintiffs' motion for summary judgment was pending, the Kern

County Planning Commission (Commission) issued an undated document titled: "Notice of Public

Hearing" (Notice) announcing that the Commission would hold a hearing on Thursday, December

11, 2014

28. The Planning Commission failed to mail notice of the public hearing on the new

ordinance to the City of Los Angeles, whose Green Acres Farm property in Kern County is affected

by the ordinance.

29. According to the Notice, the purpose of the hearing was to consider a request to

revise the Kern County Zoning Ordinance to "add a regulation ensuring land usage complies with

National Pollutant Discharge Elimination System (NPDES) requirements to protect water quality.

No changes in zoning district classification affecting public or private property are proposed. A

copy of the recommended text change is on file at the Kern County Planning and Community

Development Department and available online at

www.co.kern.ca.us/planning~pdfs/zo/2014ZOupdates.pdf. Nowhere does the Notice mention

biosolids.
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30. The Commission's Notice further stated that the "project has been found to be

categorically exempt from the requirement for preparation of environmental documents pursuant to

Sections 15307 and 15308 of the State CEQA Guidelines and under General Rule, Section

15061(b)(3) of the State CEQA Guidelines, the Kern County Planning and Community

Development Department has reviewed the subject project and has found that there is no possibility

that the activity in question may have a significant effect on the environment."

31. Kern County plays no role in the issuance of NPDES permits, nor does the proposed

ordinance purport to create a role for the County in NPDES permitting. NPDES permits are required

under the federal Clean Water Act before an entity may discharge pollutants into waters of the

United States. In California, anyone seeking to discharge pollutants into waters of the state,

including groundwater, must obtain a Waste Discharge Requirements ("WDR") permit under the

Porter-Cologne Water Quality Act, which often doubles as an NPDES permit. Both WDR and

NPDES permits are issued by the State Water Board and the Regional Water Quality Control

Boards. Kern County plays a role in the administration of the State Water Board's Construction

General Permit for storm water, but the ordinance proposed no change to that program. Instead of

an ordinance of general application addressing holders of NPDES permits, as suggested by the

notice, the ordinance considered by the Commission on December 11, 2014, targets only the use of

biosolids.

32. The actual revision proposed to the Kern County Ordinance Code was to add Section

19.08.490 to Chapter 19.08 of Title 19. The one-paragraph revision directs that all development

shall comply with the Clean Water Act and the Porter-Cologne Water Quality Act and that "The use

of bio solids, defined as treated sewage sludge that meets United States Environmental Protection

Agency pollutant and pathogen requirements for land application and surface disposal, as an

agricultural amendment shall only occur on lands that include the PD Combining District and upon

review and approval of a site development plan pursuant to Section 19.56.130 through 19.56.200 of

this title." (Kern County Planning Commission Board of Supervisors Staff Report (Report), January

6, 2015, at pg 2). The Commission staff defines a "PD District" in the Report as a Precise

Development Combining District with the purpose to "designate areas with unique site

Verified Petition for Writ of Mandate and Complaint for Declaratory Relief
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characteristics or environmental conditions or areas surrounded by sensitive land uses to ensure

development in such areas is compatible with such constraints."

33. Per the Report, the text changes "include a requirement that any spreading of bio

solids on agricultural land as an amendment be on land zoned with PD District" and "will require a

discretionary zoning change that would need to be considered by your Board. After the zoning is

changed, a site development plan is required to be considered and processed for consideration either

to your Board or at a publicly noticed Director's hearing. Both actions, the original zone change and

the site development plan, are projects subject to compliance with the California Environmental

Quality Act (CEQA)." In other words, from this point on, anyone seeking to recycle biosolids in

Kern will have to obtain a zoning change and approval of a site development plan, both of which

would be subject to a potentially lengthy and expensive CEQA review.

34. On December 11, 2014, the Planning Commission recommended that the Kern

County Board of Supervisors adopt the proposed amendment to the Zoning Ordinance.

35. On January 6, 2015, the Kern County Board of Supervisors enacted ordinance G-

8533 approving changes to the Kern County Zoning Ordinance as requested. The Board of

Supervisors found the project to be categorically exempt from CEQA review. Like the Planning

Commission's hearing announcement, the Board of Supervisors Agenda item, CA-4, describing the

ordinance to be considered on January 6, 2015, made no mention of biosolids nor did it contain the

text of the proposed ordinance.

36. On January 7, 2015, the County filed a Notice of Exemption stating that "The Board

of Supervisors has determined that it can be seen with certainty that there is no possibility that the

action taken may have a significant effect on the environment..." The County stated in the NOE

that the Project was exempt from CEQA per CEQA Guidelines sections 15061(b)(3), 15307 and

15308.

JURISDICTION AND VENUE

37. This action arises under CEQA and its implementing regulations. (Pub. Resources

Code §21000 et seq.; Cal. Code Regs., title 14, § 15000 et seq.). This Court has jurisdiction over the

10
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~ ~ matters alleged in this Petition pursuant to Code of Civil Procedure section 1085 and 1094.5, and

Public Resources Code sections 21168 and 21168.5.

38. Pursuant to Code of Civil Procedure section 388, Petitioners/Plaintiffs are serving the

~ ~ California Attorney General with a copy of this Petition. Additionally, consistent with Public

~ ~ Resources Code Section 21167.5, Petitioners/Plaintiffs have served Respondents with notice of this

suit. A true and correct copy of that notice is attached as Exhibit 1.

39. Pursuant to Code of Civil Procedure section 394(a), venue is proper in this Court.

40. As described above, this action is related to two earlier-filed actions currently

pending in the Tulare County Superior Court: County Sanitation District No. 2 of Los Angeles

County v. County of Kern, Case No. 189564; and City of Los Angeles v. County of Keen, Case No.

VCU 242057. This action is also subject to transfer to another county pursuant to Code of Civil

Procedure section 394.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

41. Petitioners/Plaintiffs have performed to the extent feasible, all conditions precedent to

filing the instant action. The improper and misleading notice of the true Project being considered by

the County frustrated the ability of the Petitioners/Plaintiffs to provide comments to the Board of

Supervisors. Respondents/Defendants deliberately omitted disclosing that the true purpose of the

ordinance is to regulate the use of biosolids knowing that, had there been proper disclosure, some or

all Petitioners/Plaintiffs would have provided comments and testimony in opposition to the

ordinance, consistent with the long-standing dispute between Kern and Petitioners/Plaintiffs over the

land application of biosolids.

42. Petitioners/Plaintiffs have complied with Public Resources Code section 21167.6 by

concurrently filing a request concerning the preparation of the record of administrative proceedings

relating to the Project.

43. Petitioners/Plaintiffs have no plain, speedy or adequate remedy in the ordinary course ~

of law unless this Court grants the requested writ of mandate to require Respondents/Defendants to

set aside their approval of the Project and finding that the Project is categorically exempt under

CEQA.
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44. Petitioners/Plaintiffs have brought this action within 35 days of the

Respondents/Defendants filing the Notice of Exemption as required by Public Resources Code

section 21167(d).

STANDING

45. Petitioners/Plaintiffs have standing to assert the claims raised in this Petition because

their environmental and/or beneficial interests are directly and adversely affected by the County's

approval of the project. Additionally, Petitioner/Plaintiff City of Los Angeles is adversely affected

because the ordinance purports to transform its current biosolids recycling operations at Green Acres

Farm in Kern County to a nonconforming use, restricting the City's ability to alter or extend its

operations.

FIRST CAUSE OF ACTION
(Violation of the California Environmental Quality Act)

46. Petitioners/Plaintiffs reallege and incorporate by reference the paragraphs set forth

labove.

47. Petitioners/Plaintiffs brings this First Cause of Action pursuant to Public Resources

Code sections 21168 and 21168.5, on the grounds that the County failed to act in accordance with

the law and committed a prejudicial abuse of discretion, in that it considered and approved a zoning

ordinance revision without undertaking an analysis of the potential environmental impacts as

required by CEQA.

48. The County is a "Public Agency" within the meaning of CEQA. Pub. Res. Code

§21063; Guidelines § 15383. CEQA requires public agencies to conduct environmental review prior

to approving any discretionary project that may have a significant impact on the environment. Pub.

Res. Code 21080; Guidelines § 15004(a). The County's approval of the zoning ordinance revision is

a discretionary approval. Guidelines § 15357.

49. Per CEQA, "Project" means the whole of an action, which has the potential for

resulting in either a direct physical change in the environment, or a reasonably foreseeable indirect

physical change in the environment." Guidelines§ 15378(a).
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50. "Approval" of a project, per CEQA, means "the decision by a public agency which

commits the agency to a definite course of action in regard to a project intended to be carried out by

any person." Guidelines § 15352. The County's actions and approval of the revision to the zoning

ordinance constitutes the "approval of a project" under CEQA.

51. Compliance with the procedural requirements of CEQA informs the public of the

proposed project and helps to identify alternatives and mitigation to reduce the potential for resulting

in either a direct or a reasonably foreseeable indirect physical change in the environment. Without a

proper procedural foundation, a public agency cannot comply with CEQA's mandate to not approve

projects as proposed if there are feasible alternatives or feasible mitigation measures available which

would substantially lessen the significant environmental effects of such projects. (Pub. Res. Code

§21002.)

52. If there is any possibility that a discretionary project being considered for approval by

a public agency may have the potential for resulting in a direct or reasonably foreseeable indirect

significant effect on the environment, the agency must comply with CEQA. Pub. Res. Code

§§21001, 21002, and 21080).

53. The County committed a prejudicial abuse of discretion and failed to comply with

CEQA when it failed to conduct an adequate investigation of the impacts of the proposed Project

(revision to the zoning ordinance concerning the land application of biosolids as an agricultural

amendment) in the following respects, among others:

a. The County improperly and invalidly exempted the Project from CEQA under

Section 15061(b)(3) of the CEQA Guidelines finding that the "Board of Supervisors has determined

that it can be seen with certainty that there is no possibility that the action taken may have a

significant effect on the environment." (Board of Supervisors January 6, 2015 agenda item CA-4

and the County Notice of Exemption, January 7, 2015).

b. The County improperly and invalidly categorically exempted the Project from

CEQA under Sections 15307 and 15308 of the Guidelines.

c. The County did not properly analyze that the Project does have the potential

for a direct or reasonably foreseeable indirect significant effect on the environment because the

13
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additional zoning requirements and costly, time-consuming procedures may prevent entities from

pursuing the beneficial uses of biosolids land application in Kern County and resort to other, less

beneficial, alternative management strategies such as landfilling or incineration, or to shift biosolids

land application activities to more distant locations entailing greater environmental impacts. Local

land owners maybe denied an alternative to the use of chemical fertilizers.

d. The County failed to adequately inform the public of the true nature of the

Project. The actual Project that the County approved was to impose new restrictions on the use of

biosolids as an agricultural amendment, but the notice provided by the County listed the issue as

adding a regulation ensuring land usage complies with National Pollutant Discharge Elimination

System (NPDES) requirements to protect water quality.

e. The County failed to comply with CEQA and committed an abuse of

discretion by not considering the cumulative impacts of the Project, including the lack of nutrients to

the soil and the more harmful environmental disposal activities such as landfilling and incineration,

by creating a large impediment to the practice of biosolids land application in unincorporated Kern

County, while also frustrating the State's goal of reducing waste disposal.

f. The County failed to comply with CEQA and committed an abuse of

discretion by not considering a reasonable range of alternatives of the Project that fosters informed

decision-making and informed public participation.

g. The County's Project approval was not based upon substantial evidence and

therefore, the County prejudicially abused its discretion and failed to follow procedural requirements

in violation of CEQA.

SECOND CAUSE OF ACTION
(Violation of the Government Code)

FAILURE OF THE PLANNING COMMISSION TO PROVIDE NOTICE REQUIRED BY
GOVERNMENT CODE SECTIONS 65090, 65091, AND 65854

54. Petitioners/Plaintiffs reallege and incorporate by reference paragraphs 1 through 53 of

this Complaint, inclusive, as though fully set forth herein.

55. Government Code Section 65854 requires that a planning commission hold a public

hearing on any proposed zoning ordinance or amendment to a zoning ordinance and give notice of

14
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the hearing pursuant to Government Code Section 65090. If the proposed ordinance or amendment

to a zoning ordinance affects the permitted uses of real property, as was the case here, Section 65854

also requires that notice also be given pursuant to Section 65091.

56. The notice provision of Government Code Section 65090 requires that notice be

given in accordance with Government Code Section 65094, which requires that the notice include "a

general explanation of the matter to be considered, and a general description, in text or by diagram,

of the location of the real property, if any, that is the subject of the hearing."

57. The notice provision of Government Code Section 65091 requires that notice of the

hearing "be mailed or delivered at least 10 days prior to the hearing to the owner of the subject real

property...."

58. Government Code Sections 65854, 65090, and 65091 apply to the Kern County

Planning Commission's adoption on December 11, 2014, of a proposed zoning ordinance affecting

the use of biosolids as an agricultural amendment.

59. The Kern County Planning Commission's notice regarding the consideration on

December 11, 2014, of a proposed zoning ordinance affecting the use of biosolids as an agricultural

amendment violated Government Code Sections 65854, 65090, and 65091. By omitting from the

public notice that the sole purpose of the proposed ordinance was to impose new restrictions on the

use of biosolids as an agricultural amendment, the Planning Commission failed to include a "general

explanation of the matter to be considered." By failing to identify Green Acres Farm as a property

that would be affected by the ordinance, the Planning Commission failed to provide "a general

description ... of the location of the real property ...that is the subject of the hearing. By failing to

provide notice to the City of Los Angeles, the Planning Commission failed to have notice "mailed or

delivered at least 10 days prior to the hearing to the owner of the subject real property."

THIRD CAUSE OF ACTION
(Violation of the Government Code)

FAILURE OF THE BOARD OF SUPERVISORS TO PROVIDE NOTICE REQUIRED BY
GOVERNMENT CODE SECTION 65090 AND 65896

60. Petitioners/Plaintiffs reallege and incorporate by reference paragraphs 1 through 59 of ~

this Complaint, inclusive, as though fully set forth herein.
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61. Government Code Section 65856 requires the legislative body of a county to hold a

I, hearing on a recommendation of the planning commission and to give notice pursuant to

Government Code Section 65090.

62. The notice provision of Government Code Section 65090 requires that notice be

given in accordance with Government Code Section 65094, which requires that the notice include "a

general explanation of the matter to be considered, and a general description, in text or by diagram,

of the location of the real property, if any, that is the subject of the hearing."

63. Government Code Sections 65856 and 65090 apply to the Kern County Board of

Supervisors' adoption at a January 6, 2015 public hearing of a recommendation by the Planning

Commission for a proposed zoning ordinance affecting the use of biosolids as an agricultural

amendment. The Kern County Board of Supervisors' agenda notice regarding the hearing on

January 6, 2015, on the Planning Commission's recommendation for a proposed zoning ordinance

affecting the use of biosolids as an agricultural amendment violated Government Code Sections

65856 and 65090. By omitting from the public notice that the sole purpose of the proposed

ordinance was to impose new restrictions on the use of biosolids as an agricultural amendment, the

Board of Supervisors failed to include a "general explanation of the matter to be considered." By

failing to identify Green Acres Farm as a property that would be affected by the ordinance, the

Board of Supervisors failed to provide "a general description ... of the location of the real property .

..that is the subject of the hearing."

FOURTH CAUSE OF ACTION
(Violation of Code of Civil Procedure )

FAILURE OF KERN COUNTY AND THE BOARD OF SUPERVISORS TO COMPLY

WITH THE WRIT REQUIRING PREPARATION OF AN EIR

64. Petitioners/Plaintiffs reallege and incorporate by reference paragraphs 1 through 63 of ~

this Complaint, inclusive, as though fully set forth herein.

65. Code of Civil Procedure section 1097 prohibits a party subject to a peremptory

mandate from refusing to obey the writ without just cause. Kern is subject to the writ issued by the

Tulare County Superior Court on December 2, 2005 in Case No. 189564, mandating that it prepare
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Signed with permission on behalf of.•

CITY OF LOS ANGELES
Michael Feuer (SBN 111529)
City Attorney
Valerie Flores (SBN 138572)
Managing Assistant City Attorney
Edward M. Jordan (SBN 180390)
Assistant City Attorney
Siegmund Shyu (SBN 208076)
Deputy City Attorney
City of Los Angeles
1800 City Hall, 200 N. Main Street
Los Angeles, CA 90012-4110
Telephone: (213) 978-8100
Facsimile: (213) 978-8211
ted.j ordan@lacity.org

Attorneys for Petitioner/Plaintiff City of
Los Angeles

SEVERIDGE &DIAMOND, P.C.
Gary J. Smith (SBN 141393)
Ryan R. Tacorda (SBN 227070)
David H. McCray (SBN 169113)
456 Montgomery Street, Suite 1800
San Francisco, CA 94104-1251
Telephone: (415) 262-4000
Facsimile: (415) 262-4040
gsmith@bdlaw.com
rtacorda@bdlaw.com
dmccray@bdlaw.com

Attorneys for Petitioners/Plaintiffs City of
Los Angeles, Responsible Biosolids
Management, Inc., and Sierra Transport,
Inc.
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LEWIS BRISSOIS BISGAARD &
SMITH LLP
Paul J. Beck (SBN 115430)
633 West 5th Street, Suite 4000
Los Angeles, CA 90071
Telephone: (213) 250-1800
Facsimile: (213) 250-7900
beck@lbbslaw.com

Attorneys for Petitioner/Plaintiff County
Sanitation District No. 2 of Los Angeles
County

WOODRUFF SPRADLIN &SMART
Bradley R. Hogin (SBN 140372)
Ricia Hager (SBN 234052)
555 Anton Blvd., Suite 1200
Costa Mesa, CA 92626
Telephone: (714) 558-7000
Facsimile: (714) 835-7787
bhogin@wss-law.com
rhager@wss-law.com

Attorneys for Petitioner/Plaintiff Orange
County Sanitation District

SOMACH SIMMONS & DUNN
Theresa A. Dunham (SBN 187644)
Kanwarjit S. Dua (SBN 214591)
500 Capitol Mall, Suite 1000
Sacramento, California 95814
Telephone: (916) 446-7979
Facsimile: (916) 446-8199
tdunham@somachlaw.com
kdua@somachlaw.com

Attorneys for Petitioner/Plaintiff California
Association of Sanitation Agencies
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VERIFICATION

I am an attorney for Petitioners/Plaintiffs Responsible Biosolids Management, Inc. and Sierra

Transport, Inc. in this action. I make this verification on behalf of these Petitioners/Plaintiffs

because such parties and their representatives are absent from the county in which my office is

located. I have read the foregoing Verified Petition for Writ of Mandate and Complaint for

Declaratory Relief and know its contents. The facts therein alleged are true and correct to the best of

my knowledge and belief.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 10th day of February, 2015, in the City and County of San Francisco,

California.

R AN ACORDA

Verified Petition for Writ of Mandate and Complaint for Declaratory Relief
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VERTFiC.4'CtUN

[, ROB~;I2TA I.:. 1.,.4R~UN, declare as falla~vs:

I am Executive Director ai`tlte California ~lssaciatic~rx oi' Sanitation Agencies ~~nc~ I am

authori.rec~ tc~ make this V~,rificatic~n an behalf of C1ASA. I have ►•ead the f'€~reboin~; cic~cLrn~ent

entitl~ci Verified PetiCion for Writ of Matidat~ and Complaint for Declaratory Relief a~~d know tl~e

conte7~ts tl~ex~eol I am informed and belae~~e and c~t~ that ~raunc! allele iilat il~~ matters therein stated

are tree.

( declare under penalty of perjury under the laws ofthe State oI'C°ali~'ornia th~~t the; ~'c~regoinb

'' is true and cat°rect.

F~~xecuted this 6th day of Fcbz~uary, '?015 at Sacramento, California.

~,-,

.~~.,... _.___. ~_.~~...e.~

R~t~erta I.~. Larson

Verified ~'etition for Writ. of Mandate and Co~nplaij~t i'or Declaratory Relief'
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c~ ~TAI'~IC~~•1~~~:

David H. McCray
456 Montgomery Street, Suite 1800

San Francisco, CA 941 Q4-1251
Direct:(415) 262-4025

Fax:~415) 262-404Q

DMcCray@bdlaw.com

February 9, 2015

~ FA~'SI~]iILE ~4i U.S. bIA~I.

Kern County Board of Supervisors
Kathleen Krause
Clerk of the Board of Supervisors
County of Kern
1115 Truxtun Avenue, 5th floor
Bakersfield, CA 93301
Fax: (661) 868-3636

Mary B. Bedard, CPA
County Clerk
County of Kern
1115 Truxtun Avenue, 1 St Floor
Bakersfield, CA 93301-4639
Fax: (66I) 868-3799

Theresa Goldner
Office of County Counsel for the County of Kern
1 Z 15 Truxtun Avenue, Fourth Floor
Bakersfield, CA 93301
Fax: {661) 868-3875

Re: N~TI~~+ ~3F Ii I'I'~il1T T{~ ~'IL~ ~EQ~ P~TITI~~

Dear iVls. Krause, iVls. Bedard and Ms. Goldner:

Please take notice that under Public Resources Code section 21167.5, that
PetitionerslPlaintiffs CITY OF LOS ANGELES, COCTNTY SANITATION DISTRICT NO. 2
OF LOS ANGELES COUNTY, ORANGE COUNTY SANITATION DIS'fiRICT,
RESPONSIBLE BIOSOLIDS MANAGEMENT, 1NC., R&G FANUCCHI, 1NC., SIERRA
TRANSPORT, IlVC., and CALIFORNIA ASSOCIATION OF SAI~TITATION AGENCIES
intend to file a petition for Writ of Mandate and Declaratory Relief in fern County Superior

4~w~`ktin~?ton, CR:r~. h»n.~rrlr.~r~ F'~e::~~'kar4: t.~ias~tlus~kt~ `Jew,(ergev T~~€c~ ~cli~r~ia



BEVERIDG~ 8~DIAM4i .~~:

Kathleen Krause
Mary B. Bedard, CPA
Theresa Goldner
February 9, 2015
Page 2

Court under the provisions of the California Environmental Quality Act against the County of
Kern, the Board of Supervisors of the. County of Kern and the Kern County Planning
Commission, challenging their January 6, 2015 recommendation to approve and approval of a
revision to the Kern County Zoning Ordinance (Title 19, Kern County Ordinance Code}
("Project") and the County's determination of and filing of a Notice of Exemption ("NOE") on
January 7, 2Q 15, declaring that the Project is exempt from the California Environmental Quality
Act.

The petitzon for writ of mandate will request that the court direct respondents to vacate
and set aside the approval of the Project and to issue declaratory relief. Additionally, the petition
will seek Petitioners/plaintiffs' costs and attorney's fees associated with this action.

Sincerely,

David H. McCray
Of Counsel

DHM: acc



PROOF OF SERVICE
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I, the undersigned, declare that I am employed in the County of San Francisco; I am over the
age of eighteen years and not a party to the within entitled action; my business address is Beveridge
& Diamond, P.C., 456 Montgomery Street, Suite 1800, San Francisco, CA 94104.

I further declare that on February 9, 2015, I served the following document(s):

NOTICE OF INTENT TO FILE CEQA PETITION on the interested party(ies) in this action.
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Kathleen Krause
Clerk of the Board of Supervisors
County of Kern
1115 Truxtun Avenue, 5th floor
Bakersfield, CA 93301
Tel: (661) 868-3585
Fax: (661) 868-3636

Theresa A. Goldner
Office of County Counsel for the County of
Kern
1115 Truxtun Avenue, Fourth Floor
Bakersfield, CA 93301
Tel: (661) 868-3800
Fax: (661) 868-3875

Mary B. Bedard, CPA
Auditor-Controller-County Clerk
County of Kern
1115 Truxtun Avenue
Bakersfield, CA 93301-4639
Tel: (661) 868-3590
Fax: (661) 868-3799

The documents were served by the following means:

D BY UNITED STATES MAIL. I enclosed the documents in a sealed envelope or package
addressed to the persons at the addresses set forth in the attached service list.

❑D deposited the sealed envelope with the United States Postal Service, with the postage fully
prepaid.

❑D placed the envelope for collection and mailing, following our ordinaxy business practices.
I am readily familiar with the firm's business practice for collecting and processing correspondence
for mailing. On the same day that correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service, in a sealed
envelope with postage fully prepaid.

I am a resident or employed in the county where the mailing occurred. The envelope or
package was placed in the mail at San Francisco, California.

D BY FACSIMILE TRANSMISSION: I faxed the documents to the persons at the fax
numbers set forth above. No error was reported by the fax machine that I used. A copy of the record
of the fax transmission, which I printed out, will be maintained with the documents) in our office.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct.

Date: ~~ /C /.S~ ~~ ~ ~~-~
ADELA C. CRUZ

Proof of Service —Notice of Intent to File CEQA Action










