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ORAL ARGUMENT HELD MAY 7, 2013
DECIDED JULY 26, 2013

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF TEXAS, ET AL.,

Petitioners,

No. 10-1425

V.

ENVIRONMENTAL PROTECTION (and consolidated cases)

AGENCY,

Respondent.

N N N N N N N N N N N N

UrtiLrTy AIR REGULATORY GROUP,
Petitioner,

V.

No. 11-1037

ENVIRONMENTAL PROTECTION

AGENCY, (and consolidated cases)

Respondent.

N e N N N N N N N N N N

PETITIONERS’ UNOPPOSED MOTION TO EXTEND THE DEADLINE
TO PETITION FOR REHEARING AND TO EXTEND THE ISSUANCE
OF THE MANDATE PENDING THE SUPREME COURT’S
DISPOSITION OF COALITION FOR RESPONSIBLE REGULATION' V.
EPA
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Petitioners the State of Texas; Rick Perry, Governor of Texas; Greg Abbott,
Attorney General of Texas; Texas Commission on Environmental Quality; Texas
Department of Agriculture; Texas Railroad Commission; Texas General Land Office;
Barry Smitherman, Texas Public Utility Commissioner; Donna Nelson, Texas Public
Utility Commissioner; Kenneth Anderson, Texas Public Utility Commissioner; the
State of Wyoming; Coalition for Responsible Regulation, Inc.; National Mining
Association; Peabody Energy Company; SIP/FIP Advocacy Group; Texas
Association of Business; Texas Association of Manufacturers; Texas Chemical
Council; Utility Air Regulatory Group; and Intervenor-Petitioner Wyoming Mining
Association respectfully move the Court, under Federal Rules of Appellate Procedure
26(b) and 41(d), and D.C. Circuit Rule 41(a)(2), to extend the deadline to petition for
rehearing in the above-captioned cases until thirty (30) days after the Supreme Court’s
disposition of petitions for a writ of certiorari in Uity Air Regulatory Grp., et al. v.
EPA, Sup. Ct. Nos. 12-11406, et al. (distributed on Aug. 7, 2013, for Sept. 30, 2013
conference), and also to necessarily extend the issuance of the mandate pursuant to

this Court’s rules.!

" On July 26, 2013, this Court issued Orders in these cases directing the Clerk to
“withhold issuance of the mandate herein until seven days after disposition of any
timely petition for rehearing or petition for rehearing en banc,” citing Federal Rule of

continued on next page...
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1. The instant cases concern challenges to several EPA actions regarding
the inclusion of greenhouse gases (“GHGs”) in Clean Air Act (“CAA” or “Act”) state
implementation plans. This Court’s decision dismissing the petitions for review for
lack of jurisdiction was based on its decision in Coalition for Responsible Regulation, 684
F.3d 102 (D.C. Cir. 2012) (per curiam), dismissing or denying challenges to EPA’s
interpretation of the CAA that carbon dioxide and other GHGs that are subject to
regulation under any part of the Act, including the mobile source provisions of Title
IT of the Act, are thereby automatically included in the prevention of significant
deterioration (“PSD”) program for stationary sources under Title I of the Act. See
Slip Op. at 5, 13, 35-306, Texas v. EPA, Nos. 10-1425, 11-1037, ¢t al. (D.C. Cir. July 26,
2013).

2. Multiple parties, including several moving parties, have filed petitions for

writs of certiorari seeking review of Coalition for Responsible Regulation. See, e.g., Sup. Ct.

Nos. 12-1269 (Texas v. EPA), 12-1146 (Utility Air Regulatory Grp. v. EPA).? These

...continued from previous page

Appellate Procedure 41(b) and D.C. Circuit Rule 41. Doc Nos. 1448568 (No. 10-
1425 and consolidated cases), 1448575 (Nos. 11-1037 and consolidated cases); see also
Fed. R. App. P. 41(b); D.C. Cir. R. 41(a)(1).

? See also Sup. Ct. Nos. 12-1152 (Virginia v. EPA), 12-1153 (Pac. 1.egal Found. v. EPA),
12-1248 (Am. Chem. Council v. EPA), 12-1253 (Coal. for Responsible Regulation v. EPA),

continued on next page...
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petitions present significant questions concerning regulation of GHGs under the
CAA and the effect of Massachusetts v. EPA, 549 U.S. 497 (2007), including its effect
on EPA’s PSD program. Issues presented by those petitions for certiorari include
questions of statutory interpretation and application of standing jurisprudence that the
instant cases also present.

3. Because there is a substantial chance that the Supreme Court will grant
certiorari to review Coalition for Responsible Regulation, see Sup. Ct. R 10(c); Massachusetts,
549 US. at 506 (“the unusual importance of the undetlying issue persuaded [the
Court] to grant the writ”), the Supreme Court’s final disposition of the pending
certiorari petitions in Coalition for Responsible Regulation may avoid the initiation—
through the filing of petitions for rehearing or certiorari—of further proceedings in
the instant cases, and, if any petitions in these cases are filed, could affect their
ultimate disposition. A decision by the Supreme Court not to review Coalition for
Responsible Regulation likewise would affect how the Petitioners would proceed. An
extension of the due date for any petitions for rehearing in the present cases and a

concomitant extension of the issuance of the mandate are therefore in the interests of

...continued from previous page

12-1254 (Energy-Intensive Mfrs. Working Grp. on Greenhonse Gas Regulation v. EPA), 12-
1268 (Se. Legal Found. v. EPA), 12-1272 (Chaniber of Commerce v. EPA).
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judicial economy, constituting good cause under Federal Rule of Appellate Procedure
26(b) and 41(d)(2)(A), and D.C. Circuit Rule 41(a)(2). See, e.g, Order, Avista Corp. v.
NLRB, No. 11-1397 (D.C. Cir. Feb. 19, 2013) (holding case in abeyance, despite
having denied petition for review, in light of Noe/ Canning v. NLLRB, 705 F.3d 490
(D.C. Cir. 2013), cert. granted, 133 S. Ct. 2861 (June 24, 2013)).

4. The requested relief would not significantly delay issuance of the
mandate if the Supreme Court decides not to review Coalition for Responsible Regulation,
as the petitions for certiorari have been distributed for conference on September 30,
only two weeks after the mandate is currently scheduled to issue in these cases.

5. Accordingly, Petitioners respectfully request that this Court extend the
deadline for filing petitions for rehearing, until thirty (30) days after the Supreme
Court’s final disposition of the pending petitions for a writ of certiorari through that
Court’s issuance of a merits decision ot denial of certiorari review in that case, and
concomitantly extend the issuance of the mandate as provided for in this Court’s
rules.

0. Counsel for Petitioners have conferred with counsel for Respondents
and counsel for Respondent-Intervenors. These parties take no position with respect

to the relief requested by this motion.
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Respectfully submitted,

Greg Abbott

Attorney General of Texas

Daniel T. Hodge

First Assistant Attorney General

J. Reed Clay, Jr.

Special Assistant and Senior Counsel to the
Attorney General

TEXAS ATTORNEY GENERAL’S
OFFICE

P.O. Box 12548

Austin, TX 78711-2548

Telephone: (512) 463-2080

/s/ Mark W. Del.aquil
David B. Rivkin, Jr.
Mark W. DeLaquil
Andrew M. Grossman
BAKER & HOSTETLER LLP
Washington Square, Suite 1100
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5304
Telephone: (202) 861-1500
Facsimile: (202) 861-1783
E-mail: drivkin@baketrlaw.com

Counsel to Texas Petitioners
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Jay Jerde
Deputy Attorney General

Jeremiah I. Williamson

Assistant Attorney General

WYOMING ATTORNEY GENERAL’S
OFFICE

123 State Capitol

Cheyenne, Wyoming 82002

Telephone: (307) 777-6946

Facsimile: (307) 777-3542

E-mail: jay.jerde@wyo.gov
jetemiah.williamson@wyo.gov

Counsel to Petitioner the State of Wyoming

Eric Groten

VINSON & ELKINS LLP
2801 Via Fortuna, Suite 100
Austin, TX 78746-7568
Telephone: (512) 542-8709

Counsel to Petitioners Coalition for Responsible
Regulation, Inc., et al.

Peter S. Glaser

TROUTMAN SANDERS LLP
401 9th Street, N.W.
Washington, D.C. 20004
Telephone: (202) 274-2950

Counsel to Petitioners National Mining Association
and Peabody Energy Company and Intervenor-
Petitioner Wyoming Mining Association

Roger R. Martella, Jr.
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005
Telephone: (202) 736-8000

Counsel to Petitioner SIP/ FIP Adyocacy Group
7
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Charles H. Knauss

Shannon S. Broome

KATTEN MUCHIN ROSENMAN LLP
2900 K Street, N.W.

North Tower — Suite 200

Washington, D.C. 20007-5118
Telephone: (202) 625-3500

Matthew G. Paulson

KATTEN MUCHIN ROSENMAN LLP
One Congress Plaza

111 Congtess Avenue, Suite 1000

Austin, TX 78701-4073

Telephone: (512) 650-1000

Counsel to Petitioners Texas Association of Business,
Texas Association of Manufacturers, and Texas

Chemzcal Council

F. William Brownell

Norman W. Fichthorn

Henry V. Nickel

Allison D. Wood

HUNTON & WILLIAMS LLP
2200 Pennsylvania Avenue, N.W.
Washington, D.C. 20037
Telephone: (202) 955-1500
E-mail: bbrownell@hunton.com

Counsel to Petitioner Utility Air Regulatory Group
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CERTIFICATE OF SERVICE

I hereby certify that on August 21, 2013, I electronically filed the foregoing Motion
with the Court by using the CM/ECF system. Participants in the case who are
registered CM/ECF users will be served by the appellate CM/ECF system.

By: _/s/ Mark W. Del.aquil
Mark W. DelLauil




