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CASE SUMMARY

OVERVIEW: There was no question that the acts sought to be nullified in the instant case,
specifically the Federal Housing Financing Agency's (FHFA) statements with respect to the
priority of Property Assessed Clean Energy financing and the actions of Fannie Mae ~and
Freddie Mac ~were undertaken pursuant to FHFA's broad and important statutory charge as
conservator of the Government Sponsored Enterprises. As such, the action was barred by 12
U.S.C.S. §4617.

OUTCOME: Motions to dismiss granted.

CORE TERMS: conservator, mortgage, bulletin, energy, financing, housing, entity, lenders,
inter alia, homeowner, soundness, ensuring, safe and sound, furtherance, regulator, lending,
notice, state law claims, home mortgages, home improvement, mortgage liens, subject to
dismissal, additionally, supervisory, collateral, guidelines, receiver, issuance, banking, survive
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Banking Law > Regulatory Agencies > U.S. Office of the Comptroller of the Currency %

HN1The Office of the Comptroller of the United States Treasury (OCC) has the statutory

X obligation to prescribe rules and regulations to carry out the responsibilities of the office.
12 U.S.C.S. 8 93a. Assuch, it oversees a broad spectrum of bank activities, all aimed at
ensuring that the interests of bank depositors and the public are protected. Pursuant to the
National Bank Act and the Federal Deposit Insurance Act, OCC issues directives setting
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forth standards of safe and sound banking procedures. 12 U.S.C.S. 8§ 1831p-1(a)-(c). In
particular, OCC issues guidelines with respect to credit underwriting practices that
consider the value of collateral underlying bank loans. More Like This Headnote

Real Property Law > Financing > General Overview %u

Real Property Law > Financing > Secondary Mortgage Market > General Overview %

HNZ Congress has found that Government Sponsored Enterprises (GSES) serve an important

% public function and their continued ability to accomplish their public missionsis
important to providing housing in the United States and the health of the Nation's
economy. 12 U.S.C.S. § 4501(2). Thus, it is not a stretch to assume that lendersin the
home financing market are guided in their decisions by Fannie Mae and Freddie Mac
requirements. They are likely to give important consideration to GSE lending guidelines,
and will be less likely to offer mortgages that do not conform thereto. More Like This
Headnote
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Real Property Law > Financing > General Overview %

Real Property Law > Financing > Secondary Mortgage Market > General Overview %

HN3The Federal Housing Financing Agency (FHFA) is an agency independent of the federal

% government that is charged with general supervisory and regulatory authority over, inter
alia, Fannie Mae and Freddie Mac. 12 U.S.C.S. § 4511 (b). FHFA was created pursuant to
the Housing and Economic Recovery Act of 2008. In September of 2008, FHFA became
the conservator of both Fannie Mae and Freddie Mac. The conservatorships were
precipitated by the economic crisis that followed the collapse in the housing market, and
the concomitant drop in the value of assets held by the Government Sponsored
Enterprises. More Like This Headnote | Shepardize: Restrict By Headnote

Banking Law > Regulatory Agencies > General Overview %

Real Property Law > Financing > General Overview %u

Real Property Law > Financing > Secondary Mortgage Market > General Overview %

HN4 1 its capacity as the federal regulator and conservator of Fannie Mae and Freddie Mac,

*. the Federal Housing Financing Agency's (FHFA) duties are broadly defined to include
ensuring that: (1) the Government Sponsored Enterprises (GSES) operate in a safe and
sound manner, and maintain adequate capital and internal controls; (2) the GSEs foster
liquid, efficient, competitive, and resilient national housing finance markets; (3) the GSEs
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comply with the rules, regulations, guidelines, and orders issued; (4) the GSEs carry out
their statutory mission only through activities that are authorized under and consistent
with this chapter and the authorizing statutes; and (5) the activities of each GSE and the
manner in which such GSE is operated are consistent with the public interest. 12 U.S.C.S.
8§ 4513(a)(1)(B). The Director of the FHFA is charged with the duty to establish various
standards for the GSEs, including those with respect to the management of market risk,
overall risk management processes, and such other operational and management standards
as the Director determines to be appropriate. 12 U.S.C.S. § 4513b(a). More Like This
Headnote

Banking Law > Regulatory Agencies > General Overview %u

Real Property Law > Financing > General Overview %

Real Property Law > Financing > Secondary Mortgage Market > General Overview %u

HN3n its capacity as a conservator, the Federal Housing Financing Agency (FHFA) is

* charged by statute with the responsibility of, inter aia, identifying and minimizing further
financial risk to the Government Sponsored Enterprises (GSESs) to ensure their future
economic safety and viability. 12 U.S.C.S. § 4501(8). As conservator for Fannie Mae and
Freddie Mac, FHFA is similarly empowered to take action: (1) necessary to put those
GSEsin asound and solvent condition; and (2) appropriate to carry on the business of the
GSEs and preserve and conserve their assets and property. 12 U.S.C.S. 8 4617(b)(2)(D).
Additionally, FHFA is broadly entitled to take any action authorized by the federal
banking statute, which it determinesisin the best interests of the GSEs or the FHFA. 12
U.S.C.S. 84617(b)(2)(J)(ii). Congress has specifically limited the power of courts to
review the actions of the FHFA when acting as a conservator. Thus, it has provided that
no court may take any action to restrain or affect the exercise of powers or functions of
the agency as a conservator or areceiver. 12 U.S.C.S. § 4617(f). While the Director of the
FHFA may apply for court enforcement of its notices or orders, the court to which such
action is addressed may not, except as specifically provided by statute review, modify,
suspend, terminate, or set aside any such notice or order. 12 U.S.C.S. 8 4635(b). More
Like This Headnote

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Failures to State
Claims *u

HN6 The United States Supreme Court held that to avoid dismissal a plaintiff would be

¥ required to plead enough facts to state a claim for relief that is plausible on its face. While
heightened factual pleading is not the new order of the day, Twombly holds that a
formulaic recitation of the elements of a cause of action will not do. In the context of a
motion to dismiss, the court must, as always, assume that all alegations set forth in the
complaint are true and draw all inferences in favor of the non-moving party. The court
must ensure, however, that the complaint sets forth enough facts to state a claim to relief
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that is plausible on itsface. A pleading that does nothing more that recite facts and bare
legal conclusionsis insufficient to unlock the doors of discovery. and only a complaint
that states a plausible claim for relief survives amotion to dismiss. While aFed. R. Civ.
P. 12 motion is directed only to the sufficiency of the pleading, the court determining the
motion may rightfully consider written documents attached to the complaint aswell as
documents incorporated thereto by reference and those of which plaintiff had knowledge
and relied upon in commencing the action. More Like This Headnote

Banking Law > Regulatory Agencies > General Overview %u

Real Property Law > Financing > Federal Programs > General Overview %u

HN7The Housing and Economic Recovery Act of 2008 clearly and specifically limits the

*

power of courtsto review the actions of the Federal Housing Financing Agency when
acting as a conservator. Thus, 12 U.S.C.S. 8 4617(f) provides that no court may take any
action to restrain or affect the exercise of powers or functions of the agency asa
conservator or areceiver. 12 U.S.C.S. 8§ 4617(f). More Like This Headnote

Constitutional Law > The Judiciary > Case or Controversy > Standing > Elements %

HNE prticle 111 of the U.S. Constitution identifies those matters that may be resolved through

*

the judicial process. The plaintiff bears the burden of establishing three elements to confer
standing. First, the plaintiff must have suffered an injury in fact, defined as an invasion of
alegally protected interest which is: (a) concrete and particularized; and (b) actual or
imminent, not conjectural or hypothetical. An injury is particularized, if effects the
plaintiff in a personal and individual way. Second, the plaintiff must show a causal
connection between, the injury alleged and the conduct complained of, such that the
injury isfairly traceable to the challenged action, not the result of the athird party's action
who is not before the court. Third, it must be likely, as opposed to merely speculative, that
theinjury will be redressed by afavorable decision. More Like This Headnote

Constitutional Law > The Judiciary > Case or Controversy > Standing > General Overview %..

HN9The manner and degree of evidence must be reviewed in accord with the stage of the

*

litigation. The United States Court of Appeals for the Second Circuit has noted that the
United States Supreme Court has commented on the lowered bar for standing at the
pleading stage, stating that general factual allegations of injury resulting from the
defendant's conduct may suffice, for on amotion to dismiss the court presumes that
general allegations embrace those specific facts that are necessary to support the claim.
Nonetheless, the court must consider whether standing has been sufficiently aleged to
survive the plausibility standard set forth above with respect to a motion to dismiss.
Additionally, the court is mindful that where, as here, the plaintiff's asserted injury arises
from the government'’s action with respect to an entity other than the plaintiff, standing is

Babylon v. FHFA.docx


https://www.lexis.com/research/search/mlth?_m=628ef8dd66b47139b76a7cdd2150baa5&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=a6d2513938a077f5698192622213eeb5
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000098&satocOpen=00000098&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000098&satocOpen=00000098%2c00014969&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000098&satocOpen=00000098%2c00014969%2c00014969&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://www.lexis.com/research/form/ra?_m=eb975658774e0fb21cdc710b1f5915af&sub=00000180&pushme=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=ccb082f8396bf69a7190744c50bcf7eb
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00001830&satocOpen=00001830&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00001830&satocOpen=00001830%2c00007736&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00001830&satocOpen=00001830%2c00007736%2c00014272&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://www.lexis.com/research/form/ra?_m=eb975658774e0fb21cdc710b1f5915af&sub=00014277&pushme=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=ccb082f8396bf69a7190744c50bcf7eb
https://www.lexis.com/research/search/mlth?_m=bb247935a3146d1022c6b1945b368210&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=73cecbe90dee85576a0f75ceacb4e0b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000556&satocOpen=00000556&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000556&satocOpen=00000556%2c00010947&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000556&satocOpen=00000556%2c00010947%2c00010948&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://www.lexis.com/research/form/ra?_m=eb975658774e0fb21cdc710b1f5915af&sub=00021320&pushme=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=ccb082f8396bf69a7190744c50bcf7eb
https://www.lexis.com/research/search/mlth?_m=3e2fcb6a53b685972f7f24b964ca0f6d&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=b11408b9ce60ca792ceabffcf5c605b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000556&satocOpen=00000556&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000556&satocOpen=00000556%2c00010947&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://w3.lexis.com/research2/lt/topics/tocdisplay.do?_m=c7df924cede68ec52951cf68ac72b9fe&sub=00000556&satocOpen=00000556%2c00010947%2c00010948&HNTrail=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=e434dfd3606ed48cb1d715c0c50a31b4
https://www.lexis.com/research/form/ra?_m=eb975658774e0fb21cdc710b1f5915af&sub=00000589&pushme=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=ccb082f8396bf69a7190744c50bcf7eb

not precluded, but it is ordinarily substantially more difficult to establish. More Like This
Headnote
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OPINION

[*48] MEMORANDUM AND ORDER
WEXLER ., District Judge

Thisis an action commenced by the Town of Babylon, New Y ork ("Babylon" or the "Town")
alleging that Defendants' actions with respect to the effect of a certain home improvement
financing program on mortgage liens violate Federal and New Y ork State Law. In particular,
Defendants are alleged to have: (1) promulgated rulesin violation of the Administrative
Procedure Act, 5 U.S.C. 88 701-706 (the "APA™"); (2) violated the National Environmental

Policy Act, 42 U.S.C. 84332 [*49] ("NEPA"), by failing to conduct the required environmental
impact analysis; (3) violated the Tenth Amendment to the United States Constitution [**2] by
regulating, inter alia, local government and special assessments, and (4) tortiously interfered with
contractual relationships between the Town and its residential homeowners, and local
contractors.

Plaintiff seeks a declaratory judgment that Defendants have violated the above-referenced laws,
and an order requiring Defendants to vacate and set aside all directives alleged to have been
issued in furtherance of those violations. Presently before the court are Defendants' motions,
Pursuant to Rule 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure, to dismissthe
complaint.

BACKGROUND

|. The Parties
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As noted, Plaintiff isthe Town of Babylon. Plaintiff names as Defendants various federal

entities, each of which isinvolved in the regulation of banking and/or the purchase and guarantee
of home mortgages. Specifically, Defendants are: (1) the Office of the Comptroller of the United
States Treasury (the "OCC"); (2) the Federal National Mortgage Association ~("Fannie Mae -
"); (3) the Federal Home L oan Mortgage Corporation . ("Freddie Mac ") and (4) the Federal
Housing Financing Agency ("FHFA"). Each of these entities, and the role they play in the
housing market in the United States, [** 3] are discussed below.

A.OCC

Defendant OCC is a bureau of the United States Department of the Treasury that acts as the
primary supervisor of federally chartered banks. "V ¥ OCC has the statutory obligation to
"prescribe rules and regulations to carry out the responsibilities of the office.” 12 U.S.C. 893a.
As such, it oversees a broad spectrum of bank activities, all aimed at ensuring that the interests of
bank depositors and the public are protected. Pursuant to the National Bank Act and the Federa
Deposit Insurance Act, OCC issues directives setting forth standards of safe and sound banking
procedures. See generally 12 U.S.C 81831p-1(a)-(c). In particular, OCC issues guidelines with
respect to credit underwriting practices that consider the value of collateral underlying bank
loans.

In furtherance of its statutory duties, OCC has to power to issue informal recommendations and
to institute formal enforcement actions in the form of administrative proceedings. In the course
of such proceedings, OCC can serve notice of charges, as well as temporary cease and desist
orders. The latter action requires immediate compliance by the institution to which to order is
issued.

B. Fannie Mae .and Freddie [**4] Mac

Defendants Fannie Mae .and Freddie Mac -are federally chartered private corporations that
are commonly referred to as " Government Sponsored Enterprises "(GSE's'). Fannie Mae .and
Freddie Mac .arein the business of, inter alia, purchasing home loans from banks and other
lenders. Fannie Mae .and Freddie Mac ~own or guarantee the majority of residential home
mortgages in the United States, and the combined debt and mortgage related assets of these
GSE's are valued at more than $6 trillion. The position held in the home mortgage business by
Fannie Mae .and Freddie Mac . make them the dominant force in that market. Indeed, "2+
Congress has found that these GSE's serve an important public function and their "continued
ability . . . to accomplish their public missionsis important to providing housing [*50] inthe
United States and the health of the Nation's economy.” 12 U.S.C. 84501 (2). Thus, itisnot a
stretch to assume that lenders in the home financing market are guided in their decisions by
Fannie Mae .and Freddie Mac .requirements. They are likely to give important consideration
to GSE lending guidelines, and will be less likely to offer mortgages that do not conform thereto.

C. FHFA

HN3 % The FHFA isan [**5] agency independent of the Federal government that is charged with

genera supervisory and regulatory authority over, inter alia, Fannie Mae .and Freddie Mac. «

Babylon v. FHFA.docx



12 U.S.C. 84511 (b). FHFA was created pursuant to the Housing and Economic Recovery Act of
2008 ("HERA"). In September of 2008, FHFA became the conservator of both Fannie Mae «
and Freddie Mac. . The conservatorships were precipitated by the economic crisis that followed
the collapse in the housing market, and the concomitant drop in the value of assets held by the
GSE's.

HN% % 1n its capacity as the federal regulator and conservator of Fannie Mae -and Freddie Mac,

_~FHFA's duties are broadly defined to include ensuring that:
(1) the GSE's operate in a safe and sound manner, and maintain adequate capital and internal
controls;

(2) the GSE's foster "liquid, efficient, competitive, and resilient national housing finance markets

(3) the GSE's comply with the rules, regulations, guidelines, and orders issued;

(4) the GSE's carry out their "statutory mission only through activities that are authorized under
and consistent with this chapter and the authorizing statutes; and

(5) "the activities of each [GSE] and the manner in which such [GSE] is [** 6] operated are
consistent with the public interest.”

12 U.S.C. 84513(a)(1)(B). The Director of the FHFA is charged with the duty to establish
various standards for the GSE's, including those with respect to the management of market risk,
overall risk management processes, and "such other operational and management standards as
the Director determinesto be appropriate.” 12 U.S.C. 84513b (a).

HNS%n its capacity as a conservator, FHFA is charged by statute with the responsibility of inter

aia, identifying and minimizing further financial risk to the GSE's to ensure their future
economic safety and viability. See 12 U.S.C. 84501(8) (noting importance of ensuring financial
safety and soundness of GSE's). As conservator for Fannie Mae ~and Freddie Mac, .FHFA is
similarly empowered to take action: (1) necessary to put these GSE's "in a sound and solvent
condition,” and (2) "appropriate to carry on the business of the [GSE's] and preserve and
conserve [their] assets and property.” 12 U.S.C. 84617(b)(2)(D). Additionally, as conservator,
FHFA isbroadly entitled to "take any action authorized by [the federal banking statute], which
[it] determinesisin the best interests of the [GSE's] or the FHFA." 12 U.S.C. 84617(b)(2)(J)(ii).

Congress [**7] has specifically limited the power of courts to review the actions of the FHFA
when acting as a conservator. Thus, it has provided that "no court may take any action to restrain
or affect the exercise of powers or functions of the Agency as a conservator or areceiver." 12
U.S.C. 84617(f). While the Director of the FHFA may apply for court enforcement for
enforcement of its notices or orders, the court to which such action is addressed may not, except
as specificaly [*51] provided by statute "review, modify, suspend, terminate, or set aside any
such notice or order." 12 U.S.C. 84635(b).

[1. The Town's"PACE" Program
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In 2008, the Town created a program known as the Long Island Green Homes Program ("LIGH"
or the "Program™). The Program seeks to encourage homeowners within the Town to undertake
home improvements that reduce energy consumption, promote clean energy, create local jobs,
reduce greenhouse gas emissions, and mitigate climate change effects. Programs similar to LIGH
exist in avariety of jurisdictions across the country, and are generally referred to as " Property
Assessed Clean Energy Programs ("PACE" programs).

A key component of PACE programs such asthe onein effect in Babylon [**8] isthe financing
of "green" home improvements by the Town. Re-payment of such Town financing is secured by
assessments made on the improved property in the financed amount. In Babylon, the financed
amount constitutes afirst priority lien on the property. In the event that the property is sold, the
debt incurred under the PACE program is transferable to the new homeowner. Babylon asserts,
and the court accepts for the purpose of this motion, that the typical cost of a PACE
improvement is less that $9,000, and that reduced energy costs typically exceed the homeowners
monthly repayment obligations, which average less that $92. Babylon further asserts that there
has never been a single default on a PACE financed repayment obligation.

I11. Defendants Actions With Respect to PACE Programs

At the core of Babylon's complaint are Defendants' actions in response to the priority position of
liens created under its PACE program, vis avis mortgage liens. On May 5, 2010, FannieMae «
issued a"Lender Letter," regarding concerns over thefirst priority lien status afforded under
many PACE programs. While support was expressed for energy efficient initiatives, the
importance of preserving thefirst [**9] lien status of mortgage loans was a so noted. On the
same day that Fannie Mae .issued its May 2010 Lender Letter, Freddie Mac .issued an
"Industry Letter." Freddie Mac's .statement noted that like Fannie Mae, ~it had begun to
receive questions regarding PACE energy programs. Like Fannie Mae, ~Freddie Mac ~noted
its support for energy efficiency programs, but also stated that the purpose of its letter was to
"remind Seller/Services that an energy-related lien may not be senior to any Mortgage delivered
to Freddie Mac. ."

On July 6, 2010 FHFA issued a statement entitled "FHFA Statement on Certain Energy Retrofit
Loan Programs" (the "July 6 FHFA Statement"). The July 6 FHFA Statement notes that after a
year long review of PACE programs, FHFA concluded that such programs "present significant
safety and soundness concerns' to be addressed by Fannie Mae .and Freddie Mac. .FHFA
noted that in many (but not all) states, PACE programs result in the acquisition of afirst priority
lien over an existing mortgage. The agency was careful to limit its statement only to those PACE
programs affording senior lien priority over GSE loans. Thus, FHFA stated that "[n]othing in this
Statement affects the normal underwriting [**10] programs of the [GSE's] or their dealings with
PACE programs that do not have a senior lien priority." First priority lien programs, such as that
in effect in Babylon, however, were noted to "pose unusual and difficult risk management
challenges for lenders, servicers and mortgage securitiesinvestors.” [*52] These programs were
distinguished from typical tax assessments, that are alowed priority status, because they lack the
"traditional community benefits associated with taxing initiatives." FHFA concluded that first
priority PACE liens, inter aia, "disrupt afragile housing finance market and long-standing
lending priorities.
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In accord with its findings, FHFA directed Fannie Mae .and Freddie Mac .to undertake certain
"prudential actions." With respect to those homeowners who have participated in a PACE
program, no action was required. On a going forward basis, however, Fannie Mae ~and Freddie
Mac .were advised that they "should undertake actions that protect their safe and sound
operations." Such actions were suggested to include, but not be limited to, adjusting loan to value
ratios to reflect maximum permissible PACE loans, ensuring that |oan covenants require
approval or consent for PACE [**11] loans, tightening borrower debt to income ratios to reflect
obligations that might become associated with the borrower's participation in PACE programs,
and ensuring that mortgages in jurisdictions with PACE programs satisfy "all applicable federa
and state lending regulations and guidance." Fannie Mae .and Freddie Mac .were additionally
instructed to "issue additiona guidance as needed.”

The particular action taken by OCC with respect to this action was its issuance, on the same day
that FHFA issued the statement described above, its own bulletin on its website (the "July 6
Bulletin™). The July 6 Bulletin, posted under the heading "News and Issuances," and label ed
"Supervisory Guidance,”" stated that it was issued to "alert national banks to concerns and
regulatory expectations,” regarding PACE programs. It noted that |oans made pursuant certain
PACE programs were given priority lien status, thereby subordinating first and existing
mortgage liens. OCC concluded that such subordination raised "significant safety and soundness
concerns’ that should be considered by mortgage lenders and investors. Banks that do business
in areas where such subordinating PACE programs exist were advised [**12] to consider the
impact of those programs on their mortgage portfolios and lending activities. Banks were not
directed to take any specific action. Instead, OCC advised that they were to consider steps to
mitigate their exposures in order to protect their collateral. While steps such as requiring
increased collateral and reducing loan to value limits, were suggested, no particular action was
required.

On August 31, 2010, Freddie Mac .issued abulletin setting forth its position with respect to the
purchase of mortgages subject to first priority PACE programs. After noting the statements of
both FHFA and OCC regarding the safety and soundness issues raised by such programs,
Freddie Mac .announced that while it would not ater any obligations with respect to mortgages
purchased prior to July 6, 2010 (the date of the FHFA and OCC statements), it would not
purchase mortgages secured by properties subject to PACE obligations that provide for first lien
priority. With respect to properties encumbered by first lien priority PACE obligations prior to
July 6, 2010, Freddie Mac . set forth specific conditions for refinancing, that would alter or
extinguish the first priority status of such obligations. [**13] On the same day that Freddie Mac
_~issued its August 31, 2010 statement, Fannie Mae ~issued an announcement that it was
adopting the identical approach.

On February 28, 2011, FHFA wrote a letter to the Counsels of Fannie Mae ~and Freddie Mac ~
(the "February 2011 Letter"). That letter reiterated FHFA's concerns [*53] with respect to first
priority PACE programs and specifically referred to FHFA as "Conservator." The February 2011
Letter states that "in furtherance of the Conservator's duty to preserve and conserve the assets of
the Enterprises,” Fannie Mae .and Freddie Mac ~were directed to "continue to refrain from
purchasing mortgage loans secured by properties with outstanding first-lien PACE obligations
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and carefully monitor through their seller-servicers any programs that create such first-lien
obligations."

V. The Motions to Dismiss
Defendants FHFA moves to dismiss on its own behaf, aswell on behalf of Fannie Mae .and

Freddie Mac, -the entitiesfor which it serves a conservator. OCC moves separately for
dismissal.

FHFA's motion argues that HERA divests the court of jurisdiction to review its actions as
conservator. Even if such statutory bar did not exist, FHFA argues that plaintiff's APA clam
[**14] must be dismissed because no final agency action has occurred, Plaintiff lacks standing,
FHFA has not issued any legislative rule or regulation subject to the APA rulemaking process,
and Plaintiff can identify no statute that constrains FHFA discretion. Plaintiff's NEPA claimis
argued to be subject to dismissal for lack of jurisdiction because "no major federal action” has
occurred and NEPA's requirements do not apply. The Tenth Amendment claim is argued to be
barred because FHFA has not interfered with any state or local tax assessment or lien power and
because FHFA's action are a proper exercise of its Commerce Clause powers. The actions
against FannieMae .and Freddie Mac .are argued to fail because these entities are private and
not governmental. Finally, the state law claims for tortious interference are alleged to be
preempted and subject to dismissal in any event because Babylon fails to identify any specific
existing or prospective contracts that were breached or disrupted.

OCC argues that the Town lacks both Constitutional standing as well as particular statutory
standing under NEPA. Even if such standing were to exist, the issuance of the July 6 Bulletinis
argued to be beyond [**15] judicial review because it does not constitute final agency action.
Moreover, the July 6 Bulletin is argued to be nothing more than general policy statement, and not
alegidative rule subject to the notice and comment requirement of the APA. The Tenth
Amendment claim is argued to be subject to dismissal because OCC's action is bank regulation
fully authorized by the Commerce and Necessary and Proper Clauses of the Constitution.

Finally, the state law claim alleging tortious interference with contract is argued to be outside of
the Federal Tort Claims Act's waiver of sovereign immunity.

DISCUSSION
|. Standards on Motion to Dismiss

In Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007),
HN6 % the Supreme Court held that to avoid dismissal a plaintiff would be required to plead
enough facts "to state a claim for relief that is plausible on its face." Twombly, 550 U.S. at 570;
see also Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949-50, 173 L. Ed. 2d 868 (2009).
While heightened factual pleading is not the new order of the day, Twombly holds that a
"formulaic recitation of the elements of a cause of action will not do. Twombly 550 U.S. at 555.
In the context of amotion to dismiss, this court must, as always, assume that [**16] all
allegations set forth in the complaint are true and draw all inferences in favor of the non-moving
party. [*54] Plair v. City of New York, 789 F. Supp. 2d 459, 2011 U.S. Dist. LEXI1S 58106,
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2011 WL 2150658 *2 (S.D.N. Y. 2011). The court must ensure, however, that the complaint sets
forth "enough facts to state aclaim to relief that is plausible on its face." Twombly, 550 U.S. at
570; see also Ruston v. Town Bd. for Town of Skaneateles. 610 F.3d 55, 57 (2d Cir. 2010). A
pleading that does nothing more that recite facts and bare legal conclusions isinsufficient to
"unlock the doors of discovery .. . and only a complaint that states a plausible claim for relief
survives amotion to dismiss.” Igbal, 129 S. Ct. at 1950. While aRule 12 motion is directed only
to the sufficiency of the pleading, the court determining the motion may rightfully consider
written documents attached to the complaint as well as documents incorporated thereto by
reference and those of which plaintiff had knowledge and relied upon in commencing the action.
See Brassv. Amer. Film Techn., Inc., 987 F.2d 142, 150 (2d Cir. 1993); Plair, 2011 U.S. Dist.
LEXIS 58106, 2011 WL 2150658 * 3.

I1. Disposition of the Motion
A. FHFA's Motion

FHFA's argument that HERA divests this court of jurisdiction is dispositive. [**17] Asnoted
above, "7 ¥HERA clearly and specifically limits the power of courts to review the actions of
the FHFA when acting as a conservator. Thus, 12 U.S.C. 84617(f) provides that "no court may
take any action to restrain or affect the exercise of powers or functions of the Agency asa
conservator or areceiver." 12 U.S.C. 84617(f).

Babylon asks that this court issue orders declaring that FHFA's statements with respect to the
priority of PACE financing are outside of its authority, and asking this court to "vacate, set aside
and/or nullify" its actions and those of Fannie Mae ~and Freddie Mac. ~Babylon seeksto avoid
the jurisdictional bar by arguing that FHFA was acting as a regulator of Fannie Mae ~and
Freddie Mac, ~and not as a conservator. Thus, it isargued that the jurisdictional bar with respect
to "conservator" acts does not apply. The court disagrees.

FHFA has acted a conservator of Fannie Mae .and Freddie Mac -since September of 2008 —
long before any action was taken with respect to PACE programs. Babylon creates no material
issue of fact precluding dismissal here by arguing that FHFA was acting only as a regulator or
supervisor in issuing its statements. It is clear that any action [** 18] with respect to PACE
financing was taken, as stated specifically by FHFA inits February 2011 L etter, in furtherance of
its broad powers as conservator of Fannie Mae .and Freddie Mac, ~to ensure the continuing
safe and sound operation of these GSE's. It matters not that earlier statements of FHFA did not
use the word "conservator." FHFA was, in fact, at all times, the conservator and regulator of
Fannie Mae ~and Freddie Mac. . The court is unwilling, and indeed, cannot imagine how, it
would venture to parse certain actions as regulatory in nature, and others pursuant to FHFA's
duties as conservator. Thisis especially true where, as here, the challenged conduct of FHFA is
broad action addressed to a potentially nationwide issue affecting the safety and soundness of the
GSE'sthat it oversees. In sum, there is no question that the acts sought to be nullified here were
undertaken pursuant to FHFA's broad and important statutory charge as conservator of the
GSE's. As such, thisaction is barred by 12 U.S.C. 84617. Cf. Freeman v. F.D.1.C.. 56 F.3d 1394,
312 U.S. App. D.C. 324 (D.C. Cir. 1995) (broadly construing 12 U.S.C. 81821()), thejurisdiction
withdrawing provision with respect to actions commenced against Federal [**19] Deposit
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Insurance Corporation as a conservator or receiver).
[*55] B. OCC's Motion
1. Standing

In view of the fact that the jurisdiction withdrawal statute referred to above does not apply to the
OCC, the court turnsto consider that entity's separate motion to dismiss. Initially, OCC argues
that Babylon lacks standing to bring this action.

HNE % Article 111 of the Constitution identifies those matters that may be resolved through the
judicial process. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S. Ct. 2130, 119 L. Ed.
2d 351 (1992). The plaintiff bears the burden of establishing three elements to confer standing.
First, the plaintiff must have suffered an "injury in fact," defined as "an invasion of alegaly
protected interest which is (a) concrete and particularized and (b) "actual or imminent, not
‘conjectura’ or 'hypothetical." Id. (citations omitted). Aninjury is"particularized,” if effectsthe
plaintiff in a"personal and individual way." 1d. at 561 n.1. Second, the plaintiff must show a
causal connection between, the injury alleged and the conduct complained of, such that the injury
is"fairly traceable" to the challenged action, not the result of the athird party's action who is not
before the court. Id. at 560. [**20] Third, it must be "likely," as opposed to merely
"speculative,” that theinjury will be "redressed by afavorable decision.” 1d. at 560-61 (citations
omitted); N.Y. Coastal P'ship, Inc. v. United States DOI, 341 F.3d 112, 116 (2d Cir. 2003).

The court recognizes that "V® #the "manner and degree of evidence" must be reviewed in accord

with the stage of the litigation. Lujan, 504 U.S. at 561. The Second Circuit has noted that the
Supreme Court "has commented on the lowered bar for standing at the pleading stage, stating
that 'general factual allegations of injury resulting from the defendant's conduct may suffice, for
on amotion to dismiss we 'presum[ €] that general allegations embrace those specific facts that
are necessary to support the clam.™ Connecticut v. American Elec. Power Co., Inc.. 582 F.3d
309, 333 (2d Cir. 2009), quoting, Lujan, 504 U.S. at 561. Nonetheless, the court must consider
whether standing has been sufficiently alleged to survive the plausibility standard set forth above
with respect to amotion to dismiss. Additionally, the court is mindful that where, as here, the
plaintiff's asserted injury arises from the government's action with respect to an entity

[**21] other than the plaintiff, standing is not precluded, but it is ordinarily "substantially more
difficult” to establish. Lujan, at 562 (citations omitted).

OCC argues that the Town cannot show the element of redressability sufficient to survive this
motion to dismiss. The court agrees. The only action at issue here with respect to the OCC isits
posting of the July 6 Bulletin, one of many bulletins routinely posted on the OCC website that set
forth supervisory guidance to regulated banks. Babylon seeks to have OCC withdraw that
guidance. Even if the court were to grant the requested relief with respect to OCC, such action
would not require banks to authorize mortgages subject to first lien priority PACE programs.
Indeed, banks would still be required, both by OCC regulation and their own prudence, to
consider al financia factors, including the existence of first priority liens, in determining
whether to grant particular mortgages.
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It isworth repeating that the July 6 Bulletin did not direct banks to refuse to grant mortgages on
properties encumbered with first-priority PACE loans. Rather, it merely suggested that such liens
be the subject of consideration, and noted [*56] avariety of steps [**22] that might be
considered in the mortgage decision making process. Even assuming the truth of the Town's
allegation that mortgage decisions will impact the success of its PACE program, the withdrawal
of the OCC bulletin, given the banks' independent goal of minimizing risk, would still likely
leave banks somewhat averse to granting mortgages subject to existing first priority liens. While
the OCC Bulletin may have aerted the banks to the existence of first priority PACE liens, it does
not require bank action, and is certainly not the only factor in amulti-faceted credit decision.
Becauseit is clear to the court that any order it issues with respect to the July 6 Bulletin and the
acts of OCC, would not redress the problem asserted with respect to the viability of Babylon's
PACE program, the Town has not pled redressability sufficient to confer Article Il standing
necessary to pursue its claim against OCC. Accordingly, the claims against OCC are dismissed
for lack of standing.

CONCLUSION

for the reason set forth above, the motions to dismiss are granted. The Clerk of the Court is
directed to terminate the motions and close the file in this matter.

SO ORDERED.

/s/ Leonard D. Wexler .

LEONARD D. WEXLER . [**23]

UNITED STATES DISTRICT JUDGE

Dated: Central Islip, New Y ork

June 13, 2011
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