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https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS436/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS406/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS406/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
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Short Title Full Case Title and Citation 

US – COOL Panel Reports, United States – Certain Country of Origin Labelling (COOL) 

Requirements, WT/DS384/R / WT/DS386/R, adopted 23 July 2012, as 
modified by Appellate Body Reports WT/DS384/AB/R / WT/DS386/AB/R, 
DSR 2012:VI, p. 2745 

US – Gambling Appellate Body Report, United States – Measures Affecting the Cross-

Border Supply of Gambling and Betting Services, WT/DS285/AB/R, 
adopted 20 April 2005, DSR 2005:XII, p. 5663 (and Corr.1, DSR 2006:XII, 
p. 5475) 

US – Gasoline Appellate Body Report, United States – Standards for Reformulated and 
Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996, DSR 1996:I, 
p. 3 

US – Large Civil Aircraft (2nd 
complaint) 

Appellate Body Report, United States – Measures Affecting Trade in Large 

Civil Aircraft (Second Complaint), WT/DS353/AB/R, adopted 23 March 
2012, DSR 2012:I, p. 7 

US – Large Civil Aircraft (2nd 
complaint) 

Panel Report, United States – Measures Affecting Trade in Large Civil 
Aircraft (Second Complaint), WT/DS353/R, adopted 23 March 2012, as 
modified by Appellate Body Report WT/DS353/AB/R, DSR 2012:II, p. 649 

US – Shrimp Appellate Body Report, United States – Import Prohibition of Certain 

Shrimp and Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998, 
DSR 1998:VII, p. 2755 

US – Tax Incentives Panel Report, United States – Conditional Tax Incentives for Large Civil 

Aircraft, WT/DS487/R and Add.1, adopted 22 September 2017, as 
modified by Appellate Body Report WT/DS487/AB/R, DSR 2017:V, p. 2305 

US – Tax Incentives Appellate Body Report, United States – Conditional Tax Incentives for 

Large Civil Aircraft, WT/DS487/AB/R and Add.1, adopted 22 September 
2017, DSR 2017:V, p. 2199 

US – Tuna II (Mexico) Appellate Body Report, United States – Measures Concerning the 

Importation, Marketing and Sale of Tuna and Tuna Products, 
WT/DS381/AB/R, adopted 13 June 2012, DSR 2012:IV, p. 1837 

US – Tuna II (Mexico) Panel Report, United States – Measures Concerning the Importation, 
Marketing and Sale of Tuna and Tuna Products, WT/DS381/R, adopted 13 
June 2012, as modified by Appellate Body Report WT/DS381/AB/R, DSR 
2012:IV, p. 2013 

US – Upland Cotton Panel Report, United States – Subsidies on Upland Cotton, WT/DS267/R, 

Add.1 to Add.3 and Corr.1, adopted 21 March 2005, as modified by 
Appellate Body Report WT/DS267/AB/R, DSR 2005:II, p. 299 

US – Upland Cotton Appellate Body Report, United States – Subsidies on Upland Cotton, 
WT/DS267/AB/R, adopted 21 March 2005, DSR 2005:I, p. 3 

US – Upland Cotton (Article 
21.5 – Brazil) 

Appellate Body Report, United States – Subsidies on Upland Cotton – 

Recourse to Article 21.5 of the DSU by Brazil, WT/DS267/AB/RW, adopted 
20 June 2008, DSR 2008:III, p. 809 

US – Wool Shirts and 
Blouses 

Appellate Body Report, United States – Measure Affecting Imports of 

Woven Wool Shirts and Blouses from India, WT/DS33/AB/R, adopted 23 
May 1997, and Corr.1, DSR 1997:I, p. 323 

 

 

  

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS384/R%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS386/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS285/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS2/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS353/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS353/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS58/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS487/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS487/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS267/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS267/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS267/AB/RW&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS33/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
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LIST OF ABBREVIATIONS 

 

Abbreviation Full Name 

B&O Business and occupation 

CFP Carbon footprint of a product 

CITES Convention on International Trade in Endangered Species of 

Wild Fauna and Flora 

Commission European Commission 

CPO Crude Palm Oil 

Delegated Regulation Commission Delegated Regulation (EU) 2019/807 of 13 

March 2019 supplementing Directive (EU) 2018/2001 of the 

European Parliament and of the Council as regards the 

determination of high indirect land-use change-risk 

feedstock for which a significant expansion of the 

production area into land with high carbon stock is observed 

and the certification of low indirect land-use change-risk 

biofuels, bioliquids and biomass fuels, OJ 2019 L 133, p. 1 

DLUC Direct land use change 

EU European Union 

FAME Fatty acid methyl ester 

FFC Fossil fuel comparator 

GATT 1994 General Agreement on Tariffs and Trade 1994 

GHG emissions Greenhouse gas emissions 

GIS Geographic information system 

High ILUC-risk 

feedstock 

Feedstock used for the production of biofuels, bioliquids and 

biomass fuels associated with a significant expansion in land 

with high carbon stock 

HVO Hydrotreated Vegetable Oil 

ILUC Indirect land-use change 

Impact Assessment 

RED II 

European Commission, Commission Staff Working 

Document, Impact Assessment accompanying the proposal 

for a directive of the European Parliament and of the 

Council on the promotion of the use of energy from 

renewable sources (recast) (30 November 2016), SWD 

(2016) 418 final, Part 4/4 

IPCC Intergovernmental Panel on Climate Change 

ISO International Organization for Standardization 

IUCN International Union for Conservation of Nature 

LCA Life cycle assessment 

LCI Life cycle inventory 
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Abbreviation Full Name 

Low ILUC-risk fuels Biofuels, bioliquids and biomass fuels, the feedstock of 

which was produced within schemes which avoid 

displacement effects of food and feed-crop based biofuels, 

bioliquids and biomass fuels through improved agricultural 

practices as well as through the cultivation of crops on 

areas which were previously not used for cultivation of 

crops, and which were produced in accordance with the 

sustainability criteria for biofuels, bioliquids and biomass 

fuels laid down in Article 29 RED II. 

LUC Land Use Change 

LULUCF Land-use, land-use change and forestry 

MDP Meat and dairy products 

MFN Most favoured nation 

NDCs Nationally determined contributions 

Paris Agreement Paris Agreement to the United Nations Framework 

Convention on Climate Change, 12 December 2015, T.I.A.S. 

No. 16-1104  

PME Palm methyl ester 

POGO Palm Oil – Gasoil 

POME Palm Oil Mill Effluent 

RED I Directive 2009/28/EC of the European Parliament and of the 

Council of 23 April 2009 on the promotion of the use of 

energy from renewable sources and amending and 

subsequently repealing Directives 2001/77/EC and 

2003/30/EC, OJ 2009 L 140, p. 16  

RED II Directive (EU) 2018/2001 of the European Parliament and 

of the Council of 11 December 2018 on the promotion of 

the use of energy from renewable sources, OJ L 328, p. 82  

RME Rapeseed methyl ester 

SBME Soya bean methyl ester 

SCM Agreement Agreement on Subsidies and Countervailing Measures 

Status Report Report from the Commission to the European Parliament, 

the Council, the European Economic and Social Committee 

and the Committee of the Regions on the status of 

production expansion of relevant food and feed crops 

worldwide, COM(2019) 142 final (13 March 2019) 

TBT Agreement Agreement on Technical Barriers to Trade 

TFEU Treaty on the Functioning of the European Union 

TIRIB Taxe Incitative Relative à l’Incorporation de Biocarburant  

UCO Used cooking oils 

UNFCCC United Nations Framework Convention on Climate Change 

WTO  World Trade Organization 
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LIST OF EXHIBITS 

 

Exhibit No. Description/Long title 

EU-170 

 

Jukka Miettinen et al, From carbon sink to carbon source: 

extensive peat oxidation in insular Southeast Asia since 1990, 

Environ. Res. Lett., 12 024014, 2017. 

EU-171 

 

DG ENVIRONMENT: Land-use Modelling – Implementation. 

Preserving and enhancing the environmental benefits of “land-

use services", Final report, 1 April 2010. 

 

EU-172 

 

Alkemade, R., Van Oorschot M., Miles L., Nellemann C. , 

Bakkenes M. and Ten BrinkB.: GLOBIO3: A Framework to 

Investigate Options for Reducing Global Terrestrial Biodiversity 

Loss. Ecosystems (2009) 12: 374–390 

EU-173 Van Oorschot M.,Ros J. and Notenboom J.:Evaluation of the 

indirect effects of biofuel production on biodiversity: assessment 

across spatial and temporal scales. PBL (Netherlands 

Environmental Assessment Agency), Final report 27 May 2010 

EU-174 Campbell A., Doswald N.: The impacts of biofuel production on 

biodiversity: A review of the current literature. United Nations 

Environment Programme – World Conservation Monitoring 

Center. Final report, December 2009. 

 

EU-175 

 

Inter Institutional File: 2020/0036(COD) – Climate Law. 5 May 

2021 

EU-176 

 

Unox.no, Company's website. 

https://unox.no/i/k/drivstoff/vart-

biodrivstoff?backurl=https%3A%2F%2Funox.no%2Fi%23sc%3D

rivstoff 

 

 

  

https://unox.no/i/k/drivstoff/vart-biodrivstoff?backurl=https%3A%2F%2Funox.no%2Fi%23sc%3Drivstoff
https://unox.no/i/k/drivstoff/vart-biodrivstoff?backurl=https%3A%2F%2Funox.no%2Fi%23sc%3Drivstoff
https://unox.no/i/k/drivstoff/vart-biodrivstoff?backurl=https%3A%2F%2Funox.no%2Fi%23sc%3Drivstoff


EU - Biofuels (Indonesia)   Second Written Submission 
(DS593)   by the European Union 

10 

1. INTRODUCTION 

 This submission sets out the rebuttal of the European Union to the arguments and 1.

evidence presented by Indonesia as part of its oral statements at the first meeting 

of the Panel with the Parties and in their responses to the Panel's questions 

following that meeting. 

 The submission is structured as follows: 2.

- Section 2 addresses a number of overarching issues relating to the analytical 

approach the Panel should adopt in response to points raised by Indonesia. 

- Section 3 addresses, by way of background, various factual matters concerning 

the scientific evidence before the Panel and certain specific issues raised by 

Indonesia’s responses to the Panel's Questions.  

- Sections 4 to 6 address, as necessary, the argument submitted by Indonesia in 

connection with their various claims against the EU measures.   

- Section 7 addresses the argument submitted by Indonesia in connection with 

their claims against the French measures. 

- Section 8 reiterates the conclusion that the Panel should dismiss all the claims 

submitted by Indonesia. 

2. PRELIMINARY ISSUES  

2.1. The definition of the measures 

 Indonesia advances claims under both the TBT Agreement and the GATT 1994 3.

against what it has described as two separate EU “measures”, namely: 

a. The “high ILUC risk cap and phase out”; and 

b. The “7% limitation” which is referred to by the European Union as the “7% 

maximum share”. 

 When addressing Indonesia’s multiple claims against these two EU measures, the 4.

European Union was confronted with a significant lack of clarity on the part of 

Indonesia as to the definition of the measures in question. That definition is 

material to the Panel’s determination of a number of issues that are contested, 

including the threshold issue of the applicability of the TBT Agreement. It is also 

relevant to the determination of the substantive claims under the TBT Agreement.  

 Moreover, the European Union identified that the articulation of the measures in 5.

Indonesia’s first written submission was difficult to reconcile with the terms of its 

Panel request. Hence, in its first written submission, the European Union asserted 
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that Indonesia’s claims are not compatible with its obligations under Article 6.2 of 

the DSU, which requires the complaining party to “identify the specific measures at 

issue and provide a brief summary of the legal basis of the complaint sufficient to 

present the problem clearly.” 

 The European Union recalls that in EC – Bananas III1, the Appellate Body held that 6.

it is for the panel to ensure that the panel request is compliant with both the letter 

and the spirit of Article 6.2 of the DSU. Precision is required because it is the basis 

on which the panel is able to determine whether a particular measure or claim falls 

within their remit. Further, as has been held by the Appellate Body: 

A brief summary of the legal basis of the complaint required by Article 6.2 

of the DSU aims to explain succinctly how or why the measure at issue is 

considered by the complaining Member to be violating the WTO obligation 

in question. This brief summary must be sufficient to present the problem 

clearly. Taken together, these different aspects of a panel request serve 

not only to define the scope of a dispute, but also to meet the due process 

requirements.2 

 The European Union notes that Indonesia, in its written response to the questions 7.

from the Panel, has sought to redefine its case. Nevertheless, its position as to 

definition of the measures remains unclear. Moreover, Indonesia’s most recent 

iteration of what the measures are and how they fall to be assessed remains difficult 

to reconcile with the terms of its Panel Request. 

 The European Union notes that in paragraph 2 of the Panel Request, Indonesia 8.

identified no less than “six legal instruments” in which it contended the measures 

were to be found.  

 Both “measures” are now said by Indonesia to be comprised of provisions (or parts 9.

thereof) of Directive (EU) 2018/2001 of the European Parliament and of the Council 

of 11 December 2018 on the promotion of the use of energy from renewable 

sources, “RED II”3. The measure described by Indonesia as the “high ILUC risk cap 

and phase out” is also comprised of provisions from the Delegated Regulation.4 

 As regards the measure described as the “high ILUC risk cap and phase out,” the 10.

European Union identified in its first written submission that it is unclear whether 

Indonesia claims that this single measure is both a technical regulation for the 

purposes of Annex 1 paragraph of the TBT Agreement, and a conformity 

                                                 
1 Appellate Body Report, EC – Bananas III, para. 142. 
2 Appellate Body Report, EC – Selected Customs Matters, para. 130. See also Appellate Body Reports, China – 
Raw Materials, para. 226; and Russia – Railway Equipment, para. 5.28; and Panel Report, EU – PET (Pakistan), 
para. 7.17. 
3 Exhibit IDN-19. 
4 Exhibit IDN-97. 
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assessment procedure for the purposes of Annex 1 paragraph 3 of the TBT 

Agreement. 

 Indonesia divides this single measure into a number of different components, with 11.

seemingly different legal characterisations. 

 First, Indonesia claims that there is a cap and phase out requirement in Article 12.

26(2) of RED II. Article 3 of the Delegated Regulation sets out the formula for the 

identification of High ILUC risk feedstock.  

 Second, Indonesia contends that there is also an “exception” for low ILUC-risk 13.

biofuel, which “forms part of the high ILUC-risk cap and phase-out.”5 As to the 

scope of that “exception”, Indonesia claims that there is “a low ILUC risk 

certification requirement in the final phrase of Article 26(2) of RED II”6, which is to 

be distinguished from “the criteria relevant for certifying high ILUC-risk biofuel as 

being nonetheless low ILUC-risk" which are “set out in Articles 4 to 6 of the 

Delegated Regulation”7.  

 Third, both the requirement and the criteria are, according to Indonesia, to be 14.

further distinguished from the “certification procedure”, although this is also set out 

in Article 6 of the Delegated Regulation: “Article 6 [of the Delegated Regulation] 

sets out the (incomplete) certification procedure by imposing auditing and 

verification requirements for obtaining certification”.8  

 Finally, as to that certification procedure, Indonesia clarifies that it “does not argue 15.

that the procedure for certifying oil palm crop-based biofuel as complying with the 

low ILUC-risk criteria is simultaneously a technical regulation and a conformity 

assessment procedure.” 

 The European Union therefore understands Indonesia to state that the certification 16.

procedure is only a conformity assessment procedure within the meaning of Annex 

1 paragraph 3 of the TBT Agreement.  

 Despite this purported clarification, Indonesia at the least appears to argue that 17.

Article 6 of the Delegated Regulation is both a conformity assessment procedure 

and also part of the criteria for certification.   

 Thus, Indonesia states in its claims under Article 5 of the TBT Agreement 18.

(paragraph 898 of its first written submission) that "Articles 4 to 6 of the Delegated 

Regulation prescribe conditions that apply for obtaining a positive assurance of 

                                                 
5 Indonesia’s response to Panel’s Questions, para. 29 
6 Indonesia’s response to Panel’s Questions, para. 164 
7 Indonesia’s response to Panel’s Questions, para. 165 
8 Indonesia’s response to Panel’s Questions, para. 165 
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conformity.” Indonesia further claims that these criteria are part of the technical 

regulation against which it brings claims under Article 2.1 and Article 2.2 of the TBT 

Agreement. The tension is self-evident. 

 The European Union does not suggest that a single document cannot both contain a 19.

conformity assessment procedure and a technical regulation. It does, however, 

submit that the same provision cannot simultaneously be both.   

 Moreover, this delimitation has spill over effects into the question of the scope of 20.

Indonesia’s other claims. For instance, Indonesia brings claims under Article 2.1 and 

Article 2.2 of the TBT Agreement (which in law applies only to technical regulations) 

against the measure as a whole, notwithstanding that it now clarifies that this also 

encompasses at least one provision which it is said is also a “conformity assessment 

procedure”.  

 It follows that Indonesia’s position as to what does and does not constitute a 21.

conformity assessment procedure and what does and does not constitute a technical 

regulation is still insufficiently clear. If the measure is alleged to be a composite 

measure including both a conformity assessment procedure a technical regulation, 

the demarcation between the two must nonetheless be defined.  

 In short, even at this late stage in the proceedings, Indonesia has not adequately 22.

articulated the definition of the measure it seeks to challenge. This reinforces the 

European Union’s submission that Indonesia did not adequately set out the legal 

basis of its claims in the Panel Request. The nature and legal basis of its claims 

remain a moving target.  

2.2. The distinction between the definition of the EU measures and the 

relevant legal framework 

 In its first written submission, the EU set out the relevant legal framework for the 23.

purpose of analysing Indonesia’s various claims against the EU measures.9 It 

describes that framework as “the EU Biofuels Regime”. The EU Biofuels regime 

comprises the interrelated provisions in the multiple legal instruments which 

together lay down the methodology to enable Member States to calculate their 

contributions towards the European Union’s renewable energy targets as set out in 

Articles 3 and 25 RED II. The operation of those provisions is further explained in 

the Status Report.10 

                                                 
9  See European Union’s first written submission, section 3.1. 
10 Exhibit IDN-56. 
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 Both in the first substantive meeting and in its written response to the Panel’s 24.

questions11 Indonesia asserted that it has not challenged the EU Biofuels Regime 

and claims that it is not the Panel’s task to examine this ‘regime’. Indonesia insists 

that the Panel must focus exclusively on the “measures” as defined by Indonesia.  

 Indonesia’s approach in this respect is flawed.  25.

 The European Union emphasises that it does not contest that it is Indonesia’s right, 26.

or indeed obligation under Article 6.2 of the DSU, as the claimant in these 

proceedings to define the scope of the “measures” which it wishes the Panel to 

consider. Indeed, the purpose of that requirement under the DSU is both to define 

the scope of the dispute and also to accord due process to the respondent and third 

parties by informing them of the nature of the complaint to which they must 

respond.  

 However, the European Union maintains12 that, irrespective of how Indonesia 27.

chooses to formulate the “measures”, when assessing the compatibility of those 

measures with the disciplines of the WTO, the Panel must have due regard to their 

proper legislative context. The proper legislative context for that purpose may be 

broader than that which the claimant identifies.  

 This legislative context is relevant for the Panel’s appreciation inter alia of: 28.

- the threshold issue of whether or not these measures can be legally characterised 

as “technical regulations” such that they fall within the scope of the TBT 

Agreement; 

- the identification of the objectives pursued by the “measures” both for the 

purposes of assessing the claims under the TBT Agreement and the application of 

Article XX of the GATT 1994; 

- the assessment of the legitimacy of the objectives pursued; 

- the evaluation of the contribution the measures may make to those objectives 

(Article 2.2 of the TBT Agreement); and 

- determining the rational connection between the measures and the objectives 

pursued for the purposes of identifying whether or not they are arbitrary (Article 

2.1 of the TBT Agreement). 

 Whilst Indonesia is free to choose to define the measures it seeks to challenge by 29.

extrapolating parts of an isolated provision (e.g. parts of Article 26 RED II), it is not 

                                                 
11 See for instance, Indonesia’s response to Panel’s questions, para. 196. 
12 European Union’s first written submission, para. 157. 
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entitled to claim that the consequence of this surgical exercise is that the Panel is 

no longer permitted to take a step back and assess the “measures” as part of the 

broader legislative scheme of which they are part. The reasons advanced by 

Indonesia as to why the Panel is precluded from considering the EU Biofuels regime 

for that purpose are untenable and should be rejected. 

 In the first place, it is clear from the jurisprudence of the Appellate Body that the 30.

Panel’s jurisdiction is not constrained in the manner Indonesia appears to claim. 

That consistent case law confirms that measures must be assessed as a whole and 

that the legislative context is relevant13.This does not encroach on the principle that 

it is for the claimant (Indonesia) to define the “measures” it seeks to challenge. It 

simply ensures that a Panel is able to meet its obligation under Article 11 of the 

DSU to assess the matters before it objectively. 

 In the second place, there are very evident constraints in the analytical exercise 31.

Indonesia proposes. Even if Indonesia asks the Panel to isolate certain aspects of 

the EU Biofuels regime and treat them as “measures”, the broader legal framework 

remains nonetheless the proper context in which the “eligibility” of palm oil based 

biofuel to contribute to the sectoral and global renewable energy target falls to be 

assessed. The operation of the “measures” can only be properly understood when 

read in conjunction with the other provisions in RED II that the European Union has 

identified.  

 The tension in Indonesia’s position is evident as, despite its claim that the Panel’s 32.

assessment must be limited to isolated provisions, it finds itself repeatedly referring 

to other provisions of RED II to explain its own case. This illustrates precisely why it 

would be highly artificial and legally wrong for the Panel to ignore the proper 

legislative context when analysing the various claims. Indonesia cannot cherry pick 

the legal framework that it wishes the Panel to consider depending on the nature of 

a precise argument it is advancing. Once Indonesia acknowledges that certain 

provisions are relevant, logically the Panel should consider the relationship between 

that provision and the rest of the claims14. Even if Indonesia does not mention a 

provision but that provision is linked to a provision that is considered to form part of 

the measure, it should likewise be assessed as part of the relevant legal framework. 

                                                 
13 See for instance Appellate Body Report, US – Tuna II (Mexico), para. 188 (footnote omitted), in the context 
of legally characterising a measure;  
14 By way of illustrative example, the European Union contends that Article 25 RED II is part of the EU Biofuels 
regime as it defines the target for the transport sector. It is mentioned by Indonesia in multiple paragraphs of 
the first written submission (e.g. paras. 154, 428, 570, and 1124) and Indonesia claims it is this provision 
which “creates” the relevant market (response to the Panel’s question No. 63 at para. 151). See also Indonesia 
panel request which identified six legal instruments. 
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 In conclusion, the European Union submits that the Panel must assess the WTO 33.

compatibility of the “measures” in the relevant legal framework, namely that 

described in the European Union’s first written submission as the “EU Biofuels 

regime”. There is no jurisdictional impediment to that consideration.  

2.3. The assessment of ‘scientific evidence’ 

 Indonesia has sought to discredit the scientific and evidential foundation of the 34.

European Union’s approach to addressing ILUC. Indonesia’s arguments raise a 

number of overarching issues concerning the relevance and treatment of scientific 

evidence as well as points concerning specific studies. This section addresses the 

relevance of scientific evidence in the context of this dispute.  

 These proceedings relate, in essence, to a policy choice of the European Union to 35.

limit the eligibility of certain types of biofuel to contribute to the Union’s renewable 

energy targets. That eligibility has been linked to their overall greenhouse gas 

emissions profile, taking into account the risk of ILUC associated with certain 

feedstocks and the related impacts on biodiversity and the moral concern this 

causes the EU public. 

 The European Union recalls first that the disciplines of the WTO are not intended to 36.

prevent Members from exercising their regulatory autonomy when pursuing policy 

choices. Indeed, the right to such regulatory autonomy is explicitly recalled in the 

preamble to the TBT Agreement. Moreover, Members are free to determine the level 

at which they consider it appropriate to pursue a specific objective and it is not the 

role of a Panel to determine what that level should be. Nor, as Indonesia 

acknowledges, may a panel present its own scientific judgement.15 

 Second, Members do not have to justify every aspect of every policy choice, 37.

including in a regulatory context, on the basis that it is underpinned by “scientific 

evidence”.  

 Policy choices, including in the context of climate change mitigation, may be 38.

explained and justified by reference to different sources of information. Some of 

that information may be characterised as “scientific evidence”. Some of that 

information may be based on modelling (which by definition relies on certain 

assumptions). Some of that information may be based on a broader assessment of 

risk. In some cases value judgements may be indispensable, even in contexts that 

                                                 
15 Indonesia’s response to the Panel’s question No. 15, para. 49 
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are intended to be based on natural science to the greatest extent possible16. Thus, 

as Indonesia acknowledges in its written response to the Panel’s questions: 

Article 11 of the DSU requires the Panel to consider whether 

all of the evidence before it, considered as a whole, provides 

a reasonable basis in support of the proposition advanced by 

either party.17 
 Where a Member asserts that a specific aspect of its policy is underpinned by 39.

scientific evidence, in accordance with the general principles concerning the 

allocation of the burden of proof, it should demonstrated that this is the case by 

reference to the scientific evidence on which it relies. However, that scientific 

evidence need not reflect a “majority view”. This is clear from, inter alia, the 

Appellate Body in EC – Asbestos.18  

 In those proceedings, Canada advanced the argument that the Panel had failed to 40.

make an objective assessment within the meaning of Article 11 DSU. Canada 

further argued that the relevant test when assessing scientific evidence is that of 

the balance of probabilities. This was rejected by the Appellate Body who recalled 

the existing jurisprudence that "responsible and representative governments may 

act in good faith on the basis of what, at a given time, may be a divergent opinion 

coming from qualified and respected sources." 19 

 In paragraph 48 of Indonesia’s written response to the Panel’s questions, Indonesia 41.

states that this principle does not amount “to a limitation of the evidence that the 

Panel may assess”.  

 The European Union does not disagree as such with that proposition. However, this 42.

is not the point the European Union is advancing. 

 The essential point is that a reasonable basis for a regulatory choice should be 43.

recognised as existing where the Member can identify scientific evidence to 

substantiate any scientific aspect of its justification for that policy choice even if a 

claimant can identify differing scientific views.  

 In these proceedings, Indonesia seeks to discredit a number of the aspects of the 44.

formula applied to determine high ILUC risk feedstock and the broader regulatory 

approach to ILUC on the grounds that it has found studies which say something 

different to those which the European Union relies upon. Indeed, Indonesia invites 

the Panel to effectively undertake an arithmetical exercise and count the number of 

                                                 
16 Exhibit IDN-228, para. 5.5, para. 6.5.1, note 2, Annex A, para. A.3, Exhibit IDN-226, paras. 1(h), 4.1.8, 
4.3(l), 5.4.2(e), 6. 
17 Panel Reports, Australia – Tobacco Plain Packaging, para. 7.627. See Indonesia’s response to question No. 
15, para. 44.  
18 European Union’s first written submission, para. 781. 
19 Appellate Body, EC - Asbestos, para. 178 citing EC-Hormones. 
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studies which reach one conclusion (as to whether palm is associated with more or 

less ILUC emissions than another feedstock) versus the number of studies it says 

reach another. It is this approach which is flawed and inconsistent with the findings 

of the Appellate Body in EC - Asbestos.  

 The central question for the Panel is whether there was a reasonable basis for the 45.

European Union’s regulatory choices, not whether a different decision could have 

been taken, still less whether the Union could have relied on different scientific 

evidence and certainly not whether the Panel would reach a different scientific 

conclusion itself.  

 The European Union emphasises that it does not assert that every element of the 46.

EU Biofuels Regime is supported by “scientific evidence”. Indonesia has not 

explained which studies it ascribes that qualification.  

 The European Union maintains, however, that in so far as it makes assertions as to 47.

the objectives, operation and design of the measures, there is a reasonable 

evidential basis for those assertions, including an adequate scientific foundation, 

where applicable20.  

 Moreover, the European Union recalls that it is inherent in the context of climate 48.

change mitigation, a field in which the state of scientific knowledge is constantly 

evolving and many parameters remain uncertain, that there is a degree to which a 

policy choice must integrate21 an assessment of risk. Indeed, responsible and 

representative governments may act in good faith in situations where science is not 

unequivocal or uncontested and therefore cannot provide a single solution to deal 

with the risk to the legitimate objective the government seek to protect. This is all 

the more true when the objective is of the highest importance and the risk 

imminent. Hence, the European Union is perfectly entitled to rely (and should rely) 

on a precautionary approach and has duly integrated review mechanisms into the 

legal regime. The different scientific views and the lack of precise data make a 

prudential approach even more appropriate because the risk can neither be 

precisely quantified nor averted.  

 In this respect, the European Union does not assert, as Indonesia suggests, that the 49.

fact that measures are subject to review should “shield” the two measures “from 

scrutiny by the Panel today based on the arguments and evidence presented to 

it”22. The European Union does submit, however, that where there is scientific 

                                                 
20 European Union’s first written submission, section 3.4. 
21 Indonesia’s response to Panel’s question No. 15, para. 49. 
22 Indonesia’s response to Panel’s question No 15, para. 47. 
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uncertainty, the European Union is entitled to adopt a precautionary approach and 

the fact that it has built in review mechanisms is a salient feature of the legal 

regime for the Panel to consider. 

 In short, the European Union contests Indonesia’s assertion23 that it is seeking to 50.

“conflate” the requirements under Article 11 DSU with the requirements applicable 

to the assessment of scientific evidence. Nor, however, should the Panel conflate 

the requirement to justify a policy choice with a requirement to demonstrate that 

every aspect of its policy is grounded in affirmative, universally accepted scientific 

evidence.  

3. FACTUAL ISSUES 

 In their respective first written submissions, Indonesia and the European Union set 51.

out detailed explanations concerning the relevant factual context for the assessment 

of Indonesia’s claims. This section identifies those issues on which it appears, in 

particular in the light of the first substantive meeting and the written responses to 

the Panel’s questions, that there remain material divergences.  

 First, the concepts of land use change (‘LUC’), direct land use change (‘DLUC’) and 52.

indirect land use change (‘ILUC’) are central to the analysis of the matters at issue 

in this dispute. However, it is apparent that there is not full alignment between the 

parties as to the meaning of these terms. 

 Moreover, during the first substantive meeting Indonesia claimed that the European 53.

Union had failed to address its criticisms of the “scientific evidence” relied upon to 

support its regulatory approach because it has “failed to rebut” Table No.1024 at 

paragraph 260 of its first written submission, “where Indonesia presented the 

results of different studies of net land-use change emissions.” Indonesia further 

asserts in its written replies to the panel’s questions that there is a “lack” of  “a 

sufficient scientific basis as objective and coherent support for the 7 % limitation or 

any other type of restriction” on the use of conventional biofuels because ILUC 

emissions modelling revealed parametric uncertainties.25 

 The European Union recalls that it set out the basis for its approach in its first 54.

written submission, including as applicable the scientific evidence, studies and other 

information it relied upon when designing the formula applied in the Delegated 

                                                 
23 Indonesia’s response to Panel’s question No. 15, para. 44.  
24 Indonesia’s response to Panel’s question No. 38, para. 90. The European Union notes that at para. 260 of 
Indonesia’s first written submission, the table is labelled Table No.11. This sets out different studies. 
25 Indonesia’s response to Panel’s question No. 38, para. 88. See also paras. 99 to 102. 
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Regulation to determine which feedstock presents a significant risk of expansion 

into areas of high carbon stock.26   

 The European Union reiterates that even if Indonesia is able to point to other 55.

studies which reached different conclusions on the comparative net emissions of 

different feedstocks, using a modelling approach, this does not prove that there is 

an insufficient evidential basis for the formula retained in the Delegated Regulation.  

 Indonesia rehearses at length the fact that there are known and acknowledged 56.

difficulties associated with modelling ILUC emissions27. However, divergences in 

such studies are not determinative of whether or not there is a sufficient basis for 

the approach that the European Union in fact applies to assess ILUC risk under RED 

II and the Delegated Regulation. Nor does the fact that different modelling 

approaches to ILUC emissions revealed variable results as to which crops yield the 

highest potential ILUC emissions support claims that ILUC does not exist or that it 

presents “fictional risks”.  

 In view of Indonesia’s repeated attempts to discredit the evidential and scientific 57.

validity of the European Union’s policy choices, or indeed the very existence of 

fundamental concepts such as indirect land use change, these submissions are 

further elaborated upon below. 

3.1. Land Use Change 

 The parties appear to agree that the term LUC refers to the situation where the 58.

status of land changes. It is a term that is also used to describe the more specific 

phenomenon of the conversion of non-agricultural land to agricultural land. 

  Land use change can be direct or indirect.  59.

3.1.1. DLUC 

 As explained in paragraph 41 of the European Union’s first written submission, in 60.

the context of the EU Biofuels Regime, the term direct land use change (DLUC) 

refers to the situation where land changes its land-use status for the purposes of 

being diverted to biofuel crop production.  

 The parties agree that DLUC is observable28 and therefore, can be measured.  61.

 DLUC can cause increased emissions. These emissions vary depending inter alia on 62.

the type of land that is affected. 

                                                 
26 European Union’s first written submission, section 3.4. 
27 See for instance paras. 99 to 102 of Indonesia’s response to Panel’s question No. 38. 
28 Indonesia’s first written submission, para. 229. 
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  It is not disputed that DLUC is a concept that is reflected in different International 63.

Standards including standards which Indonesia has identified in its first written 

submission. It is addressed under numerous International Instruments including the 

Kyoto Protocol.29 

 The European Union also does not dispute Indonesia’s assertion that the potential 64.

adverse environmental consequences of DLUC are addressed in RED II through the 

sustainability and greenhouse gas emissions criteria in Article 29 RED II30. DLUC 

emissions are calculated using the greenhouse gas emissions methodology specified 

in RED II on a crop-by-crop basis. 

 It appears, therefore, that the essential aspects of DLUC as a concept are not in 65.

dispute.  

3.1.2. ILUC 

 Indonesia’s position on whether or not ILUC exists and what it is remains unclear. 66.

Indonesia describes ILUC as “a theoretical economic concept”.31  

 The European Union emphasises that it does not agree with Indonesia’s description 67.

of ILUC in paragraphs 233 et seq in its first written submission. Indeed, it appears 

from the statements in the first substantive meeting that the parties do not share a 

common view on what ILUC is or the degree of risk, in terms of environmental 

impacts, it may present. Therefore, the European Union sets out its position on the 

nature of ILUC as well as on the relationship between DLUC and ILUC in more detail 

below. It also addresses points raised by Indonesia relating to the scientific validity 

of a number of core concepts relied upon in the design of the ILUC risk formula. 

 Overview of the concept of ILUC  3.1.2.1.

 As explained in paragraph 42 of the European Union’s first written submission, in 68.

the context of the EU Biofuels Regime, the term “ILUC” refers to the situation when 

                                                 
29 Article 3 of the Kyoto Protocol provides: “The net changes in greenhouse gas emissions by sources and 

removals by sinks resulting from direct human-induced land-use change and forestry activities, limited to 
afforestation, reforestation and deforestation since 1990, measured as verifiable changes in carbon stocks in 
each commitment period, shall be used to meet the commitments under this Article of each Party included in 
Annex I. The greenhouse gas emissions by sources and removals by sinks associated with those activities shall 
be reported in a transparent and verifiable manner and reviewed in accordance with Articles 7 and 8.” 
30 The European Union would note, however, that as already explained in the course of this dispute, DLUC is 
not exclusively addressed by Article 29 RED II. The 7 % maximum share (Article 26 RED II) of eligibility for 
conventional biofuels to contribute to the target (Article 25 RED II) addresses broader concerns regarding the 
comparative contribution this type of energy can make to renewable energy targets. Those broader concerns 
encompass, the fact that these fuels rely on the use of agricultural commodities and may thus compete with 
food markets, the comparatively high DLUC emissions over other potential fuels such as advanced biofuels and 
concerns relating to ILUC. The European Union would further note, that as regards advanced biofuels, 
emissions are generally associated with the production process rather than the phenomenon of land-use 
change. 
31 Indonesia’s first written submission, para. 233. 
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non-agricultural land is brought into production for non-fuel demand as a 

consequence of land previously being used for that non-fuel demand being diverted 

to the production of feedstock used to produce biofuels.  

 As was elaborated upon in the first substantive meeting and in the European 69.

Union’s written replies to the Panel’s questions, whether land use change is direct or 

indirect is, in one sense, a matter of perspective.32 

  Where demand for a feedstock (such as palm oil) increases, there is pressure to 70.

convert land to produce that crop. The drivers of an increase in demand may be 

multiple. Palm oil, for instance, is used not only in palm oil based biofuel but also on 

food markets33. The drivers for an increase in demand could come from either the 

biofuel or the food market. 

 Irrespective of the end use of palm oil, where land is converted from an existing 71.

status to oil palm production to meet increased demand, this can be observed. New 

plantations of palm oil may be on previously non-agricultural land or they may be 

on land that was previously used for a different food crop. As the resulting 

expansion of palm oil plantations, as well as where that expansion is occurring can 

be observed, it can also be measured.  

 The European Union addresses the adverse environmental DLUC effects of palm oil 72.

production through inter alia the sustainability and greenhouse gas emissions 

criteria set out in Article 29 of RED II34. Those criteria operate such that oil palm 

cultivated on certain types of land that previously had a different status would not 

meet the requirements of that provision. Hence, for example biofuel produced from 

oil palm cultivated on newly converted land that previously had a protected status is 

not eligible to contribute to the Union’s renewable energy targets as defined in 

Article 25 and Article 3 RED II.  

 However, this does not account for all the displacement effects associated with the 73.

production of palm oil and which can increase as a consequence of a European 

Union policy that has the effect of stimulating demand for palm oil used to produce 

biofuels. 

 Where land devoted to palm oil production expands, this may also be on to areas 74.

previously used to cultivate other crops which are not used for biofuel production. 

The most common example, as regards palm oil, is that land used to cultivate palm 

oil for the food market is diverted to produce palm oil destined for the biofuel 

                                                 
32 Exhibit IDN-132 refers to the two concepts as “intertwined.  
33 Exhibit IDN-5 identifies a number of uses of Palm oil.  
34 Article 29 RED II applies to all biofuels on the Union market. 
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market. However, the displacement may affect completely different crops as well. 

For illustrative purposes, we refer to these other crops as apples, pears and plums.  

 Biofuel produced from palm oil which was cultivated on the land that used to be for 75.

either palm oil destined for another market or for apples, pears and plums would 

not, by reason of direct land use change, infringe the sustainability and GHG 

emissions criteria in Article 29 RED II.  The land use change involved is from one 

agricultural crop to another. 

 However, if global demand for palm oil for the food market as well as that for 76.

apples, pears and plums (etc.) remains the same or increases, but large areas of 

land used to produce those crops are being transformed into palm oil plantations 

destined for biofuel production, this creates pressure for further land use change. 

Other land would need to be converted to fill the resulting gap. This conversion may 

take place anywhere. 

 It is this new conversion of other land which is referred to as the indirect land use 77.

change of palm oil. It is indirect because the driver for the conversion is the 

increased demand for palm oil for the biofuels market, but the converted land is 

used to produce other food (and not fuel) crops. It is the increased demand for 

palm oil for the biofuels market that triggers the casual process that leads to the 

expansion of apple, pear and plum production, as well as that of palm oil for the 

food market, on to previously non-agricultural land. 

 The parties agree that indirect land use change cannot be directly observed or 78.

measured in the same way as direct land use change. Precisely because the land 

that is converted might be located anywhere (global commodities markets) and 

these may not be the only crops that are implicated, ILUC cannot be directly 

measured. 35 

 This does not mean that the phenomenon of ILUC either does not exist, nor that it 79.

does not give rise to emissions. Indeed, the numerous attempts to model ILUC 

emissions demonstrates precisely that the existence of the phenomenon and the 

fact that this may cause emissions are widely accepted in the broader scientific and 

research community. Indeed, whereas the precise quantification of ILUC GHG 

emissions varies depending on the model used, correlation between ILUC GHG 

emissions and biofuel production is well established.  

                                                 
35 See also the explanation in Exhibit IDN-132, pp. 20 to 21: ““Because of the open and global nature of 
agricultural commodity markets, this conversion of land can take place anywhere in the world. This effect can 
be even more indirect, since an increase in demand for crop x can cause this crop to expand at the expense of 
crop y, which in turn can drive the conversion of forest or grassland elsewhere. This makes ILUC a cross-
border effect, acting internationally and also across crops.” 
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 In seeking to address the ILUC effects of its biofuels policy, the Union seeks to 80.

account for all land use change consequences associated with stimulating demand 

for the feedstocks used to produce conventional biofuels. It seeks to address those 

ILUC effects which have such potentially high adverse environmental consequences 

that the use of a fuel produced from a crop would not result in achieving the GHG 

reduction objectives as the resulting overall emissions profile is higher than that of 

a fossil fuel comparator. Moreover, the use of fuel produced from such crops has a 

negative effect on biodiversity (which is also adversely affected by land expansion 

of the type targeted) and therefore, it also offends EU public morals.  

 ILUC emissions exist 3.1.2.2.

 Indonesia asserts that “ILUC GHG emissions do not exist in real or practical 81.

terms.”36 It also refers to them as a “fictional risk”37. This is the basis on which 

Indonesia invites the Panel to consider that the European Union’s choice to address 

the ILUC effects of conventional biofuels production as part of the calculation 

methodology for contributions to European Union renewable energy targets lacks a 

scientific basis, or any reasonable evidential basis and is otherwise unjustifiable. In 

its written response to the Panel’s Questions, Indonesia confirms that it “disagrees 

that ILUC modelling shows that ILUC emissions from conventional biofuels are a 

matter of significant concern.”38 In the subsequent paragraph, Indonesia 

misrepresents the European Union’s position on causation and correlation between 

conventional biofuels and ILUC.  

 Indonesia’s position in all respects is untenable. 82.

 As to the evidentiary basis that conventional biofuels cause ILUC emissions, the 83.

European Union refers to the Impact Assessment for the ILUC Directive;39 the 

Status Report and the evidence adduced by Indonesia itself40, all of which confirm 

that the production of conventional biofuels is associated with ILUC emissions. 

 A large number of studies, including those referred to in paragraph 260 of 84.

Indonesia’s first written submission support the proposition that ILUC emissions 

exist41. For example, the Ecofys Study (Exhibit IDN 132) confirms that both direct 

and indirect land use change can cause additional emissions: “Direct and indirect 

land use change are intertwined in reality. They can lead to changes in carbon 

                                                 
36 Indonesia’s first written submission, para. 624 and Indonesia’s response to the Panel’s question No. 14 
37 Indonesia’s first written submission, para. 624. 
38 Indonesia’s response to Panel’s question No. 17, para. 51. 
39 Exhibit EU-5. 
40 Exhibit IDN-132. 
41 See the European Union’s response to Panel’s question No. 27- where it addresses the manner in which 
Table No.11 has been compiled.  
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stocks on land, most notably through loss of above and below ground living biomass 

and soil organic carbon, which leads to an increase of greenhouse gases in the 

atmosphere.”  

 As to the relationship between conventional biofuels and ILUC, the European Union 85.

again refers to its first written submission together with the Impact Assessments for 

RED II,42 the ILUC Directive43, and the Status Report. It also notes that the 

evidence adduced by Indonesia likewise confirms that conventional biofuels are 

associated with higher levels of ILUC emissions than other renewable energy 

sources. 

 The Ecofys Study confirms that “[e]arlier studies have shown that the LUC impact 86.

differs per crop and supply chain.” In that respect, it concludes that: 

Conventional biodiesel feedstocks have high LUC effects compared to the 

direct emissions resulting from the biofuel production process, with very 

high emissions for palm oil (231 grams of CO2e per megajoule of biofuel 

consumed – gCO2e/MJ), high emissions for soybean oil (150 gCO2e/MJ) 

and 63 and 65 gCO2e/MJ for sunflower and rapeseed respectively; 

… 

The conventional ethanol feedstocks – sugar and starch – have much 

lower LUC emission impacts, at 14 and 34 gCO2e/MJ biofuel consumed for 

maize and wheat, 17 gCO2e/MJfor sugarcane and 15 gCO2e/MJ for 

sugarbeet. These feedstocks lead to a much lesser extent to peatland 

oxidation and deforestation compared to vegetable oils; 

… 

Advanced biofuels have negative LUC emissions if produced from short 

rotation crops (-29 gCO2e/MJ biofuel consumed) or perennials (-12 

gCO2e/MJ), mainly because of the increase in the carbon stock on the land 

that is converted to produce these higher carbon stock crops. 44 

  This study also refers to the IFPRI study which is also cited in Table No. 11 of 87.

Indonesia’s first written submission and states: “Some important parallels exist 

between this study and the previous LUC quantification study focusing on EU 

biofuels that was published by the International Food Policy Research Institute IFPRI 

in 2011. Both studies show that sugar and cereal feedstocks perform better than 

vegetable oils.” Again, this demonstrates that the concept that certain biofuels 

produce more emissions than others is supported. Indeed, the study states: “Our 

results show that LUC emissions are likely to be substantial, but some inherent 

uncertainty cannot be avoided in the estimation of such emissions and many 

                                                 
42 Exhibit EU-151. 
43 Exhibit EU-5. 
44 Exhibit IDN-132 
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parameters and assumptions influence the results. From this perspective, only a few 

feedstocks can be designated as having high or low LUC emissions with a high 

degree of confidence, with advanced feedstocks having low LUC emissions, or soil 

organic carbon but no LUC emissions, while palm oil and soybean oil clearly have 

substantial LUC emissions.” 

 Indonesia invokes a number of ISO standards which in its view, also demonstrate 88.

that ILUC GHG emissions do not exist in real or practical terms45. According to 

Indonesia those ISO standards preclude the inclusion of ILUC emissions in the life 

cycle assessment of the carbon footprint of biofuels as long as there is no 

international agreed procedure or methodology for including ILUC in GHG 

reporting.46 Indonesia adds that paragraph 6.4.9.5 of ISO 14067:2018 excludes 

ILUC GHG emissions from the quantification of life cycle GHG emissions because no 

internationally agreed procedure exists.47 Indonesia asserts that there is no basis in 

that standard to consider ILUC due to the current lack of any scientific methodology 

for calculating GHG emissions and removals that might result from that type of land 

use change48.  

 The European Union submits that these standards confirm rather than discredit the 89.

existence of ILUC as a valid concept. 

 In this regard the EU recalls that ISO 14067:2018 provides: 90.

Indirect land use change (iLUC) should be included in CFP 

studies once an internationally agreed procedure exists 

There is ongoing research to develop a methodology and 

data for the inclusion of iLUC in GHG reporting.49 

 
 The European Union finds it difficult to understand how an ISO standard could say 91.

that something that does not exist in real or practical terms should nevertheless be 

included in CFP studies at some point in time. Likewise, it is hard to understand why 

there is ongoing research on something that does not exist. By the same token, if 

ILUC does not exist, it is difficult to comprehend why the same international 

standard includes, in paragraph 3.1.7.6, a definition of ILUC (which tallies with that 

of the European Union).  

 Moreover, Table 1 of paragraph 6.4.9.8 and paragraph 7.2 of ISO 14067:2018 92.

indicate that, when calculated, ILUC shall be documented separately in the CFP 

                                                 
45 Indonesia’s response to Panel’s question No. 14, para. 40. 
46 Indonesia’s response to Panel’s question No. 89, para. 238. 
47 Indonesia’s response to Panel’s question No. 91, para. 249.  
48 Indonesia’s response to Panel’s question No. 89, para. 236. 
49 Exhibit IDN-228, notes 5 and 6 to para. 6.4.9.5. 
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study report. Figure 3 thereof confirms that ILUC should be considered separately 

and acknowledges that “DLUC and ILUC can have a positive or negative contribution 

to the CFP”. 

 Therefore, the ISO standard relied upon by Indonesia, instead of supporting 93.

Indonesia’s claim, confirms beyond doubt that ILUC and ILUC emissions are 

concepts recognised by the broader scientific community and international 

standardisation bodies. To the extent that there is disagreement, this relates to the 

methodology that may be used to quantify or otherwise account for ILUC emissions. 

 Moreover, Indonesia’s argument to the effect that ISO standards preclude the 94.

inclusion of ILUC emissions in the life cycle of biofuels as long as there is no 

international agreed procedure or methodology, is also incorrect. ISO 14067:2018 

says that ILUC should be included in CFP studies once an internationally agreed 

procedure exists. The verb “should” in ISO standards “indicates a 

recommendation”50 and a recommendation is an “expression, in the content of a 

document, that conveys or suggest possible choice or course of action deemed to be 

particularly suitable without necessarily mentioning or excluding others”51 

 Therefore, the language relied upon by Indonesia from the ISO standard cannot be 95.

interpreted in any sense as precluding any WTO Member from following a regulatory 

approach that takes account of ILUC, whether in the context of the life cycle 

assessment (LCA) of the carbon footprint (CFP) of products, or in the context of 

other methodologies aimed at assessing the environmental impact of the same 

products.  

 It should be also recalled that ISO standard 13065:2015 concerning sustainability 96.

criteria for bioenergy and which refers to Standards on life cycle assessment (ISO 

14040 and ISO 14044) is not meant to be exhaustive. Indeed, “the indicators in this 

International Standard might not comprehensively capture all sustainability aspects 

for all bioenergy processes.”52 

 Finally, one should keep in mind that whilst the LCA methodology is certainly 97.

recognised and important, it has also its own limits and certainly does not prevent 

other approaches.53 Indeed, LCA is just one of the techniques being developed for 

                                                 
50 Exhibit IDN-229, page vi. 
51 Exhibit IDN-326, para. 3.3.4 (underlined added). 
52 Exhibit IDN-229, page vi. 
53 Exhibit IDN-228, Annex A, which provides inter alia “In some cases, action to minimize a single 
environmental impact can result in greater impacts arising from other environmental aspects (e.g. activities to 
reduce water pollution can result in increased GHG emissions from the life cycle of a product, while the use of 
biomass to reduce GHG emissions can negatively affect biodiversity). Decisions about product impacts that are 
only based on a single environmental issue can be in conflict with goals and objectives related to other 
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assessing the possible environmental impacts associated with products,54 and might 

not be the most appropriate technique to use in all situations.55 Generally, the 

information developed in an LCA or LCI study can be used as part of a much more 

comprehensive decision-making process.56 Nonetheless, LCA is neither an infallible 

nor a mathematically precise technique.57 

 The LCA technique has a limitation that it is inherent to the definition of system 98.

boundaries based on a set of criteria representing which unit processes are a part of 

the system under study58 and it is therefore not well suited to identify ILUC which is 

defined as change in the use of land which is a consequence of direct land use 

change, but which occurs outside the relevant boundary.59  

 In summary, it is clear that Indonesia’s assertion that there is “no basis” for “any 99.

restriction” on conventional biofuels should be rejected. The evidence Indonesia 

presents to support its own case demonstrates that this position is unarguable. The 

European Union also refers to the substantial body of positive evidence cited in its 

first written submission to the same effect. In short, even if it is not possible to 

identify which of the models yields the most reliable result,60 the outcomes from all 

models indicate that ILUC emissions from conventional biofuels are at least a 

"matter of significant concern".61 

 The origin of the concept of a ‘high ILUC risk’ biofuel 3.1.2.3.

 At paragraph 255 of its first written submission, Indonesia contends that the high 100.

ILUC-risk cap and phase-out are “included in Article 26(2) of RED II because the 

European Union perceives there to be a concept of high ILUC-risk.” Indonesia 

disputes that such a concept exists because it says the concept of high ILUC-risk is 

distinct from and, in fact, unrelated to ILUC. More specifically Indonesia claims that 

ILUC risk was “invented” as a concept when the European Union “understood” that 

                                                                                                                                       
environmental issues. CFP or partial CFP should not be the sole component of a decision-making process. (para 
A.2)  
54 The increased awareness of the importance of environmental protection, and the possible impacts associated 
with products both manufactured and consumed, has increased interest in the development of methods to 

better understand and address these impacts. One of the techniques being developed for this purpose is life 
cycle assessment (LCA). Exhibit IDN-226, page iv. … 
55 Exhibit IDN-226, page vi. 
56 Exhibit IDN-226, page v. 
57 LCA addresses potential environmental impacts; LCA does not predict absolute or precise environmental 
impacts due to: 
 the relative expression of potential environmental impacts to a reference unit. 
the integration of environmental data over space and time, 
the inherent uncertainty in modelling of environmental impacts, and 
The fact that some possible environmental impacts are clearly future impacts (Exhibit IDN-226, page 12, in the 

same sense see page 26) 
58 IDN Exhibit-228, para. 3.1.3.4, Exhibit IDN-228, Annex A, para. A3. 
59 IDN Exhibit-228, para. 3.1.7.6. 
60 Exhibit IDN-87, page 29   
61 European Union's first written submission, para. 237. 
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“ILUC emissions cannot be observed or measured”.62 In its written replies to the 

Panel’s questions, Indonesia misrepresents the European Union’s position on 

causation and correlation between conventional biofuels and ILUC. 

 In this section the European Union addresses those points. It recalls first, that ILUC 101.

has been a matter of policy concern for a long period of time as is demonstrated in 

the extensive narrative in the European Union’s first written submission, and that 

the approach to addressing that policy concern has evolved in line with best 

available evidence. Second, that there is a relationship between the concept of ILUC 

risk and ILUC.  

 Addressing ILUC has been an explicit policy ambition enshrined in Union legislation 102.

since RED I. The European Union refers to section 3 of its first written submission 

where it has explained in detail the historic evolution of the European Union’s policy 

on renewable energy in general and biofuels in particular. This confirms that the 

parallel pursuit of multiple objectives (including energy and environmental policy 

objectives) has been underpinning the Union’s strategy for a significant period of 

time. Addressing ILUC forms part of that policy. 

 For ease of reference, the European Union recalls the following steps in the 103.

development of its policy and regulatory approach: 

a. RED I mandated the Commission to investigate the different potential means 

to address the consequences of ILUC associated with the production of 

biofuels. To that end, the European Union initially explored an approach of 

seeking to model ILUC emissions. At the time, many studies were 

investigating that approach. An ILUC emissions model would, in principle, 

have allowed the Union to account for ILUC emissions on a crop by crop basis 

in an equivalent way to that used to account for DLUC emissions (i.e. in the 

GHG emissions calculation methodology). That was the approach examined in 

inter alia the impact assessment63 leading to the ILUC Directive; 

b. As is explained in recital (83) of RED II, “Directive (EU) 2015/1513 called on 

the Commission to submit, without delay, a comprehensive proposal for a 

cost-effective and technology-neutral post-2020 policy in order to create a 

long-term perspective for investment in sustainable biofuels with a low risk of 

causing indirect land-use change with a headline target of decarbonising the 

transport sector.” 

                                                 
62 Indonesia’s first written submission, para. 258. 
63 Exhibit EU-5. 
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c. A number of studies, including the 2017 study relied upon by Indonesia64, 

identified that modelling ILUC emissions gives rise to parametric 

uncertainties. The European Union formed the view that whilst these models 

confirm that conventional biofuels are associated with ILUC emissions65, the 

results were not sufficiently precise to incorporate a crop by crop value for 

those emissions into the GHG methodology used for calculating DLUC 

emissions. Once the European Union formed the view that modelling of ILUC 

emissions does not lead to sufficiently accurate results to apply an equivalent 

calculation to that used for DLUC, the Union concluded that it would need to 

apply a different method to address the ILUC effects of different food and feed 

crops. Thus, as is explained in recital (81) of RED II: 

While the level of greenhouse gas emissions caused by 

indirect land-use change cannot be unequivocally 

determined with the level of precision required to be 

included in the greenhouse gas emission calculation 

methodology, the highest risks of indirect land-use change 

have been identified for biofuels, bioliquids and biomass 

fuels produced from feedstock for which a significant 

expansion of the production area into land with high-carbon 

stock is observed. It is therefore appropriate, in general, to 

limit food and feed crops-based biofuels, bioliquids and 

biomass fuels promoted under this Directive and, in 

addition, to require Member States to set a specific and 

gradually decreasing limit for biofuels, bioliquids and 

biomass fuels produced from food and feed crops for which 

a significant expansion of the production area into land with 

high-carbon stock is observed. 

 
d. The European Union considered alternative methods (i.e. not ILUC emissions 

modelling) to account for the ILUC effects of different crops. The methodology 

retained in the Delegated Regulation is therefore, different from ILUC 

emissions modelling. It relies on an assessment of the observable rates of 

expansion for each respective feedstock and for which a significant expansion 

of their production area into land with high carbon stock is observed. The 

European Union stresses that the Panel must assess the methodology for 

addressing ILUC that is set out in the EU Biofuels regime, not the 

methodology applied in studies assessing models for ILUC emissions. 

 It follows from the above that to the extent that Indonesia wishes to imply that the 104.

ILUC risk was “invented” as an expedient means of targeting a specific product 

(palm oil), this is clearly contradicted by the fact that the Union has been seeking to 

                                                 
64 Exhibit IDN-223. 
65 See European Union’s first written submission, para. 887. 
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address ILUC for a prolonged period. It is also contradicted by the fact that ILUC is 

a widely recognised concept and certainly is not an EU invention.  

 The relationship between ILUC and ILUC risk 3.1.2.4.

 The concept of “ILUC risk” is linked to ILUC.  105.

 The concept of a high or low ‘ILUC risk’ relates to the risk of land use change 106.

impacts associated with the production of different biofuels. Thus, Article 26 RED II 

indicates that Member States may take into account the best available evidence on 

“land use change impacts”. The use of the term ‘best available’ reflects that 

evidence on the nature and scale of land use change impacts is not static, but is 

evolving. The term ‘land use change impacts’ captures both those that are direct 

and those that are indirect. 

 The risks of ILUC materialising are not uniform across all crops. They depend on a 107.

number of factors, including yield and the nature of the commodities markets in 

question. If yields can be increased to meet additional demand, resulting 

displacement effects will likely be lower. Therefore, not all agricultural commodities 

are associated with the same degree of land use impact.66 Indeed, these differences 

explain both why it is necessary to evaluate the risks of each food and feed crop 

and also why the mere fact that the risks are identified as higher for one crop (palm 

oil) does not demonstrate that the European Union lacks genuine environmental 

concern. 

 High levels of observable LUC for a specific crop into environmentally sensitive 108.

areas (high carbon stock/biodiverse) in parallel with increasing global demand for 

the same crop is an indicator that further increases in demand (for whatever 

purpose) will likely stimulate additional displacement effects. It is therefore, an 

indicator of a higher risk of ILUC occurring. The European Union assumes that any 

European Union policy that would further increase demand for biofuel made from 

those feedstocks which are already expanding rapidly into land with high carbon 

stock would exacerbate that expansion. Thus, the aim is to avoid adding or further 

increasing the negative effects of a potential driver of demand into the equation. 

 At paragraph 26 of its first written submission, Indonesia claims that “the concept of 109.

high ILUC-risk is designed to identify crops for which there is DLUC because of non-

(EU) fuel demand.”  

 This is incorrect.  110.

                                                 
66 Exhibit EU-151, Impact Assessment for RED II, page 50. 
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 The European Union accepts that observable rates of expansion reflect the DLUC 111.

effects of a given crop as Indonesia argues. However, precisely because they 

indicate that demand cannot be met on land that is currently available, the degree 

of expansion is also a proxy for the identification of a risk of additional displacement 

effects as a whole. Those displacement effects are not related exclusively to “non-

(EU) fuel demand”. They are related to all increases in demand. Those displacement 

effects are not just confined to DLUC but also include ILUC. Therefore, the European 

Union does not share Indonesia’s position that observable rates of expansion only 

identify DLUC. 

 Indonesia argues that differentiating between crops on the basis of ILUC risk would 112.

“presuppose that ILUC GHG emissions can be quantified or measured.”67 For the 

reasons set out above, the European Union does not argue that ILUC emissions can 

be modelled or quantified in the same way as DLUC emissions. It submits that the 

observable rates of expansion into areas of high carbon stock in combination with 

the other elements of the high ILUC risk formula (yield/productivity) are an 

appropriate proxy for identifying those crops that could give rise to a high risk of 

indirect displacement effects.  

 The European Union emphasises that contrary to what is implied in paragraph 52 of 113.

Indonesia’s written replies to the Panel’s questions, its position on causation and 

correlation between ILUC and conventional biofuels is the following: 

a. Increased demand for conventional biofuels which are produced from 

feedstocks increases demand for those same feedstocks68; 

b. Where that increased demand cannot be met through increases to yields on 

existing land used to cultivate those feedstocks, this gives rise to a risk of 

land use change; and 

c. Where, based on observable rates of expansion, it is apparent that existing 

demand for specific feedstock is resulting in expansion into areas of high 

carbon stock, any further increase in demand for that same feedstock will 

exacerbate that existing phenomenon. If existing land could absorb the 

demand through yield increases, there would be no such observable 

phenomenon. 

                                                 
67 Indonesia’s response to Panel’s question No. 56, para. 136 
68 Exhibit IDN-32: page 20: “At present, biofuels are mainly produced from agricultural crops that are also used 
for food, such as rapeseed, maize or palm oil. If more biofuels are produced to fulfil renewable energy targets, 
demand for these crops rises as well.“ 
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 It follows from the above, that the European Union does consider that there is 114.

correlation between stimulating demand for a feedstock in general and an 

exacerbation of known land use change effects associated with the production of 

that feedstock. In that sense, the European Union also considers that increasing 

demand for biofuel produced from a given feedstock within the European Union 

market is correlated to an exacerbation of the known land use change effects 

associated with the production of that feedstock.  

 The European Union does not suggest that there is exact mathematical correlation 115.

between increase in demand for palm oil based biofuel in the Union market and the 

rate of expansion in to areas of high carbon stock. It is acknowledged that the 

drivers of that expansion are multiple69 and it would be impossible to attribute a 

specific expansion figure to each specific driver. This does not imply that it is 

inappropriate to seek to limit the impacts of a known driver (biofuel demand in the 

European Union). It does not imply that there is no relationship at all. Indonesia’s 

argument that it is impossible to show causation between EU biofuel demand and 

land expansion is therefore, wrong.70 Likewise, Indonesia’s claim that “ILUC GHG 

emissions cannot be causally or otherwise correlated with biofuel use in the 

European Union” is incorrect.71 

 Finally, the European Union would like to draw the Panel’s attention to the peculiar 116.

and excessively limited causation theory which Indonesia is advancing.  

 Indonesia essentially invites the Panel to apply a causation theory according to 117.

which the only relevant cause of a given fact can be the immediate event producing 

the effect. It appears to be Indonesia’s position that if a forest is cut to produce 

oranges the only sufficiently proximate cause of increased GHG emissions is the 

production of oranges. Indonesia prefers to ignore the existence of other events, 

even if they are decisive for triggering the casual process that leads to oranges 

being produced in the first place. In other words, Indonesia rejects the notion of a 

chain of causation. The European Union emphasises that the determinative or 

salient cause of a given fact is not necessarily the final step in the chain preceding 

that fact. This is not a legally novel position. 

 Indonesia accepts (in the abstract) that the production of any good has indirect 118.

effects.72 The European Union understands that since feedstock for biofuel 

productions and biofuel are goods, their production may have indirect effects, too. 

                                                 
69 This should not be interpreted as an acceptance that all the factors identified by Indonesia in para. 60 of its 
response to the Panel’s questions are relevant.   
70 Indonesia’s Opening statement in the first substantive meeting, paras. 80, 81, and 84.  
71 Indonesia’s response to Panel’s question No. 17, para. 52. 
72 Indonesia’s response to Panel’s Question No. 21, para. 57. 
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Nevertheless, Indonesia immediately negates this proposition claiming that no ILUC 

effects can be correlated to biofuels. Indeed, according to Indonesia any GHG 

emissions due to the production of crops for biofuel production can only be linked 

back to DLUC of other agricultural products and apprehended only following a life 

cycle analysis of the products made from those displaced crops according to the 

relevant ISO standards.73 Indonesia’s position is logically inconsistent.   

 Indonesia also suggests that the causes of ILUC are more numerous than those 119.

identified by the European Union in recital 81 of RED II and that the European Union 

should address all of them together or none of them at all.74  

 The European Union is pleased to read that finally Indonesia confirms that ILUC is a 120.

real phenomenon whose “causes are not limited to the factors set out in recital 81” 

of RED II.75 The European Union also notes that recital 81 of RED II is not intended 

to list all possible factors that may contribute to ILUC. It reads “the scale of the 

effect [of greenhouse gas emissions-linked indirect land-use change] depends on a 

variety of factors, including …”. The plurality of the factors that contributes to ILUC 

confirms indeed the difficulty in finding a methodology to precisely and univocally 

apprehend that phenomenon. However, as it is not disputed that the world demand 

for feedstock for biofuel production is one of the causes that can induce increase 

production of those feedstock (and certainly not the least important one) and as a 

consequence ILUC, and because the EU is a very significant consumer of 

conventional biofuels (notably biodiesels), the EU cannot be blamed for taking a 

regulatory approach that addresses an important driver of ILUC that is certainly 

under its remit, i.e. adopting a renewable energy policy that avoids further 

stimulating EU demand for conventional biofuels, and, even more decisively, EU 

demand for those that are considered to have higher ILUC risk.  

 WTO law cannot be interpreted in the sense that if a problem is complex then a 121.

WTO Member should not try to address it, especially when the problem is as serious 

and urgent as climate change and biodiversity destruction. Indonesia’s approach is 

nothing but a recipe for inaction and disaster. The European Union feels, on the 

other hand, that it cannot abdicate to its moral responsibility.  It has, for a long 

period, adopted a number of policies that address those problems from different 

                                                 
73 Indonesia’s response to Panel’s Question No. 21, paras. 58, 63-65. 
74 Indonesia’s response to Panel’s Question No. 21, paras. 59-60. 
75 Indonesia’s response to Panel’s Question No. 21, para. 60. 
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angles (of which the renewable energy directive is just one component) and along 

this line it will further raise its ambitions in this respect.76  

 The drivers of the market for palm oil  3.1.2.5.

 The European Union reiterates that it does not assert that the only driver of demand 122.

for palm oil is biofuel production. Nor does it assert that the only driver of demand 

for palm oil based biofuel is the European Union market.  Indeed, it notes that 

Indonesia has adduced evidence indicating that the primary driver of demand for 

palm oil is the food market.77 However, this does not invalidate the European 

Union’s concern that a further stimulation of demand in the European Union for 

palm oil for biofuel production could exacerbate the existing land displacement 

effects. The evidence adduced by Indonesia confirms that the global biofuels market 

is also growing.78  

 The European Union notes that the evidence adduced by Indonesia confirms rather 123.

than contradicts that there is growing global demand for palm oil. Thus, Exhibit 

IDN-4 provides:  

There is a high and an increasing demand for palm oil due to the discovery 

of many uses: as a source of food, and source of renewable energy. 

Potentials of palm biomass and palm wood furniture remain largely 

untapped. There is a high and an increasing demand due to increasing 

dependence on palm oil as vegetable oil replacing other vegetable oils; the 

high and increasing demand may create worldwide shortage of palm oil. 

 Exhibit IDN-2 states: “This entry analyses the development of world supply and 124.

demand of 13 vegetable oils as well as of 4 animal fats. But special focus is given to 

the four major oils, i.e., palm oil, soy oil, rapeseed oil, and sunflower oil. During the 

past 20 years, world consumption of 17 oils and fats more than doubled from 92.9 

Mill. t in 1995 to 204.3 Mill. t in the year 2015.” 

 Indonesia also does not appear to contest that palm oil plantations are expanding, 125.

including into highly biodiverse areas. In this context, the European submits that it 

does not take much to understand that if the EU renewable energy policy were to 

promote the increased use of all conventional biofuels without any limits that would 

exacerbate existing land-use expansion and notably an expansion of palm oil 

cultivation. 

                                                 
76 It should be noted in this context that in the short period since the initiation of these proceedings, in line with 
the Green Deal, the political agreement was reached on a Climate Law in April 2021 and the European Union is 
revising a large number of instruments as part of its Fit for 55 Package. 
77 Exhibit IDN-3 
78 Exhibit IDN-3: “the global biofuel market has been estimated to approximately grow at 5.4% CAGR 
(compound annual growth rate) during the year of 2017 to 2024 while the capacity of biodiesel production has 
been expected to achieve 12 billion gallons by 2020.” 
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3.1.3. The ILUC risk formula 

 The Commission Delegated Regulation 2019/807 determines: 126.

 Criteria for the identification of feedstock with high ILUC risk for which a 

significant expansion of the production area into land with high carbon stock is 

observed; and 

 Criteria for determining low ILUC risk biofuels,79 and for certifying low ILUC-

risk biofuels.80 

 As is explained in the European Union’s first written submission81, the criteria to 127.

identify high ILUC-risk feedstock are determined by Article 3 of Delegated 

Regulation 2019/807: 

(a) the average annual expansion of the global production area of the feedstock since 

2008 is higher than 1% and affects more than 100 000 hectares; 

(b) the share of such expansion into land with high-carbon stock is higher than 10%, 

in accordance with the following formula: 

 
(The ‘formula’).  

 In view of the apparently persisting misconceptions on the part of Indonesia as to 128.

how the formula operates, in this section the European Union sets out additional 

detail. This section should be read in conjunction with the explanations already 

provided. Here below are the details of each component of the formula. 

 xhcs = share of expansion into land with high-carbon stock; 

 xf = share of expansion into land referred to in Article 29(4)(b) and (c) of 

Directive (EU) 2018/2001, indicating forests and lands with trees higher than 

5 meters; 

 2,6 is a multiplier that is applied to peatlands and wetlands. The multiplier is 

due to the 2,6 times larger release of CO2 emissions in the transformation of 

peatlands and wetlands into plantations compared to deforestation of the 

same amount of land. In fact, since peatlands and wetlands need to be 

drained to establish and maintain a plantation, the amount of CO2 released is 

significantly higher and continues as long as the plantation is in production.82 

 xp = share of expansion into land referred to in Article 29(4)(a) of Directive 

(EU) 2018/2001 including peatland, indicating peatlands and wetlands; 

                                                 
79 The term ‘biofuels’ in this Section refers to the group of biofuels, bioliquids and biomass fuels, as indicated by 
Delegated Regulation and RED II. 
80 Article 1, Delegated Regulation 2019/807. 
81 European Union first written submission, para. 87 et seq. 
82 COM(2019) 142 final, page 13. 
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 PF = productivity factor. PF is 1,7 for maize, 2,5 for palm oil, 3,2 for sugar 

beet, 2,2 for sugar cane and 1 for all other crops. The productivity factor is 

based on the higher yield in terms of energy-content-of-traded-products. For 

instance, permanent crops (palm and sugar cane), as well as maize and sugar 

beet have significantly higher yield, in terms of energy-content-of-traded 

products.83 

 The result obtained by applying the formula is a percentage, which indicates the 129.

share of annual expansion of each feedstock into land with high-carbon stock. The 

obtained percentage must be compared with the identified threshold of significant 

expansion, which is 10%. If the obtained percentage is higher than 10%, then that 

feedstock is considered as high-ILUC risk feedstock.  

 In a nutshell, the formula calculates whether a feedstock is above or below 10%, 130.

which is the identified threshold of significant expansion. This formula takes into 

account the share of feedstock expansion into two different categories of high 

carbon stock areas as defined under RED II,84 and the productivity factor of 

different feedstock.85 

 To conclude, feedstock is identified as high ILUC-risk feedstock if it meets the 131.

following criteria: (a) the average expansion of the global production area of the 

feedstock since 2008 is higher than 1% annually and affects more than 100 000 

hectares; and (b) the share of such expansion into land with high-carbon stock is 

higher than 10%, according to the formula provided by Article 3 of the Delegated 

Regulation. 

 The calculation of variables in the formula 3.1.3.1.

 The variables in the formula are the following: 132.

 xf = share of expansion into land referred to in Article 29(4)(b) and (c) of RED 

II, indicating forests and lands with trees higher than 5 meters;  

 xp = share of expansion into land referred to in Article 29(4)(a) of RED II 

including peatland, indicating peatlands and wetlands; 

 PF = productivity factor of each crop. 

 The Status Report (Exhibit IDN-56) explains the calculation of these variables. 133.

                                                 
83 COM(2019) 142 final, page 13. 
84 Land referred to in Article 29(4)(a) of Directive (EU) 2018/2001 including peatlands and wetlands; and land 
referred to in Article 29(4)(b) and (c) of Directive (EU) 2018/2001, indicating forests and lands with trees 
higher than 5 meters. 
85 COM(2019) 142 final, page 13. 



EU - Biofuels (Indonesia)   Second Written Submission 
(DS593)   by the European Union 

38 

a. The variable ‘Xf’, share of expansion of oil palm into forest 

 The analysis of the GIS-based assessment showed both the highest speed of overall 134.

land expansion and the highest share of expansion into forestland (70%) for oil 

palm.86  

 The trends observed by the GIS-based assessment appear to be in line with the 135.

general trends observed in the scientific literature. However, in the case of palm oil, 

the scientific literature indicates a share of expansion into forest in the range of 40-

50%. One possible explanation for the difference is the time lag between the 

removal of the forest and the cultivation of palm trees. Under RED II, all areas that 

were forest in January 2008 count as deforested areas if they are used for the 

production of biofuel feedstock, independently of the date of the actual cultivation of 

the feedstock starts.  

 Based on the difference in the share of oil palm expansion into forest between the 136.

result of 70% in the GIS assessment and the result of 40/50% in the scientific 

literature, the more conservative estimate of 45% was considered to reflect the best 

available scientific evidence, and was therefore included in the Annex of the 

Delegated Regulation. 

b. The variable ‘Xp’, share of expansion of oil palm into peatland 

 Based on the GIS assessment, palm oil is the only crop where a large share of 137.

expansion takes place into peatland (18%).87 

 Scientific literature gives a similar weighted average estimate of 23% expansion of 138.

palm oil onto peat for the whole world between 2008 and 2011.88 In this case as 

well, placing the most weight on the results of scientific literature compared to the 

GIS assessment, the share of expansion of oil palm into peatland was considered to 

be 23%, and was therefore included in the Annex of the Delegated Regulation. 

 The application of the formula to palm oil-based biofuel 3.1.3.2.

 The Annex to the Delegated Regulation 2019/807 sets out the results when the 139.

formula in Article 3 of the Delegated Regulation 2019/807 is applied to a range of 

different food and feedcrops. It identifies that the share of expansion into high 

carbon stock land is higher than 10% for the cultivation of palm oil. In particular, 

                                                 
86 Exhibit IDN-56, page 10. 
87 Exhibit IDN-56, page 10. 
88 Exhibit IDN-153, Jukka Miettinen, Chenghua Shi, Soo Chin Liew, Land cover distribution in the peatlands of 
Peninsular Malaysia, Sumatra and Borneo in 2015 with changes since 1990, Global Ecology and Conservation, 
(6) 2016, 67-78; Exhibit IDN-152, Miettinen, J., Hooijer, A., Tollenaar, D., Page, S. E., & Malins, C., Historical 
Analysis and Projection of Palm oil Plantation Expansion on Peatland in Southeast Asia. Washington, D.C.: 
International Council on Clean Transportation, 2012. 
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the share of expansion into continuously forested areas89 and land spanning more 

than one hectare with trees higher than five metres90 is calculated as 45%.91 The 

share of expansion into wetlands92 for the cultivation of palm oil is calculated as 

23%.93  

a. The share of expansion of oil palm into forests following the application of the 

formula (Article 29(4)(b) and (c) of RED II) 

 In order to calculate the share of expansion of oil palm into high-carbon stock land, 140.

the European Union reviewed a range of studies. Having considered the best 

available scientific literature, the study by Vijay et al. (2016) was taken as 

representative of the available scientific literature, as is specified in the Status 

Report. The European Union reiterates therefore, that this was not the only study 

that was examined (contrary to the claims advanced by Indonesia)94. 

 In this context, it should be noted that the GIS-based assessment conducted for the 141.

period 2008-2016 yielded even higher estimates for the expansion of palm oil into 

forested land (70%) compared to the assessment provided by Vijay et al. 2016 

(45%). Once again this confirms that the approach taken by the European Union in 

the calculation of the share of expansion of oil palm into high-carbon stock land (far 

from being designed to exclude palm oil biofuels as a matter of principle) was 

conservative insofar as other studies identified a much higher figure Indonesia’s 

claim that this was an over-estimation95 is therefore, not sufficiently substantiated. 

 The European Union acknowledges that the rate of deforestation may have changed 142.

since the cited studies were published, but, in absence of literature with more 

recent data, the cited literature represented the best available scientific evidence at 

the time the Delegated Regulation and the accompanying Status Report were 

adopted. Pursuant to Article 7 of the Delegated Regulation, the European 

Commission will regularly review the data.  

b. The share of expansion of oil palm into peatland following the application of the 

formula (Article 29(4)(a) of RED II) 

 Concerning the data on expansion of oil palm into peatland (xp), Indonesia claims 143.

that the data does not take into account the differences between shallow and deep 

peat.  

                                                 
89 Criteria set out by Article 29(4)(b) of RED II. 
90 Criteria set out by Article 29(4)(c) of RED II. 
91 Annex, Delegated Regulation 2019/807. 
92 Criteria set out by Article 29(4)(a) of RED II. 
93 Annex, Delegated Regulation 2019/807. 
94 Indonesia first written submission, para. 305: “…the 45 % value for the expansion of oil palm into forest (xf) 
431 is taken exclusively from a study by Vijay et al.4” For the European Union’s response, see first written 
submission, para. 119. 
95 Indonesia’s first written submission, para. 305.  
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 The data for the average yearly emissions per hectare from drainage of various peat 144.

land-covers derive from Miettinen 2017.96 This paper applies that data to the same 

peat map that was used by the European Commission. Therefore, their average 

emissions data represent the average for all the depths of peat on the map. It is 

therefore appropriate to use these emissions factors for this map. In some areas, 

the map shows also shallow (<0.5m) peat, so the emission factors take this into 

account. It would be underestimating emissions to apply the same emission factors 

to a map that excludes shallow peat.  

 Both the study by Miettinen 2017 and the European Commission used the same 145.

peat map, which was published in a paper by Miettinen 2016.97 The average 

emissions data from the study by Miettinen 2017 represent the average for all the 

depths of peat on the map. In some areas, the map shows also shallow (<0.5m) 

peat, so the emission factors take this into account. It is therefore appropriate to 

use these emissions factors for this map. It would be underestimating emissions to 

apply the same emission factors to a map that excludes shallow peat.  

 

 

 

c. Oil palm displacement  

                                                 
96 Exhibit EU-170, Jukka Miettinen et al, From carbon sink to carbon source: extensive peat oxidation in insular 
Southeast Asia since 1990, Environ. Res. Lett., 12 024014, 2017. 
97 Exhibit IDN-153, Jukka Miettinen, Chenghua Shi, Soo Chin Liew, Land cover distribution in the peatlands of 
Peninsular Malaysia, Sumatra and Borneo in 2015 with changes since 1990, Global Ecology and Conservation, 
(6) 2016, 67-78. 
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 Indonesia claims that there are multiple causes of indirect effects of oil palm 146.

production and, accordingly, if the cultivation of oil palm for biofuel purposes 

displaces the crop used for food production somewhere else, this does not entail 

that the displaced crop will be grown elsewhere in Indonesia to meet food 

demand.98  

 The European Union has never contended that all ILUC effects would occur in the 147.

same geographical territory. It is inherent in the nature of ILUC (as explained 

above) that the effects may occur elsewhere. Nevertheless, as Indonesia 

acknowledges that crop displacement can occur outside the Indonesian territory, 

Indonesia’s argument demonstrates precisely that the challenged measures are not 

targeted against Indonesia specifically. As has been explained, their purpose is to 

address all consequences of stimulating demand for the production of a high ILUC 

risk feedstock in the European Union with a view to achieving global environmental 

protection, climate change mitigation and biodiversity conservation. 

 Moreover, contrary to Indonesia’s assertions99, the fact that only oil palm is 148.

identified as a high ILUC-risk feedstock does not prove that the formula fails to 

address the factors set out in recital (81) RED II.   

 The type of feedstock is plainly addressed by the formula as it is applied to each 149.

feedstock individually. 

 The level of additional demand for feedstock triggered by biofuels is reflected in the 150.

formula.  Once it is determined that the existing rate of expansion is over a given 

threshold, it can be concluded that any further demand for that feedstock for the 

purpose of biofuel production will exacerbate observed land use change effects and 

expansion. Therefore, the threshold is designed precisely to identify those fuels 

where this is problematic; 

 The extent to which land is protected worldwide is also reflected in the mechanism 151.

within the formula which identifies existing rates of expansion. Where there is 

higher levels of protection, the phenomenon of expansion in to areas of high carbon 

stock is less. Therefore, where there are already significant observable rates of 

expansion in to such zones on the basis of current demand, it can legitimately be 

inferred that the degree of global protection is insufficient to allow the Union to 

conclude that it can add to demand without causing additional adverse effects. 

                                                 
98  Indonesia’s response to Panel’s question No. 21, para 21. 
99 Indonesia’s response to Panel’s question No. 21, para 21. 
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 Certification of low ILUC-risk biofuels 3.1.3.3.

 Biofuels produced from high ILUC-risk feedstock can obtain certification as “low 152.

ILUC-risk biofuels” if they fulfil certain criteria. Once biofuels produced from high 

ILUC-risk feedstock obtain the low ILUC-risk biofuels certification, they will be 

exempted from the limit and gradual reduction set out for high ILUC-risk feedstock 

by Article 26(2) RED II.100 As was explained in the first written submission,101 the 

effect of low ILUC risk certification is that biofuel that is made from a high ILUC risk 

feedstock has the equivalent degree of eligibility to contribute to the targets as that 

accorded to other conventional biofuels. That degree of eligibility will depend on the 

regimes implemented by the individual Member States. 

a. Low ILUC-risk certification schemes  

 The Delegated Regulation lays down criteria to allow the identification and 153.

certification of certain fuels made from high ILUC risk feedstock as low ILUC-risk 

biofuels, bioliquids and biomass fuels. It refers to low ILUC-risk certification rules 

and provides that voluntary schemes may certify low ILUC-risk biofuels which 

comply with the sustainability criteria set out in Article 29 RED II. 

 Article 7 of the Delegated Regulation 2019/807 provides that the Commission shall, 154.

by 30 June 2021, review all relevant aspects of the report on feedstock expansion, 

as well as the evidence on the factors justifying the small holders provision in Article 

5(1),102 and, if appropriate, amend the Delegated Regulation. 

b. Criteria to obtain low ILUC-risk biofuels certification 

 Article 4 of the Delegated Regulation sets the cumulative criteria that biofuels 155.

produced from high ILUC-risk feedstock must satisfy in order to be certified as a low 

ILUC-risk biofuel: 

(a) The biofuels comply with the sustainability and greenhouse gas emissions 

saving criteria set out in Article 29(2) to Article 29(7) and Article 29(10) of 

RED II;103 

(b) The biofuels have been produced from additional feedstock obtained through 

additionality measures that meet the specific criteria set out in Article 5 of the 

Delegated Regulation;104 and 

                                                 
100 Article 26(2) RED II provides that high ILUC-risk feedstock shall be capped at the 2019 consumption levels 
in each Member State, and that from 31 December 2023 until 31 December 2030 at the latest, that limit shall 
gradually decrease to 0 %. 
101 European Union’s first written submission, para. 147. 
102 Article 5(1)(a)(iii) of the Delegated Regulation 2019/807 provides that biofuels may only be certified as low 
ILUC risk if the additionality measures to produce the additional feedstock are applied by small holders. 
103 Article 4(1)(a) of the Delegated Regulation. 
104 Article 4(1)(b) of the Delegated Regulation 
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(c) The evidence needed to identify the additional feedstock is duly collected and 

thoroughly documented.105 

 Concerning point (a), Article 4(1)(a) of the Delegated Regulation refers to Article 156.

29(2) to Article 29(7) and Article 29(10) of RED II, which in turn identifies the 

sustainability and GHG emissions saving criteria for biofuels. 

 Article 29(2) RED II establishes that operators or national authorities must 

have monitoring or management plans in place in order to address the 

impacts on soil quality and soil carbon; 

 Article 29(3) RED II establishes that biofuels shall not be made from raw 

material obtained from land with a high biodiversity value, as defined in the 

same paragraph; 

 Article 29(4) RED II establishes that biofuels shall not be made from raw 

material obtained from land with high-carbon stock, as defined in the same 

paragraph; 

 Article 29(5) RED II establishes that biofuels shall not be made from raw 

material obtained from land that was peatland in January 2008, unless 

evidence is provided that the cultivation and harvesting of that raw material 

does not involve drainage of previously undrained soil; 

 Article 29(6) RED II establishes that biofuels shall meet specific criteria to 

minimise the risk of using forest biomass derived from unsustainable 

production, as identified in the same paragraph; 

 Article 29(7) RED II establishes that biofuels shall meet specific land-use, 

land-use change and forestry (LULUCF) criteria, as identified in the same 

paragraph; 

 Article 29(10) RED II sets minimum thresholds of GHG emission savings from 

the use of biofuels based on the year the installation in which they were 

produced started operating, with increasing shares of GHG emission savings 

required for biofuels produced in more recent installations. 

 Concerning point (b), Article 4(1)(b) of the Delegated Regulation refers to Article 157.

5 of the Delegated Regulation, which in turn establishes the criteria that 

additionality measures must satisfy. Additionality measures are defined by Article 

2(5) of the Delegated Regulation as any sustainable improvement of agricultural 

practices leading to an increase in yields of food and feed crops on land that is 

already used for the cultivation of food and feed crops; and any action that enables 

the cultivation of food and feed crops on unused land for the production of biofuels.  

                                                 
105 Article 4(1)(c) of the Delegated Regulation. 
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 Article 5 of the Delegated Regulation sets out two criteria that additionality 158.

measures must satisfy: Article 5(1)(a) and Article 5(1)(b).  

 Article 5(1)(a) defines three alternative ‘pathways’: 159.

 Article 5(1)(a)(i): the financial attractiveness of the additionality measures is 

directly linked to the eligibility of the biofuels produced from the additional 

feedstock to be counted towards the renewable energy targets and allow the 

economic operators to earn the financial premium106 arising from the low 

ILUC-risk certification; or  

 Article 5(1)(a)(ii): the additionality measures allow for cultivation of food and 

feed crops on abandoned land or severely degraded land; or  

 Article 5(1)(a)(iii): the additionality measures are applied by small holders. 

 In addition to satisfying one of the three pathways set out by Article 5(1)(a) of the 160.

Delegated Regulation, the additionality measures must satisfy a second criterion set 

out by Article 5(1)(b), according to which the additionality measures are taken no 

longer than 10 years before the low ILUC-risk certification of the biofuels. 

 Concerning point (c), Article 4(1)(c) of the Delegated Regulation provides that 161.

the evidence needed to identify the additional feedstock shall be duly collected and 

thoroughly documented by the economic operators. With this aim, Article 6 of the 

Delegated Regulation provides that the economic operators must arrange 

independent auditing of the information submitted in the application for the low 

ILUC-risk certification. 

c. The Guidelines on the certification of low ILUC-risk biofuels 

 In para. 185 of its first written submission, Indonesia claims that the European 162.

Union had not yet made available, at the time the first submission was filed (18 

January 2021), the specific procedures according to which it will recognise 

certification of low ILUC-risk oil palm-based biofuel. The European Union accepted 

that it is accurate that it had not adopted guidelines on the certification of low ILUC-

risk biofuels but indicated that the legal deadline for the adoption of those 

guidelines is 30 June 2021. 

 Although the European Commission endeavoured to publish the implementing act 163.

by 30 June 2021, unfortunately it has not been in a position to do so. On 29 June 

2021, the European Commission has launched a four-week public consultation on 

draft implementing rules in order to address any possible concerns. All stakeholders 

                                                 
106 The financial premium falls under the Member States’ ‘support scheme’ promoting the use of energy from 
renewable sources. Delegated Regulation, Recital No. 14; RED II, Article 2(5).  
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may contribute to that process.107 It goes without saying that Indonesia and 

Indonesia’s stakeholders are welcome to provide any feedback they believe is 

appropriate in this public consultation process.  

 The implementing act on the certification guidelines will provide further information 164.

on the methodology for the auditing of the application of the criteria set in the 

Delegated Regulation. However, the adoption of the implementing act is not 

indispensable to carry out low-ILUC risk certification. Article 30(8) of the RED II 

provides that the certification guidelines seek to ensure certification “in an efficient 

and harmonised manner and in particular to prevent fraud”. In the absence of those 

certification guidelines it is for the Member States to verify, on the basis of national 

schemes or voluntary schemes, that the biofuels they count towards their 

renewable energy targets meet the low-ILUC risk criteria set out in the RED II and 

in the Delegated Regulation. The criteria set out in the Delegate Regulation for that 

purpose are already sufficiently detailed. While guidelines at EU level are certainly 

desirable in order to ensure a harmonised application of those criteria at national 

level, they are not a condition sine qua non for the certification of low ILUC-risk 

biofuels.  

 Correlation between the production of crop-based biofuels and LUC  3.1.3.4.

 In paragraph 251 of its first written submission, Indonesia relies on a study 165.

undertaken by Copenhagen Economics (the ‘Copenhagen Economics Study’), 

commissioned by the Malaysian Palm Oil Council and claims that this “assessed the 

ILUC and high-risk ILUC framework under RED II”. On that basis Indonesia further 

claims that “it is practically impossible to establish a clear, quantifiable causality 

between the production of biofuel-crops and the ultimate land use change 

somewhere else in the world”.108  

 The European Union notes first that it has addressed the issues with Indonesia’s 166.

approach to causation above.  

 As to the Copenhagen Economics Study more specifically, the European Union 167.

observes that the Malaysian Palm Oil Council “is an organisation with the mission to 

promote the market expansion of Malaysian palm oil and its products by enhancing 

the image of palm oil and creating better acceptance of palm oil”.109 It follows that 

                                                 
107 http://ec.europa.eu/info/law/better-regulation/initiatives/isc-2021-03964_en  
108 Indonesia’s first written submission, para. 251, quoting Study by H.S. Naess-Schmidt et al., Biofuels and 
indirect land use change: fundamental uncertainties make ILUC factors no good basis for regulation 
(Copenhagen Economics, 2019), pp. 4-6 (Exhibit IDN-131). 
109 Study by H.S. Naess-Schmidt et al., Biofuels and indirect land use change: fundamental uncertainties make 
ILUC factors no good basis for regulation (Copenhagen Economics, 2019), p. 0 (Exhibit IDN-131). 

http://ec.europa.eu/info/law/better-regulation/initiatives/isc-2021-03964_en
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the impartiality of the Copenhagen Economics Study is questionable. At the least, it 

was authored by an organisation with the stated purpose of supporting and 

promoting the market expansion of palm oil and its products. 

 In any event, the Copenhagen Economics Study was issued on 8 February 2019, 168.

when the Delegated Regulation had not yet been published: in fact, the Copenhagen 

Economics Study acknowledges that the Delegated Regulation was yet to be 

issued.110 Clearly, the Copenhagen Economics Study could not consider the criteria 

set out by the Delegated Regulation on the identification of high ILUC-risk 

feedstock.  

 The Delegated Regulation was finally published roughly one month and a half later, 169.

on 23 March 2019,111 setting the criteria for the identification of high-ILUC risk 

feedstock in Article 3 according to the formula. The European Union maintains that 

the Delegated Regulation appropriately addresses all land use impacts associated 

with the production of biofuel from food and feedstock associated with a high risk of 

expansion in to areas of high carbon stock. 

 Any distinction between DLUC and ILUC is not relevant in the context of the 3.1.3.5.

formula  

 The formula captures the overall impact on the land expansion of stimulating 170.

demand for the crop in question for EU biofuel production. The formula does not 

capture ILUC-risk associated with displaced traditional production of crops for food 

and feed purposes, nor does it capture the LUC risk of the particular crop in 

question other than for EU biofuel production. Instead, the formula determines the 

degree of ILUC-risk by assessing, based on observed data, how an increase in 

demand for the type of feedstock in question is met in practice. The distinction 

between DLUC and ILUC is not determinative in this context, as the observed 

expansion is due to the increased demand from different sources including, but not 

limited to, displacement effects triggered by biofuel demand (ILUC) and expansion 

effects triggered by increasing food and feed demand. The approach assumes that 

the impact of an increase in feedstock demand for the production of biofuels is the 

same as the impact of an increase of feedstock demand for other purposes.  

a. Scientific basis for the criteria identified in the High ILUC-risk formula 

                                                 
110 Study by H.S. Naess-Schmidt et al., Biofuels and indirect land use change: fundamental uncertainties make 
ILUC factors no good basis for regulation (Copenhagen Economics, 2019), p. 8 (Exhibit IDN-131). “A Delegated 
Act is being prepared that would set out the Commission’s methodology for this classification.” 
111 Delegated Regulation, page 1.  
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 The data required to determine the criteria for High ILUC-risk feedstock are specific 171.

and were not retrieved from individual studies.112 Instead, the figures on the 

average net loss of carbon stock from land-use change, average crop energy yield, 

and emissions savings resulting from replacing fossil fuel with biofuels were 

determined by the Joint Research Centre (JRC) based on statistical data and a range 

of internationally recognised sources.113 

 The average net loss of carbon stock from land-use change was derived from 172.

estimations of loss of carbon stock due to changing land use from land with high C 

stock ("forest"), in the typical regions of expansion of wheat, soy, maize, rape seed, 

sugar cane, palm oil, sunflower and sugar beet applying IPCC factors for soil organic 

carbon stock, land-use, management and intensiveness.  

 Emissions savings resulting from replacing fossil fuels with biofuels were derived 173.

from an assumption that biofuels achieve direct emissions savings of 55% 

compared to fossil fuels. For fossil fuels a GHG emission intensity of 94 gCO2eq/MJ 

was assumed in line with the fossil fuel comparator set out in RED II. 55% savings 

is in line with the typical GHG emissions savings estimated for different biofuel 

production pathways. However, it takes into account that biofuels will on average 

exceed the minimum requirements of 50% emissions savings that applies for most 

biofuel plants, and that installations starting operation after October 2015 are 

required to achieve higher emission savings.  

Average crop energy yield 

 The Status Report (Exhibit IDN-56) at page 7 explains that:  174.

Typically agriculture demand increases can be met through 

yield increases […].  

  175.

 The Study Report (Exhibit IDN-87) at page 21 (cited in the EU’s first written 176.

submission at paragraph 242) states as follows:  

The incremental use of land for agricultural production […] 

[can have] consequences for food security and demand-

                                                 
112 European Union’s responses to Panel’s question No. 43, paras. 200-202. 
113 As cited in the European Union’s first written submission, the following studies address emissions savings: 
Exhibit EU-171, DG ENVIRONMENT: Land-use Modelling – Implementation. Preserving and enhancing the 
environmental benefits of “land-use services", Final report, 1 April 2010. Exhibit EU-172, Alkemade, R., Van 
Oorschot M., Miles L., Nellemann C. , Bakkenes M. and Ten BrinkB.: GLOBIO3: A Framework to Investigate 
Options for Reducing Global Terrestrial Biodiversity Loss. Ecosystems (2009) 12: 374–390. Exhibit EU-173, 
Van Oorschot M.,Ros J. and Notenboom J.:Evaluation of the indirect effects of biofuel production on 
biodiversity: assessment across spatial and temporal scales. PBL (Netherlands Environmental Assessment 
Agency), Final report 27 May 2010. Exhibit EU-174, Campbell A., Doswald N.: The impacts of biofuel 
production on biodiversity: A review of the current literature. United Nations Environment Programme – World 
Conservation Monitoring Center. Final report, December 2009. 
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induced yield increases – where the additional demand for 

the feedstock triggers additional yield increases. 

 
Average net loss of carbon stock from land-use change 

 The Study Report includes the results of the GIS assessment, according to which 177.

the average net loss of carbon stock when biofuel feedstock replaces land with high 

carbon stock can be estimated in about 107 tonnes of carbon (C) per hectare. 

Spread over 20 years, that amount is equivalent to a yearly emission of 19.6 tons of 

CO2 per hectare.114 

b. Quantification of ILUC GHG emissions 

 In paragraph 96 of its Responses to the Panel’s questions, Indonesia recognises that 178.

the European Union does not assert that ILUC modelling is the basis for the high 

ILUC risk cap and phase-out. Nevertheless, many of Indonesia’s arguments appear 

to be premised on a misconception as to how the methodology applied in the 

Delegated Regulation works. In fact, the formula is designed so as to identify 

feedstock with high ILUC risk for which a significant expansion of the production 

area into land with high carbon stock is observed. The European Union draws a 

distinction between, on the one side, the correlation (between stimulating the 

demand of certain crop-based biofuels and the ILUC GHG emissions) and, on the 

other side, the quantification of ILUC GHG emissions. The evidential basis for the 

ILUC risk cap and phase out should also be distinguished from that relied upon for 

the 7% maximum share. As set out above, correlation is confirmed by several 

studies. Hence modelling is a sufficient basis to impose the 7 % maximum share. 

The Impact Assessment accompanying the Proposal for the ILUC Directive and the 

subsequent Study report115 used the IFPRI-MIRAGE-BioF model to determine 

indirect land-use change values for biofuels based on different feedstocks. The 

resulting indirect land-use change values are organized per specific crops.116 All 

conventional biofuels showed relatively high levels of emissions. 

 However, the quantification of ILUC GHG emissions on a crop-by-crop basis is not 179.

possible on a modelling approach. The studies assessed in connection with the ILUC 

Directive the parametric uncertainties in current ILUC emissions modelling 

capabilities. This is why ultimately a different approach was adopted in the 

Delegated Regulation for the purpose of the high ILUC risk formula.117 It is not, 

however, because an approach is different that it is “inconsistent”. Indonesia has 

                                                 
114 Exhibit IDN-56. 
115 European Union’s first written submission, para. 348. 
116 Exhibit IDN-135. 
117 Reference is made to the high ILUC-risk formula. 
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not demonstrated why observing crop expansion is “inconsistent” with modelling.118 

Nor has it shown that the parametric certainties associated with modelling precise 

levels of emissions are so extensive that it is impossible to conclude that all 

conventional biofuels are problematic.  

4. OVERARCHING LEGAL ISSUES 

4.1. The objectives of the “measures” 

 
 The identification of the objectives pursued by the measures is an essential 180.

analytical step for the assessment of a number of the claims advanced by 

Indonesia. This includes the claims under both Article 2.2 and 2.1 of the TBT 

Agreement119 as well as the European Union’s position in respect of the claims 

under the GATT 1994 that these measures are, in any event, justified under Article 

XX. For that reason, the European Union addresses the identification of the 

objectives pursued by the measures as a preliminary issue. 

 Indonesia’s claims are premised on a repeated assertion that the true, singular 181.

objective pursued by the measures is “trade protectionism under the disguise of 

environmental policy”.120 In so arguing, Indonesia (at least implicitly) acknowledges 

that the legal regime explicitly pursues the objective of protecting the environment. 

In other words, Indonesia is asking the Panel to look behind one of the stated 

legislative objectives121 to discern a more sinister intent and, moreover, to conclude 

that this is the sole regulatory objective.  

 Moreover, it appears that Indonesia is attempting to assimilate some of the alleged 182.

effects of the measures to the measures’ sole objective. On Indonesia’s case, since 

the 7% maximum share limits the eligibility of conventional biofuels to be counted 

towards the EU renewable energy targets, Indonesia claims that the 7% maximum 

share has the objective of restricting trade. Since currently only palm oil based 

biofuels are affected by the high ILUC-risk cap and phase out and the European 

Union does not produce palm oil, that measure’s objective is allegedly to 

discriminate against Indonesia’s palm oil and palm oil biofuels production.  

 However, this is an overly simplistic approach which, in any event, misrepresents 183.

the nature of the measures themselves. A measure’s objective(s) is not the same 

thing as its (alleged) effect(s). The measure’s effects must make a material 

                                                 
118 European Union’s first written submission, paras. 724-726. 
119 See also Canada’s Integrated Executive Summary, para. 3. 
120 See for Instance Indonesia’s first written submission, para. 6, para. 598, paras. 606 to 607, paras. 619 to 
620, para. 1316. 
121 See for example RED II, recitals (2), (3), (4), (5), (7), (80), (81), (82). 
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contribution to its objectives but even if those effects entail some differentiation, 

that differentiation is justified if it is rationally linked to the legitimate objectives.  

 In this section the European Union rebuts the various claims advanced by Indonesia 184.

in the course of the oral hearing and in its written response to the Panel’s questions. 

It refers more generally to its first written submission.  

 The appropriate scope of inquiry 4.1.1.1.

 Indonesia instructs the panel that it is not tasked to consider the broader aspects of 185.

the EU Biofuels Regime when determining the objectives of the measures. It claims 

that broader consideration of the objectives of RED II is excluded. 

 The European Union acknowledges that the Appellate Body has consistently held 186.

that a Panel is not bound by a Member’s characterisation of the policy objective that 

a given technical regulation pursues. However, where the underlying policy 

objective is contested, the Panel must consider all the evidence presented. In this 

case, the European Union submits that this legal standard implies that the Panel 

must consider inter alia the entirety of the relevant legislative framework, namely 

the EU Biofuels Regime as well as the history and development of the European 

Union’s environmental and energy policies, of which the EU Biofuels Regime is a 

component. This is the immediate legal and factual context of the “measures” that 

Indonesia challenges and in which those measures operate. 

 The parties appear to be aligned on the language of the applicable legal standard. 187.

Thus the European Union can agree with Indonesia’s proposition that (in a situation 

where the objectives pursued are contested), “the Panel must take into account the 

text of the legal instruments in which those measures are found, their legislative 

history and other evidence regarding the structure and operation of the 

measures”.122 Indeed, this is in line with the language of the Appellate Body in US – 

Tuna II (Mexico) which gave the following guidance:  

Accordingly, in adjudicating a claim under Article 2.2 of the TBT 

Agreement, a panel must assess what a Member seeks to achieve by 

means of a technical regulation. In doing so, it may take into account the 

texts of statutes, legislative history, and other evidence regarding the 

structure and operation of the measure. A panel is not bound by a 

Member's characterization of the objectives it pursues through the 

measure, but must independently and objectively assess them. 

Subsequently, the analysis must turn to the question of whether a 

particular objective is legitimate, pursuant to the parameters set out 

above..123 

                                                 
122 Indonesia’s response to Panel’s question No. 82, para. 195. 
123 Appellate Body, US Tuna II (Mexico), para. 314. 
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 The difference between Indonesia and the European Union relates, therefore, more 188.

specifically to the scope of the exercise that the Panel must undertake to satisfy 

that legal standard. While the Appellate Body purportedly used a very 

encompassing language and did not set any limitation as regards what constitutes 

“other evidence regarding the structure and operation of the measure”, Indonesia 

submits that the Panel should take a very narrow focus: only look at the wording of 

the provisions that Indonesia takes issue with and to other facts but only insofar as 

they advance Indonesia’s position. 

 Instead, the EU submits that when considering the “text of the legal instruments in 189.

which those measures are found”, the Panel must examine the text of the legal 

instrument holistically, and not only consider the wording of the provisions (or parts 

thereof) which Indonesia describes as “measures”. In these proceedings, given that 

the “measures” relate to the calculation of eligibility to meet a target, the Panel is 

required to examine: 

a. The provisions which define the targets in question (Article 7 and Article 25 

RED II); 

b. The remainder of the provision which defines the methodology for calculating 

the contribution of biofuels (the entirety of Article 26 RED II);  

c. The provisions which set out the sustainability and greenhouse gas emissions 

criteria which are integrated by reference into the low ILUC risk certification 

mechanism that Indonesia challenges (Article 29 RED II); and  

d. The other domestic and international legal instruments referenced in RED II 

which are relevant to those targets (for example the Paris Agreement and the 

Delegated Regulation). 

 Equally, the Panel should have regard to the provisions in RED II which define the 190.

objectives of that legislative framework (Article 1) and the recitals which set out the 

reasons why the EU legislator considered it necessary to adopt the provisions 

contained therein.  

 For instance, the European Union recalls that RED II explicitly identifies, in recital 191.

(2) the objective of “promoting renewable forms of energy”. The reasons for this 

are also explained in that recital. First, it is a means to reduce GHG emissions and 

second, it is a means to contribute to the Union’s broader environmental policy: 

 Recital (2) RED II provides:  192.

The increased use of energy from renewable sources or ‘renewable energy’ 

constitutes an important part of the package of measures needed to 

reduce greenhouse gas emissions and comply with the Union's 
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commitment under the 2015 Paris Agreement on Climate Change following 

the 21st Conference of the Parties to the United Nations Framework 

Convention on Climate Change (the ‘Paris Agreement’), and with the Union 

2030 energy and climate framework, including the Union's binding target 

to cut emissions by at least 40 % below 1990 levels by 2030”.  

 Similarly, the link between the use of renewable energy in the transport sector and 193.

a reduction in greenhouse gas emissions is identified in recital (4) RED II: 

In particular, … the promotion of the use of renewable energy in the 

electricity sector, the heating and cooling sector and the transport sector 

are effective tools, together with energy efficiency measures, for reducing 

greenhouse gas emissions in the Union… 

 

 Recital (2) RED II links the targets to energy and environmental policy: 194.

The Union's binding renewable energy target for 2030 and Member States' 

contributions to that target, including their baseline shares in relation to 

their national overall targets for 2020, are among the elements which 

have an overarching importance for the Union's energy and environmental 

policy.” Recital (45) RED II provides: “coherence between the objectives of 

this Directive and the Union's other environmental law should be ensured. 

 Indonesia rejects this approach on the grounds that it has chosen what it wishes to 195.

challenge and only what it describes as measures can be scrutinised. It links this to 

the scope of the Panel’s jurisdiction. 

 However, that reasoning if accepted, would essentially allow a claimant to prevent a 196.

panel from making an objective assessment of the dispute, because the panel would 

be required to extrapolate a specific measure from the context to which it belongs 

and look at it in clinical isolation. Indonesia’s approach is unreasonable and highly 

artificial. Any legal provision must be understood in the light of the objective and 

purpose of the legal instrument of which it is part. This is true at any level of legal 

construction. By way of example, the objective of a clause in a rental contract that 

sets the obligation for the tenant to pay a monthly rent cannot be understood if one 

does not consider the whole contract and notably the clause that set the obligation 

for the landlord to allow the tenant to enjoy the rented good.  This approach applies 

equally to Union law and to International law and is fully coherent with the 

principles of interpretation enshrined in International law according to which a 

treaty shall be interpreted in good faith in accordance with the ordinary meaning to 

be given to the terms of the treaty in their context and in the light of its object and 

purpose (Article 31 of the Vienna Convention on the Law of Treaties).  

 Moreover, were the Panel to accept Indonesia’s assertion that the Panel may not 197.

have regard to other relevant provisions and the recitals of RED II, Indonesia has 

not explained why this falls outside the definition of “other evidence” of the 
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legislator’s objective within the meaning of the US Tuna II Appellate Body case law. 

In short, all the provisions comprising the EU Biofuels regime are relevant and 

should inform the determination the Panel must make.  

 Indeed, the difficulties with Indonesia’ arguments in this respect are even more 198.

apparent when one examines the evidence Indonesia does wish the Panel to 

consider to substantiate their claim that the underlying policy objective is trade 

protectionism.  

 On Indonesia’s case, the Panel should ignore large parts of the legislative text in 199.

RED II, but should consider statements made by Members of the European 

Parliament during the inter-institutional legislative process as evidencing the true 

objectives pursued. Such an approach lacks all coherence and is revealing as to the 

manner in which Indonesia seeks to funnel the Panel’s assessment.  

 The European Union further recalls that history of the legislative measures is set out 200.

in detail in section 3 of the European Union’s first written submission. The EU relies 

on this as evidence that it has consistently sought to pursue environmental 

objectives, including through policies that seek to lower overall GHG emissions in 

the context of its energy policy. Given Indonesia’s assertion that the ILUC risk 

formula was deliberately designed to target palm oil, this historical legislative 

context is also relevant to show that (i) concerns over ILUC risk are not ‘new’ and 

(ii) the EU has consistently revised the mix of renewable fuels it promotes with a 

view to encouraging a shift towards those that (in light of the available evidence 

and existing knowledge) are considered best able to contribute to decarbonising the 

economy and meeting its broader environmental policy concerns. Moreover, the 

position of the European Parliament as reflected in its Resolution must be 

considered in that broader context.  

 The European Union also invites the Panel to have due regard to the prevailing 201.

global approach to climate change mitigation and interrelated environmental 

concerns. The state of climate crisis has been widely acknowledged. The European 

Union continues to update and increase its ambition across a range of policies with 

a view to ensuring it meets its emissions targets under the Paris Agreement. It 

should be noted in this context that in the short period since the initiation of these 

proceedings, in line with the Green Deal, the political agreement was reached on a 

Climate Law in April 2021124 and the European Union is revising a large number of 

instruments as part of its Fit for 55 Package.  

                                                 
124 Exhibit EU-175, Inter Institutional File: 2020/0036(COD) – Climate Law. 
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 The EU Biofuels regime pursue multiple objectives 4.1.1.2.

 Indonesia invites the Panel to examine the objectives of the two “measures” it has 202.

identified in isolation from one another. Consistent with this approach, Indonesia 

presents a very narrow definition of what it claims the objective of each respective 

measure to be.  

 For the reasons set out above, the European Union maintains that when identifying 203.

the objectives pursued by the measures, the Panel should have regard to the 

broader legislative context, namely the EU biofuels regime. It considers that given 

the interrelationship between the two measures identified by Indonesia, it is highly 

artificial to seek to separate them from each other or from that legislative context to 

discern their objectives. 

 Without prejudice to its position that a broad assessment is required, the European 204.

Union addresses arguments relating to the objectives pursued by the individual 

measures below. 

 The 7 % maximum share 4.1.1.3.

 The 7 % maximum share is designed to encourage Member States to meet the 205.

renewable energy targets by means of sources of renewable energy other than 

conventional biofuels. It is to be read in light of the terms of Article 26 RED II which 

allow Member states to reduce their overall target if they rely on less than 7 % of 

conventional biofuels in their energy mix. 

 It pursues the objective of encouraging a switch to the use of those renewables best 206.

able to contribute to the overall environmental goals of lowering emissions and 

decarbonising the road and rail transport sector in the European Union. 

Conventional biofuels are associated with higher emissions than other sources of 

renewable energy such as advanced biofuels. Given that they are produced from 

agricultural commodities, they are also associated with a range of environmental 

impacts related to land conversion, including the loss of biodiversity. Meeting 

climate change mitigation objectives and preserving biodiversity is also a moral 

concern in the EU and in many international instances as these phenomena affect 

humankind as a whole. This limit on further dependency on a class of fuels known 

to have more limited emissions savings as compared to fossil fuels responds to all of 

those concerns. 
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 The high ILUC risk cap and phase out 4.1.1.4.

 As regards the high ILUC risk cap and phase out, Indonesia reduces the EU’s stated 207.

objective to “[p]rotection against a risk (of ILUC GHG emissions)”.125 Indonesia then 

claims that “the regulatory distinction that is drawn by the high ILUC-risk cap and 

phase-out is not legitimate because it is aimed at excluding oil palm crop-based 

biofuel from the EU biofuel market to shield from competition other like oil crop-

based biofuel produced in the European Union, in particular rapeseed oil-based 

biofuel and soybean oil-based biofuel.”126 

 Indonesia is asking the Panel to examine the objectives through an excessively 208.

narrow prism. The European Union maintains that this measure pursues multiple 

policy objectives simultaneously and that these go beyond those which Indonesia 

has framed.  

 The ILUC risk cap and phase out is designed first to ensure that eligibility to 209.

contribute to renewable energy targets should apply only to those fuels that have a 

net emissions profile which is lower than that of a fossil fuel comparator.  

 This is because the environmental and climate change objectives explicitly pursued 210.

by RED II and the rationale of the sectoral target itself (Article 25 RED II) is linked 

to the ambition of decarbonising the sector. Necessarily this implies increasing the 

use of fuels which have a lower emissions profile than those which currently 

dominate the market. Currently, fossil fuels have the largest share of the road and 

rail energy market in the European Union.  

 As has been explained above, there is a body of evidence including scientific studies 211.

and modelling which shows that not all conventional biofuels have the same 

emissions profile. Determining the emissions profile of any conventional biofuel 

requires an assessment of the ILUC risks as well as the DLUC emissions of a given 

fuel. Contrary to the position Indonesia advances, there is therefore nothing 

inherently wrong in a regulatory approach that seeks to determine the emissions 

profiles of biofuel by accounting for all land use change impacts. The fact that some 

WTO members may follow a different approach does not undermine the legitimacy 

of the EU regulatory approach.  

 This measure must be seen in the light of the other consistent calculation rules 212.

which promote those fuels known to have the lowest emissions (advanced biofuels) 

through a minimum share obligation. 

                                                 
125 Indonesia’s first written submission, para. 600. 
126 Indonesia’s first written submission, para. 547. 
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 The ILUC risk cap and phase out is also designed to pursue the objective of 213.

preserving biodiversity and environmental protection. Emissions are associated with 

environmental degradation. The effect on biodiversity and the environment is 

greater if LUC occurs on land with a higher carbon stock or on land known to be 

particularly valuable from a biodiversity viewpoint. The high ILUC-risk criteria look 

precisely at the rate of each crop expansion on that type of land, and therefore 

contribute to the objective of minimising the impact of the EU renewable energy 

policy on biodiversity. 

 Finally, as already stated on multiple occasions, there should be no dispute that 214.

climate change and biodiversity destruction are interlinked phenomena and that 

addressing them is a moral issue which not only worries the EU public and decision 

makers but the wider international community. There is therefore nothing surprising 

or peculiar in a regulatory approach that seeks to contribute to the reduction of 

GHG emissions, the protection of the environment and addresses the EU moral 

concerns associated with those matters all at the same time. 

4.2. Determining the legitimacy of the objectives pursued 

 
 In order to succeed in its claim that the objectives of the measures are not 215.

legitimate, Indonesia must demonstrate that the true, single objective pursued by 

the measures is trade protectionism. Indeed, Indonesia explicitly acknowledges that 

environmental protection is in itself a legitimate objective, but claims: 

environmental protection in general and the reduction of GHG emissions in 

particular are not the reasons why only oil palm crop-based biofuel is 

affected by the high ILUC-risk cap and phase-out and why the 7 % 

limitation applies only to biofuel made from food and feed crops..127 

 In the context of the claims under the TBT Agreement, according to the Appellate 216.

Body in US Tuna II128, “the word "objective" describes a "thing aimed at or sought; 

a target, a goal, an aim". The word "legitimate", in turn, is defined as "lawful; 

justifiable; proper". Taken together, this suggests that a "legitimate objective" is an 

aim or target that is lawful, justifiable, or proper.” When assessing whether a 

specific objective is ‘legitimate’, regard may be had not only to the non-exhaustive 

list of legitimate regulatory objectives in the TBT Agreement, but also to “objectives 

recognized in the provisions of other covered agreements may provide guidance for, 

or may inform, the analysis of what might be considered to be a legitimate objective 

under Article 2.2 of the TBT Agreement.” 

                                                 
127 Indonesia’s first written submission, para. 547. 
128 Appellate Body, US Tuna II, para. 313 
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 The European Union maintains that Indonesia has not shown that these measures 217.

pursue trade protectionist goals as opposed to environmental objectives. The 

European Union would further note that Indonesia does not appear to contest the 

proposition that a single measure may pursue multiple objectives all of which may 

be considered legitimate.  

5. CLAIMS UNDER THE TBT AGREEMENT  

 In these proceedings, Indonesia claims that the two measures it has identified 218.

should be legally characterised as “technical regulations” within the meaning of 

Annex 1.1 of the TBT Agreement. It further argues that the low ILUC risk 

certification scheme is a “conformity assessment procedure”. The European Union 

disagrees with this legal characterisation. It maintains that Indonesia has not 

demonstrated that the “measures” are technical regulations and are thus subject to 

the TBT Agreement.  

 In this context, the European Union notes that Indonesia, in its various submissions, 219.

seeks to displace the burden of proof as regards its claims. The Appellate Body has 

recognised that the concept of a burden of proof is implicit in the WTO dispute 

settlement system. The mere assertion of a claim does not amount to proof. 

Moreover, the Appellate Body has endorsed the rule that the party who asserts a 

fact, whether the complainant or the respondent, is responsible for providing proof 

thereof. The burden of proof rests upon the party, whether complaining or 

defending, who asserts the affirmative of a particular claim or defence129. These 

principles are well established and beyond dispute. The EU recalls, as it did in its 

first written submission and in its oral submissions, that Indonesia must, as a 

minimum establish a prima facie case in support of its positive claims. In particular, 

in the context of the present proceedings, it is for Indonesia to prove, inter alia130,: 

 that the measures fall within the scope of the TBT Agreement; 

 that the alternatives presented under Article 2.2 TBT are equivalent; and 

 that palm oil based biofuel is ‘like’ other crop based biofuels. 

 The TBT Agreement shares many of its fundamental principles with other WTO 220.

agreements including the core principle of non-discrimination which is also reflected 

in the GATT 1994. However, the TBT Agreement also includes features specific to 

the preparation and application of regulatory measures that affect trade in goods. It 

                                                 
129 Appellate Body Report, US — Wool Shirts and Blouses DSR 1997:I.  
130 This list is not exhaustive but highlights those areas where the lines appear to be blurred.  
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reflects the right of all Members to exercise their regulatory autonomy. This has the 

following two consequences in terms of the approach the Panel must take when 

determining Indonesia’s claims. 

  First, the Panel must determine, as a threshold issue, whether or not the two 221.

measures Indonesia has described fall within the substantive scope of the TBT 

Agreement. 

  Second, as the TBT Agreement is a more specific agreement, should the Panel 222.

determine that the measures fall within its scope, it should assess the claims under 

the TBT Agreement before considering the other claims brought against the same 

measures under the GATT 1994.  

 The European Union observes that Indonesia does not appear to contest that this is 223.

the appropriate order of analysis as between the claims under the TBT Agreement 

and those under the GATT 1994 as it has structured its first written submission in 

line with that approach. 

 If the Panel concludes that the measures at issue do constitute “technical 224.

regulations” (quod non), the Union submits that the following additional 

considerations should condition the Panel’s assessment of the substantive claims. 

5.1.1. The appropriate order of analysis of the substantive claims 

 
 Indonesia has brought claims inter alia under Article 2.1, Article 2.2 and Article 2.4 225.

of the TBT Agreement.  

 The European Union submits that the Panel should address the claims under Article 226.

2.2 of the TBT Agreement before considering whether Indonesia has demonstrated 

that the high ILUC risk cap and phase out is discriminatory within the meaning of 

Article 2.1 of the TBT Agreement.  

 In the first place, whilst the legal standard and thus analytical exercise under these 227.

two provisions is distinct, the facts and matters that the Panel must consider 

overlap considerably. 

 Article 2.2 of the Agreement requires an assessment of whether a measure is more 228.

trade restrictive than necessary to meet the objectives pursued. Article 2.1 of the 

TBT Agreement essentially requires a Panel to determine whether there is a link 

between the objective and the measure, or whether, in reality it is to be explained 

by other factors and hence may be considered arbitrary.  
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 Both Article 2.2 and Article 2.1 therefore require the identification of the objectives 229.

pursued and consideration of their legitimacy. This will involve consideration of 

essentially the same facts and matters, evidence and arguments. 

 In the second place, this order of analysis is consistent with the exercise that a 230.

Panel must undertake when considering the claims under the GATT 1994.  

 Under the GATT 1994, justifications for a given measure fall to be examined under 231.

Article XX. In accordance with that provision, a Panel must first identify whether the 

requirements of one of the subparagraphs are met, and only then consider whether 

the measure is arbitrary under the chapeau. By considering the regulatory purpose 

and degree of trade restrictiveness of a measure under Article 2.2 of the TBT 

Agreement, this reflects the same logic. The examination of a rational link between 

these objectives and any distinctions identified then corresponds broadly to the 

analysis of arbitrary treatment under the chapeau. 

 The reason why such an analytical approach should be applied in this case is 232.

evident from the manner in which Indonesia has itself formulated its claims. In 

particular, when explaining its discrimination claim under Article 2.1 of the TBT 

Agreement, it invites the Panel to proceed on the (erroneous) premise that the 

measure “eliminates” the use of palm oil. This in itself denotes that it invites the 

Panel to proceed on the basis that there has already been an evaluation of the 

degree of trade restrictiveness that the measure in fact entails. As that analysis is 

applied under Article 2.2 of the TBT Agreement, the European Union submits that 

the Panel should start with that provision. 

5.1.2. Specificities of the TBT Agreement 

 The Panel should also conduct its analysis in the light of the following general 233.

principles. 

 First, Members may legitimately regulate for a wide range of reasons. The TBT 234.

Agreement contains a non-exhaustive list of such legitimate objectives, including 

the protection of human health or safety, animal or plant life or health, or the 

environment. Some regulations inevitably affect international trade. The essence of 

the TBT Agreement is not to encroach on Members’ regulatory autonomy nor to 

prohibit any form of regulation which has any impact on international trade. The 

substantive disciplines of the TBT Agreement are intended to avoid that regulations 

are set arbitrarily and to ensure that they are not used to protect domestic 
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producers from foreign competition131. It is for these reasons that a) under Article 

2.2 of the TBT Agreement consideration of the degree of trade restrictiveness is 

central to the analysis of the compatibility of a measure with WTO law and b) under 

Article 2.1 of the TBT Agreement, even if a Panel finds that a measure has a 

detrimental impact on foreign products, this is not in itself sufficient to establish 

that there is “less favourable treatment”. 

 Second, the TBT Agreement gives Members the sole prerogative to determine the 235.

level of protection they deem appropriate for their citizens under a legitimate 

objective. The Panel is not required to assess whether that level of protection is 

appropriate, only whether the regulations at issue strike the correct balance 

between any trade restrictiveness and the risk that the measure seeks to mitigate. 

 Third, the TBT Agreement does not impose a requirement that a Member 236.

demonstrate that it has complete scientific or other information underpinning its 

measures. It can be deduced precisely from the fact that TBT Agreement recognises 

in the preamble that countries should not be prevented from taking measures 

(including those that are necessary for the protection of human, animal or plant life 

or health, or for the protection of the environment) at the level considered 

appropriate that there is a margin to implement measures in the absence of such 

complete information. This is further sustained by the references in the substantive 

provisions to the need to review available evidence. It is also confirmed by the fact 

that the list of legitimate objectives under the TBT Agreement is not exhaustive and 

therefore, value based objectives (such as public morals) which do not need to be 

based on any scientific assessment may also be pursued.  

 Fourth, precisely because by definition almost any technical regulation will involve a 237.

degree of trade restrictiveness (because it imposes a condition with which a product 

must comply) a finding that there has been a violation of Article 2.2 of the TBT 

Agreement pre-supposes that the degree of trade restrictiveness has been 

evaluated. Without that prior evaluation it is also not possible to assess whether 

less trade restrictive measures are available to fulfil the objective. 

5.2. Threshold Issue: The legal standard  

 
 The parties agree, to a large extent, on the applicable legal standard for 238.

determining whether or not a measure comprises a “technical regulation”. In this 

section, the EU addresses those points on which the parties differ. 

                                                 
131 Appellate Body Report, US – Clove Cigarettes, paras. 94-96 
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 The parties diverge first on the appropriate scope of the Panel’s inquiry. In its first 239.

written submission, the EU argued that in order to determine the legal 

characterisation of the “measures”, the Panel must have regard to the broader 

legislative context (i.e. the EU Biofuels Regime). The EU identified that this is 

consistent with the jurisprudence of the Panel in EC - Asbestos, and US – Tuna II 

(Mexico). The EU maintains this position. Indonesia disagrees and submits that legal 

characterisation of the measure does not require the panel to look at the whole of 

the EU Biofuels regime.  

 This Panel is confronted with a situation in which the Claimant has defined the 240.

“measures” it challenges by reference to isolated parts of a broader legislative 

framework. Specifically, Indonesia challenges parts of a calculation methodology 

used to determine the contribution a Member State is making to renewable energy 

targets. It does so whilst claiming that the Panel should not have regard to the 

provisions describing the targets, nor to the remainder of the methodology, nor to 

the conditions that apply to all sources of renewable energy as set out in Article 29 

RED II (sustainability and GHG emissions savings criteria). It asks the panel to 

examine isolated parts of individual provisions (e.g. Article 26 RED II). 

 The European Union acknowledges that this Panel is not, therefore, in the same 241.

position as either the Panels or the Appellate Body in EC - Seals or in EC - Asbestos.  

 In EC Seals, Canada and Norway both challenged what they referred to as the “EC 242.

Seals regime”. Canada identified that the regime was principally contained in two 

legal instruments: Regulation No. 1007/2009 (the Basic Regulation) on trade in seal 

products, which sets out the conditions under which products derived or 

manufactured from, or containing, seal, may be imported and placed on the EU 

market; and Regulation No. 737/2010 (the ‘Implementing Regulation’) laying down 

more detailed criteria and procedural requirements for the implementation of the 

Basic Regulation. Norway also identified the Basic Regulation and the Implementing 

Regulation as the measures. 

 In EC - Asbestos, Canada challenged a French Decree No. 96-1133 banning 243.

asbestos, issued pursuant to the Labour Code and the Consumer Code (décret no. 

96-1133 relatif à l’interdiction de l’amiante, pris en application du code de travail et 

du code de la consommation) (hereinafter “the Decree”). 

 In those cases, the complainants did not define the measures they challenged by 244.

surgically isolating individual components of the relevant legal instruments. Despite 

this difference in the presentation of the claims, the logic of the Appellate body case 
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law in EC - Seals and EC - Asbestos, together with the findings of the Appellate 

Body in US-Tuna II indicates the correct analytical approach to the present claims. 

 In EC - Asbestos, and EC - Seals, the “measures” that were challenged included 245.

prohibitive and permissive elements (a ban and exceptions). The Appellate Body 

held in both cases that, for the purpose of determining the applicability of the TBT 

Agreement, the measures could not be artificially split into those different 

components, but needed to be considered as a composite whole. In US-Tuna II 

(Mexico), the Appellate Body added that the measures had to be assessed as a 

composite whole in light of “all the circumstances of the case”.  

 The rationale of the reasoning in EC - Asbestos and EC - Seals is clear: a proper 246.

assessment requires the Panel to step back and consider the manner in which the 

measure operates. By analogy, just as a Panel is required to examine the totality of 

a measure to determine its legal characterisation, even where it is invited by a party 

to do otherwise, a Panel should also have regard to the proper legislative context 

even when the Claimant tries to carve a measure out of that legislative framework.  

 Second, this is clearly reinforced and consistent with the position of the Appellate 247.

Body in US - Tuna II. There the Appellate Body held that the: 

determination of whether a particular measure constitutes a technical 

regulation must be made in the light of the characteristics of the measure 

at issue and the circumstances of the case. In some cases, this may be a 

relatively straightforward exercise. In others, the task of the panel may be 

more complex..132 

 An assessment of “the circumstances of the case” plainly encompasses the broader 248.

legislative framework. To find otherwise would be to go against the premise of that 

finding. 

  The “measures” Indonesia challenges do not operate in a vacuum. Nor should the 249.

panel’s assessment of their proper legal characterisation. For those reasons, the EU 

maintains its submission that in the context of these proceedings, in order to 

determine whether the measures identified by Indonesia may be regarded as 

technical regulations, the Panel must have regard: 

- to the totality of the measures themselves and thus consider the low ILUC risk 

certification scheme in conjunction with the high ILUC risk cap and phase out; 

and 

- to the relevant legislative context in which the measures operate, namely the 

EU Biofuels Regime.  

                                                 
132 Appellate Body Report, US – Tuna II (Mexico), para. 188 (footnote omitted). 
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 The fact that Indonesia has carved out the measures it wants to challenge in an 250.

artificially narrow manner should not alter that approach. 

 The parties also disagree as to the relevance of the existence of a “certification 251.

procedure”. In its written response to the Panel’s Question 72133, Indonesia argues 

that for the purpose of determining whether a measure is a technical regulation, it 

need not demonstrate any effect on trade. It further asserts that: 

what matters is that both the 7 % limitation and the high ILUC-risk cap 

and phase-out are capable of being subject to a (certification) procedure 

to determine that the relevant requirements in the technical regulations 

are fulfilled. 

  This is an entirely circular reasoning. There is no support in the caselaw for the 252.

proposition that what determines whether or not a measure is a technical regulation 

is the capability of that measure to be assessed in terms of fulfilment. The caselaw 

focuses squarely on the central issue of whether or not the measure purports to lay 

down product characteristics.  

 The parties also diverge on the core question of whether or not, on the facts, these 253.

measures lay down product characteristics. Indonesia reiterates that the relevant 

product characteristic is “the composition of the biofuel”. It contends that: 

Article 26 of RED II and the Delegated Regulation regulate the composition 

of biofuel by referring to whether or not the biofuel is made out of food or 

feed crops. They prescribe that biofuel not made out of food or feed crops 

(or particularly palm oil) is not subject to the 7 % limitation and the high 

ILUC-risk cap and phase-out.134 

 The European Union reiterates that these provisions do not impose any 254.

requirements as regards the composition of biofuel. As the United States  has 

identified in its Third-Party Submission135 by reference to the Appellate Body case 

law:136 

a measure that simply prohibits the sale of a product certainly regulates 

market access conditions.  However, because it does not prescribe a 

product characteristic or deal exclusively with labelling, for example, such 

a ban would not be a “technical regulation” under the TBT Agreement.  

 Of course, such a measure will also contain a description of the product to which it 255.

applies. A description is therefore, clearly distinct, from something which prescribes 

a product characteristic. 

                                                 
133 Indonesia’s response to Panel’s question No. 72, para. 163 
134 Indonesia’s response to Panel’s question No. 95, para. 269.  
135 United States Third-Party Submission of 19 March 2021 
136 Appellate Body Reports in EC – Asbestos (AB) para. 71; EC – Seal Products (AB), para. 5.58   
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 The 7% maximum share simply indicates how much a certain category of biofuels 256.

(those made from food and feed crop) may be counted as contributing to renewable 

energy targets, in order to avoid exacerbating the expansion of LUC induced by the 

production of those food and feed crops. Of course, the measure has to identify the 

products to which it applies (by naming those food and feed crops) but it does not 

prescribe how the biofuels must be composed (let alone set out market access 

conditions).  

 By the same token, the high ILUC-risk cap and phase-out clearly does not prescribe 257.

how certain biofuels must be composed. It phases out the eligibility for the 

renewable energy targets of certain biofuels that are made from food and feedstock 

whose production raise significant environmental and moral concerns. Of course, it 

must set out a methodology identifying the food and feed crops that raise those 

concerns in order to be applicable.  

 Following Indonesia’s approach the very fact that fossil fuels are not eligible for the 258.

renewable energy targets would need to be considered as a technical regulation 

because some legal consequences follow from the simple fact that some products 

are composed of some raw materials. Put differently, in Indonesia’s logic a measure 

saying that burning coal is not to be considered as eligible for the renewable energy 

targets would be a technical regulation because coal is made of coal.  

5.3. Article 2.2 of the TBT Agreement 

5.3.1.  Indonesia’s arguments 

 Indonesia maintains that the high ILUC-risk cap and phase-out and the 7 % 259.

maximum share create unnecessary obstacles to international trade that violate 

Article 2.2 of the TBT Agreement. 

 To support its allegations, Indonesia claims that (i) the high ILUC-risk cap and 260.

phase-out and the 7 % limitation are “technical regulations”; (ii) those measures are 

“trade-restrictive”, (iii) they do not pursue a legitimate objective; and (iv) in any 

event, the high ILUC-risk cap and phase-out and the 7 % limitation are more trade-

restrictive than necessary. 

 Indonesia contends that the measures at issue are protectionist and offer more 261.

favourable treatment to products from other trading partners. It presents a number 

of conjectural pieces of "evidence" that, in its view, prove its point.  

 Finally, in discussing the trade restrictiveness Indonesia puts forward the 262.

following allegedly less trade restrictive alternatives:  
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a. reducing GHG emissions and achieving the Paris Agreement 

commitments in respect of risks arising within the territory of 

the European Union; 

b. extending the European Union's GHG emissions accounting to 

other agricultural products, by measuring DLUC instead of 

ILUC; 

c. offering of technical and financial support to Indonesia in order 

to take additional steps to those committed by virtue of its NDC 

under the Paris Agreement; 

d. imposing a tax on meat and dairy products, which would have 

an equivalent effect to preventing alleged ILUC GHG emissions. 

5.3.2.  EU’s response 

 First, the European Union does not agree with the characterisation of the 263.

"measures" at issue as falling within the scope of application of the TBT Agreement 

and has explained that in detail in a separate section of its submissions. 

 Second, the European Union has demonstrated that the measures at issue have 264.

neither the purpose nor the effect of creating "unnecessary obstacles to trade", given 

that (i) they pursue legitimate objectives and (ii) they are not more trade-restrictive 

than necessary in order to fulfil those objectives. 

 Indeed, the measures at issue pursue composite, intertwined objectives, 265.

addressing the climate breakdown, the biodiversity loss and the public outcry they 

cause. These objectives are not singular to the salami slices identified by Indonesia 

but form part of a comprehensive set of measures. The European Union pursues 

these objectives consistently throughout the EU Biofuels Regime. 

 The measure at issue is not more trade-restrictive than required to fulfil the 266.

objectives sought. Furthermore, the less trade restrictive alternatives that Indonesia 

suggests are not reasonably available, as they are not capable of making an 

equivalent contribution to the composite EU objectives. In addition, Indonesia never 

ponders the trade-limiting effects towards a Member in light of possible trade-

enhancing effects towards other WTO Members, as suggested by the case law. 

 Finally, the European Union's arguments in this section should be considered in 267.

conjunction with the arguments presented in the sections on the objectives of the 

“measures” and Article XX of the GATT 1994. 

5.3.3.  EU’s further arguments 

 In this sub-section, the European Union will provide further reflections on (i) the 268.

risks of non-fulfilment and (ii) with regard to the allegedly less trade restrictive 

alternatives put forward by Indonesia. 
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 Risks of non-fulfilment 5.3.3.1.

 Indonesia acknowledges that, in accordance with the terms of Article 2.2 of the TBT 269.

Agreement, when considering the degree of trade restrictiveness of a measure, a 

Panel is required to take into account the risks of non-fulfilment of the objectives 

pursued. Indonesia also recognises that according to the case law, that assessment 

may be qualitative or quantitative or a combination of the two137.  Yet when 

addressing this element under its Article 2.2 TBT claim, Indonesia argues that the 

risks that non-fulfilment of the objectives pursued by the measures would create 

cannot be assessed in this instance given the available scientific evidence on 

ILUC138. Indonesia then identifies one potential alternative measure (regulation of 

the DLUC effects of other products made from the same feedstock as that used to 

produce biofuels), and opines that because the EU did not choose to try to achieve 

its regulatory objectives using that alternative mechanism, it does not consider the 

consequences of failing to meet the stated objectives of the measures to be grave. 

 This reveals precisely that Indonesia has not grappled with the fundamental nature 270.

of the multiple legitimate objectives pursued concurrently by the EU Biofuels 

regime139. That definition of the objectives of the measures is excessively narrow for 

the reasons set out above.  

 Indonesia also invites the Panel to disregards the body of evidence substantiating 271.

the EU’s concerns over ILUC and overstates the requirements to assess the risk of 

non-fulfilment in this context. However, as has been explained in section 3 above, 

Indonesia’s assertion that ILUC presents a fictional risk is untenable and it has failed 

to appreciate the link between ILUC and the concept of high ILUC risk fuels.  

 The EU recalls that there is a body of scientific evidence confirming that ILUC effects 272.

exist and are significant to the point that they may negate any GHG emission saving 

of biofuels. Indeed, the existence of ILUC effects is not disputed by Indonesia’s own 

expert, nor by the various reports which Indonesia invokes. In addition, there is 

ample scientific evidence that if crop expansion continues at the observed rates 

identified in the Status report,140 the biodiversity loss and climate change impacts 

will be devastating. Any further stimulation of demand for palm oil will exacerbate 

these effects and it cannot seriously be contested that using biofuels as a source of 

energy for transport increases the demand for crops that can be used for biofuels 

production. 

                                                 
137

 Indonesia’s first written submission, 649 
138 Indonesia’s first written submission, para. 652 
139

 Indonesia refers in its submission to a legitimate objective, in the singular, ignoring the other intertwined 

legitimate objectives pursued by the measures at issue  
140 See Status report. 
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 To the extent that Indonesia appears to argue that the requirement to take into 273.

account the risks of non-fulfilment of a measure only applies where there is 

absolute scientific certainty as to the scope of the potential consequences, this is 

plainly wrong. Indeed Indonesia itself admits that the risk of non-fulfilment can be 

appreciated in qualitative terms.   

 The EU recalls first that this is a context in which the application of the 274.

precautionary principle (as reflected in Principle 15 of the 1992 Rio Declaration and 

in EU law (Article 191 TFEU)) is both justified and, moreover, of paramount 

importance. Indeed, Article 3 of the United Nations Framework Convention on 

Climate Change (UNFCCC) establishes that “parties should take precautionary 

measures to anticipate, prevent, or minimize the causes of climate change and 

mitigate its adverse effects.” The IUCN Council recognised in 2007 that the 

precautionary principle should be applied in relation to biodiversity conservation. 

 In the Beef Hormones case, when considering the SPS Agreement, the Appellate 275.

Body found that: 

a panel charged with determining for instance, whether “sufficient 

scientific evidence” exists to warrant the maintenance by a Member of a 

particular SPS measure may, of course, and should bear in mind that 

responsive, representative governments commonly act from perspectives 

of prudence and precaution where risks of irreversible e.g. life terminating 

damage to human health are concerned.  

 By analogy this Panel must ensure that the precautionary principle is duly reflected 276.

in its assessment of these measures given, in particular, the pressing state of the 

climate emergency the world is confronting. Concretely, the Panel should not be 

misled by Indonesia’s submissions into considering that the acknowledged existence 

of parametric uncertainties which prevent modelling ILUC effects with almost 

absolute certainty or in an univocal way prevent any consideration by any other 

method of the degree of ‘risk’ of increasing global emissions. 

 It follows that even though Indonesia does not have to demonstrate “a precise 277.

quantifiable degree of contribution”, that the measures make to the stated 

objective(s), it cannot opt out of addressing this stage of the analytical exercise 

altogether, specifically when advancing a claim that alternative, less trade 

restrictive measures could have achieved the same result.  Thus, in Australia Plain 

Packaging, the Appellate Body considered that: 

Rather, the complainants had to demonstrate that the TPP measures are 

more trade-restrictive than necessary because an equivalent degree of 

contribution could be achieved through less trade-restrictive alternative 

means. 
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 In short, it is not sufficient for Indonesia to argue that there is no benchmark 278.

against which the risks of non-fulfilment may be assessed because of the state of 

scientific knowledge on ILUC effects. 

 Indonesia’s claims are also focused on an incorrect assimilation between the 279.

concept of “contribution” and that of “causation”. Indonesia asserts in essence that 

unless direct causality can be demonstrated (i.e. the measure can be shown to 

reduce the specific ILUC emissions of the specific biofuel), there can be no 

‘contribution’ to the legitimate policy objectives pursued. This is flawed.  

 It is inherent to the nature of emissions regulation that direct casual links may not 280.

be established with absolute certainty. This does not however, sustain a conclusion, 

that there is no demonstrable contribution to the policy objectives. The contribution 

might be difficult to quantify precisely but nothing prevents a qualitative 

assessment. Scientific consensus exists that energy consumption contributes to 

emissions, and that increasing demand for crops that can be used as a source of 

energy may lead to expansion of agriculture in carbon rich and/or highly biodiverse 

land negating any GHG emissions reduction and with devastating effects on that 

biodiversity.  

 These issues are a matter of moral concern for the European public and decision 281.

makers, and the measures in question address also those concerns, which 

Indonesia does not consider, even in passing.  

 Alternative measures 5.3.3.2.

 Indonesia identifies four potential alternative measures which it claims could, on a 282.

prima facie basis achieve an equivalent contribution to the EU’s multiple policy 

objectives as the EU Biofuels regime. Before addressing the detail of each of these 

proposed alternative measures, the EU clarifies the appropriate analytical 

framework.  

 First, as the EU Biofuels regime pursues multiple, legitimate policy objectives 283.

concurrently, any alternative measure must be able to contribute equally to all of 

those same policy objectives as a whole. It is not appropriate to split out or isolate 

individual policy objectives when the EU regulator has sought precisely to achieve a 

different result, namely a measure which simultaneously reconciles and strikes a 

balance between those different policy concerns. This is particularly the case where 

the different objectives are overlapping in scope but cannot be fully superimposed.  

 As was explained in the EU’s first written submission, the EU’s environmental 284.

objectives are to address both the adverse environmental effects associated with 
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climate change (global warming), and those associated with the process of land 

transformation itself (deforestation/ transition from peat land to agricultural land, 

destruction of biodiversity). The two are interrelated but not identical in scope even 

where the consequences are similar. For instance, a 2007 report by WWF on the 

impacts of climate change in Indonesia identified that climate change increases the 

risks of forest fires which have significant impacts on wildlife habitat and 

biodiversity and translate into serious economic and domestic and trans-boundary 

pollution consequences. The risks of forest fires are increased both by global 

temperature rise and by the impacts of the chosen methods of land use change. 

Moreover, those objectives are intertwined because the phenomena that they seek 

to address contribute, nourish or aggravate each other. As explained in the first 

written submission, deforestation may lead to increased emissions that contributes 

to global warming, but it also reduces biodiversity that contributes to increase the 

GHG emission even further, which will result in more global warming, and so on and 

so forth. It is a vicious circle, which the EU measures fight against and it is a vicious 

circle that offends the EU’s moral values.  

 Hence, the moral concerns of the EU public are certainly linked to the state of 285.

climate emergency and the need to preserve our planet for future generations. But 

the EU’s moral concerns are also linked to the manner in which the process of 

deforestation to produce palm oil based biofuel is impacting on certain species. That 

was precisely the scope of the EU Parliament’s resolution which identified the 

concern over the burning of forests to clear land. The EU recalls that animal welfare 

is a matter of public moral concern in the EU and hence legitimately seeks to adopt 

policies which seek to minimise impacts on biodiversity all the more so when 

deforestation occurs in the most biodiverse area of the planet and in a way that is 

particularly harmful to species. 

 Second, climate change mitigation and the prevention of biodiversity loss are both 286.

“common concerns of humankind”. This is explicitly acknowledged in the preamble 

to both the Paris Agreement and the Convention on Biological Diversity. WTO law 

should be interpreted in the light of this qualification under international law (see 

Appellate Body report, US - Gasoline on the relationship between International law 

and WTO law).  

 As matters of ‘global concern’, the effects of both climate change and biodiversity 287.

loss are inherently extra-territorial in scope and defy national jurisdictional 

boundaries. The choice of the European Union to contribute towards the fulfilment 

of its obligations under international law by adopting measures to curtail 

environmental degradation caused by its policies, even if that degradation also 
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occurs outside its territory does not contravene the Paris Agreement141. On the 

contrary, it is a legitimate means to ensure the EU’s obligations under the Paris 

Agreement are given their full effect. Moreover, the European Union is entitled to 

apply a similar degree of ambition to the interrelated issues of biodiversity loss. 

  It should not be forgotten that the European Union is not trying to impose any 288.

renewable energy policy on Indonesia. It is just concerned with the effects that its 

renewable energy policy may cause, and those effects know no boundaries. 

 Indeed, regulating exclusively ‘at home’ as Indonesia advocates cannot achieve an 289.

equivalent contribution within the meaning of Article 2.2. TBT precisely because of 

the asymmetries between the sources of concern (whether emissions or biodiversity 

loss or both) and where their effects manifest themselves.  

 To take an example, according to the IPCC142, the main consequence of increased 290.

GHG emissions is global warming. However, the degree and location of the exact 

effects of that process does not respect the boundaries of those regions or 

jurisdictions responsible for emissions. The actions of other countries which 

exacerbate these ‘common concerns’ may therefore, directly impact EU citizens and 

vice versa. The same considerations apply to the ILUC effects of stimulating 

demand for certain food products. It may not be possible to identify ex ante 

precisely where those effects will occur, but this does not mean the risk should not 

be accounted for or that it cannot be addressed through internal regulation.  

 The argument that under the Paris Agreement the European Union is precluded 291.

from adopting measures which have any incidence on developing countries is 

therefore, inherently flawed143. The EU may and indeed should take whatever legally 

justified measures it deems appropriate to address the known drivers of emissions 

and other adverse environmental effects, including biodiversity loss associated with 

its own policies. It has identified that further stimulating demand for certain food 

and feed crops in the EU for the purposes of biofuel production has adverse 

consequences, which offend the morals of the EU public. It may legitimately seek to 

regulate those effects.  It is not because there are some external consequences 

from the EU’s internal regulatory approach that EU law is being applied ‘extra-

territorially’.  

 Indonesia proposes first that the EU could contribute in an equivalent manner to the 292.

multiple policy objectives pursued by the EU Biofuels Regime by limiting the 

                                                 
141 CF Indonesia’s first written submission.  
142 IPCC, Special Report: Global Warming of 1.5 ºC, Chapter 1.  
143 Indonesia’s first written submission, para. 660 
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harvesting of forests for wood-based bioenergy in the European Union. It relies on 

an article published in Nature in support of this claim.144 

 In the first place, as this is alternative measure is explicitly premised on the concept 293.

that the European Union is constrained to addressing issues of global concern ‘at 

home’, Indonesia has applied an incorrect and unduly restrictive analytical 

framework.  

 As is explained in the EU’s first written submission, RED II and the EU Biofuels 294.

regime form one component of a broader, coherent policy approach. The EU has 

long recognised the importance of forests and the negative effects of deforestation 

within the EU. This is reflected inter alia in the 2013 Forest Strategy145.  

 The EU already addresses these issues through the LULUCF Regulation and the EU 295.

and the Member States made commitments under the Kyoto Protocol in this 

respect. Indonesia’s argument’s fail to account for the existing and future measures 

in this sector which have already been announced and which complement those 

measures taken to address the effects of stimulating crop production for certain 

biofuels. Its proposed measure is therefore not an alternative at all, but it is simply 

an additional measure or rather policy that the EU is already actively pursuing and 

that also contributes to combat climate change and preserve biodiversity. 

 In any event, Indonesia has not established even a prima facie case that the 296.

undefined measure which it proposes to limit wood-based bioenergy would have a 

comparable impact on deforestation, neither in terms of carbon release through the 

expansion of agricultural production into land of high carbon stock driven by 

demand for palm oil, nor in terms of the destruction of biodiversity given that the 

expansion of palm oil production comes at the expense of tropical forests, which are 

some of the most biodiverse areas of the globe.    

 Second, Indonesia proposes that the EU could extend its GHG emissions accounting 297.

to other agricultural products. Indonesia has not specified which agricultural 

products, but it is to be presumed that by using the term ‘other’ it intends to refer 

to any agricultural product that is not ‘palm oil’.  

 The EU considers that accounting for the carbon emissions of a multiplicity of 298.

individual agricultural products would be significantly more demanding in technical 

and administrative terms, than the measures it has adopted. Therefore, the 

                                                 
144 Exhibit IDN-212. 
145 Communication from the European Commission A new EU Forest Strategy: for forests and the forest-based 
sector /* COM/2013/0659 final */https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1564480895507&uri=CELEX:52013DC0659 
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alternative proposed by Indonesia in the first place is neither readily available to the 

EU nor practicable.  

 In practical terms, implementing such a measure would require years of preparation 299.

during which the EU would not address the objectives it wants to further through 

the measures. Time is of the essence in the context of climate change mitigation. 

Indonesia’s proposal does not take account of the urgent need to adopt measures to 

fight the climate change emergency. Even if eventually the EU could come up with 

such a comprehensive assessment of the direct emissions of each agricultural 

product under the sun, the alternative measure would not have an equivalent 

contribution, as the climate emergency requires immediate action. 

 Moreover, given that the scientific evidence indicates that the stimulation of 300.

demand for palm oil has a particularly significant impact in terms of expansion in to 

areas of land of high carbon stock, Indonesia has not shown why regulating demand 

for other raw materials instead of crops which significantly expand in to high carbon 

stock areas would achieve the same result. 

 Moreover, whilst the EU does not dispute that DLUC GHG emissions can be modelled 301.

differently to ILUC emissions, it does not accept the premise that these forms of 

regulation should be regarded as substitutes.  

 The objective of addressing ILUC emissions is to identify the net impact of 302.

stimulating demand for a specific raw material. Analysing exclusively DLUC 

emissions does not present a full picture. The EU is concerned with the totality of 

the emissions and other environmental consequences that its demand for biofuels 

may induce. It follows an approach that is targeted in terms of the crops concerned 

and the nature of the demand for those crops. Indeed, accounting only for DLUC of 

any agricultural crop would result in an approach that would target both the 

increase of crops demand for nourishing the world population and the increase due 

to the EU renewable energy policy.  

 The EU believes that there is a difference between the expansion of agricultural land 303.

induced purely by the increasing demand for food and expansion that is the (direct 

and indirect) consequence of an increase demand for crops for fuel production. Both 

phenomena may raise environmental concerns, but while nutrition is an essential 

human need, using biofuels for transport is certainly not as essential and, 

moreover, there are alternative sources of renewable energy that can be used for 

transport. The moral concerns addressed by the EU renewable energy policy are 

therefore specifically linked to the effects on climate change and biodiversity of the 

expansion of production of crops that can be used for biofuels and which is due to 
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an increase of EU demand of that category of biofuels, not by the production of any 

agricultural commodity for all potential end uses146.   

 Indonesia proposes third that an equivalent contribution could be achieved by the 304.

EU providing finance and technical support to Indonesia to ensure the preservation 

of its forests. In essence, Indonesia asks the Union to pay Indonesia to help 

mitigate the environmental impacts of palm oil production rather than to seek to 

avoid further stimulation demand for that feedstock in the European Union. 

Indonesia does not make clear how much the European Union should pay, nor what 

type of technical support it would require from the European Union. This alternative 

measure is so general and undefined that the EU struggles to understand how such 

alternative could contribute to the EU’s objectives.  

 The European Union recalls that under Article 191 TFEU its environmental policy is 305.

explicitly founded on a number of principles, which are also expressed under 

international environmental law. One of those principles is that of prevention. The 

EU already supports initiatives in developing countries, including in Indonesia, to 

increase sustainability. However, it is also in the spirit of prevention that one 

objective of the EU measures is to avoid an exacerbation of a known, observed 

phenomenon (crop expansion into areas of high carbon stock), especially when that 

phenomenon can increase as a consequence of an EU’s own policy. Indonesia’s 

alternative is not an alternative but at best a complementary measure. 

 Moreover, this alternative measure presupposes that the European Union is only 306.

concerned about deforestation and more specifically, deforestation in Indonesia.  

 As has been explained, however, the EU is in fact concerned to ensure that its 307.

renewable energy policy supports the full spectrum of interrelated policy objectives, 

which are not exclusively linked to Indonesia’s realities. At the same time the EU 

Biofuels regime also addresses the EU public’s beliefs that the impacts of 

deforestation (in particular the devastation of the habitats and demise of certain 

species such as orang-utans, forest elephants, etc.) should not be inadvertently 

supported through the EU energy policy. 

 Indonesia proposes fourth that the EU could introduce a tax on meat and dairy 308.

products to reduce their consumption as, according to one study, this had “larger 

effects on land use and food markets than biofuel policies.”  

 The Delzeit study147 relied upon by Indonesia does not provide an adequate 309.

scientific foundation for Indonesia’s claims. First, it acknowledges that the impacts 

                                                 
146 The European Union already applies policies under the Green Deal which seek to address sustainable food 
systems. See the Farm to fork strategy: EUR-Lex - 52020DC0381 - EN - EUR-Lex (europa.eu). 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0381
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of meat and dairy consumption are not as well studied as the impacts of biofuels. 

Therefore, if Indonesia maintains its position that the scientific foundation for 

biofuels is inadequate, it must recognise that on its own case the scientific basis for 

regulating meat and dairy consumption is lower.  

 Second, the study indicates that a tax on meat and dairy would cause higher 310.

consumption by consumers of fossil fuels: “In the industrialised countries, we 

observe an increase in per capita consumption of fossil fuels in transportation in the 

MDP tax scenario compared to the Baseline scenario.” 

 This shows that this regulatory approach would have the opposite effect of one of 311.

the objectives of RED II, namely mainstreaming the use of renewable energy in the 

transport sector. For that reason, its contribution could never be deemed 

equivalent. Moreover, Indonesia’s proposal does not account for the measures that 

are being introduced in the context of the EU’s agricultural policy, including the 

‘farm to fork’ strategy which are also intended to further the objectives of climate 

change mitigation and decarbonisation of the economy.  

 Finally, it should not be forgotten that the European Union is also a meat importer 312.

and therefore a tax on meat consumed in the EU may very well have consequences 

for meat producers in other WTO Members. Hence, by proposing this alternative 

Indonesia recognises that the European Union could take domestic policies that 

have effect on trade flows and on producers outside the European Union’s borders.  

 .In light of the above, it should be abundantly clear by now that Indonesia did not 313.

make its case with regard to the alleged alternatives.  

5.4. Article 2.1 of the TBT Agreement 

5.4.1. The scope of the claims 

 During the course of these proceedings, it has been clarified by Indonesia that it is 314.

not advancing any claim under Article 2.1 of the TBT Agreement (or Article I.1 of 

the GATT 1994) on the basis that the 7% maximum share for the eligibility of 

conventional biofuels to contribute to the renewable energy targets is 

discriminatory. Therefore, the discrimination claims advanced by Indonesia relate 

solely to the measure described as the “high ILUC risk cap and phase out”.  

                                                                                                                                       
147 Exhibit IDN-215 
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5.4.2. Like products 

 The European Union explained that the products identified by Indonesia are not like 315.

products because they have different physical characteristics, consumer preferences 

and end uses.148 Indonesia’s submissions at the first substantive meeting and its 

responses to the Panel’s questions do not bring new elements that would contradict 

the EU’s position. 

 In the alternative, the EU argued that the market defined by Indonesia is too 316.

narrow and should also include other types of biofuels than PME, SBME and RME (in 

particular biofuels from waste material, animal fats, sunflower and HVO biodiesel) 

because these products are in a competitive relationship with PME, RME and 

SBME.149  

 Indonesia considers that the product scope for the likeness analysis is linked to the 317.

relevant market, which is the market for food and feed crop-based biofuel 

established by Articles 25(1) and 26(1) of RED II. In Indonesia’s view, the 14 % 

target in combination with the 7 % maximum share create opportunities for food 

and feed crop-based biofuel to be placed on the EU market for renewable energy in 

the transport sector. This allegedly means that biofuel produced from feedstock 

other than food and feed crops is not part of the relevant market.150  

 Indonesia is mistaken. 318.

 First, factually, biofuels from sunflower oil and HVO made from food and feed crops, 319.

such as palm oil, qualify as biofuels from food and feed crops. Thus, by Indonesia’s 

own definition, they should be included in the relevant market. The same holds for 

biofuels (biodiesel) from animal fat and waste oils. Indonesia’s relevant market 

definition is wrong because it does not extend to all types of biodiesels from food 

and feed crops and biodiesel from non-food and feed crops, like animal fat and 

waste oils.  

 Second, as Indonesia also recalled151, the WTO jurisprudence established that the 320.

determination of likeness is a determination about the nature and extent of a 

competitive relationship between and among the products at issue.152 The EU 

emphasized that RED II does not decide what the universe of like products is. The 

competitive relationship between them does.153 Hence, Indonesia’s relevant market  

and like product definitions are in any case incorrect as many products that are in 

                                                 
148 European Union’s first written submission, paras. 528-586. 
149 European Union’s response to Panel’s question No. 50, paras. 256-260. 
150 Indonesia’s response to Panel’s question No. 48, para. 126 
151 Indonesia’s response to Panel’s question No. 106, para. 308 
152 Appellate Body Report, US – Cloves, para. 120; Appellate Body Report, EC–Asbestos, paras. 101–102. 
153 European Union’s response to Panel’s question No. 47, para. 241 
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competition with the biofuels on which Indonesia focuses are excluded from the 

equation (e.g. waste oil, animal fat, HVO from palm oil, sunflower). 

 In this respect, the Panel should consider for instance that HVO is a like product 321.

with PME, RME and SBME. It is used as a substitute for biodiesel when blending 

biofuels with conventional diesel. For example, the USDA FAS report for 2019 states 

that: “EU-produced FAME faced strong competition from domestically produced 

HVO”.154 The strong competition exercised by HVO is confirmed by its higher CFPP155 

and the higher blending possibility.156  

 Indonesia alleges that PME, RME and SBME are the three main categories of food 322.

and feed oil-crop based biofuel.157  

 However, in 2018, HVO production was around 20% of the entire biodiesel 323.

production.158 Palm oil as feedstock accounted for 34.8 % of the EU’s entire HVO 

production.159 This means that HVO made from palm oil represents around 6,9% of 

the biodiesel produced in the EU. 

 It follows that at least Indonesia left out a domestic like product representing 324.

approximately 6,9% of the entire the biodiesel market. This market share is not 

insignificant. This failure undermines Indonesia’s claims. By carrying a partial 

analysis, Indonesia did not prove that the group of imported products is treated less 

favourably than the group of like domestic products.  

 Furthermore, the share of palm-oil based HVO depends on the delimitation of 325.

universe of “like products”.  

  If the Panel were to find that the universe of like products is narrower than all 326.

biodiesels, then the market share of HVO made from palm oil would be necessarily 

higher. If, for example, the universe of like products were consisting only of PME 

and SBME, given their somewhat closer physical characteristics compared to RME, 

the share of HVO made from palm oil would be even higher. 

 Hence, the inclusion of domestically produced HVO from palm oil in the comparison 327.

would alter Indonesia’s claim that the group of like domestic products essentially 

consisted of EU produced biofuel is made primarily from rapeseed oil and soybean 

oil.160 This necessarily alters the analysis whether the “measures” modify the 

                                                 
154 Exhibit IDN-30, page 29. 
155 Also pointed out by Indonesia: ”For the production of HVO, the CFPP value is not relevant, meaning that the 
feedstock price is the decisive factor.” (Indonesia’s response to Panel’s question No. 68, para. 158). 
156 European Union’s response to Panel’s question No. 47, para. 245. 
157 Indonesia’s response to Panel’s question No. 48, para. 126. 
158 Exhibit IDN-12, page 29. 
159 Exhibit EU-134, page 12. 
160 European Union’s first written submission, para. 549. 
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conditions of competition to the detriment of the group of imported products vis-à-

vis like domestic products. 

 Moreover, the RED II also covers biofuels from waste material and animal fats that 328.

are classified as advanced biofuels.161 If the Panel were to consider that Indonesia 

has demonstrated that PME, RME and SBME are like products because they are in a 

sufficiently close competitive relationship, other biofuels, such as those made from 

waste material and animal fat, would also be ”like products”.162 This is also 

confirmed by the growing feedstock use of waste oils and animal fat and the 

decrease of feedstock use of palm oil since 2017. The fact that they are not food 

and feed crops as such is not decisive for the likeness analysis given the existence 

of a competitive relationship with food and feed crop-based biofuels, their similar 

chemical composition and uses. Therefore, Indonesia’s failure to include these “like” 

products (and sunflower oil-based biofuel) into its analysis also undermines its 

claims. 

5.4.3.  Less favourable treatment 

 Article 2.1 TBT imposes an obligation on Members to ensure that imported products 329.

are accorded “treatment no less favourable” than that accorded to like products of 

national origin and to like products originating in any other country.  

 It is apparent from their respective first written submissions and from their written 330.

answers to the Panel’s questions, that the parties agree that the first step in the “no 

less favourable treatment analysis” under Article 2.1 of the TBT Agreement requires 

consideration of the effect of the contested measure on the “conditions of 

competition”.163  

 Indeed, as explained by the Appellate Body in EC Seals, and consistent with the 331.

case law relating to the non-discrimination principles enshrined in the GATT 1994, 

the concept of an ‘advantage’ being accorded to one product implies that those 

conditions of competition in the relevant market are modified in its favour in 

comparative terms.164  

 The Appellate Body has also emphasised that the mere existence of a modification 332.

to the conditions of competition is not in itself probative of ‘less favourable 

treatment’ under Article 2.1 TBT, because it must also be shown that any 

                                                 
161 RED II, Annex IX, part B. 
162 European Union’s response to Panel’s question No. 70, para. 319. 
163 See Indonesia’s response to Panel’s Questions, para. 115 and its first written submission para. 508. 
164 Panel Report, EC – Bananas III (Guatemala and Honduras), para. 7.239. European Union’s first written 
submission, paras. 1092 to 1093.  
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detrimental impact does not stem from a legitimate regulatory distinction.165 This is 

one of the respects in which the TBT Agreement imposes a different analytical 

exercise to that under the GATT 1994 as the concept of regulatory purpose is 

integral to the analysis of the discrimination claim.166  

 In line with this legal standard, central to any assessment of the existence of ‘less 333.

favourable treatment’ is the definition of ‘like products’ and the definition of the 

‘relevant market’ in which the competitive conditions fall to be assessed. In 

addition, when considering whether any ‘detrimental impact’ is linked to a legitimate 

regulatory distinction, the nature of that ‘detrimental impact’ must be defined even 

if it is not necessary to prove actual effects on the market in question. Unless there 

is some delineation of what the ‘less favourable treatment’ comprises, it is 

impossible for a Panel to properly consider the rational connection between that 

‘disadvantage’ and the regulatory purpose. 

 Therefore, whilst the European Union notes that Indonesia has placed considerable 334.

emphasis on the point that under Article 2.1 TBT, it is not required to prove actual 

effects on the market to establish ‘less favourable treatment’, there is no dispute 

that the consistent case law of the Appellate Body finds this to be the case.  

 However, given that in the context of its claims under Article 2.1 TBT Indonesia 335.

invites the Panel to proceed in its analysis on a number of erroneous premises as to 

the nature of the ‘less favourable treatment’ and given that these could inform the 

Panel’s assessment of the rational link with the objectives pursued, it is essential 

that those errors are corrected from the outset. 

 The alleged modification to the “conditions of competition” 5.4.3.1.

 Indonesia submits that “the European Union treats oil palm crop-based biofuel less 336.

favourably than like oil crop-based biofuel produced in the European Union because 

(i) solely oil palm crop-based biofuel is subject to the high ILUC-risk cap and phase-

out, and (ii) solely oil palm crop-based biofuel (made out of additional yield) must 

meet the low ILUC-risk criteria in order to be eligible for being counted towards 

meeting the 7 % limitation”.167 When defining what that ‘less favourable treatment’ 

comprises, Indonesia asserts that the effect of the measure is that it “limits and 

                                                 
165 Appellate Body US Clove Cigarettes, para. 180 t0 181. 
166 Cf. Article XX of the GATT 1994. 
167 Indonesia’s first written submission, para. 513. This is reiterated under the Article I.1 claim: Indonesia 
asserts that it has established that “the high ILUC-risk cap and phase-out, taking into account the criteria for 
determining high ILUC-risk feedstock and the criteria for classifying and certifying low ILUC-risk biofuels, 
affects the competitive opportunities of oil palm crop-based biofuel as compared to other imported oil crop-
based biofuel, in particular soybean oil-based biofuel and rapeseed oil-based biofuel.” Indonesia’s first written 
submission, para. 1153 
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eventually eliminates the use of biofuel made out of one particular type of food and 

feed crop – palm oil.”  

 The European Union maintains that Indonesia’s analysis is flawed. The European 337.

Union further recalls that the burden of proof is on Indonesia to substantiate each 

aspect of its claims of a violation of Article 2.1 of the TBT Agreement. 

 In the first place, as explained in the European Union’s first written submission and 338.

recalled in the European Union’s written response to the Panel’s questions, the high 

ILUC risk cap and phase out does not limit “the use” of palm oil based biofuel in the 

European Union.   

 The European Union no longer wishes to promote, through eligibility to contribute to 339.

renewable energy targets, the use of biofuels made from high ILUC risk feedstock 

as a ‘renewable’ fuel in the transport sector as they do not demonstrate net 

emissions savings over fossil fuel comparators. Therefore, the European Union 

acknowledges that this part of Article 26 RED II168 may impact on the extent to 

which fuel suppliers in the European Union’s Member States are permitted, under 

national schemes, to rely on the use of biofuels made from high ILUC risk feedstock 

as demonstrating a contribution to the Union’s renewable energy targets. It may 

also mean that in some Member States, support schemes that were previously 

available will cease to be available.  

 The Panel should not be misled into equating this with a ‘ban’ on a product. This is 340.

plainly also different from imposing a “market access requirement”. There is no ban 

on the use or marketing of palm oil based biofuel, even after 2030 (the end of the 

phase out).  

 Indonesia’s assertion that the “use of biofuel” made out of palm oil will be 341.

“eliminated” by this measure is not substantiated. It is not enough for Indonesia to 

simply refer to the terms of the measure itself. On the contrary, it is clear from the 

terms of the legislative provision at issue that palm oil based biofuel can continue to 

be placed on the EU market and form part of the Union’s energy mix.  As is 

explained in recital (80) of RED II, the aim is “to limit the amount of biofuels and 

bioliquids produced from cereal and other starch-rich crops, sugars and oil crops 

that can be counted towards the targets laid down in this Directive, without 

restricting the overall possibility of using such biofuels and bioliquids.”  

 Nor is it enough for Indonesia to state that the market is exclusively driven by 342.

eligibility for the targets such that the effects of removing eligibility are to 

                                                 
168 Indonesia does not appear to challenge or wish the Panel to consider the whole of Article 26 RED II. 
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‘eliminate’ palm oil based biofuel from the European Market without evidence to 

support that claim.  

 It follows that on any analysis, the Panel should not proceed with an assessment of 343.

‘less favourable treatment’ on an erroneous understanding of the scope and 

functioning of the measure.  

 In the second place, Indonesia invites the Panel to assess its claim of ‘less 344.

favourable treatment’ on the basis that there is a market for conventional biofuels 

that is specifically created by Article 25 and 26 of RED II and that this is the 

“relevant market” in which to assess is discrimination claim. Thus, Indonesia 

reiterates in its written response to the Panel’s questions that “the relevant market 

in the present case is the market established by Articles 25(1) and 26(1) of RED II, 

meaning the market for biofuel made from food and feed crops. The 14 % target in 

combination with the 7 % limitation create opportunities for food and feed crop-

based biofuel to be placed on the EU market for renewable energy in the transport 

sector. The high ILUC-risk cap and phase-out specifically affects the competitive 

opportunities of oil palm crop-based biofuel, and more specifically – PME, within 

that particular marketplace.” Indonesia confirms that its definition of “like products” 

is linked to its definition of the “relevant market”.169  

 Whilst the European Union has already addressed the issues with Indonesia’s 345.

approach to like products and market definition above, it makes the following 

further observations as regards the impact of Indonesia’s flawed analysis on the 

‘less favourable treatment’ analysis.  

 First, the European Union does not dispute that one of the functions of the 346.

legislative scheme promoting renewable energy in the transport sector established 

by RED II, including the sectoral target, is to increase the penetration of renewable 

energy. The European Union wishes to decarbonise the transport sector. The 

European Union already identified in its first written submission that fossil fuels are 

currently cheaper than other renewable sources of energy. The ‘but for’ scenario 

(i.e. no policy promoting renewable energy) would most likely entail a greater use 

of fossil fuels in the transport sector. It would also, therefore, entail higher levels of 

GHG emissions.  

 However, the European Union does not accept that by establishing a sectoral target 347.

under RED II: 

- the European Union has created a specific “market” for conventional biofuels; 

                                                 
169 Indonesia’s responses to the Panel’s questions, para. 122 and para. 126. 
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- That any such market would be the ‘relevant market’ on which to assess the 

competitive opportunities afforded to the selective examples of conventional 

biofuels Indonesia presents as “like products”; 

-  that such a market could be defined or directly equated to the 7% maximum 

share.  

 Article 26 RED II establishes a calculation rule that is explicitly referenced to the 348.

“final consumption of energy in the road and rail transport sector”. The market that 

is addressed by the measure at issue is therefore, the European Union energy 

market for the road and rail transport sector. It is in that market that, to the extent 

that they exist, the competitive opportunities for all renewables resulting from the 

targets, fall to be assessed.  

 Indonesia has not shown that the effect of Article 26 RED II, combined with Article 349.

25 RED II is to create a sub-market for conventional biofuels in the European Union. 

Any form of renewable energy which can be used in the road and rail transport 

sector is ‘competing’ against fossil fuels to contribute to the targets, and different 

renewable energy sources (from electricity to biofuels (and not only biodiesels))are 

competing against each other  The degree of ‘support’ that ‘eligibility’ may entitle 

suppliers to depends on each Member State. 

 Member States are not obliged under RED II to include any conventional biofuels in 350.

their energy mix. This is to be contrasted with the advanced biofuels obligation 

which does create a minimum share obligation. Indeed, Article 26 RED II enables 

Member States to reduce their overall sectoral target if they use lower percentages 

of conventional biofuels. This indicates that Member States are encouraged to use 

alternative sources of renewable energy and not conventional biofuels. The extent 

of any market for conventional biofuels will depend on how Member States choose 

to define their energy mix.  

 Moreover, Indonesia has not proven that the market for conventional biofuels only 351.

exists because of Article 26 RED II. Conventional biofuels were already established 

in the EU energy market before the entry into force of RED II. Indonesia has not 

shown that the sole driver of biofuels consumption within the EU transport energy 

market is the sectoral target established in Article 25 RED II or the 7% maximum 

share in Article 26 RED II.  

 It limits itself to repeating that “the market for biofuel feedstock is driven and 352.

determined by the market for biofuel established by Articles 25(1) and 26(1) of RED 
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II” without substantiating that position. 170 It refers exclusively to the comparative 

price as between fossil fuels and biofuels. It has not, therefore, accounted for other 

factors including consumer preference. The EU recalls that consumer behaviour has 

altered over time. Fossil fuels, whilst cheaper, are also associated with high levels of 

GHG emissions and other adverse impacts including environmental harm and air 

pollution.   

 In sum, whilst Indonesia claims the measure is a market access requirement which 353.

will eliminate access to a market for conventional biofuels which is created 

exclusively by the sectoral target in RED II, this does not accurately reflect the 

design and operation of the measure at issue. It is sufficient for the Panel to have 

due regard to correct legal framework, namely the EU Biofuels Regime, to 

appreciate that Indonesia’s presentation of the competitive opportunities at issue is 

distorted. It follows that, as is explained in the EU’s written responses to the Panel’s 

questions, even should the Panel consider that eligibility to contribute to the 

renewable energy targets comprises an ‘advantage’ within the meaning of the WTO 

case law, the 7 % maximum share is not a guaranteed minimum share of a specific 

market for conventional biofuels (and even less for biodiesels as indeed Indonesia 

implies) that is isolated from all other competitive drivers.   

 Any regulatory distinctions are justified 5.4.3.2.

 The European Union recalls that even if the Panel considers that there are 354.

regulatory distinctions, including ones which may have a detrimental impact on 

palm oil based biofuel, the assessment of whether there is arbitrary or unjustifiable 

discrimination such as to substantiate a violation of Article 2.1 depends on the 

existence of a rational link between the distinctions and the objectives of the 

measure in question. Thus, as the Appellate Body has held, the Panel’s 

determination of this issue “will likely involve consideration of the nexus between 

the regulatory distinctions of the measure and its objectives”.171 

 The European Union maintains that the high ILUC risk cap and phase out 355.

corresponds directly, including in terms of its design, to the multiple, stated 

objectives of the legislation (RED II and the Delegated Regulation). There is a nexus 

between the legitimate objectives pursued and any regulatory distinction that is 

made as between biofuels produced from different feedstocks. There is, therefore, 

                                                 
170 Indonesia’s response to the Panel’s questions, para. 132. See also Indonesia’s first written submission 
where it states that “there is essentially no market for biofuel that cannot be counted towards EU renewable 
energy targets”. Indonesia’s first written submission, para. 521.  
171 Appellate Body Report, US Tuna II, second recourse to Art 21.5 DSU, para. 6.16. 
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no arbitrary discrimination, either within the meaning of Article 2.1 of the TBT 

Agreement or within the meaning of Article XX of the GATT 1994. 

 The European Union acknowledges that the Panel’s determination of this issue will 356.

turn, in part, on its determination of the objectives that the measures pursue. This 

has been addressed as a preliminary issue above. Secondly, it will depend on the 

Panel’s appreciation of whether or not ILUC exists or is, as Indonesia claims “a 

fictional risk”. In this respect, the Union refers to its further submissions in Section 

3 above. It makes the following additional observations.  

 First, the European Union recalls that RED II explicitly identifies, in recital (2) the 357.

objective of “promoting renewable forms of energy” as a means of both reducing 

GHG emissions and also contributing to the Unions broader environmental policy. It 

follows that to the extent that Article 26 RED II and the Delegated regulation 

introduce a distinction between conventional biofuels with a high ILUC risk of 

expansion in to areas of carbon stock on the grounds of the overall emissions profile 

of those fuels, this is clearly linked directly to the objectives described above. Those 

objectives are consistent with the Union’s broader policy statements. 

 Indonesia invites the Panel to ignore this. It claims that there is no such link 358.

because:  

- ILUC risk does not exist as a concept; 

- If it did exist, the Union would have adopted measures addressing soya beans. 

 Neither argument can prevail. The nature of ILUC has been explained above.  359.

 As to the arguments relating to soya beans, this relies on Indonesia demonstrating 360.

that soya beans have an equivalent risk. The evidence Indonesia relies upon 

comprises studies which applied an emissions modelling approach (the same 

approach that Indonesia itself discredits) and which were not uniform on this point. 

 The European Union recalls that the application of the formula in the Delegated 361.

Regulation does not indicate that soya bean production represents equal or 

equivalent risks in terms of overall emissions or adverse environmental effects as 

palm oil. Therefore, the fact that soya bean is not treated as a high ILUC risk 

feedstock is not probative that the measures are not linked to the Union’s policy 

objectives. The European Union reiterates that it is not for the Panel to determine 

the degree to which a Member decides to pursue a policy objective. In reality, 

Indonesia claims the bar should have been lower so as to encompass other 

feedstock based biofuels. 
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 Second, as it set out in recital (31) RED II, given that Member States must achieve 362.

shares of renewable energy including in the transport sector, the Union legislator 

considers that “[i]t is necessary to provide for transparent and unambiguous rules 

for calculating the share of energy from renewable sources and for defining those 

sources.” As the Union explained in its first written submission, Article 26 RED II, 

fulfils this identified function of setting the rules for the calculation of shares of 

renewable energy. This is to be distinguished from the setting of a market access 

requirement. The targets can only serve their purpose if it is possible to determine 

whether or not they are being met. That is a further reason why Article 26 RED II 

must be read in conjunction with the targets as defined in Article 3 and Article 25 

RED II themselves. It also explains why the measure exists; the measure explains 

how to calculate the contribution to the targets.  

 Third, given that the legislation is designed to enable a Member State to calculate 363.

its contribution to a target which in itself seeks to ensure lower overall GHG 

emissions across the transport sector, there is a rational link between that objective 

and a scheme which incentivises the use of new low emissions technologies 

(advanced biofuels obligation) whilst encouraging Member States to refocus their 

efforts on promoting renewable fuels away from those which have higher emissions 

and environmental impacts (conventional biofuels). Not all forms of renewable 

energy are equally able to contribute to the Union’s overall policy goals. Any 

differentiation between categories of biofuels (advanced/conventional/conventional 

associated with high ILUC risk of expansion in to areas of high carbon stock) are 

linked to that objective. 

 Fourth, the European Union recalls that recital (29) RED II indicates that “policies 364.

supporting renewable energy should be predictable and stable and should avoid 

frequent or retroactive changes.” The legislative choice of adopting a ‘phase out’ of 

biofuels associated with a significant ILUC risk responds to this. In other words, the 

transition period that is foreseen is intended to allow for adjustments.  

 In sum, there is a rational link between each element of the design and operation of 365.

the high ILUC risk cap and phase out and the multiple objectives pursued 

concurrently by the Union’s legislative approach. Therefore, even if the Panel 

concludes that palm oil based biofuel has less competitive opportunities than other 

like products because it is not equally eligible to contribute to the European Union’s 

targets, that does not amount to unlawful discrimination within the meaning of 

Article 2.1 of the TBT Agreement. 
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5.5. Claims under Article 5.1.1, 5.1.2 and 5.2.1 of the TBT Agreement  

 
 Indonesia raises a number of claims concerning the low ILUC risk certification 366.

scheme and asserts, in particular, that (i) this establishes a conformity assessment 

procedure within the meaning of the TBT Agreement; (ii) the European Union is in 

breach of its obligations under Article 5.1.1, 5.1.2 and 5.2.1 of the TBT Agreement 

as regards that conformity assessment procedure. 

 The European Union maintains its position172 that the question of whether or not the 367.

measures establish a conformity assessment procedure for the purpose of applying 

the TBT Agreement is a threshold issue which Indonesia has not demonstrated. Nor 

has Indonesia adequately addressed the question of how it is splitting what it 

defines as a single measure (“high ILUC risk cap and phase out”) into a technical 

regulation and a conformity assessment procedure.173 

 The European Union makes the following observations on additional points that 368.

emerged in the course of the first substantive meeting without prejudice to its 

position that Indonesia has not established that the disciplines of the TBT 

Agreement are applicable. 

5.5.1.  The relevance of implementation 

 In their third party submission, Canada argues that the fact that a conformity 369.

assessment procedure has not yet been implemented should not, as a matter of 

course, preclude a Panel from assessing whether or not it is compatible with Article 

5.1.2 or Article 5.2.1 of the TBT Agreement.174 

 The European Union agrees with Canada that the wording of Article 5.1.1 of the TBT 370.

Agreement indicates that the obligations contained in that paragraph may, as a 

matter of principle, apply before the implementation of a given conformity 

assessment procedure: 

Members shall ensure that… conformity assessment procedures are 

prepared, adopted and applied. (emphasis added) 

 The European Union maintains that there is no breach of the substantive 371.

requirements of that provision in these proceedings. Contrary to Indonesia’s claims 

in its first written submission, the question before the Panel is whether or not 

access to those procedures is offered on a basis that is no less favourable to 

suppliers of like products. The mere fact that there is a conformity assessment 

                                                 
172 European Union’s first written submission, paras. 379, 382 and 505. 
173 European Union’s first written submission, paras. 398, 940 and 941. 
174 Canada’s Third Party Submission, paras. 14 to 15.  
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procedure which applies to palm oil and not to other oil-crop based biofuels does 

not establish a violation of this provision. The less favourable treatment is to be 

assessed from the perspective of suppliers of like products in a comparable position. 

Only those suppliers of products which are subject to the same procedures are in a 

comparable position for that purpose.  

 Indonesia has not demonstrated that Article 6 of the Delegated Regulation 372.

establishes a procedure which imposes conditions less favourable than those 

applicable to suppliers of palm oil based biofuel of national origin. The degree of 

implementation of the procedures affects all suppliers equally.  

 The analysis under Article 5.2.1 of the TBT Agreement is to be distinguished. This 373.

provision requires a conformity assessment procedure to be “undertaken and 

completed as expeditiously as possible and in a no less favourable order for 

products originating in the territories of other Members than for like domestic 

products.” 

 The European Union submits that the applicability of this provision, as a matter of 374.

principle, presupposes that there has been at least partial implementation.  

 In other words, the European Union does not disagree with Canada that there could 375.

be hypothetical cases in which Article 5.2.1 could apply even if the conformity 

assessment procedure at issue has not yet been fully implemented.  However, as is 

implicit from the example given by Canada, it could not apply where there is no 

implementation at all. Indeed, in the absence of any implementation it is not 

possible to establish that there is less favourable treatment. 

 Applying this analysis to the claims at issue in the present proceedings, in as far as 376.

Indonesia advances claims as to the comparative manner in which those conformity 

assessment procedures are “undertaken and completed” within the meaning of 

Article 5.2.1 of the TBT Agreement, this is an assessment which presupposes that 

low ILUC risk certification schemes are already in operation. As has been explained, 

to the European Union’s knowledge, this is not yet the case.  Accordingly, there is 

no basis to assess the comparative treatment, nor to determine whether these 

procedures are being “carried out” or “undertaken” as expeditiously as possible. 

5.5.2. Implementation of the certification procedures in Article 6 of the 

Delegated Regulation 

 Indonesia confirms that it takes issue not with the preparation, adoption or 377.

application of the future implementing rules under Article 5.1.2 of TBT Agreement 
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but with their current absence.175 Therefore, as explained, these claims fall outside 

the scope of this provision and moreover, have been addressed in substance 

elsewhere in these submissions.176 

 In any event, the European Union recalls that whilst the legal deadline for the 378.

adoption of the implementing act expired on 30 June 2021, the setup of voluntary 

schemes is not dependent on those guidelines having already been adopted. 

 Indonesia incorrectly claims that certification is impossible in the absence of the 379.

necessary rules for establishing how certification may be obtained.177 

 The implementing act on the certification guidelines will provide further information 380.

on the methodology for the auditing of the application of the criteria set in the 

Delegated Regulation. However, the adoption of the implementing act is not 

indispensable to carry out low-ILUC risk certification. Article 30(8) of the RED II 

provides that the certification guidelines seek to ensure certification “in an efficient 

and harmonised manner and in particular to prevent fraud”. In the absence of those 

certification guidelines it is for the Member States to verify, on the basis of national 

schemes or voluntary schemes, that the biofuels they count towards their 

renewable energy targets meet the low-ILUC risk criteria set out in the RED II and 

in the Delegated Regulation. The criteria set out in the Delegate Regulation for that 

purpose are already sufficiently detailed. While guidelines at EU level are certainly 

desirable in order to ensure a harmonised application of those criteria at national 

level, they are not a condition sine qua non for the certification of low ILUC-risk 

biofuels. 

 Although the European Commission endeavoured to publish the implementing act 381.

by 30 June 2021, it can confirm that unfortunately it has not been able to do so. On 

29 June 2021, the European Commission has launched a four-week public 

consultation on draft certification guidelines to address any possible concerns. All 

stakeholders may contribute to that process.  

 Indonesia also alleges that the low ILUC-risk criteria set out in the Delegated 382.

Regulation lack clarity, rendering them difficult, if not impossible, to meet in 

practice.178 

 As explained, this claim is contingent first on Indonesia demonstrating that Articles 383.

4 to 6 of the Delegated Regulation establish a “conformity assessment procedure” 

                                                 
175 Indonesia’s response to Panel’s question No. 94, paras. 258-262. 
176 European Union’s first written submission, para. 976. 
177 Indonesia’s response to Panel’s question No. 94, para. 260. 
178 Indonesia’s response to Panel’s question No. 94, para. 261. 



EU - Biofuels (Indonesia)   Second Written Submission 
(DS593)   by the European Union 

88 

within the meaning of Article 1.3 of Annex 1 to the TBT Agreement. Indonesia has 

not done so.179  

 In any event, the European Union does not accept the premise that any form of 384.

verification amounts to an obstacle to trade.  

 Indonesia takes issue with the criteria for low-ILUC risk claiming that they impose 385.

“unrealistic evidentiary requirements and the financial and regulatory risk of 

meeting the financial additionality criterion” and criticizes the alleged lack of 

practicability of the criteria for "abandoned and severely degraded land” and 

smallholders.180 In this respect, the European Union explained that Indonesia’s 

criticism fails to show that these criteria are impracticable.181 

 Regarding Indonesia’s claim under Article 5.2.1, Indonesia claims that conformity 386.

assessment procedures are not undertaken and completed as expeditiously as 

possible because the European Union failed to publish implementing rules.182 

However, as explained above, the adoption of the implementing act is not 

indispensable to carry out low-ILUC risk certification. Therefore, the mere fact that 

the European Commission has been unable to publish the implementing act by 30 

June 2021 does not violate this provision. 

 The absence of any request for the recognition of voluntary certification schemes is 387.

not imputable to the European Union. In any event, according to Article 30(4) of the 

RED II, recognition of a voluntary scheme is not necessary for its functioning. 

According to Article 30(9) of the RED II, recognition means that other Member 

States shall not require the supplier to provide further evidence of compliance with 

the sustainability and greenhouse gas emissions saving criteria laid down in Article 

29(2) to (7) and (10). 

 Finally, regarding Article 5.1.1 of the TBT Agreement, Indonesia rehearses in 388.

response to question No. 97 the arguments made in the first written submission. 

The European Union refers to the rebuttal made in its own first written 

submission.183 

5.6. Claims under Articles 12.2 and 12.3 of the TBT Agreement 

 Indonesia makes one comment in relation to these claims in its reply to the Panel’s 389.

questions. It argues that a WTO Member must make it possible to identify the 

special development, financial and trade needs that it considered and to ascertain 

                                                 
179 European Union’s first written submission, para. 970. 
180 Indonesia’s response to Panel’s question No. 94, para. 261. 
181 European Union’s first written submission, paras. 749-755. 
182 Indonesia’s first written submission, paras. 971-972. 
183 European Union’s first written submission, paras. 935-968.. 
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the respondent’s position in respect of the relevance and merits of those needs. In 

its view, it is neither sufficient nor necessary to show that processes were organised 

to receive comments from developing country Members or that, in the abstract, 

impact studies and assessments were carried out and replies were written to letters 

from developing countries expressing their concerns. Such evidence would not 

inform about the substantive content of a respondent’s active and meaningful 

engagement with the needs of developing country Members.184 

 The European Union explained that the obligation to "take account of" the needs of 390.

developing country Members under Article 12.3 of the TBT Agreement is met if the 

developing country communicated its concerns, including in the context of a public 

consultation, and if the Member discussed these concerns, either internally or in 

exchanges or consultations with the developing country, or it responds to the 

concerns of the developing country in the rule-making process.185 

 In Indonesia’s view, the European Union’s written replies to its concerns on multiple 391.

occasions and at multiple levels are neither sufficient nor necessary. 

 However, the existence of such replies shows that Indonesia was able to 392.

communicate its concerns and that the European Union considered them. That 

correspondence reflects that Indonesia’s concerns were also discussed bilaterally in 

the margins of the G20 Trade Ministers Meeting in Japan. For example, the letter of 

the High Representative and Vice President of the European Commission, Ms 

Mogherini, to Indonesia’s Ministry of Foreign Affairs acknowledges Indonesia’s 

concerns and provides a reply.186 Similarly, the letter of the President of the 

European Council to the President of Indonesia acknowledges those concerns and 

                                                 
184 Indonesia’s response to Panel’s question No. 99, paras. 282-286. 
185 European Union’s response to Panel’s question No. 99, paras. 461-463. 
186 See, for example, an excerpt of this letter: “I appreciate your concerns, not least due to the importance of 
the palm oil sector in Indonesia including for the livelihoods of smallholders. Additionally. I am well aware of 
the essential role that this product plays in Indonesia's economy, and in reaching poverty reduction goals. The 
outcome of the vote in the European Parliament reflects the deep concerns of EU stakeholders on 
sustainability, in particular as regards deforestation caused by palm oil production. I would stress however that 
that the European Parliament's proposal does not constitute an outright ban Member States would therefore be 
allowed to continue importing such fuels, although these could not count for meeting the EU's renewable 
energy target.” (Exhibit IDN 283). 
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provides a reply187. The letter from Commissioner Cañete to the President of 

Indonesia provided a similar reply.188 

 Indonesia considers that the Member preparing or applying a technical regulation 393.

must “ascertain the respondent’s position in respect of the relevance and merits of 

those needs”. However, WTO case-law does not impose a requirement that the 

respective Member must agree or accept those needs.189 In reality this is what 

Indonesia is requesting.  

 For all the reasons set out in the EU’s first written submissions, the EU maintains 394.

that even were Article 12.1 and 12.3 of the TBT Agreement found to be applicable, 

quod non, Indonesia has not demonstrated any violation of the substantive 

obligations in these provisions.190 

6. CLAIMS UNDER THE GATT 1994  

6.1. Article I.1 of the GATT 1994 and Article III.4 of the GATT 1994 

 Indonesia has clarified that it makes claims of de facto discrimination in respect of 395.

both oil palm crop-based biofuel and palm oil imported from Indonesia. Those 

claims relate exclusively to the measure described as the high ILUC risk cap and 

phase out. 

 Indonesia has also clarified that: 396.

the focus of Indonesia’s non-discrimination claims under Articles 2.1 of the 

TBT Agreement as well as Articles I:1 and III:4 of the GATT 1994 in 

respect of oil crop-based biofuel is on the treatment of PME as compared 

to the treatment of RME and SBME, considering that the latter comprise 

the major share of biodiesel produced in the European Union191 and that 

Indonesia exports only PME.192 

 This highly selective approach to the identification of the relevant products is driven 397.

by the market definition Indonesia has applied. Thus Indonesia explains that it 

considers that: 

                                                 
187 See, for example, an excerpt of this letter: “As regards the ongoing legislative process for the revision of 
the Renewable Energy Directive, I understand your concerns over an amendment by the European Parliament 
which proposes not to count palm oil based biofuels towards the EU's future renewable energy target. You are 
probably aware that the Council of the European Union supports instead a cap for counting conventional 
biofuels towards the EU's renewable energy target for 2030, at a level similar to our current regime. This is in 
order to ensure stability for investments taken in sustainable biofuel production. In line with the proposal by 
the European Commission, any distinguishing of different types of conventional biofuels should be based, in the 
Council's view, on objective and transparent criteria to measure their environmentally sustainable production.” 
(Exhibit IDN-285) 
188 Exhibit IDN-286 
189 Panel Reports, US – COOL, para. 7.646.   
190 European Union’s first written submission, paras. 1007-1030. 
191 Indonesia’s opening statement at the first meeting of the Panel, para. 70; Indonesia’s first written 
submission, para. 23 and Figure No. 3. 
192 Indonesia’s response to Panel’s question No. 48, paras. 125 to 127. 
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the market for biofuel feedstock is driven and determined by the market 

for biofuel established by Articles 25(1) and 26(1) of RED II. Within that 

market, palm oil, rapeseed oil and soybean oil compete as a feedstock for 

the production of oil crop-based biofuel. 

 The European Union has addressed the issue of market definition above in the 398.

context of its response to the claims under Article 2.1 of the TBT Agreement. The 

European Union maintains that even if were accepted that “opportunities” are 

created for conventional biofuels through the relevant provisions of RED II193 , the 

scope, nature and even existence of such opportunities is contingent of the policies 

adopted by each individual Member State. Moreover, it is incorrect to characterise 

the effect of the measure as a ”ban”. Moreover, the European Union refers to 

paragraphs to 117 et seq of its first written submission where it explains the 

reasons why the comparative exercise Indonesia has conducted in inherently 

flawed. 

6.2. Article XI of the GATT 1994 

6.2.1. Indonesia’s arguments 

 Indonesia contends that the high ILUC-risk and phase–out puts into practical effect 399.

a quantitative prohibition or restriction on the importation of palm oil,194 by 

imposing a quantitative limitation on imports of palm oil.195 While Indonesia argues 

that the high ILUC-risk and phase–out is an internal regulation falling within the 

purview of Article III of the GATT 1994, Indonesia contends that the same measure 

can be subject to Article XI:1 of the GATT 1994, notably in circumstances where the 

affected imported goods are not or cannot be domestically produced.196  

 At the hearing and in its written responses, Indonesia adds that its claims under 400.

Article III:4 of the GATT 1994, against the high ILUC-risk cap and phase-out 

concern both palm oil and oil palm crop-based biofuel. However, were the Panel to 

uphold Indonesia’s claim under Article XI, there would be no need to look into the 

Article III:4 claim in respect of discrimination against palm oil but only to deal with 

claim of discrimination against oil palm crop-based biofuel under Article III of the 

GATT 1994.197 

                                                 
193 It is to be noted that for these purposes, Indonesia acknowledges the sectoral target is a relevant provision.  
194 Indonesia’s first written submission, para. 1101. 
195

 Indonesia’s first written submission, para. 1103. 
196 Indonesia’s first written submission, para. 1115, Indonesia’s response to Panel’s question No. 101, para. 
296. 
197 Indonesia’s response to Panel’s question No. 100, para. 287, and No. 101, para. 295. 
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6.2.2. EU’s response  

 The EU has explained that whilst there cannot be a general presumption as to the 401.

relationship between Article III and Article XI, those provisions need to be 

interpreted in light of the customary rules of interpretation of international law. That 

requires consideration of the ordinary meaning of the terms contained in those 

provisions in their context and in light of the object and purpose of the treaty. 

Context includes a reading of each provision in relation to other potentially relevant 

provisions and the principle of effectiveness.198  

 The very texts of those two articles shows that in general they have a different 402.

scope because measures affecting the "importation" of products are regulated in 

Article XI:1, and those affecting "imported products" are dealt with in Article III.199 

That observation is confirmed by the context. If any measure falling within Article 

III may also fall within Article XI:1, Article III would become largely superfluous, 

while the exceptions to Article XI:1 would also apply to internal requirements. If the 

inconvenience for foreign producers of an internal regulation would be considered 

an import restriction, Members would be precluded from adopting almost any 

internal regulatory measure because they would systematically violate Article XI. 

That does not exclude however, that a “measure” identified by a complainant can 

have two different aspects (which in themselves constitute identifiable measures) 

one falling within Article III and another within Article XI of the GATT 1994.200  

 The EU also explained that, in the context of Article XI:1, the expression 403.

"restriction… on importation" refers to a restriction "with regard to" or "in 

connection with" the importation of the product. Hence, the key factor to consider in 

determining whether a measure may properly fall within the scope of Article XI:1 is 

the nature of the measure as a restriction in relation to importation.201 The limiting 

effect must be on importation itself.202 Furthermore, it is plain that Article XI 

includes only those prohibitions and restrictions that limit the quantity or amount of 

a product being imported or exported.203  

 In the present case, the goods to which the ILUC-risk cap and phase-out may apply 404.

are not palm oil, but biofuels. Moreover, palm oil based biofuels are produced in the 

European Union and in significant quantities. It follows that the ILUC-risk cap and 

                                                 
198 Panel Report, India – Autos, paras. 7.222. 
199 Panel Report, Canada – FIRA, para. 5.14. 
200 European Union’s first written submission, section 5.2.2, European Union’s response to Panel’s question 
No.101. 
201 Panel Report, India – Autos, paras. 7.257-7.261. 
202 Panel Report, India – Autos, para. 7.270.. 
203 

Appellate Body Reports, China – Raw Materials, para. 320. 
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phase-out applies indistinctly to imported and domestic products once they are 

placed in the EU market. 

 Hence, Indonesia has not shown that the high ILUC-risk cap and phase-out would 405.

constitute an exceptional situation where both Article XI and Article III might apply. 

Indonesia has also failed to identify different aspects of the “measures” falling 

within different provisions. In addition, Indonesia itself has explained that, any 

hypothetical negative effect of the high ILUC-risk cap and phase-out on palm oil 

imports in the European Union will be the consequence of a purely internal event, 

i.e. the decrease in the domestic demand for palm oil used for biofuel production 

induced by the high ILUC-risk cap and phase-out, and not of a restriction “with 

regard to" or "in connection with" the importation of palm oil, which limits the 

quantity or amount of palm oil that can be imported.  

 Finally, even accepting that the high ILUC-risk cap and phase-out may in the long 406.

run induce a decrease in the EU demand for palm oil based biofuels, that would not 

necessarily translate into a decrease of palm oil imports nor would it create 

whatever condition limiting the quantity of palm oil to be imported, because palm oil 

is imported and used in the EU for different purposes.  

 In conclusion, according to the European Union there is no limiting effect on 407.

importation itself of palm oil and therefore the high ILUC-risk cap and phase-out 

does not fall within Article XI of the GATT 1994.  

6.2.3. EU further rebuttals 

 While the Panel asked a number of very pertinent and precise questions about 408.

Indonesia’s Article XI claims, Indonesia has avoided giving any precise responses to 

those questions.  

 Indonesia’s legal construction can be summed up as follows. 409.

 The starting point of Indonesia’s reasoning is that the high ILUC-risk cap and phase-410.

out, by reducing the eligibility of palm oil based biofuels for the EU renewable 

energy targets, has a detrimental effect on the competitive conditions of palm oil 

and palm oil based biofuels in the EU market. It is, therefore, in Indonesia’s view, a 

measure which falls under Article III:4 of the GATT 1994. However, according to 

Indonesia, that same detrimental effect on the competitive conditions of palm oil 

and palm oil based biofuels into the EU market will translate in less imports of palm 

oil and palm oil based biofuels in the EU. Therefore, Indonesia goes on, the high 

ILUC-risk cap and phase-out falls also within the purview of Article XI of the GATT 

1994.  
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 The inescapable logical implication of this legal construction is that any measure 411.

falling within Article III will also fall within Article XI, in complete disregard of the 

text of those provisions and independently of whether the product is or can be 

domestically produced.   

 Indonesia argues, moreover, that a “measure regulating, for example, the sale or 412.

use of a product that is not and cannot be domestically produced logically does not 

and cannot apply to a domestic product. Indonesia submits that such a measure can 

operate so as to put into effect a prohibition or restriction on importation”204 and 

“Whether that is the case … Article XI applies, and not Article III”205.  

 However, as already noted, the high ILUC-risk cap and phase-out applies to 413.

domestic palm oil based biofuels. It does not apply and does not regulate the sale 

or use of palm oil in the European Union (regardless of whether palm oil can be 

produced in the European Union). Therefore, this is not the situation prevailing in 

the present case. Actually, with this argument Indonesia confirms that as a rule 

Articles XI and III do not overlap but apply to different types of measures.  

 Indonesia refers moreover to “a measure that regulates, for example, the sale or 414.

use of product made from a particular input that per se can only be imported but 

the product can be domestically produced. That is an internal measure affecting the 

sale or use of that product and falls within the scope of Article III:4. However, for 

the reasons explained, it may also operate to put into effect a prohibition or 

restriction on importation of the input.”206 

 Hence, it would appear that according to Indonesia not “any origin-neutral 415.

regulation that applies … to products made using input that is always imported, 

would fall within the scope of Article XI:1”. Some measures of this type would fall 

within Article XI, while others would not. In any event, they would all still remain 

subject to the discipline of Article III.  

 This reasoning has no legal merits.  416.

 First, Indonesia does not explain how to distinguish measures applying ‘to products 417.

made using input that is always imported’ that would fall also within Article XI and 

those that would fall only under Article III. Already for this simple reason it should 

be rejected.  

 Second, according to Indonesia itself, this reasoning creates an unnecessary 418.

duplication. Indeed, the measure remains “an internal measure affecting the sale or 

                                                 
204 Indonesia’s response to Panel’s question No. 100, para. 290 (underlined added). 
205 Ibidem. 
206 Indonesia’s response to Panel’s question No. 100, para. 291. 
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use of that product and falls within the scope of Article III:4.” Why would there be a 

need to apply Article XI to tackle the same detrimental effect on the competitive 

conditions of the input product, which can already be addressed under Article III? 

 Third, in the present case it is clear that the high ILUC-risk cap and phase-out has 419.

no limiting effect on importation itself of palm oil, because it applies to biofuels. 

Hence, the high ILUC-risk cap and phase-out is not capable of limiting the quantity 

of palm oil that can be imported in the European Union. The EU explained, indeed, 

that EU demand for palm oil does not depend only on biofuel production and 

whatever demand there is in the EU market for palm oil, Indonesia will continue to 

be able to export to the EU as much palm oil as necessary to satisfy that demand. 

Indonesia itself has argued that a decreased use of palm oil for EU biofuel demand 

might result in the use of more palm oil to meet non-fuel demand for vegetable 

oil.207 Assuming that Indonesia is right on this point, what quantitative limitation 

does the high ILUC-risk cap and phase-out create on the importation of palm oil in 

the European Union for meeting non-fuel demand for vegetable oil? The answer is 

clear: none. 

 Indonesia also contends that if a concurrent application of Articles XI and III is not 420.

admitted in the present case that “would allow WTO Members to circumvent their 

obligations under Article XI:1 by implementing import restrictions through internal 

measures that, while not referring explicitly to importation, are designed to have a 

limiting effect on importation of a product that can be only of foreign origin. 

Furthermore, if no like product might exist in the relevant market, such measure 

could possibly, in an individual case, fall outside the scope of both Articles XI:1 and 

III:4”.208 

 The farfetched circumvention risk mentioned by Indonesia postulates that the 421.

“internal measure” has a limiting effect on importation of a product that can be only 

of foreign origin. However, precisely that limiting effect has not been demonstrated 

by Indonesia in the present case simply because it does not exist. Indonesia’s 

reasoning is therefore circular, it postulates an effect that does not exist and argues 

that risk should guide the Panel interpretation of the legal provisions at issue. 

 The second, even more remote risk of creating a legal lacuna (measures falling 422.

neither within Article XI nor within Article III) is based on a conceptual confusion 

between ‘like product’ and ‘imported product that can be only of foreign origin’. If 

there is no (domestic) like product obviously there can be no issue of national 

                                                 
207 Indonesia’s response to Panel’s question No. 21, para. 62. 
208 Indonesia’s response to Panel’s question No. 100, para. 292. 



EU - Biofuels (Indonesia)   Second Written Submission 
(DS593)   by the European Union 

96 

treatment and one does not see why Article III would need to apply. However, in 

the present case Indonesia claims that there are domestic like products both for 

palm oil and palm oil based biofuels.  

 Moreover, the risk of a legal lacuna is highly speculative. Why would a Member 423.

prohibit the importation of a product it cannot produce and which is not in 

competition with any domestic product? Such decision would make little sense from 

an economic viewpoint because that Member would deprive its industry and final 

consumers of a product which they might need and which cannot be replaced. Of 

course, a WTO Member may wish to restrict or prevent the import of that type of 

product when it considers the product to be in conflict with the values protected by 

Article XX of the GATT 1994. In such a case, it could easily restrict or prohibit 

imports without fearing the accusation of protecting a domestic like product, 

because there is no such like product. It would have no incentive to disguise an 

import restriction under an ‘internal measure’ that applies only to a product that it 

cannot produce and which is not in competition with any domestic like product. In a 

nutshell, the alleged legal lacuna rather than reflecting a genuine concern is a highly 

speculative argument to support a convoluted legal construction proposed by 

Indonesia to demonstrate that Article XI applies in the present case.  

 Put it differently, it is difficult to understand how a measure that has a detrimental 424.

impact on competitive opportunities for imported products may, at the same time, 

also result in a limiting effect on the importation of a different product, e.g. an 

input, which is not and cannot be produced domestically. If the competitive 

opportunities of palm oil based biofuels are affected by the EU internal measure, 

Indonesia might in turn export to the European Union less palm oil biofuel than it 

would have otherwise (not palm oil as such). That is, at the end of day, the 

economic consequence of any violation of the national treatment principle. 

Assuming that the measure does not apply to palm oil, the quantity of palm oil 

exported to the EU may or may not remain the same for that simple reason. 

Whether palm oil can or cannot be produced domestically is irrelevant in this 

respect. If, on the other hand, the complaining Member thinks that the same EU 

internal measure also affects the competitive opportunities of palm oil (as Indonesia 

argues in the present case) then the affected Member can make a claim under 

Article III not only with regard to the final product (palm oil based biofuels), but 

also with respect to the input product (palm oil). In any event, under this scenario 

once the alleged less favourable treatment of palm oil based biofuel is removed, 

there would be nothing else to do to ensure that palm oil is treated the same way 

as any other domestic like product, as the alleged import restriction of palm oil is 
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the other side of the coin of the less favourable treatment accorded to imported 

palm oil biofuel.  

 Finally, the European Union also subscribes to the lucid explanation provided by 425.

Canada in its replies to the Panel’s question. Canada explained that:  

whether the measure, or an aspect of it, is in its essence a 

measure that operates as a restriction on importation209, an 

internal regulation that is enforced, in the case of imports, 

at the time of importation, or simply an internal measure 

that has an incidental effect on imports by influencing 

demand210211 

The high ILUC-risk cap and phase out regulates biofuel, 

whether domestic or imported, in the EU's internal market.  

It does not impose any limiting condition that is "specifically 

related to the importation of [palm oil], nor that it is 

instituted or maintained "with regard to" or "in connection 

with" the importation of [palm oil]"212.  It does not, for 

instance, operate to render the importation of a palm oil 

prohibitively expensive, restrict the ports through which 

palm oil may be imported, or impose a mandatory condition 

that must be met to be allowed to import palm oil.213 

… detrimental impacts on commercial opportunities that 

result from the application of an internal regulation are not 

sufficient to re-cast that internal regulation into a measure 

through which a prohibition or restriction on the importation 

of a product is instituted or maintained.214 
 In light of the foregoing, the European Union submits that the Panel should reject 426.

Indonesia’s claims under Article XI of the GATT 1994.  

6.3. Article X: 3 of the GATT 1994 

 Indonesia’s specifies that its claim under Article X:3(a) is not premised on the 427.

content of a not yet existing set of implementing rules but on allegedly missing 

necessary elements in the Delegated Regulation. The alleged missing elements 

comprise both (i) the failure to set out necessary rules for establishing how 

certification may be obtained and (ii) the failure to explain the meaning of the low 

ILUC-risk criteria.215 

 The EU argued that the Delegated Regulation falls outside the scope of Article 428.

X:3(a) of the GATT 1994. The Delegated Regulation creates substantive rules and 

                                                 
209 Panel Report, Dominican Republic – Import and Sale of Cigarettes, para. 7.266. 
210 See Panel Reports, China – Auto Parts, para. 7.270 for an example of an internal measure that could have 
an impact on the demand for imported products. 
211 Canada’s responses to the Panel’s questions, para. 16. 
212 Panel Report, Dominican Republic – Import and Sale of Cigarettes, para. 7.258. 
213 Canada’s responses to the Panel’s questions, para. 19. 
214 Canada’s responses to the Panel’s questions, para. 21. 
215 Indonesia’s responses to the Panel’s questions, paras. 255-256. 
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does not concern the administration of the RED II or the manner in which RED II is 

put into practical effect.216 

 In any event, if the Panel were to consider that the Delegated Regulation concerns 429.

the administration of the RED II, Indonesia’s claim is unfounded. 

 The Delegated Regulation sufficiently explained the concept of low ILUC-risk criteria 430.

and provided sufficient elements for low-ILUC certification. More exactly, Article 3 of 

the Delegated Regulation sets out two cumulative criteria for the purposes of 

assessing what will constitute “high ILUC-risk” feedstock for which a significant 

expansion of the production area into land with high-carbon stock is observed. 

Articles 4 and 5 of the Delegated Regulation define the conditions for certifying 

biofuels, bioliquids and biomass fuels as “low ILUC-risk”. Article 4 identifies three 

cumulative criteria which must be satisfied and Article 5 defines the criteria 

“additionality measures” must meet in order to satisfy the requirements for 

certification under Article 4(b). Contrary to Indonesia’s allegations217, the mere 

existence of a certification mechanism does not mean that the Delegated Regulation 

is incomplete and the RED II is unreasonably administered. 

 The implementing act on the certification guidelines will provide further information 431.

on the methodology for the auditing of the application of the criteria set in the 

Delegated Regulation. However, the adoption of the implementing act is not 

indispensable to carry out low-ILUC risk certification. Article 30(8) of the RED II 

provides that the certification guidelines seek to ensure certification “in an efficient 

and harmonised manner and in particular to prevent fraud”. In the absence of those 

certification guidelines it is for the Member States to verify, on the basis of national 

schemes or voluntary schemes, that the biofuels they count towards their 

renewable energy targets meet the low-ILUC risk criteria set out in the RED II and 

in the Delegated Regulation. The criteria set out in the Delegate Regulation for that 

purpose are already sufficiently detailed. While guidelines at EU level are certainly 

desirable in order to ensure a harmonised application of those criteria at national 

level, they are not a condition sine qua non for the certification of low ILUC-risk 

biofuels. 

 Although the European Commission endeavoured to publish the implementing act 432.

by 30 June 2021, it is able to confirm that unfortunately it has not been in a 

position to do so. On 29 June 2021, the European Commission has launched a four-

                                                 
216 European Union’s first written submission, paras. 1204-1222. 
217 Indonesia’s first written submission, para. 1219 and Indonesia’s responses to the Panel’s questions, para. 
256. 
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week public consultation on draft implementing rules in order to address any 

possible concerns. All stakeholders may contribute to that process.218  

 Therefore, the present case is different than, for example, China — Raw Materials, 433.

where the Panel found that the lack of guidelines constituted relevant evidence in 

establishing unreasonable administration within the meaning of Article X:3 a).219 

The Delegated Regulation sufficiently defined the concept of low ILUC-risk criteria 

and provided sufficient elements for low-ILUC certification. 

 Finally, the EU notes that Indonesia clarification that that its claim under Article 434.

X:3(a) is not premised on the content of a not yet existing set of implementing 

rules. However, if were premised on the upcoming implementing rules (quod non), 

the EU confirms that such claim would not be premature as initially argued220 

because the deadline for their adoption has in the meantime expired as explained 

above. 

6.4. Article XX of the GATT 1994  

6.4.1. EU’s arguments 

 First, the European Union has explained that, despite the textual differences, the 435.

legal test is similar in Article XX(a), (b) and (g). Contrary to what Indonesia alleges, 

this is not a novel interpretation, but a consolidation and systematisation of the 

legal test, robustly grounded in the very text of the provisions at issue and in the 

existing Appellate Body case-law.  

 With respect to the values protected, there is an overlap between the three 436.

subparagraphs at issue.  

 With regard to the connection between the measure at issue and the stated 437.

objectives, both the “necessity” test and the “relate to” test boil down to requiring a 

close and genuine relationship of ends and means.221 While the case-law with 

regard to necessity goes beyond the contribution of the measure at issue, looking 

into less trade restrictive alternatives (capable of making an equivalent 

contribution), in cases where Article XX(g) was invoked a similar inquiry into 

alternative courses of action took place, under the chapeau.222 

                                                 
218 The public consultation was published online at the following address: http://ec.europa.eu/info/law/better-
regulation/initiatives/isc-2021-03964_en 
219 Panel Report, China — Raw Materials, para. 7.745.   
220 European Union’s first written submission, paras. 1194-1203 
221 Appellate Body Report, Brazil – Retreaded Tyres, para. 145; Appellate Body Reports, China – Raw Materials, 
para. 355. 
222 Appellate Body Report, US - Shrimp, paras. 161 and following. 

http://ec.europa.eu/info/law/better-regulation/initiatives/isc-2021-03964_en
http://ec.europa.eu/info/law/better-regulation/initiatives/isc-2021-03964_en
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 With regard to the “in conjunction with” particular requirement in Article XX(g), 438.

this was considered in the case-law an expression of the even-handedness.223 

However, the chapeau requirement with regard to arbitrary and unjustifiable 

discrimination between countries where the same conditions prevail was also rightly 

interpreted as an expression of even-handedness.224 To illustrate this concept it is 

useful to remember that the Appellate Body has acknowledged that Article XX(g) 

can be invoked also for the conservation of living natural resources. Therefore, for 

instance a WTO Member could adopt measures for protecting the life of wild fauna 

or flora either under Article XX(b) or under Article XX(g) because by so doing it is 

protecting the health and life of plants or animals but it is also conserving natural 

resources. In either case, those measures would be subject to an even-handedness 

requirement. 

 Finally, with regard to the chapeau as such, this is a common introductory clause 439.

that informs the entirety of the 10 letters in Article XX, including (a), (b) and (g). In 

the case of a measure pursuing multiple, intertwined policy objectives the text and 

aim of the chapeau requires their joint examination.225 

 Thus, when looking at Article XX(a), (b) and (g) as a whole, a panel will in 440.

essence have to conduct a similar balancing exercise, albeit with small variations as 

to the place where certain analytical steps take place, but with a similar result 

achieved in the end, based on similar considerations, while taking into account both 

the design and the application of the measure. 

 Second, the European Union has explained that the measures at issue pursue a 441.

composite objective, the values protected being intertwined. Climate change and 

biodiversity loss influence each other, and both of them are matters of the highest 

moral concern. 

 This means that with regard to any less trade restrictive alternatives possibly 442.

proposed by Indonesia, they would have to equally contribute to all three objectives 

at the same time. 

 With regard to the chapeau, in assessing whether arbitrary or unjustifiable 443.

discrimination occurs there has to be checked whether the discrimination "can be 

                                                 
223 Appellate Body Report, US – Shrimp, paras. 143-145. See also Appellate Body Report, US –Gasoline, pp. 
20-21: 
Put in a slightly different manner, we believe that the clause "if such measures are made effective in 
conjunction with restrictions on domestic product or consumption" is appropriately read as a requirement that 
the measures concerned impose restrictions, not just in respect of imported gasoline but also with respect to 
domestic gasoline. 
The clause is a requirement of even-handedness in the imposition of restrictions, in the name of conservation, 
upon the production or consumption of exhaustible natural resources. 
224 See e.g. Appellate Body Report, EC - Seal Products, paras. 5.330 and following. 
225 European Union’s response to the Panel’s questions, para. 438. 
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reconciled with, or rationally related to, the policy objective with respect to which 

the measure has been provisionally justified" under one of the sub-paragraphs of 

Article XX.226 

 Thus, as already explained, to the extent there is a difference in treatment between 444.

biofuels and fossil fuels, on the one hand, and amongst the “generations” of 

biofuels, on the other hand, that is linked to the composite objectives pursued by 

the measure at issue: it has a rational connection with fighting climate breakdown, 

preventing biodiversity collapse and addressing the associated public outcry. 

 In conclusion, the European Union’s approach (i) is solidly grounded in the very 445.

legal text of Article XX(a), (b) and (g) and does not present a novel legal 

interpretation, and (ii) is embedded in the nature and operation of the composite 

objectives pursued by the measure at issue. 

6.4.2. Indonesia’s response  

 Indonesia’s response is not so developed at this stage of the proceedings, 446.

consisting of mainly recalling relevant case law with which the European Union 

agrees. Notably, Indonesia does not put forward reasonably available alternatives 

capable of achieving the composite objectives pursued by the European Union. 

 Indonesia puts forward three allegations. 447.

 First, during the first substantive meeting Indonesia seemed to suggest that the 448.

European Union comes with a novel interpretation of the legal test in Article XX(a), 

(b) and (g). 

 Second, Indonesia alleges that the objectives pursued by the measure at issue 449.

are protectionist.227 The European Union refers to the section on the objectives of 

the “measures” of this second written submission. 

 Third, Indonesia does not understand the intertwined nature of the multiple 450.

objectives pursued.228  It maintains that the objectives should be analysed 

separately. 

 Neither does it accept that the respective objectives could be shared by a number 451.

of provisions and legal instruments, reflecting a consistent approach to risks to 

climate and biodiversity and public morals concerns. Indonesia submits that the 

                                                 
226 Appellate Body Reports, EC – Seal Products, para. 5.306; Appellate Body Report, Brazil – Retreaded Tyres, 
para. 7.329. 
227 See for instance Indonesia’s first written submission, paras. 6, 598, 606 to 607, and 619 to 620. 
228 Indonesia’s response to Panel question no 88. 
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European Union is seeking a general approval of the EU Biofuels Regime 

irrespective of any specific actions taken under that overarching umbrella.229 

 Regardless of what the objectives of the EU Biofuels regime might or might not 452.

be, Indonesia salami-slices the 7 % maximum share and the high ILUC-risk cap and 

phase-out. 

6.4.3. EU’s further arguments 

 In this sub-section, the European Union will provide further arguments with 453.

regard to its invocation of Article XX and Indonesia’s reaction, to be read together 

with the sections on the objectives of the “measures” and Article 2.2 of the TBT 

Agreement. 

 With regard to the objectives pursued by the measure at issue, Indonesia 454.

maintains that: 

the Panel must […] determine the objective of those specific 

measures, based on all the evidence presented to it, taking 

into account the text of the legal instruments in which those 

measures are found, their legislative history and other 

evidence regarding the structure and operation of the 

measures.230 
 The European Union fully agrees with this statement. In this respect, the European 455.

Union notes that when taking into account the “text of the legal instrument where 

the measures are found” and not only the provision laying down the measure, one 

could easily discern the composite objectives pursued by the measure at issue. 

 The European Union has already discussed certain aspects of recital 96 of RED II. 456.

It provides that “Such finite resources, recognised in various international 

instruments to be of universal value, should be preserved.”  

 Such “international instruments” referring to the resources of “universal value” are 457.

the UN Convention on Biological Diversity, the Convention on International Trade in 

Endangered Species of Wild Fauna and Flora (CITES), the Framework Convention 

on Climate Change (UNFCCC) and the Paris Agreement. The European Union has 

already referred to most of them in its first written submission.231 

 The UN Convention on Biological Diversity provides that: 458.

Conscious of the intrinsic value of biological diversity and of 

the ecological, genetic, social, economic, scientific, 

educational, cultural, recreational and aesthetic values of 

biological diversity and its components. 

                                                 
229 Indonesia’s responses to the Panel’s questions, para. 196. 
230 Indonesia’s responses to the Panel’s questions, para. 195. 
231 See for instance para. 1312. 
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Conscious also of the importance of biological diversity for 

evolution and for maintaining life sustaining systems of the 

biosphere, 

Affirming that the conservation of biological diversity is a 

common concern of humankind, 

Reaffirming also that States are responsible for conserving 

their biological diversity and for using their biological 

resources in a sustainable manner, 

Article 1 

The objectives of this Convention, to be pursued in 

accordance with its relevant provisions, are the conservation 

of biological diversity, the sustainable use of its components 

and the fair and equitable sharing of the benefits arising out 

of the utilization of genetic resources. 
 Similarly, CITES refers to: 459.

Recognizing that wild fauna and flora in their many beautiful 

and varied forms are an irreplaceable part of the natural 

systems of the earth which must be protected for this and 

the generations to come; 

Conscious of the ever-growing value of wild fauna and flora 

from aesthetic, scientific, cultural, recreational and 

economic points of view; 

Recognizing that peoples and States are and should be the 

best protectors of their own wild fauna and flora; 

Recognizing, in addition, that international co-operation is 

essential for the protection of certain species of wild fauna 

and flora against over-exploitation through international 

trade; 

Convinced of the urgency of taking appropriate measures to 

this end; 
 The UNFCCC provides that: 460.

Acknowledging that change in the Earth's climate and its 

adverse effects are a common concern of humankind, 

Concerned that human activities have been substantially 

increasing the atmospheric concentrations of greenhouse 

gases, that these increases enhance the natural greenhouse 

effect, and that this will result on average in an additional 

warming of the Earth's surface and atmosphere and may 

adversely affect natural ecosystems and humankind, 
 The Paris Agreement reads in a relevant part: 461.

Acknowledging that climate change is a common concern of 

humankind, Parties should, when taking action to address 

climate change, respect, promote and consider their 

respective obligations on human rights, the right to health, 

the rights of indigenous peoples, local communities, 

migrants, children, persons with disabilities and people in 

vulnerable situations and the right to development, as well 

as gender equality, empowerment of women and 

intergenerational equity, 
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Noting the importance of ensuring the integrity of all 

ecosystems, including oceans, and the protection of 

biodiversity, recognized by some cultures as Mother Earth, 

and noting the importance for some of the concept of 

"climate justice", when taking action to address climate 

change, 

 
 Indonesia continues and alleges that: 462.

In essence, what the European Union is asking from the Panel is a general approval 

of any EU Biofuels Regime or Green Deal policy regardless of any specific actions 

taken under the umbrella of such policies or regimes.232 

 This is not correct. The intertwined objectives are the objectives of the legal 463.

instruments that compose the EU Biofuels Regime and the Panel has to establish if 

the measures challenged by Indonesia contribute to these objectives in the manner 

required by Article XX of the GATT 1994 and Article 2.2 of the TBT Agreement. 

 The European Union is not wrong to focus on the objectives of the EU Biofuels 464.

Regime, as it seeks to achieve the very same objectives by the salami slices 

isolated by Indonesia in its panel request. Section 3.3 of the European Union’s first 

written submission provides evidence and arguments to support its position. 

 Indonesia focuses on the fact that “not every recital in either RED I or RED II 465.

explains the rationale for introducing the 7 % limitation and the high ILUC-risk cap 

and phase-out”.233 While this is correct, it is not reasonable to expect that the 

objectives of a given measure are re-iterated with respect to each of its 

components or even less with respect to each of the articles of each legal 

instrument that compose that policy, which Indonesia has identified as containing 

the challenged measures. Indeed, Indonesia itself continues and concedes that “the 

Panel must […] take into account […] the broader context in which those measures 

were adopted”.234 

 The European Union fully agrees that a panel “is not bound by a Member’s 466.

characterisation of the objectives it pursues through the measure”, 235 being called 

to make an objective assessment of the objective(s) of the measure236 while 

considering all the evidence presented to it.237 Hence, a panel is also not bound by 

the characterisation of those objectives by the complaining Member. It is not 

                                                 
232 Indonesia’s responses to the Panel’s questions, para. 196. 
233 Indonesia’s responses to the Panel’s questions, para. 192. 
234 Indonesia’s responses to the Panel’s questions, para. 190. 
235 Appellate Body Report, US – Tuna II (Mexico), para. 314 (emphasis added). See also Appellate Body 
Reports, US – Gambling, para. 304; EC – Seal Products, para. 5.144. 
236 Appellate Body Report, US – Tuna II (Mexico), para. 314. 
237 Appellate Body Reports, EC – Seal Products, para. 5.144. 
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because a complainant has sliced the challenged measure in thin slices that the 

objectives pursued by each slice become different par rapport to the objectives 

pursued by the whole salami.  

 Thus, applying this legal standard to the facts of the case, the Panel should 467.

objectively find that the intertwined objectives of the salami slices identified by 

Indonesia can be and are the same as the rest of the EU Biofuels Regime, based on 

the entirety of the evidence submitted to the Panel. 

 With regard to less trade restrictive alternatives capable of achieving the 468.

European Union intertwined objectives, Indonesia puts none forward under Article 

XX. The European Union reacts in a separate section on the unsuitability of the 

alternatives presented by Indonesia under Article 2.2 of the TBT Agreement. 

 With regard to the chapeau, the European Union notes that the fact that the 469.

objectives pursued are common to the entirety of the EU Biofuels Regime and to a 

number of other EU instruments and policies pertaining to environmental issues is a 

strength, and not a weakness as Indonesia seems to suggest with its salami-slicing 

approach. It confirms that those objectives are genuine; they are real concerns for 

the EU public and decision makers and not a pretext for adopting protectionist 

measures. 

 Indeed, it is telling that Indonesia does not raise consistency critiques under the 470.

chapeau of Article XX. Because there are none to be put forward. A complainant 

may claim that the respondent invoking Article XX does not comply with the 

chapeau requirements because it does not achieve consistency in the application of 

its risk management decisions with regard to risks to public morals, human, animal 

and plant life or health, and exhaustible natural resources, by arbitrary or 

unjustifiable distinctions in the levels of acceptable risk it considers to be 

appropriate in comparable situations, if such distinctions result in discrimination or 

a disguised restriction on international trade. 

 By consistently addressing the intertwined risks to public morals, human, animal 471.

and plant life or health, and exhaustible natural resources through a range of 

measures and instruments, the European Union complies with the chapeau of 

Article XX. In other words, as already explained, the measure at issue is part of a 

comprehensive set of policies addressing the climate breakdown, the biodiversity 

collapse and the public outcry.238 

                                                 
238 Appellate Body Report, Brazil – Retreaded Tyres, paras. 151-154. 
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 As repeatedly stated several times, the European Union agrees that in assessing 472.

whether there is arbitrary or unjustifiable discrimination, a very important factor is 

the question of whether the discrimination “can be reconciled with, or is rationally 

related to, the policy objective with respect to which the measure has been 

provisionally justified under one of the sub-paragraphs of Article XX”.239 This test is 

satisfied in respect of the three intertwined objectives, which mutually inform and 

support each other. 

 Indonesia continues and explains that the focus must be on discrimination between 473.

countries where the same conditions prevail. However, the relevant conditions must 

be defined by reference to the specific risks and concerns that the measure 

addresses. Thus, the relevant conditions are those pertaining to risks concerning 

climate change and biodiversity loss, as well as public morals concerns. To the 

extent that the European Union distinguishes between different (bio)fuels, those 

distinctions are related to the different conditions prevailing in the respective 

countries, like advancement into high carbon stock land on a worldwide feedstock 

basis. This is the most suitable approach because of a number of relevant factors, 

including the differences between the various feedstocks, the global nature of 

different commodities markets and the manner in which they function, the related 

risk of unintended or counterproductive deflection or diversion effects and the 

overall position with respect to each particular feedstock.240 

 In light of the above, the measures at issue do not amount to an unjustifiable or 474.

arbitrary discrimination between countries where the same conditions prevail. The 

measures at issue are even-handed and fully comply with the conditions of the 

chapeau. 

 In conclusion, Indonesia failed to rebut the European Union’s prima facie case 475.

under Article XX of the GATT 1994. 

7. CLAIMS IN RESPECT OF THE MEMBER STATE MEASURES – THE TIRIB  

 The European Union observes that with regard to the factual background of the 476.

TIRIB the parties do not appear to be far apart.  

 Both the European Union and Indonesia highlighted that the TIRIB is a peculiar 477.

fiscal measure. The TIRIB is indeed a behavioural tax, i.e. a fiscal scheme enacted 

by the French legislator to induce a change in the behaviour of the French 

                                                 
239 Appellate Body Reports, EC – Seal Products, para. 5.306; Appellate Body Report, Brazil – Retreaded Tyres, 
para. 7.329. 
240 See Recital 10 of the Delegated Regulation 2019/807. 
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consumers so that they contribute to the general interest objectives pursued by the 

legislator. With this fiscal instrument, France increases the economic costs of 

behaviours that it considers detrimental to the objectives that it wants to pursue. 

  As Indonesia explained:  478.

the levying of the tax (coupled with the operation of the 

reduction thereof) influences the purchasing and blending 

decisions of operators. By levying a tax on fuel which 

contains no proportion of renewable energy in the form of 

biofuel, France discourages those operators from either 

excluding biofuel from their fuel mix or from using oil palm 

crop-based biofuel. A failure to incorporate “renewable” 

biofuel incurs payment of the tax, creating an incentive to 

incorporate that biofuel. Without the tax and consequent 

reduction, there would be no incentive to incorporate biofuel 

into the fuel mix.241 

 The TIRIB is therefore composed of two inseparable elements: “the tax and 479.

consequent reduction.242” One would have no raison d’être without the other.  

 It follows, that the TIRIB is a tax that applies to those that release fuel for 480.

consumption on the French market when they did not blend it with “renewable” 

biofuels in the required quantity. As explained by the Rapport sur l'impact sur 

l'environment du budget de l'Etat of 2020 the TIRIB hits fuel released for 

consumption to the extent of the difference between the objective of blending 

renewable energy and the proportion of renewable energy actually blended.243  

 Unlike ordinary fiscal measures, the success and effectiveness of the TIRIB is not 481.

measured in terms of the revenue collected. On the contrary, the less revenue is 

collected the more the tax is successful in achieving the objectives it was designed 

for. In short, by design of the legislator the TIRIB should not be paid.244 245  

 It follows, that the revealing structure and design of the TIRIB show that the French 482.

legislator does not pursue a budgetary objective through the TIRIB since, on the 

assumption that the fiscal measure is effective in inducing French operators to 

incorporate the required level of renewable energy, the return on the tax is zero. In 

                                                 
241 Indonesia’s response to the Panel’s question No. 117, para. 358 (underlined added). 
242 In this submission the European Union will refer interchangeably to the TIRIB reduction or TIRIB exemption 
to refer to the same measure.  
243 Exhibit EU-48, page 105: la taxe incitative relative à l’incorporation des biocarburants frappe les carburants 
mis à la consommation à hauteur de la différence entre un objectif d’incorporation d’énergie renouvelable et la 
proportion des incorporations effectivement réalisées. 
244 “En conclusion, le rapporteur estime que cette taxe comportementale est, de l'aveu de tous les opérateurs 
auditionnés, une taxe qui fonctionne. La meilleure preuve de son succès est qu'elle n'a pas produit de 
rendement, ou un rendement très faible, au cours des dernières années (2 millions d'euros en 2016).” Exhibit 
IDN-117, page 7. 
245 This is also reflected in the fact that the Annexe au projet de loi de Finances pour 2021, Tome 1 Lés 
évaluations de recettes does not even mention the TIRIB among the recettes. Exhibit EU-47. 
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fact, the return of the TIRIB is negligible, in the order of less than a million euros 

per year, because the renewable energy incorporation targets are generally met.  

7.1. Indonesia’s Article III:2 Claims 

 Indonesia has raised a claim under Article III:2, first sentence and a second claim 483.

under Article III:2, second sentence. The European Union has asked the Panel to 

find as a preliminary matter that the Article III:2 claims are not properly before the 

Panel. It is therefore appropriate to start from the EU preliminary ruling request.  

7.1.1. Preliminary ruling request 

 EU’s arguments 7.1.1.1.

 In a nutshell the European Union maintains that the Article III:2 claims are not 484.

properly before the Panel because Indonesia’s panel request is not sufficiently 

precise in the identification of the claims Indonesia wanted to submit to the Panel, 

and notably the WTO provision allegedly violated. Indeed, while Indonesia explains 

that Article III:2 contains two sentences with two distinct obligations, and two 

distinct legal standards, its panel request does not make clear which of those 

obligations Indonesia wanted to rely on.  

 On its face the panel request could have been “interpreted” as referring to the first 485.

sentence of Article III:2, or to the second sentence, or to both. Nothing, moreover, 

hinted which one of these three alternative readings of the panel request would be 

more likely. It was only after reading Indonesia’s first written submission, that the 

European Union was put in a position to discover the precise legal basis of 

Indonesia’s complaint, but such late discovery of the legal basis of a Member’s 

complain is in itself contrary to due process.  

 Indonesia’s response 7.1.1.2.

 Indonesia argues that when read as a whole its panel request makes clear that 486.

Indonesia wanted to raise claims under both sentences of Article III:2, because the 

panel request made reference to the general concept of ‘discrimination’ between 

imported oil palm crop-based biofuels and other biofuels of domestic origin.246 The 

fact that Indonesia did not qualify its discrimination claim under Article III:2 by 

referring to “like” products, unlike it did with regard to the Article I:1 complaint in 

respect of the French measure (where the panel request expressly referred to “like” 

                                                 
246 Indonesia’s response to Panel’s question No. 2, paras. 4 and 5. 
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products) would also put the European Union on notice that the entirety of Article 

III:2 of the GATT 1994 falls within the Panel’s terms of reference.247  

 Moreover, the European Union would not have demonstrated that it suffered any 487.

prejudice to the ability to defend itself in the course of the panel proceedings, and in 

previous cases applicants referred to Article III:2 without more but raised claims 

under both sentences of Article III:2.248  

 EU’s further rebuttals 7.1.1.3.

 The European Union maintains that Indonesia’s Article III:2 claims are not properly 488.

before the Panel.  

 To demonstrate that its panel request complies with Article 6.2 DSU, Indonesia 489.

essentially relies on the imprecision that it used to describe its claim(s) under Article 

III:2 in the panel request. In essence, because Indonesia referred to the concept of 

‘discrimination’, to Article III:2 without more, and it mentioned neither “like 

product” nor “directly competitive or substitutable product”, the EU should have 

understood that the whole of that article was engaged.  

 Under this approach, meeting the requirements of Article 6.2 DSU becomes almost 490.

a self-fulfilling prophecy: the more the panel request is imprecise, the easier it will 

be for the applicant to demonstrate that the panel request covered the same 

claim(s) that it decided to raise at a later stage in its first written submission.  

 However, the EU considers that this approach is contrary to the very rationale of 491.

Article 6.2 DSU. Indeed the: 

Identification of the treaty provisions claimed to have been 

violated by the respondent is always necessary both for 

purposes of defining the terms of reference of a panel and 

for informing the respondent and the third parties of the 

claims made by the complainant; such identification is a 

minimum prerequisite if the legal basis of the complaint is to 

be presented at all.249 

 
 Of course, that identification must be sufficiently precise to present the problem 492.

clearly,250 and not sufficiently imprecise to allow Indonesia to cast its Article III:2 

claim(s) as it will consider appropriate when drafting its first written submission. 

The rationale of Article 6.2 of the DSU is not to put the respondent on notice that 

                                                 
247 Indonesia’s response to Panel’s question No. 2, para. 8. 
248 Indonesia’s response to Panel’s question No. 2 paras. 10-11. 
249 Appellate Body Report, Korea — Dairy, para. 124. 
250 Appellate Body Report, Korea — Dairy, para. 120. 
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the first written submission will solve the ambiguity of the panel request. As recalled 

by the Appellate Body:  

The requirements of due process and orderly procedure 

dictate that claims must be made explicitly in WTO dispute 

settlement. Only in this way will the panel, other parties, 

and third parties understand that a specific claim has been 

made, be aware of its dimensions, and have an adequate 

opportunity to address and respond to it. WTO Members 

must not be left to wonder what specific claims have been 

made against them in dispute settlement251 

 
 An ambiguous panel request that can be read in different, alternative ways, in itself 493.

affects the ability of the respondent to defend itself in the course of the panel 

proceedings. Indeed, the respondent will become aware of the precise legal problem 

alleged to exist later than it should, when it has already failed to focus its resources 

on that problem. Obviously, it would be paradoxical to interpret the fact that the 

European Union defended itself on the merits of both claims raised under Article 

III:2 as a demonstration that the European Union suffered no prejudice to the 

ability to defend itself. If that were the Panel’s conclusion, respondents will end up 

facing a dilemma whenever they have a doubt about the precision of a panel 

request: either they do not present any defensive arguments on the merits and 

argue for the violation of Article 6.2 DSU (but they expose themselves to the risk 

that the panel concludes that they have not rebutted the claim of the complainant) 

or they give up their doubts about the terms of reference and defend themselves on 

the merits despite discovering the precise claim(s) they have to answer later than 

they should have. 

 Moreover, Indonesia qualified its discrimination claim under Article I:1 by referring 494.

to “like” products, unlike the Article III:2 claim, simply because Article I:1 refers to 

like products. There is no second sentence in Article I:1 referring to directly 

competitive or substitutable products. Therefore, the panel request description of 

Indonesia’s claim under Article I:1 does not say much as regards the scope of its 

claim(s) under Article III:2. If one wanted to draw a conclusion from the description 

of the Article I:1 claim, the logical finding would be that the Article I:1 and the 

Article III:2 claims have the same scope, as the set of products mentioned in the 

panel request are the same for both claims: oil palm crop-based biofuels, on the 

one side, and other oil crop-based biofuels (domestic or imported), on the other 

side.252 Palm oil cannot be “like” oil crop-based biofuels when it comes to applying 

                                                 
251 Appellate Body Report, Chile – Price Band System, para. 164. 
252 Indonesia’s panel request, para. 48(i) and (ii). 
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Article I:1 and at the same time “directly competitive or substitutable” with oil crop-

based biofuels when Article III:2 is applied.  

 Finally, the European Union submits that little guidance can be derived from panel 495.

reports in which “No jurisdictional challenge was raised. Nor did the Panel consider 

the matter of its own motion.”253 Since these previous reports did not address the 

matter raised by the EU, they certainly do not provide any authority to dismiss the 

EU’s arguments by referring to those reports nor do they preclude the Panel from 

making its own findings in the present case.  

7.1.2. Article III:2, first sentence 

 Indonesia’s arguments  7.1.2.1.

 Indonesia notes that the TIRIB is an internal tax. It stresses moreover that the 496.

concept of likeness under Article III:2, first sentence, of the GATT 1994 is 

particularly narrow and includes products that are close to being perfectly 

substitutable. Indonesia then claims that biofuels produced from palm oil, rapeseed 

oil and soybean oil share the same chemical nature and similar basic physical 

characteristics, and that the small physical differences between them (notably 

concerning the CFFP) do not impact the competitive relations. All those products 

have the same use as transport fuel. In any event regardless of the different 

properties of RME, PME and SBME, according to Indonesia “The key point is that if 

PME is no longer eligible to be counted towards the EU renewable energy targets, its 

share in the FAME blend can be taken by RME and/or SBME.”254 

  With regard to consumers tastes and habits, Indonesia notes that consumers’ 497.

purchasing choices are affected by the national blending mandate, the price of the 

products and the required CFPP value (which is seasonal), and therefore the 

products are fully substitutable for professional as well as for final consumers255. In 

responding to the Panel’s question No. 106256, Indonesia adds that the only relevant 

consumers for the likeness analysis are biofuel blenders that purchase and mix 

biodiesel produced from different feedstock to produce a biodiesel. On the contrary, 

final consumers are not within the relevant market on which Indonesia would like 

the Panel to focus and therefore their preferences are not relevant for the Panel’s 

assessment of likeness.257 In any event, the European Union would have presented 

no evidence on the actual preferences of final consumers in the transport sector in 

                                                 
253 Indonesia’s response to Panel’s question No. 2, paras. 10 and 11. 
254 Indonesia’s response to Panel’s question No. 64, para. 152. 
255 Indonesia’s first written submission, paras. 1278-1279. 
256 Indonesia’s response to Panel’s question No. 106, para. 305. 
257 Indonesia’s response to Panel’s question No. 106, para. 307. 
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respect of any particular type of biodiesel.258 Moreover, Indonesia submits that the 

decisions of ENI, Total and some oil companies in the Nordic countries to switch 

from palm oil to other types of feedstock for biofuel production were clearly driven 

by the national measures to phase out oil palm crop-based biofuel, while Repsol in 

Spain did not explain that its decision to scale down on palm oil biofuel production 

was driven by consumer preferences.259 

 Finally, PME, RME and SBME are classified under the same tariff headings and 498.

should be considered as like.  

 Indonesia then adds that it is settled in WTO case law that the clear asymmetric 499.

impact of measures on the group of like imported products is sufficient to find de 

facto discrimination. In the present case, “domestically produced rapeseed oil crop-

based biofuel, namely RME, constituted between 60 and 80 % of domestic 

consumption in France from 2016-2019, whereas imported oil palm crop-based 

biofuel made up, at most, 14 % of consumption during the same reference period.  

Thus, up to 80 % of domestic product will not be subject to the tax while all of the 

imported oil palm crop-based biofuel will be subject to the tax”.260 Moreover, 

according to Indonesia, France does not produce any palm oil based biofuels but 

instead uses palm oil to produce HVO which is not “like” PME or any other crop-

based biodiesel, and is thus not relevant in this dispute. Therefore, contrary to the 

European Union’s argument there is no domestic palm oil crop-based biofuel, which 

is taxed at the same rate as imported palm oil crop-based biofuel.261 

 Therefore, according to Indonesia, the TIRIB reduction violates Article III:2, first 500.

sentence. 

 EU’s response  7.1.2.2.

 The European Union considers that Indonesia has not made a prima facie case that 501.

PME is like RME and SME, and it has not demonstrated that France taxes imported 

products in excess of like domestic products. Therefore, its claim under Article III:2, 

first sentence, of the GATT 1994 is without merit.  

 Under Article III:2, first sentence, products that are close to being perfectly 502.

substitutable can be "like products". Therefore, a finding of "likeness" must be 

                                                 
258 Ibid. 
259 Indonesia’s response to Panel’s question No. 106, paras. 309-311. 
260 Indonesia’s response to Panel’s question No. 107, para. 321. 
261 Indonesia’s response to Panel’s question No. 107, para. 317. 
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grounded on evidence of a degree of competition that is higher than merely 

significant.262  

 Indonesia underlined that biodiesel produced from rapeseed oil, soybean oil, and 503.

palm oil have different properties. In particular, the low-temperature operability 

expressed through the cold filter plugging point (“CFPP”). Those physical differences 

would be however insignificant for Indonesia as they would not affect the use of the 

products, as all biofuels are blended to meet the national standard of different EU 

member States in different seasons. On the contrary, the EU submits that these are 

not minor or irrelevant differences, but properties that define the extent to which 

SME, PME and RME can be substituted to each other and hence the degree of 

competition that exists between these products.263 Therefore, contrary to what 

Indonesia argues, differences in the raw materials used for the biofuel production 

do not leave fundamentally unchanged the competitive relationship among the final 

products.264 

  The different properties of the PME, SBME and SBME are also likely to have 504.

consequences on their end-uses and as a result PME may be used in a smaller or 

greater share for transport fuel in different EU member States and in different 

seasons. However, Indonesia has failed to appreciate to what extent SME, PME and 

RME are substitutable in general and in particular in the French market over the 

different periods of the year. In this regard, in response to question No.108 of the 

Panel, the EU has illustrated the different standards required for diesel mix and 

biodiesels in France in the summer and the winter season. These standards affect 

the amount of PME that can be used in biodiesel blends in France and demonstrate 

that PME has a limited substitutability with other biofuels mixed in blends not only 

in winter but also during the summer. 

 Moreover, the Panel should be careful in considering final consumers’ tastes and 505.

habits. The direct consumers of biofuels are the economic operators who know 

exactly what fuel standard they have to match for which market and in which period 

of the year. Since they have to produce a blend which complies with certain 

requirements (for instance in terms of CFPP) and since different biofuels have 

different CFPP values they necessarily have to be concerned about what biofuels 

they are blending and in which proportions. Second, as regards final consumers, 

given the widespread public concern in the EU associating palm oil production with 

                                                 
262 Appellate Body Reports, Philippines – Taxes on Distilled Spirits, para. 181. 
263 About the different properties of different biofuels, see also European Union’s responses to the Panel’s 
question, Nos. 62-64, 68 . 
264 Indonesia’s first written submission, para. 1271. 
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deforestation, loss of biodiversity and climate change, it is clear that consumers’ 

awareness about the presence of palm oil based biofuels in the fuel mix is entirely 

capable of influencing their purchasing decision. There is indeed an increasing 

tendency in the EU to advertise food products as “palm oil free” precisely to attract 

consumers since EU consumers are increasingly displaying distaste for products 

containing or made with palm oil and this tendency has started manifesting itself in 

the transport fuel market as well. Therefore, there is a latent demand for palm oil 

free fuels, which further limits the degree of competition between palm oil based 

biofuels and other oil based biofuels.265  

 With regard to the second element that Indonesia should demonstrate to make its 506.

case under Article III:2, first sentence, the European Union demonstrated that it is 

not the incorporation of domestic vis-à-vis imported biofuels that triggers the TIRIB 

reduction but rather the type of biofuel that is incorporated regardless of its origin. 

 EU’s further rebuttals 7.1.2.3.

 The European Union maintains that Indonesia has not demonstrated that palm oil 507.

based biofuels are perfectly substitutable products and therefore they can be 

considered as like under Article III:2, first sentence.  

 Certainly, there is no doubt that all oil based biofuels (and not only PME, RME, 508.

SBME) are to a certain extent substitutable and they compete to a certain extent, 

which varies according to the EU member state and the season one focuses on. 

However, a finding of likeness under Article III:2 must be grounded on evidence of 

a degree of competition that is higher than merely significant. However, Indonesia 

cannot rely on that limited substitutability to demonstrate that the products are like 

under the provision at issue.  

 Nor can Indonesia demonstrate the likeness of the products by arguing that if PME 509.

were no longer eligible to be counted towards the EU renewable energy targets, its 

share in the FAME blend can be taken by RME and/or SBME. Accepting this 

argument would be like saying that horses, bikes and automotive devices are like 

products, because, if a Member were to ban the use of automotive devices, horses 

and bikes would most likely take their share in that Member’s transport market.  

 The European Union also rejects the contention that the preferences of final 510.

consumers are irrelevant for the Panel’s likeness analysis. First, it was Indonesia 

itself that referred to these consumers in paragraph 501 of its first written 

                                                 
265 European Union’s opening oral statement at the first meeting with the Panel, paras. 34-41, and European 
Union’s response to Panel’s question No. 67. 
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submission. Now it argues that those are irrelevant because it realises that it is not 

good for its case to refer to the final consumers’ preferences. Second, from a logical 

point of view, since those consumers are at the end of the chain266, of course their 

preferences and tastes necessarily influence what oil companies produce and what 

biofuels they will blend to satisfy the needs and the preferences of those who are 

going to purchase the fuel for transport. 

 Likewise, the European Union rejects the contention that it has not provided 511.

evidence on the actual preferences of ultimate consumers. First, Indonesia itself has 

reminded the Panel that according to the Appellate Body the “competitive 

relationship between products is not to be analysed exclusively by reference to 

current consumer preferences.”267 The EU has demonstrated the existence of a 

general trend according to which EU consumers increasingly show distaste for 

product containing palm oil. Accordingly, industrial producers in different economic 

sectors increasingly advertise their products as palm oil free to tap into that 

consumers’ trend (or in other terms to capture the increasing consumers demand 

for palm oil free products). From this point of view, it is difficult to understand why 

consumers that do not want to buy groceries containing palm oil would not be 

concerned about the palm oil contained in the fuel they put into their car, if they 

were properly informed.  

 This in itself rebuts the evidence produced by Indonesia about final consumers’ 512.

preferences, in a study concerning Spanish consumers. This study is of limited 

probative value. It concerns only one EU member State.268 Notably it does not 

assess French consumers’ preferences even though the measure at issue can only 

be applied within the French borders. It is moreover from 2011 and therefore 

outdated. It does not consider the current trend displaying an increasing distaste of 

EU consumers for products containing palm oil. However, the study makes an 

important point, i.e. that consumers’ willingness to pay for biodiesel depends largely 

on the information that consumers have about that biodiesel.269 That confirms the 

EU argument that if consumers were informed about the type of biodiesel contained 

                                                 
266 “The FAME X blend is then blended with conventional diesel and sold to end consumers at the gas station” 
Indonesia’s first written submission, para. 493 
267 Indonesia’s first written submission, para. 1293. 
268 “the aim of this paper is to assess Spaniards’ willingness to pay for biodiesel and the factors that explain 
their willingness to pay.” Exhibit IDN-189, page. 2. 
269 “Increasing consumer awareness about biodiesel would provide a double benefit in this sense, as increased 
knowledge on biodiesel and knowledge of the positive characteristics of biodiesel would both increase WTP” 
Exhibit 189, page. 11. “Respondents who highly believe that the cost of production of biodiesel is higher than 
producing conventional diesel (COST), that the use of biodiesel may help to increase farms incomes 
(INCOMES) and that may diminish the greenhouse gas emissions (GHG) are more willing to pay for both types 
of biodiesel” Exhibit IDN-189, page. 10. 
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in the fuel they purchase, the latent demand for palm oil free fuels would become 

concrete.  

 Finally, Indonesia’s submission that the decisions of various European oil companies 513.

to scale down or abandon palm oil biofuel production were driven by the national 

measures to phase out oil palm crop-based biofuel is unsubstantiated. In general, 

companies do not need to advertise the fact that they have to adapt their 

production process and products to the changing national regulatory requirements. 

If they anticipate those requirements and they advertise their decisions that is 

because they have some commercial interests for doing so, most likely to capture a 

given market trend. For instance, Preem praises itself for the fact that “Preem 

Evolution Diesel+ became the first liquid fuel ever to bear the Swan eco-label. This 

means that the product is made of 50 percent renewable content and it is 

completely free of palm oil and PFAD”270. This has clearly nothing to do with 

respecting some alleged national requirement, which did not exist at the time. 

Likewise Uno X, who operates gas stations in Denmark, stated in the beginning of 

its Annual and Sustainability Report of 2019 that “Palm oil is a cheap raw material 

for biofuel but a strong cause of deforestation of the rainforest. Uno-X Energi says 

yes to cycling and no to palm oil in biofuel.”271 Likewise, in its website Uno-X 

explains:  

In addition, we completely distance ourselves from palm oil 

and residues from palm oil production. You can thus safely 

think with us with a clear conscience, with the same pumps, 

at the same cheap price as before. We encourage the entire 

industry to distance itself from palm oil.”272  

 

 This is clearly a message addressed to final consumers intended to appeal to their 514.

moral concerns about climate change and deforestation associated with palm oil.  

 With regard to the second element that Indonesia should demonstrate to make its 515.

case under Article III:2, first sentence, the European Union maintains that 

Indonesia has not correctly demonstrated that the exclusion from the TIRIB 

reduction of palm oil biofuels is due to the origin of the products and creates an 

asymmetrical impact for the group of imported products for at least three reasons. 

First, Indonesia assumes that all rapeseed oil consumed in France for biofuel 

production in the period 2016-2019 is domestic. Second, it assumes that all palm oil 

based biofuel consumed in France in the period 2016-2019 is imported. Third, it 

fails to consider other products that should be included in the group of like products 

                                                 
270 Exhibit EU-41. 
271 Exhibit EU-91. 
272 Exhibit EU-176. 
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(such as UCO biofuels, or HVO) both on the domestic and import side. In this 

respect, Indonesia’s allegation that France does not produce palm oil based biofuels 

but only HVO with palm oil is of no avail to Indonesia. Indeed, even if that were 

true, the fact remains that HVO is generally included in the category of biodiesels 

and used in the same way as other biodiesels273 (i.e. incorporated with mineral 

diesel). However, the incorporation of domestic HVO made from palm oil does not 

give right to any TIRIB reduction. Hence, the higher tax burden applies also to 

domestic like products and not only to imported product as Indonesia pretends. 

7.1.3. Article III:2, second sentence 

 Indonesia’s arguments  7.1.3.1.

 Indonesia submits that the same arguments and evidence that it has presented to 516.

demonstrate that oil palm based biofuels are like other oil based biofuels can also 

demonstrate that oil palm based biofuel is directly competitive or substitutable with 

other oil based biofuel within the meaning of Article III:2, second sentence. It then 

adds that the incorporation of palm oil based biofuels in the fuel mix does not 

produce any TIRIB reduction, unlike the inclusion of other oil based biofuels. 

Therefore, imported oil palm based biofuel is taxed dissimilarly to directly 

competitive or substitutable domestic oil based biofuels and the difference is more 

than de minimis. Finally, Indonesia argues that the TIRIB reduction is designed in 

such a way as to encourage the use of domestically produced biofuel and other oil 

crop feedstock for biofuel consumption, such as rapeseed oil based biofuel, at the 

expense of palm oil (which is imported) and oil palm based biofuel (which are made 

with an imported product). 

 EU’s response  7.1.3.2.

 The European Union maintains that Indonesia has not discharged its burden of 517.

demonstrating that oil palm crop-based biofuels and other oil crop-based biofuels 

are directly competitive or substitutable products. Indonesia has merely 

demonstrated that palm oil, soybean and rapeseed oil biofuels are in some 

competitive relationship, without showing that the degree of competition between 

palm oil, soybean and rapeseed oil biofuels must be characterised by a high, but 

imperfect degree of substitutability. In particular, Indonesia has failed to investigate 

how intense this competitive relationship is and notably on the French market as 

                                                 
273 Indonesia’s first written submission, para. 27, 36, figures 8, 9, and 24, table no. 3. 
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well as the impact of the French fuel standard on the competitive relationship 

between different oil based biofuels.  

 Moreover, with regard to the second constitutive element of Article III:2, second 518.

sentence (i.e. the existence of dissimilar taxation between imported and domestic 

products), Indonesia has failed to note that it is not the incorporation of domestic 

vis-à-vis imported biofuels that triggers the TIRIB reduction but rather the type of 

biofuel that is incorporated regardless of its origin. Indeed, palm oil based biofuels 

are produced in France and in the European Union while other oil based biofuels are 

imported in France and in the European Union. In any event, Indonesia has not 

correctly assessed whether imported and domestic products are dissimilarly taxed 

by considering the whole group of directly competitive or substitutable products, 

but only by looking at a sub-set of those products. 

 Finally, with regard to the third constitutive element of Article III:2, second 519.

sentence, (the dissimilar taxation is applied so as to afford protection to domestic 

production) the European Union has demonstrated that Indonesia’s insinuations are 

groundless. Indeed, the TIRIB is a behavioural tax, which pursues objectives of 

general interest that have to do with the protection of the environmental, climate 

change and moral concerns associated with these phenomena. The fact that palm 

oil based biofuels are excluded from the TIRIB reduction, whereas other oil crops 

biofuels are not, is coherent with those objectives. The absence of protectionist 

intent is also demonstrated by the fact that domestic palm oil biofuel is subject to 

the same exclusion from the TIRIB reduction (and this had serious economic 

consequences on investment and employment in France) and the fact that the 

incorporation of imported biofuel (other than palm oil based biofuels) contributes to 

the TIRIB reduction. Actually, Indonesia’s claims under Article I:1 of the GATT 

according to which the measure discriminates among like biofuels originating in 

different third countries, contradicts Indonesia’s contention that the measure would 

be designed to afford protection to the domestic like product. It would be 

contradictory for a Member to design a measure intended to protect a domestic 

product and at the same time grant the same protection to some like imported 

products. Finally, the broad consensus over the French parliamentary spectrum 

concerning the exclusion of palm oil based biofuels from the TIRIB reduction as a 

means necessary to achieve the mentioned general interest objectives confirms the 

absence of protectionist intent.  
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7.1.4.  Indonesia’s claim under Article I:1 

 Indonesia’s arguments  7.1.4.1.

 Indonesia claims that the French fuel tax and reduction thereof is an advantage that 520.

is not immediately and unconditionally conferred in respect of the use of palm oil 

crop based biofuel from Indonesia, whereas it is available for all like crop-based 

biofuel from other WTO Members. The measure therefore violates the MFN 

obligation under Article I:1274 Indonesia explains that since the TIRIB violates Article 

III:2, it also falls within the scope of Article I:1.275 Then Indonesia repeats its 

arguments that palm oil based biofuels are like other imported oil crop based 

biofuels (notably rapeseed oil and soybean oil based biofuels) and that the exclusion 

of palm oil based biofuels from the TIRIB reduction provides better competitive 

opportunities to like other oil crop-based biofuel in the form of a lower tax rate, to 

the detriment of oil palm. This regulatory distinction targets the imports from one 

country (Indonesia) without applying the same treatment to imports of like products 

from another country, and therefore is at odds with Article I:1.  

 Indeed, according to Indonesia: 521.

The exclusion of oil palm-crop based biofuel from the 

definition of “renewable energy” introduces a condition 

which denies palm oil-crop based biofuel the advantages 

available to like oil crop-based biofuel, and which 

discriminates against imports from Indonesia, to their 

detriment.276 

 

 Indonesia also argues that “Another aspect of the measure is the planned 522.

progressive elimination of the tax advantage by 2031”277 and that the advantage of 

being able to benefit from an exception to the progressive elimination of the French 

biofuel tax reduction is not extended immediately and unconditionally to oil palm 

crop-based biofuels. Also this aspect would result in a violation of Article I:1 of the 

GATT 1994.278 

 In response to the European Union objection that the latter “aspect” is not the 523.

measure that Indonesia has identified in its panel request and therefore it is not 

part of the matter before this Panel, Indonesia notes that, when read as whole, its 

panel request put the European Union on notice that it would need to defend 

France’s failure to make the TIRIB reduction available for oil palm and that this 

                                                 
274 Indonesia’s first written submission, para. 1234. 
275 Indonesia’s first written submission, paras. 1237-1238. 
276 Indonesia’s first written submission, para. 1255. 
277 Indonesia’s first written submission, para. 1249. 
278 Indonesia’s first written submission, para. 1256. 
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includes also the progressive elimination.279 Indonesia submits that also this aspect 

would affect the competitive opportunities of oil palm based biofuels.280   

 EU’s response  7.1.4.2.

 The European Union argues, first, that the exclusion of palm oil biofuel from the 524.

TIRIB reduction creates a tax differential between products which Indonesia has not 

demonstrated to be like or directly competitive or substitutable for the purposes of 

Article III:2 of the GATT 1994. Therefore, the Panel should conclude that the 

exclusion of palm oil biofuel from the TIRIB reduction is not a matter falling within 

Article III:2 and as a consequence under Article I:1 of the GATT 1994. 

 Second, the European Union maintains that the TIRIB reduction is an origin neutral 525.

measure, which creates a tax differential in the group of like products identified by 

Indonesia as all oil-crop based biofuels. However, the tax differential created by the 

TIRIB reduction among this group of products manifestly does not target any 

imports let alone imports from any WTO Member. Indeed, while Indonesia should 

have assessed the impact of the regulatory distinction introduced by the TIRIB 

reduction on the whole group of like products as they are produced by different 

WTO Members and imported in the EU and notably in France, it concentrates again 

on rapeseed oil and soybeans oil based biofuels.  

 Finally, with regard to the progressive elimination of TIRIB reduction applicable to 526.

biofuels produced from high ILUC feedstock, the European Union considers that 

Indonesia’s panel request only referred to the exclusion of palm oil based biofuels 

as such from the TIRIB reduction and not also to the elimination of that reduction 

over time for biofuels produced from high ILUC feedstock. 

 EU’s further rebuttals 7.1.4.3.

 Given that Indonesia did not develop any new arguments in its responses to the 527.

Panel’s questions concerning its claim against the TIRIB under Article I:1 of the 

GATT 1994, the European Union focuses its rebuttals on Indonesia’s contention 

about the planned progressive elimination of the biofuel tax reduction applicable to 

biofuels produced from high ILUC feedstock. 

 Indonesia’s argument to the effect that the European Union failed to identify the 528.

specific errors in Indonesia’s panel request is without merit.281 The European Union 

indeed pointed to the clear absence in Indonesia’s panel request of any reference to 

                                                 
279 Indonesia’s response to Panel’s question No. 111, para. 326. 
280 Indonesia’s response to Panel’s question No. 105, paras. 301-302. 
281 Indonesia’s response to Panel’s question No. 111, para. 325. 
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a measure such as the planned progressive elimination of the biofuel tax reduction 

applicable to biofuels produced from high ILUC feedstock. If there is no such 

reference, how could the European Union better identify that error than by pointing 

to the fact that it could not find a reference to a similar measure anywhere in the 

panel request?  

 Moreover, simply mentioning several legal instruments and their future 529.

amendments in the panel request282 cannot be considered sufficient to make it clear 

that Indonesia wanted to challenge that particular measure. Those legal instruments 

contain many different provisions, regulating different matters. Lending support to 

Indonesia’s argument would be tantamount to saying that if a panel request points 

to a legal instrument, the respondent should be aware that it may have to defend 

any provision contained in that legal instrument.  

 The European Union’s specific objection is not that the panel request refers to 530.

France’s failure to make the reduction to the fuel tax available for oil palm crop-

based biofuel.283 Rather, the objection is that Indonesia’s panel request identifies 

the challenged measure as the reductions to the fuel tax and the correlative 

exclusion of oil palm crop-based biofuels from those reductions and not the 

progressive elimination of the biofuel tax reduction applicable to biofuels produced 

from high ILUC feedstock. The progressive elimination of the biofuel tax reduction 

presupposes that the biofuel is subject to the tax reduction scheme, which 

progressively will be phased out.  

 Indeed, Indonesia’s point in the panel request is that palm oil based biofuels are 531.

excluded from the TIRIB reduction altogether. This is crystal clear from paragraph 

44 of the panel request where Indonesia writes:  

the benefit that would accrue as a result of those tax 

measures is, starting from 1 January 2020, not available in 

respect of palm oil because French law expressly excludes 

from the definition of biofuels oil palm crop-based biofuels, 

regardless of whether they are sustainable or not. The 

introduction of that exclusion is linked to RED II and 

Delegated Regulation 2019/807. As a result, for the purpose 

of the French fuel tax, oil palm crop-based biofuels are 

excluded from the concept of biofuels.284(emphasis added) 

 

 As Indonesia recalls, the panel request must be read in its entirety. Hence, 532.

paragraphs 45 and 46 of the panel request, on which Indonesia relies, must be read 

in light of the clear text of the paragraph above, which immediately precedes them 

                                                 
282 Indonesia’s response to Panel’s question No. 111, para. 328. 
283 Indonesia’s response to Panel’s question No. 111, para. 324. 
284 Indonesia’s Panel request, para. 44. 
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and which refers without ambiguity only to the exclusion as such of palm oil based 

biofuels from the TIRIB reduction and not to any form of progressive elimination of 

that reduction.    

 Finally, Indonesia itself stated, in paragraph 1250 of its first written submission, 533.

that the “system of progressive elimination of the tax advantage is, in practice, of 

no effect given that palm oil is the only high ILUC-risk raw material, and oil palm 

crop-based biofuel is not even subject to the tax reduction scheme.”  

 It pretends nevertheless that a measure that is, in practice, of no effect would 534.

nevertheless affect the competitive opportunities of palm oil based biofuels and that 

“currently” also the system of progressive elimination of the tax advantage prevents 

oil palm crop-based biofuel from benefitting from the TIRIB reduction.285 

 While the European Union agrees that it is not necessary to demonstrate the 535.

concrete effects on trade flows of a measure to make a claim under Article I:1, the 

European Union fails to see how a measure that is of no practical effect – because it 

is incapable of being applied - can affect (or have any implication on) the 

competitive position of whatever product.286 Moreover, as explained previously,287 

the system of progressive elimination was supposed to apply as of 2024. Currently, 

therefore, it could neither affect the competitive position of palm oil based biofuels 

nor prevent oil palm based biofuel from benefitting from the TIRIB reduction even if 

it had not been repealed in the meanwhile.  

 Furthermore, Indonesia itself admits that “The amended version of Article 266 536.

quindecies of the French Customs Code, effective as of 2022, also falls within the 

Panel’s terms of reference.”288 Now, as explained by the European Union in 

response to the Panel’s question No. 105, that amendment was introduced by a 

French law that is already in force and it provides that as of 2022 the system of 

progressive elimination will be formally repealed. Therefore, that aspect could not 

apply in the past, it does not apply in the present and will not apply in the future, 

unless a new legislative amendment intervenes to amend the said French law. 

 Hence, even admitting for the sake of argument that this aspect of the French 537.

measure would be properly before the panel, Indonesia’s claim under Article I:1 

would be doomed to fail as this aspect neither had any practical effect in the past 

                                                 
285 Indonesia’s response to Panel’s question No. 105, paras. 301-302. 
286 « Toutefois, l’énergie contenue dans les produits à base d’huile de palme étant, en application du huitième 
alinéa dudit B, inéligible à l’avantage fiscal [46], ce dispositif de suppression progressive de l’avantage fiscal ne 
trouvera à s’appliquer à aucun produit. Dès lors, il sera, dans la pratique, inopérant » Exhibit IDN-108, para. 
50. 
287 European Union’s response to Panel’s question No. 105. 
288 Indonesia’s response to Panel’s question No. 111, para. 331. 
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nor will it have such effect in the future and therefore it is definitively incapable of 

affecting the competitive position of any product in the French or EU market.  

7.2. INDONESIA’s CLAIMS UNDER THE SCM AGREEMENT 

 Indonesia’s arguments about the existence of a financial contribution 7.2.1.1.

 According to Indonesia, through the TIRIB reduction France foregoes fiscal revenue 538.

that would have been due otherwise, because the TIRIB reduction constitutes an 

exception to a general rule of taxation. According to this general rule “the release of 

fuel for consumption without any biofuel content requires operators to pay a tax”289. 

On the other hand, the incorporation of biofuels in the fuel released for consumption 

produces a reduction of the TIRIB up to a complete exemption if the quantity of 

biofuels incorporated meets the incorporation target set by the law. The measure 

therefore constitutes a financial contribution for the purpose of Article 1 of the SCM 

Agreement.  

 Indonesia adds moreover that the qualification of the TIRIB as a behavioural tax has 539.

no impact on the analysis of whether there is revenue foregone and merely serves 

to describe that the tax will have an effect on the actions of the relevant 

taxpayers.290 In the view of Indonesia “in this case, there is a tax on fuel released 

for consumption, which can be reduced by incorporating a certain percentage of 

renewable energy” and this is sufficient to demonstrate that the government 

foregoes revenue otherwise due.291 

 EU’s response  7.2.1.2.

 According to the European Union the qualification of TIRIB as a behavioural tax is 540.

highly relevant for the purpose of the analysis under the SCM Agreement of whether 

there is revenue foregone, as it makes clear what the design, revealing structure 

and organising principle of this fiscal regime are. This behavioural tax increase the 

economic costs of the consumer’s behaviour that the legislator considers to be at 

odds with the general interest objectives that it pursues. In fact, it operates in the 

same way as monetary penalties or fines used to enforce regulations that requires 

physical and legal persons to respect some norms of conducts. While fines may 

have the co-lateral effect of raising revenue, their purpose is not to raise revenue, 

but rather to ensure that the regulations are complied with. Obviously, if the 

                                                 
289 Indonesia’s first written submission, para. 1330. 
290 Indonesia’s response to Panel’s question No. 117, paras. 354-358. 
291 Indonesia’s response to Panel’s question No. 117, para. 355. 
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consumer’s behaviour conforms to the regulation no fine (or no tax) is levied. That 

however does not mean that the government foregoes revenue otherwise due.  

 The European Union has also explained that, according to the Appellate Body, the 541.

“but for test” or “general rule/exception approach” invoked by Indonesia must be 

applied with caution, because such an approach may lead to an overly narrow 

conception of which rules are relevant in identifying a benchmark. In any event, if 

one were to apply that approach to the TIRIB, in light of the above considerations 

about the nature, structure and objective of the TIRIB and keeping in mind that the  

TIRIB produces no revenue for the French government, it follows that the “general 

rule” (which reflects the “normal” or “common situation” as well as the organising 

principle of the TIRIB) is that any operator that incorporates a sufficient quantity of 

“renewable” biofuels in the fuel it releases in the French market is not liable to pay 

any TIRIB. Indeed, by its very nature, the TIRIB is a tax that applies to those that 

release fuel for consumption on the French market when they do not blend it with 

“renewable” biofuels in the required quantity. The TIRIB is designed to produce no 

revenue for the public purse, as no revenue would mean that the measure has 

attained its ultimate objective292, i.e. induce consumers to adopt behaviour that 

contributes to the objectives pursued by the measure. The TIRIB reduction 

therefore is not an exception to the general rule and consequently does not imply 

that the government foregoes revenues otherwise due. 

 However, the European Union went further and demonstrated ad abundantiam that 542.

the Panel would reach the same conclusion even if Indonesia had wished to follow 

the three steps analytical approach outlined by the Appellate Body in US – Large 

Civil Aircraft (2nd complaint) and Brazil – Taxation to establish when the 

government foregoes revenue otherwise due. However, Indonesia did not try to 

make its case following that approach and accordingly it has not identified a group 

of taxpayers in a comparable situation whose income would be comparable to those 

that receive the alleged subsidy. Therefore, Indonesia failed to identify the fiscal 

treatment that would constitute the normative benchmark against which to compare 

the TIRIB reduction.  

 In conclusion, Indonesia has not made a prima facie case that the TIRIB reduction 543.

constitutes a financial contribution for the purpose of Article 1 of the SCM 

                                                 
292 Report of the French Parliament n. 2609 of 22 January 2020, page 52 « Les représentants de la DLF 
auditionnés ont souligné que la TIRIB, taxe à objectif comportemental et environnemental, a vocation à être 
une taxe sans rendement, un rendement nul signifiant que le dispositif aura bien atteint son objectif. » Exhibit 
EU-43 
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Agreement, because it has not demonstrated that the government foregoes revenue 

otherwise due. 

 EU’s further rebuttals 7.2.1.3.

 Indonesia’s assertion that the characterisation of the tax as “behavioural” does not 544.

impact the analysis under the SCM Agreement is wrong because it negates any 

relevance to the organising principle, design and revealing structure of the TIRIB. 

Put it differently, it negates the very nature of this fiscal measure.  

 Indonesia’s line of argument about the relevant general rule of taxation is self-545.

defeating. Indonesia claims that:  

[i]n this case, there is a tax on fuel released for 

consumption, which can be reduced by incorporating a 

certain percentage of renewable energy.293 

 But then Indonesia itself describes this general rule as:  546.

the French TIRIB requires that operators which release fuel 

that does not contain biofuel for consumption, or release 

fuel containing biofuel which does not reach the 

incorporation target, pay an additional tax. 294  

 In another passage Indonesia explain that in essence the TIRIB is about:  547.

… levying a tax on fuel which contains no proportion of 

renewable energy in the form of biofuel295 
 This is precisely what the European Union has been explaining so far.296 The TIRIB is 548.

not a general consumption tax applied to any fuel released for consumption, which 

can be higher or lower depending on different circumstances. The general rule 

under the TIRIB is that the TIRIB hits fuel released for consumption to the extent of 

the difference between the renewable energy incorporation targets set by law and 

the renewable energy actually blended in the fuel released for consumption.  

 The European Union finds this matter to be unequivocal and therefore for the sake 549.

of conciseness it will only add a short comment.  

 Indonesia argues that taxes with a behavioural component have already been 550.

examined in previous cases. Indonesia refers, for instance, to the Panel Report, in 

US – Tax Incentives. 

 Indonesia, however, refers to the behavioural component of the exceptional rule 551.

that was at stake in that case,297 and not to the behavioural nature characterising 

the whole structure of a given tax or fiscal regime. The European Union disagrees 

                                                 
293 Indonesia’s response to Panel’s question No. 117, para. 355. 
294 Indonesia’s first written submission, para. 1330. 
295 Indonesia’s response to Panel’s question No. 117, para. 358. 
296 European Union’s response to Panel’s question No. 115, para 513. 
297 i.e. the specific tax rate of the B&O for commercial airplanes producers in Washington. 
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therefore that a tax similar to the TIRIB has already been dealt with in any previous 

WTO case. 

 Second, the Panel Report in US – Tax Incentives does not show that a mechanical 552.

but for test is the appropriate analytical approach also in this case. Indeed, in that 

case the panel noted that the difference in the B&O tax rate for commercial 

airplanes producers and the rate generally applicable to other entities engaged in 

retailing activities in Washington could not be explained by the organizing principle 

of the B&O tax.  

There is no evidence that this difference is reflective of any 

organizing principle of the B&O tax system. Rather, the 

difference is for the express reason of incentivizing the 

maintenance and growth of Washington State's aerospace 

industry. For these reasons, the Panel finds that the 

Washington State government is foregoing revenue that is 

otherwise due in relation to retailing beneficiaries of the 

B&O aerospace tax rate.298 

 
 That situation does not occur in the present case, as the TIRIB exclusion is the 553.

normative translation of the very organising principle of the TIRIB, which seeks to 

induce consumers to incorporate renewable energy in the fuel released for 

consumption and does not pursue any budgetary objective.  

 The European Union concludes that since the TIRIB exclusion does not constitute a 554.

financial contribution by the government it is not a subsidy under the SCM 

Agreement. It follows that all of Indonesia’s claims under the SCM Agreement must 

be rejected. 

 Indonesia’s arguments about the specificity of the TIRIB reduction 7.2.1.4.

 Indonesia argues that the TIRIB reduction is de jure specific to certain enterprises 555.

pursuant to Article 2.1(a) of the SCM Agreement, because the French legislator has 

limited access to the subsidy to the biofuel industry: i.e. the owners of the oil 

depots who carry out the incorporation or blending of biofuel into the biodiesel mix 

in France. However, it adds that the subsidy is de jure specific only to oil crop-based 

biofuel producers other than palm oil-crop based biofuel producers, or to the biofuel 

industry in France and the European Union. 

 In response to question No.112 of the Panel, Indonesia clarified its position stating 556.

that:  

                                                 
298 Panel Report, in US – Tax Incentives, para. 7.81. see also paras. 7.82 and 7.149. 
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the subsidy cannot be accessed by enterprises outside of 

the biofuel industry, as it is a necessary function of the 

reduction of the tax that biofuel must be included in the fuel 

mix, in order to benefit from the tax reduction. Thus, 

enterprises that form the biofuel industry, including 

importers of biofuel, approved warehouse-keepers which 

store biofuel, registered recipients, and biofuel producers, 

are the only enterprises capable of receiving the tax 

reduction and thus the subsidy is specific to that industry.299 

… the subsidy is specific to the biofuel industry in France 

…300 

 
 Therefore, according to Indonesia, the European Union’s suggestion that access to 557.

the subsidy must be limited to those entities that pay the fuel tax and receive the 

tax reduction, is not correct.301 

 Moreover, Indonesia argues that there is no legal obligation on a complainant that 558.

argues that a subsidy is de jure specific under Article 2.1(a) of the SCM Agreement 

to also present arguments under Article 2.1(b), as Members have discretion in 

conducting their specificity analysis.302  

 According to Indonesia:  559.

the analytical tools provided by the subparagraphs of Article 

2.1 may be used, on a case-by-case basis, in circumstances 

where there is “additional evidence which demonstrates that 

the subsidy in question is available on the basis of objective 

criteria or conditions” or where the parties have presented 

arguments under subparagraph (b).303  
 According to Indonesia, the European Union has not raised arguments regarding the 560.

objective criteria or conditions governing the eligibility for the subsidy in question.  

 In any event, according to Indonesia: 561.

The establishing criteria or conditions for the tax are not 

neutral, in that they favour certain enterprises over others, 

and are not economic in nature because they relate to the 

type of biofuel included in the final fuel mix rather than, for 

example, the size of the enterprise.304 
 Indonesia also adds that the subsidy is in any event de facto specific under Article 562.

2.1(c) of the SCM Agreement and that it made that allegation in paragraph 1320 of 

its first written submission.305  

 In this regard:  563.

                                                 
299 Indonesia’s response to Panel’s question No. 112, para. 335. 
300 Indonesia’s response to Panel’s question No. 112, para. 338. 
301 Indonesia’s response to Panel’s question No. 112, para. 336. 
302 Indonesia’s response to Panel’s question No. 113, para. 342.  
303 Indonesia’s response to Panel’s question No. 113, para. 346. 
304 Indonesia’s response to Panel’s question No. 113, para. 349. 
305 Indonesia’s response to Panel’s question No. 113, paras. 341 and 349. 
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Indonesia’s arguments (in its first written submission  and in 

response to the Panel’s questions) that the subsidy can only 

be accessed by the biofuel industry, may be used by the 

Panel to determine whether there is predominant use by 

certain enterprises or there exists the granting of 

disproportionately large amounts of subsidy to certain 

enterprises, indicating de facto specificity.306 

 EU’s response  7.2.1.5.

 Indonesia’s arguments on specificity are unclear as Indonesia has identified three 564.

different grouping of certain enterprises to which access to the subsidy would have 

been limited.  

 The European Union maintains that to the extent that the TIRIB reduction must be 565.

considered as a subsidy, access to that subsidy is obviously limited to the 

enterprises that are capable of receiving it, i.e. French taxpayers which are 

importers, approved warehouse keepers, registered recipients or occasional 

registered recipients when they release fuel for consumption in France containing 

“renewable” biofuel.  

 Oil crop-based biofuel producers other than palm oil-crop based producers are not 566.

among that group of enterprises, whether they are based in France, in the European 

Union or elsewhere, simply because they are not necessarily releasing fuel for 

consumption in France containing “renewable” biofuel.  

 Moreover, Indonesia does not make any effort to assess whether the criteria for 567.

determining eligibility and amount of the subsidy comply with Article 2.1(b) of the 

SCM Agreement. According to the European Union the criteria or conditions 

governing the eligibility for, and the amount of, the alleged subsidy, comply with 

Article 2.1(b) of the SCM Agreement and therefore specificity shall be excluded. 

Moreover, Indonesia is perfectly aware of the criteria and conditions governing 

eligibility and amount of subsidy and to the very least should have accorded 

appropriate considerations to the principle contained in Article 2.1(b). 

 Finally, the European Union observed that it would be contrary to the Panel’s rules 568.

of procedure to give Indonesia the opportunity to develop a completely new line of 

argument seeking to show that the TIRIB criteria do not comply with Article 2.1(b) 

of the SCM Agreement. Indeed, Indonesia should have presented the facts of the 

case and its arguments before the first substantive meeting of the Panel.  

                                                 
306 Indonesia’s response to Panel’s question No. 112, para. 339. 
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 EU’s further rebuttals 7.2.1.6.

 The European Union welcomes Indonesia’s clarification about the group of certain 569.

enterprises in relation to which the subsidy would be de jure specific. However, 

Indonesia’s arguments remain unclear and fail to show that the subsidy is de jure 

specific to an industry within the jurisdiction of the granting authority.  

 According to Indonesia, the subsidy would be specific to the “biofuel industry”, 570.

which includes importers of biofuel, approved warehouse-keepers which store 

biofuel, registered recipients, and biofuel producers. It would appear moreover that 

this diversified list is not exhaustive and some other enterprises might have to be 

included in “biofuel industry”, but Indonesia does not specify which ones.  

 According to Article 2.1 of the SCM Agreement, a subsidy must be specific to an 571.

enterprise or industry or group of enterprises or industries (i.e. certain enterprises). 

 For a subsidy to be de jure specific under Article 2.1(a) there must be an explicit 572.

limitation to access to a subsidy to certain enterprises. Hence, “a finding of 

specificity under Article 2.1(a) requires the establishment of the existence of a 

limitation that expressly and unambiguously restricts the availability of a subsidy to 

"certain enterprises."”307  

 According to Indonesia, there would be an explicit limitation on access to the 573.

subsidy to the “biofuel industry”.  

 However, the EU submits that Indonesia has failed to demonstrate the existence of 574.

a limitation that expressly and unambiguously restricts the availability of the TIRIB 

exclusion to the “biofuel industry”. First, Indonesia does not clearly and 

unequivocally explain what this industry comprises. Second, the legal framework of 

the TIRIB does not even mention the “biofuel industry” at all.  

 Moreover, as recalled by the panel in US – Upland Cotton: 575.

an industry, or group of "industries", may be generally referred to by the 

type of products they produce. To us, the concept of an "industry" relates 
to producers of certain products …308 

 Importers of biofuel, approved warehouse-keepers which store biofuel, registered 576.

recipients, and biofuel producers are not producing the same type of product or 

service and therefore do not form an industry, within the meaning of Article 2.1 of 

the SCM Agreement. Whilst importers of biofuel, approved warehouse-keepers 

which store biofuel, registered recipients release fuels for consumption, biodiesel 

producers essentially produce biodiesels. That biodiesel is then mixed with mineral 

                                                 
307 Panel Report, EC and certain member States – Large Civil Aircraft, para. 7.919. 
308 Panel Report, US – Upland Cotton, paras. 7.1142. See also Indonesia’s first written submission, para. 1345. 
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diesel by other operators or by the same producer and then it is released for 

consumption in France. The simple fact of being a biodiesel producer does not 

qualify neither for the application of the TIRIB nor for any exemption or reduction 

therefrom. 

 Therefore, the European Union submits that Indonesia has failed to make a prima 577.

facie case that the TIRIB exclusion is de jure specific to an industry within the 

jurisdiction of the granting authority, because there is no explicit limitation on 

access to what Indonesia calls the “biofuel industry”, and because what Indonesia 

refers as “biofuel industry” is not an industry for the purpose of Article 2.1 of the 

SCM Agreement.  

 With regard to Indonesia’s arguments concerning Article 2.1(b), the European Union 578.

believes the Panel should reject Indonesia’s contentions that letters (a) and (b) of 

Article 2.1 of the SCM Agreement set out analytical tools for the assessment of de 

jure specificity that a complainant may apply as it sees fit. These provisions are 

contained in the international treaty that Indonesia invokes and the Panel should 

scrutinise the Parties’ arguments in the light of those provisions. They set out 

principles which “shall apply” in order to determine whether a subsidy is specific. 

 Of course, those principles cannot be applied in a mechanistic way. Obviously, they 579.

cannot be applied if there is no indication about the possible relevance of either 

letter (a) or letter (b) of Article 2.1 of the SCM Agreement.309 Hence, the fact that in 

previous cases the adjudicators did not refer to Article 2.1(b) because there were no 

arguments or evidence about that article cannot mean that a complainant has full 

discretion to ignore a provision of the SCM Agreement when it tries to make its 

prima facie case that a subsidy is specific. The Panel should not forget that since 

Indonesia claims that the TIRIB is de jure specific, it is for Indonesia to make its 

case under the relevant principles of the SCM Agreement that shall apply to 

determine de jure specificity.  

 The European Union stresses again that it is manifestly clear (and so far undisputed 580.

by Indonesia) that the criteria or conditions governing the eligibility for, and the 

amount of, the alleged subsidy, are clearly spelled out by the French law, 

regulation, or other official documents, they are capable of verification, they must 

be strictly adhered to, and eligibility is automatic. Moreover, it is undisputable that 

                                                 
309 “… a proper understanding of specificity under Article 2.1 must allow for the concurrent application of the 
principles set out in that Article to the various legal and factual aspects of a subsidy in any given case. While 
there may be instances in which the evidence under consideration unequivocally indicates specificity or non-
specificity under one of the subparagraphs of Article 2.1, the Appellate Body cautioned against examining 
specificity on the basis of the application of a particular subparagraph of Article 2.1, when the potential for 
application of other subparagraphs is warranted in the light of the nature and content of measures challenged 
in a particular case” Appellate Body Report, EC and certain member States — Large Civil Aircraft, para. 945. 
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those criteria and conditions are plainly before Indonesia since the very beginning of 

this dispute as they are laid down in the legal instruments that Indonesia itself has 

identified in its panel request and examined. Therefore, it cannot be said that Article 

2.1(b) is manifestly irrelevant or not potentially applicable in the present case.  

 It was therefore for Indonesia in the first place to demonstrate that those criteria do 581.

not conform to the requirement of Article 2.1(b) of the SCM Agreement or in the 

alternative explain that that provision in the present case is in any event irrelevant.  

 Indonesia has done neither. It simply forgot or overlooked Article 2.1(b) because 582.

that article is inconvenient to its position. The European Union has already 

explained in its first written submission that it is too late for Indonesia now to make 

its case under this provision, when it should and could have presented its 

arguments before the first substantive meeting with the parties.310 With this 

litigation technique, Indonesia has indeed not only violated the rules of procedure 

established by the Panel but also deprived third parties of the possibility to make 

any comment about Indonesia’s interpretation of Article 2.1(b). As recalled by the 

Appellate Body: 

The requirements of due process and orderly procedure 

dictate that claims must be made explicitly in WTO dispute 

settlement. Only in this way will the panel, other parties, 

and third parties understand that a specific claim has been 

made, be aware of its dimensions, and have an adequate 

opportunity to address and respond to it. WTO Members 

must not be left to wonder what specific claims have been 

made against them in dispute settlement.311  

 
 This means that: 583.

All parties engaged in dispute settlement under the DSU 

must be fully forthcoming from the very beginning both as 

to the claims involved in a dispute and as to the facts 

relating to those claims. Claims must be stated clearly.312 

 
 It is only in the responses to the Panel’s written questions that Indonesia has 584.

addressed Article 2.1(b) of the SCM Agreement. It argues that:  

The establishing criteria or conditions for the tax are not 

neutral, in that they favour certain enterprises over others, 

and are not economic in nature because they relate to the 

type of biofuel included in the final fuel mix rather than, for 

example, the size of the enterprise.313 

                                                 
310 European Union’s first written submission, paras. 1566-1568. 
311 Appellate Body Report, Chile — Price Band System, para. 164. 
312 Appellate Body Report, India – Patent Protection for Pharmaceutical and Agricultural Chemical Products 
(India – Patents), para. 94. 
313 Indonesia’s response to Panel’s question No. 113, para. 349. 
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 In this regard the European Union would like to recall that Article 2.1(b) of the SCM 585.

Agreement reads: 

Where the granting authority, or the legislation pursuant to 

which the granting authority operates, establishes objective 

criteria or conditions* governing the eligibility for, and the 

amount of, a subsidy, specificity shall not exist, provided 

that the eligibility is automatic and that such criteria and 

conditions are strictly adhered to. The criteria or conditions 

must be clearly spelled out in law, regulation, or other 

official document, so as to be capable of verification. 

* Objective criteria or conditions, as used herein, mean 

criteria or conditions which are neutral, which do not favour 

certain enterprises over others, and which are economic in 

nature and horizontal in application, such as number of 

employees or size of enterprise. 

 
 It follows that the late arguments developed by Indonesia in one single passage to 586.

show that the requirements of Article 2.1(b) are not met in the present case appear 

essentially a selective copy/paste of the footnote to Article 2.1(b) of the SCM 

Agreement. With that passage, Instead of setting out its interpretation of the 

requirements Article 2.1(b) and explain why they are not met, Indonesia makes a 

cursory assertion, in the hope to shift onto the European Union the burden of 

rebutting its “prima facie case”.  

 While the European Union believes that with that passage Indonesia has not made 587.

any prima facie case, and therefore it is not for the European Union to rebut any 

prima facie case made by Indonesia under Article 2.1(b), it would like to stress ad 

abundantiam what follows.  

 The attribute “objective” can have several meanings. Something objective is 588.

“external to or independent of the mind”314 and a judgement is objective when “it is 

not influenced by personal feelings or opinions in considering and representing 

facts; impartial, detached.”315  

 The footnote to Article 2.1(b) helps in construing the meaning of the word 589.

“objective” in the context of that provision. It clarifies that criteria and conditions 

must be objective in the sense of being neutral so as not to favour certain 

enterprises over others. “Neutral” means inter alia “not inclining toward any party, 

view, etc.; impartial, unbiased”.316 Moreover, the criteria must be “economic in 

nature and horizontal in application, such as number of employees or size of 

                                                 
314 https://www.oed.com/view/Entry/129634?redirectedFrom=objective#eid entry 3.b.  
315 https://www.oed.com/view/Entry/129634?redirectedFrom=objective#eid entry 8.a. 
316 https://www.oed.com/view/Entry/126457?redirectedFrom=neutral#eid entry B.I.1. 

https://www.oed.com/view/Entry/129634?redirectedFrom=objective#eid
https://www.oed.com/view/Entry/129634?redirectedFrom=objective#eid
https://www.oed.com/view/Entry/126457?redirectedFrom=neutral#eid
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enterprise.” “Economic” means “of, relating to, or concerned with the science of 

economics or with the economy in general; relating to the development and 

regulation of the material resources of a community or state”317 whereas economy 

is “the organization or condition of a community or nation with respect to economic 

factors, esp. the production and consumption of goods and services and the supply 

of money (now frequently with the); (also) a particular economic system.318 All 

these definitions suggest that "economic criteria" within Article 2.1(b) of the SCM 

Agreement should be construed as a broad notion.  

 The European Union submits that Indonesia has not demonstrated that the criteria 590.

regulating the TIRIB exemption are not objective, neutral, uniform in application 

and that they do not relate to economic factors. The TIRIB exemption applies on the 

basis of criteria that are external to the mind and relate to the impact of biofuels on 

climate change and biodiversity. They apply in a uniform and neutral way to any 

operator which releases fuel for consumption and meets the renewable energy 

incorporation requirements. They are not designed, nor intended to give an 

advantage to certain enterprises but to induce all those operators that release fuel 

for consumption to contribute to the objectives of the French legislator. Moreover, 

the criteria concern the development of the use of renewable energy in the 

transport sector and therefore are economic in nature in that they regulate material 

resources in France.  

 Finally, the European Union would like to make some additional comments about 591.

Indonesia’s supposed claim of de facto specificity.  

 In its first written submission, Indonesia wrote:  592.

If the Panel finds that the subsidy at issue is not specific 

under Article 2.1(a) of the SCM Agreement, Indonesia 

submits that it is nonetheless de facto specific under Article 

2.1(c) of the SCM Agreement 

 
 However, in the paragraphs of the first written submission that are meant to 593.

demonstrate that the alleged subsidy is specific (from 1340 to 1351) Indonesia 

develops two arguments: (i) the first one based on Article 3 of the SCM Agreement 

– that the subsidy is specific because it is a prohibited subsidy; (ii) the second one 

based on Article 2.1(a) of the SCM Agreement – that France has explicitly limited 

access to the subsidy to oil crop-based biofuel producers other than palm oil-crop 

based producers. 

                                                 
317 https://www.oed.com/view/Entry/59384?rskey=15J3Dt&result=1&isAdvanced=false#eid entry 4.a/ 
318 https://www.oed.com/view/Entry/59393?redirectedFrom=economy#eid entry 11. 

https://www.oed.com/view/Entry/59384?rskey=15J3Dt&result=1&isAdvanced=false#eid
https://www.oed.com/view/Entry/59393?redirectedFrom=economy#eid
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 Hence, while Indonesia has referred in very general terms to de facto specificity 594.

under Article 2.1(c), in reality there is no argument whatsoever in the first written 

submission aimed at demonstrating de facto specificity. By the same token, also 

Indonesia’s responses to the Panel’s questions do not contain any argument 

specifically aimed at demonstrating de facto specificity.  

 That is confirmed by Indonesia’s responses to the Panel’s questions where 595.

Indonesia candidly says that the arguments in paragraph 1340-1351 of the first 

written submission “may be used by the Panel … to determine de facto 

specificity”.319 Hence, arguments that were formulated for demonstrating a given 

claim (de jure specificity) should be recycled for demonstrating a new and different 

claim (de facto specificity), even though those claims are conceptually distinct and 

rely on a different set of evidence.  

 Indeed, as clarified by the Appellate Body:  596.

Article 2.1(a) establishes that a subsidy is specific if the 

granting authority, or the legislation pursuant to which the 

granting authority operates, explicitly limits access to that 

subsidy to eligible enterprises or industries. 320  

Article 2.1(a) thus focuses not on whether a subsidy has 

been granted to certain enterprises, but on whether Access 

to that subsidy has been explicitly limited. This suggests 

that the focus of the inquiry is on whether certain 

enterprises are eligible for the subsidy, not on whether they 

in fact receive it. 321 

 
 It follows, that the express limitation which characterises a de jure specific subsidy 597.

“can be found either in the legislation by which the granting authority operates, or 

in other statements or means by which the granting authority expresses its will.” 322   

 On the other hand, with regard to de facto specificity, the Appellate Body has 598.

clarified that:  

Article 2.1(c) … points to certain indicia that investigating 

authorities and panels may evaluate in determining 

whether, despite not being de jure specific, a subsidy may 

be specific in fact. The focus of this provision is therefore on 

de facto circumstances surrounding the use of a subsidy. 

Article 2.1(c) identifies four factors for consideration in 

determining whether a subsidy is de facto specific: (i) use of 

a subsidy programme by a limited number of certain 

                                                 
319 Indonesia’s response to Panel’s question No. 112, para. 339. 
320 Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), para. 367. 
321 Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), para. 368 (underlined 
added).  
322 Panel Report, US – Large Civil Aircraft (2nd Complaint), para. 7.190. See also Panel Report, US – Large Civil 
Aircraft (2nd Complaint), para. 7.192. 
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enterprises; (ii) predominant use by certain enterprises; (iii) 

the granting of disproportionately large amounts of subsidy 

to certain enterprises; and (iv) the manner in which 

discretion has been exercised by the granting authority in 

the decision to grant a subsidy. Subparagraph (c) adds that, 

in examining these factors, diversification of the relevant 

economy and the duration of the relevant subsidy 

programme shall be taken into account. In US – Large Civil 

Aircraft (2nd complaint), the Appellate Body considered that 

these elements define the terrain for assessing whether 

subsidies are specific in fact, and that the elements that are 

relevant to the analysis under Article 2.1(c) will be a 

function of what reasons there are to believe that the 

subsidy may in fact be specific.323  

 
 Hence, whilst the enquiry for de jure specificity focuses on the eligibility criteria of 599.

the subsidy, the enquiry in de facto specificity focuses on the actual allocation or 

use of the subsidy.  

This suggests that, while de jure and de facto analyses are 

both focused on whether a subsidy is specific, they do so 

from somewhat different perspectives. While a de jure 

analysis examines concrete evidence relating to explicit 

limitations on access, a de facto analysis focuses on indicia 

of the allocation or use of a subsidy that support a finding of 

specificity. The aim of this latter inquiry, by virtue of the 

fact that it discerns the existence of specificity through de 

facto considerations, and does so notwithstanding any 

appearance of non-specificity that might arise from a de jure 

analysis, is to identify evidence of allocation or use that 

provides an investigating authority or panel sufficient 

assurance as to the existence of specificity324  

 
 It is therefore difficult to understand from a conceptual viewpoint how arguments 600.

pertaining to the eligibility of the subsidy can be capable of demonstrating how in 

fact a subsidy has been allocated to the eligible undertakings. Indeed,  

By its very nature, such an analysis normally focuses on 

evidence other than of the kind found in written documents 

or express acts or pronouncements by a granting 

authority.325 

 
 In addition, it should be recalled that Article 2.1(c) provides as follows: 601.

If, notwithstanding any appearance of non-specificity 

resulting from the application of the principles laid down in 

subparagraphs (a) and (b), there are reasons to believe that 

the subsidy may in fact be specific, other factors may be 

                                                 
323 Appellate Body Report, US - Carbon Steel (India), para. 4.369. 
324 Appellate Body Report, US - Carbon Steel (India), para. 4.373. See also Appellate Body Report, US – Large 
Civil Aircraft (2nd Complaint), para. 877. 
325 Appellate Body Report, US – Countervailing Measures (China), para. 4.146. 
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considered. Such factors are: use of a subsidy programme 

by a limited number of certain enterprises, predominant use 

by certain enterprises, the granting of disproportionately 

large amounts of subsidy to certain enterprises, and the 

manner in which discretion has been exercised by the 

granting authority in the decision to grant a subsidy.3 In 

applying this subparagraph, account shall be taken of the 

extent of diversification of economic activities within the 

jurisdiction of the granting authority, as well as of the length 

of time during which the subsidy programme has been in 

operation.  

(footnote original) 3 In this regard, in particular, information 

on the frequency with which applications for a subsidy are 

refused or approved and the reasons for such decisions shall 

be considered. 

 
 Indonesia suggests that its arguments about de jure specificity could demonstrate 602.

that there is predominant use by certain enterprises or there exists the granting of 

disproportionately large amounts of subsidy to certain enterprises.  

 However, the concept of predominant use by certain enterprises of the subsidy 603.

programme at issue is to be interpreted as relating primarily to the incidence or 

frequency with which the subsidy is used by certain enterprises.326 Hence, evidence 

about the number of enterprises receiving a subsidy, the amounts received by 

certain enterprises, and the frequency with which the subsidy has been received by 

those enterprises may be used to demonstrate predominant use of the subsidy 

programme by certain enterprises.327 However, Indonesia has not presented any 

evidence in this respect.  

 Likewise, with regard to the concept of granting of disproportionately large amounts 604.

of subsidy to certain enterprises, the Appellate body clarified that:  

The Appellate Body underscored that the third factor in 

Article 2.1(c) reflects a relational concept, requiring a 

determination as to whether the actual allocation of the 

subsidy to certain enterprises is too large relative to what 

the allocation would have been if the subsidy were 

administered in accordance with the conditions for eligibility 

for that subsidy as assessed under subparagraphs (a) and 

(b). The Appellate Body stated that, where a disparity exists 

between those allocations, the reasons for that disparity 

must be examined so as ultimately to determine whether 

there has been a granting of disproportionately large 

amounts of subsidy to certain enterprises.… 328 

                                                 
326 Appellate Body Report, US - Measures Affecting Trade in Large Civil Aircraft (Second Complaint), Article 
21.5, para. 5.262.. 
327 Appellate Body Report, US - Measures Affecting Trade in Large Civil Aircraft (Second Complaint), Article 
21.5, para. 5.266. 
328 Appellate Body Report, US - Carbon Steel (India), para. 4.388. 
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the language of the third factor necessarily involves a 

"relational concept" that assesses whether the actual 

allocation of the subsidy is too large relative to what the 

allocation would have been if administered in accordance 

with the conditions for eligibility for that subsidy329 
 Of course, nothing in Indonesia’s argument about de jure specificity suggests how 605.

the Panel should conduct the relational analysis that is necessary to demonstrate de 

facto specificity on the basis of the third factor mentioned by Article 2.1(c). 

 Finally, in any event Indonesia does not even suggest how the Panel shall take into 606.

consideration the diversification of the relevant economy and the duration of the 

relevant subsidy programme in examining de facto specificity, let alone presenting 

to the Panel any evidentiary elements that would allow the Panel to take account of 

these two aspects.  

 In summary, admitting for the sake of argument that Indonesia has validly raised a 607.

claim about de facto specificity and presented arguments to support its claims, 

these arguments are manifestly insufficient for the Panel to carry out a de facto 

specificity analysis, let alone demonstrating that the alleged subsidy is de facto 

specific. In practice, Indonesia hopes that by making reference to its arguments 

about de jure specificity, the Panel will make the case of de facto specificity for 

Indonesia. 

 Finally, the European Union would like to recall that according to point 3.(1) of the 608.

Panel’s rules of procedure:  

“Before the first substantive meeting of the Panel with the 

parties, each party shall submit a written submission in 

which it presents the facts of the case and its arguments, in 

accordance with the timetable adopted by the Panel.” 

 
 Indonesia’s first written submission presents neither any fact nor any argument 609.

seeking to demonstrate that the alleged subsidy is de facto specific. Hence, it is 

plain that Indonesia’s allegation that the arguments supposed to demonstrate de 

jure specificity can be recycled to demonstrate de facto specificity is in violation of 

point 3 of the Panel’s rules of procedure.  

 When reading Indonesia first written submission, the EU was not made aware that 610.

this was the main thrust of Indonesia’s de facto specificity theory and therefore it 

did not present any argument to rebut that theory.  

 Moreover, in its responses to the Panel’s questions Indonesia’s merely points to the 611.

possibility for the Panel to recycle Indonesia’s arguments without explaining how 

                                                 
329 Appellate Body Report, US - Carbon Steel (India), para. 4.389. 
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and why they would demonstrate that the requirements of Article 2.1(c) of the SCM 

Agreement are met.  

 The European Union wonders when will Indonesia develop its de facto specificity 612.

claim? This litigation technique does not respect the European Union’s due process 

right, let alone the right of third parties that will have no chance to ever be aware of 

Indonesia’s position and submit to the Panel their observations. The European Union 

stresses again that all parties engaged in dispute settlement under the DSU must be 

fully forthcoming from the very beginning both as to the claims involved in a dispute 

and as to the facts relating to those claims. Only in this way will the panel, other 

parties and third parties understand that a specific claim has been made, be aware 

of its dimensions, and have an adequate opportunity to address and respond to it. 

 In conclusion, the European Union believes that the Panel should reject Indonesia’s 613.

attempt to recast its arguments on de jure specificity for the purpose of making a 

claim of de facto specificity as unfounded on the merits and contrary to the Panel’s 

rules of procedure, the European Union’s due process right and the rights of third 

parties to participate in dispute settlement proceedings under the DSU.  

 Indonesia’s arguments about the existence of a prohibited subsidy 7.2.1.7.

 Indonesia argues that the TIRIB reduction de facto “is a subsidy that is contingent 614.

upon the use of domestic oil crop-based biofuel over imported oil palm crop-based 

biofuel”330 and that the measure is designed so that the financial contribution can 

only be accessed upon the exclusion of imported biofuel.331 According to Indonesia 

in a case of de facto contingency, it is not necessary to demonstrate an 

unambiguous requirement for the use of domestic over imported products as 

otherwise that would be a case of de jure contingency.332 De facto contingency is to 

be inferred from the total configuration of the facts constituting and surrounding the 

granting of the subsidy. In the present case,  

All palm oil and the predominant share of oil palm crop-

based biofuel were imported into the European Union in 

2019, while the majority of oil crop feedstock for biofuel 

production in the form of rapeseed oil, and other oil crop-

based biofuel are produced domestically333 

 

                                                 
330 Indonesia’s first written submission, paras. 1352 and 1356. 
331 Indonesia’s first written submission, para. 1358. 
332 Indonesia’s response to Panel’s question No. 114, para. 351. 
333 Indonesia’s response to Panel’s question No. 114, para. 352. 
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 Since the incorporation of palm oil based biofuel does not give right to the TIRIB 615.

reduction, the total configuration of facts and the context in which the measure 

operates, points to a requirement for the use of domestic over imported goods.334 

 EU’s response  7.2.1.8.

 The EU has recalled the essential elements of the legal standard under Article 3.1(b) 616.

of the SCM Agreement as clarified by the Appellate Body. The meaning of 

"contingent" in Article 3.1(b) of the SCM Agreement is the same as under Article 

3.1(a): "conditional" or "dependent for its existence upon".335 While it is clear that 

Article 3.1(b) applies to subsidies contingent, in law or in fact, upon the use of 

domestic over imported goods, it is also clear that Article 3.1(b) sets out a single 

legal standard both for the de jure and de facto contingency.336 The difference 

between de jure and de facto contingency therefore is not in the degree of intensity 

of the conditional relationship between the use of domestic goods and the existence 

of the subsidy, but on the evidence required to demonstrate that conditional 

relationship in one or the other scenario.337 Indeed, establishing de jure or de facto 

contingency always requires a thorough analysis of whether the conditional 

relationship between the granting of the subsidy and the use of domestic over 

imported goods is objectively observable.338  

 The Appellate Body also clarified that domestic production subsidies can ordinarily 617.

be expected to increase the supply of the subsidized domestic goods in the relevant 

market, thereby increasing the use of these goods downstream and adversely 

affecting imports, without necessarily requiring the use of domestic over imported 

goods as a condition for granting the subsidy.339 Therefore,  

a test based on an examination of whether a given measure 

is "geared to induce" the use of domestic products over 

imports does not answer the question of whether the 

measure requires the recipient to use domestic over 

imported goods as a condition for receiving the subsidy.340 

 
 In the present case, Indonesia did not manage to demonstrate that a conditional 618.

relationship between the granting of the subsidy and the use of domestic over 

imported goods is objectively observable. By their very nature, Indonesia’s 

arguments are aimed at showing that the TIRIB reduction may foster the use 

                                                 
334 Indonesia’s response to the Panel’s question No. 114, para. 353. 
335 Appellate Body Report, Canada – Autos, para. 123.  
336 Appellate Body Report, EC – Large Civil Aircraft, para. 1037. 
337 Appellate Body Report, EC – Large Civil Aircraft, paras. 1038-1046. 
338 Appellate Body Report, US – Tax Incentives, para. 5.14. (underlined added). 
339 Ibid. 
340 Appellate Body Report, US – Tax Incentives, para. 5.17. 
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domestic good by creating a preference for those goods. However, “a de facto 

preference for the use of biofuel produced from oil crops other than palm oil in the 

European Union”341 is certainly not sufficient to demonstrate the existence of a 

condition requiring the use of domestic over imported goods. Second, it is not clear 

what are – according to Indonesia - the domestic products that would need to be 

used in order to obtain the subsidy. Indeed, Indonesia refers sometimes to oil-crop 

and oil based biofuel produced in the European Union342 and some other times to 

biofuels produced in France, but it excludes palm oil based biofuels produced in 

France.343 Third, Indonesia does not manage to demonstrate that the measure is 

designed so that the financial contribution can only be accessed upon the exclusion 

of imported biofuels. Indeed, France and the European Union import biodiesel (for 

instance made with soybeans oil, rapeseed oil, waste cooking oil) and the 

incorporation of those biofuels in the fuel released for consumption triggers the 

TIRIB exemption. On the other hand, the incorporation of domestic palm oil based 

biofuels does not give right to any TIRIB reduction. It is also a fact that the 

exclusion of oil-palm based biofuel from the TIRIB reduction is immediately 

detrimental to oil-palm based biofuel produced in France.  

 In conclusion, nothing in the text, design, or structure of the measure requires the 619.

entities that release fuel for consumption in France to incorporate oil-based biofuels 

made in France or in the European Union in order to obtain a reduction of the TIRIB. 

Moreover, Indonesia does not even try to argue that other factual circumstances 

may lend support to its claim. 

 EU’s further rebuttals 7.2.1.9.

 While the Panel explicitly invited Indonesia to respond to the European Union 620.

arguments concerning Indonesia’s claim that the TIRIB exemption would be a 

prohibited subsidy, essentially Indonesia repeats the line it presented in its first 

written submission.  

 According to Indonesia, the contingency would be demonstrated by the fact that all 621.

palm oil and most of oil palm-based biofuels are imported into the European Union, 

while the majority of oil crop feedstock for biofuel production in the form of 

rapeseed oil, and other oil crop-based biofuel are produced domestically, in 

combination with the fact that – according to Indonesia - the measures 

discriminates on the basis of the origin of the biofuel. According to Indonesia, this 

                                                 
341 Indonesia’s first written submission, para. 1358. 
342 Indonesia’s first written submission, paras. 1357 and 1358. 
343 Indonesia’s first written submission, para. 1358. 
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observation would encompass the total configuration of the facts constituting and 

surrounding the granting of the subsidy. 

 In this regard, the European Union maintains that Indonesia has filtered the facts 622.

constituting and surrounding the granting of the subsidy and extracted only those 

that serve its purpose.  

 Now, even admitting for the sake of argument (quod non) that the TIRIB reduction 623.

discriminates on the basis of whether biofuel is imported or not, it is clear that 

Indonesia’s arguments are inapt in law and in fact to demonstrate any condition to 

use domestic good as a requirement to obtain the subsidy. Indeed, Indonesia itself 

admits that French and EU operators are entitled (and indeed use imported non-

palm oil based biofuels) and when they do so they are granted the TIRIB reduction.  

 The fact that the use of one type of biofuel (made from palm oil) does not trigger 624.

the TIRIB reduction and that a major share of that biofuel is imported in France and 

the EU (even if a significant quantity is produced in France and the European 

Union), is manifestly not sufficient to demonstrate that the subsidy is contingent 

upon the use of domestic goods, or that the use of any imported good prevents the 

application of the TIRIB reduction.  

 The EU would like to add that Indonesia’s prohibited subsidy claim is flawed also for 625.

another reason. In its response to question No. 104 of the Panel, Indonesia 

confirms that its claims in respect of the TIRIB reduction relate only to imported oil 

palm crop-based biofuel. Indonesia also argues that the TIRIB exemption is a 

subsidy specific to the biofuel industry in France and the EU and that industry 

includes domestic biofuel producers.  

 It follows that, according to Indonesia’s line of argument, when Indonesia argues 626.

that the subsidy is contingent on the use of domestic products what it is indeed 

arguing is that a subsidy is granted to the domestic biofuel producers if they use 

domestic biofuels instead of imported ones.  

 Obviously, this claim makes no sense. Article 3.1(b) presupposes that a Member 627.

grants a subsidy to the producer of a downstream product on condition that it uses 

a domestic input product. It makes no sense to construe a subsidy contingent on 

the use of a domestic product in a situation where the downstream product and the 

product that must be used are at the same level of the production chain or when 

they are like products.  

 In conclusion, nothing on Indonesia’s arguments is capable of demonstrating that 628.

the TIRIB reduction is a prohibited subsidy.  
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 Indonesia’s arguments about the existence of a serious prejudice 7.2.1.10.

 Indonesia claims that the TIRIB reduction is an actionable subsidy pursuant to 629.

Article 5(c) of the SCM Agreement344 causing adverse effects on Indonesia in the 

form of serious prejudice to its interests, or a threat thereof, within the meaning of 

Article 6.3(a) and 6.3(c) of the SCM Agreement.345 

 Indonesia argues that the TIRIB reduction directly causes (i) imports of Indonesian 630.

palm oil-based biofuel into the French market to be displaced or impeded by sales 

of French oil crop-based biofuel, and (ii) significant lost sales of Indonesian palm oil 

crop-based biofuel as compared to domestic oil crop-based biofuel. Indonesia 

maintains that, alternatively, the TIRIB reduction would directly cause a threat of 

displacement or impedance.  

 EU’s response  7.2.1.11.

 Indonesia has failed to demonstrate that the TIRIB reduction is an actionable 631.

subsidy and that it has caused any serious prejudice pursuant to Article 6.3(a) and 

(c) of the SCM Agreement.  

c. Article 6.3(a) SCM 

 Pursuant to Article 6.3(a) of the SCM Agreement, “serious prejudice” may arise 632.

where a subsidy results in the “displacement” or “impedance” of imports or exports 

of like products from another Member.  

 Article 6.3(a) of the SCM Agreement reads:  633.

Serious prejudice in the sense of paragraph (c) of Article 5 may arise in 

any case where one or several of the following apply:  

(a) the effect of the subsidy is to displace or impede the imports of a like 

product of another Member into the market of the subsidizing Member; 

[…]. 

 “Displacement” refers to an “economic mechanism in which exports of a like product 634.

are replaced by the sales of a subsidized product”.346 There needs to be a 

“substitution effect between the subsidized product and the like product of the 

complaining Member”. 

                                                 
344 Article 5(c) of the SCM Agreement reads: “Adverse Effects – No Member should cause, through the use of 
any subsidy referred to in paragraphs 1 and 2 of Article 1, adverse effects to the interests of other Members, 
i.e.: […] (c) serious prejudice to the interests of another Member”.   
345 Indonesia’s first written submission, para. 1360.   
346 Appellate Body Reports, EC and certain member States – Large Civil Aircraft, para. 1119 and US – Large 
Civil Aircraft (2nd complaint), para. 1071. 



EU - Biofuels (Indonesia)   Second Written Submission 
(DS593)   by the European Union 

143 

 Applying this rule to the case at hand, there would be serious prejudice in the 635.

meaning of Article 6.3(a) SCM if the import of Indonesian palm oil-based biofuel in 

France was substituted by the biofuel based on soybean oil or rapeseed oil.  

 “Impedance” refers to both “situations where the exports or imports of the like 636.

product of the complaining member would have expanded had they not been 

“obstructed” or “hindered” by the subsidized product” as well as when such exports 

or imports “did not materialize at all because production was held back by the 

subsidized product”.347 

 Indonesia does not show any displacement or impedance, for the following reasons:  637.

a. Indonesia does not provide any real data;  

b. The period Indonesia refers to is not appropriately representative;  

c. The estimates of overall consumption and imports of biofuel in France were lower 

in 2020 compared to 2019, hence there was no substitution effect;  

d. The Indonesian B30 mandate negatively affected the exports of palm oil-based 

biofuel regardless of the TIRIB reduction; and  

e. A genuine and substantial relationship of cause and effect between the TIRIB 

reduction and the market phenomenon has not been established.  

d. Article 6.3(c) SCM 

 Article 6.3(c) of the SCM Agreement provides that serious prejudice may arise when 638.

a subsidy results in significant lost sales by the subsidized product in comparison to 

the like product of another Member in the same market. It reads:  

Serious prejudice in the sense of paragraph (c) of Article 5 may arise in 

any case where one or several of the following apply: […]  

(c) the effect of the subsidy is a significant price undercutting by the 

subsidized product as compared with the price of a like product of another 

Member in the same market or significant price suppression, price 

depression or lost sales in the same market […].348 

 Indonesia does not show the occurrence of any significant lost sales, for the 639.

following reasons:  

a) Indonesia does not provide any real data;  

                                                 
347 Appellate Body Report, US – Large Civil Aircraft (2nd complaint), para. 1071. See also Appellate Body 
Report, EC and certain Member States – Large Civil Aircraft, para. 1161, where the Appellate Body considered 
that the concept of “impedance” serves as relevant context for a better understanding of “displacement”.   
348 Article 6.3(c) SCM Agreement. 
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b) The Indonesian B30 mandate negatively affected the exports of palm oil-based 

biofuel;  

c) The COVID-19 pandemic negatively affected the French demand for biofuel; and  

d) A genuine and substantial relationship of cause and effect between the TIRIB 

reduction and the market phenomenon of significant lost sales has not been 

established.  

e. No causal link exists 

 Article 6.3 of the SCM Agreement provides that serious prejudice may arise where 640.

the effects of the subsidy is one or more market phenomena, listed in paragraphs 

(a)-(d) of Article 6.3. The Appellate Body in US – Upland Cotton observed that:  

[t]he text of the Treaty requires the establishment of a causal link 

between the subsidy and the significant price suppression.349  

 The Appellate Body has consistently described the causal link required as ”a genuine 641.

and substantial relationship of cause and effect”. 

 The standard to assess the causal link has been discussed by the Appellate Body in 642.

several disputes where Article 6.3 of the SCM Agreement was invoked,350 

addressing:  

a) The order of the analysis (two-step or unitary approach);  

b) Methodology;  

c) The counterfactual analysis; and  

d) The non-attribution of effects of other factors.  

 
 However, concerning point a), Indonesia’s analysis of the relationship of cause and 643.

effect between the TIRIB reduction and the alleged adverse effects is vitiated from 

the beginning due to the lack of any estimation of the magnitude of the alleged 

subsidies. Concerning point b), no sound quantitative analysis was performed by 

Indonesia. Concerning point c), without the real data on the imports of Indonesian 

palm oil-based biofuel in France, it appears an abstract exercise to compare a 

hypothetical situation with another hypothetical situation.  

 Concerning point d), if the Panel were to find that the alleged adverse effects 644.

occurred (quod non), a number of factors, whether considered individually or 

jointly, explain why. These factors are: (i) in 2020, the Indonesian production of 

                                                 
349 Appellate Body Report, US – Upland Cotton, para. 435, quoting Panel Report, US – Upland Cotton.   
350 Appellate Body Reports, US – Upland Cotton (2005), US – Upland Cotton (Article 21.5 – Brazil), EC and 
Certain Member States – Large Civil Aircraft; and US – Large Civil Aircraft (2nd complaint). 
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PME decreased due to a drought and a cut in fertilizer usage in 2019; (ii) higher 

prices of Indonesian CPO determined a wider POGO spread between palm oil and 

gasoil futures, thereby making the latter more appealing; (iii) the EU-imposed 

countervailing duties on biofuel originating in Indonesia necessarily affected the PME 

imports; (iv) the levels of Indonesian global exports of palm oil-based biofuel 

decreased, determined by reduced levels of Indonesian PME production, higher CPO 

prices causing a positive POGO spread, and the B30 programme which boosted 

domestic consumption of PME; and (v) the COVID-19 pandemic negatively affected 

the French demand for biofuel because of public measures limiting transport.  

 Indonesia has not conducted a proper causation and non-attribution analysis. These 645.

factors, whether considered individually or jointly, explain why the alleged adverse 

effects would have occurred.  

 To conclude, if the Panel were to find that the alleged adverse effects took place 646.

(quod non), it would still need to conclude that there is no genuine and substantial 

relationship of cause and effect between the TIRIB reduction and the alleged 

adverse effects.  

 It follows that the TIRIB reduction is not a genuine and substantial cause of the 647.

alleged displacement, impedance, or threat thereof, and lost sales. The above 

considerations lead to conclude that the TIRIB reduction is not an actionable subsidy 

in the meaning of Article 5(c) of the SCM Agreement and has not caused serious 

prejudice under Article 6.3(a) and (c) of the SCM Agreement.  

 EU’s further rebuttals 7.2.1.12.

 Since no new elements were advanced by Indonesia, the European Union has no 648.

further comments on the existence of a serious prejudice allegedly caused by the 

TIRIB reduction, and refers to its arguments in paragraphs 1592-1682 of its first 

written submission. 

8. EUROPEAN UNION’S REQUEST FOR FINDINGS 

 For the reasons set out in the foregoing, the European Union requests the Panel to 649.

reject all the claims brought by Indonesia against both the EU measures and also 

the TIRIB. 
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