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1. TERMS OF REFERENCE 

Question 1 

To the European Union: Please elaborate further on your statement in paragraph 401 of 
the European Union's first written submission that "Indonesia has not explained which 
elements of the Delegated Regulation and Article 26 RED II it considers fall under which 
'measure'" and that "[i]n this respect, Indonesia’s panel request is clearly inconsistent 
with Article 6(2) of the DSU". In your response, please refer to the relevant sections of 
Indonesia's request for the establishment of a panel. 

 In paragraph 406 of its first written submission, Indonesia writes:  

… the focus of Indonesia’s claims under the TBT Agreement 
is not on Article 26 of RED II, read together with the 
Delegated Regulation, as a whole. Instead, that focus is on 
RED II and the Delegated Regulation imposing two distinct 
measures: the 7 % limitation and the high ILUC-risk cap 
and phase-out. 

 These measures challenged by Indonesia are different from those mentioned in 

the Panel request.  

 In paragraph 2 of its Panel request Indonesia explains that the EU measures at 

issue in the present proceedings are laid down in a series of legal instruments, 

which go well beyond RED II and the Delegated Regulation. Indonesia includes 

among those legal instruments RED I, Regulation 2018/1999, Resolution of 4 

April 2017, the Status Report and any annexes thereto, amendments, 

supplements, replacements, renewals, extensions, implementing measures 

(including any implementing measures envisaged in the above-mentioned legal 

instruments) or any other related measures, and any exemptions applied.  

 In a nutshell, in Indonesia’s panel request the relevant legal instruments laying 

down the measures that Indonesia wants to challenge are nothing else than the 

essential components of what the EU has called the “EU Biofuels regime”.  

 In paragraphs 3-7 of its Panel request Indonesia provides a partial description of 

the inter-institutional dialogue that accompanied the adoption of RED II focusing 

in substance on the European Commission proposal and the position expressed 

by the European Parliament against palm oil.  

 It would appear therefore that to understand the measures Indonesia wants to 

challenge also the inter-institutional dialogue that preceded the adoption of 

those measures is relevant.  

 Then in paragraphs 8 to 12 of its Panel request Indonesia makes a summary 

description of the renewable energy targets set out by RED II in Articles 3, 25, 
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26 and 27 thereof and explains that RED II applies together with Regulation 

2018/1999. 

 Once again, the reference to various articles of RED II other than Article 26 and 

to Regulation 2018/1999 emphasises that Indonesia’s panel request is not 

simply addressed against two distinct measures resulting from Article 26 of RED 

II and the Delegated Regulation read in isolation.  

 From paragraphs 13 to 17 Indonesia than describes the “7% limitation”, in 

paragraphs 18 to 30 “the high ILUC-risk cap and phase-out”, in paragraphs 31 

to 37 the criteria for determining and certifying low ILUC-risk biofuels, and in 

paragraphs 38 to 40 the sustainability and GHG emission savings criteria. 

 In paragraph 47 of its Panel request, Indonesia identifies the legal basis for the 

complaint in respect of the EU measures and again it seems to refer to 

something different from two distinct measures resulting from Article 26 of RED 

II and the Delegated Regulation read in isolation.  

 It mentions the “limiting and phasing out the use of oil palm … taking into 

account the criteria for determining high ILUC-risk … and … low ILUC-risk, and 

by imposing the 7 % limitation”1 as being contrary to Articles 2.2, 2.4 TBT and 

XI:I of the GATT 1994. However, for the Article XI:1 claim, Indonesia also 

mentions the “sustainability criteria and the GHG emission savings criteria” as 

one of the element of the measure that violates the mentioned provision. Then 

Indonesia uses a very similar language (but it drops the “7% limitation”) with 

regard to Articles 2.1, 2.5 TBT and I:1, III:4 of the GATT 1994.2  Moreover, a 

defining element of the measure that violates the said GATT articles would be 

the “sustainability criteria  and the GHG emission savings criteria”.3  

 Finally, Indonesia identifies other EU measures, which would be contrary to 

other WTO provisions with more general and embracing terms such as 

“regulating trade in biofuels”4, “a technical regulation”5, and the “conformity 

assessment procedures”6.   

 It seems clear therefore that Indonesia Panel request refers to many different 

measures in different places, but it never suggests that there are “two distinct 

                                                 
1 Indonesia Panel request, paragraphs 47(i), (iv) and (xiv). 
2 Indonesia Panel request, paragraphs 47(ii), (iii), (v), (xv) and (xvi). 
3 Indonesia Panel request, paragraphs 47(xv) and (xvi). 
4 Indonesia Panel request, paragraph 47(vi). 
5 Indonesia Panel request, paragraph 47 (vii) and (xiii). 
6 Indonesia Panel request, paragraph 47 (viii), (ix), (x), (xi), (xii) and (xiii). 
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measures: the 7 % limitation and the high ILUC-risk cap and phase-out” to be 

identified and apprehended in isolation.  

 After so many ways used by Indonesia to identify the measures at stake, the 

only thing that remains clear is that the Panel request does not identify the 

measures that Indonesia says it wants to challenge in its first written 

submission as being only the 7 % limitation and the high ILUC-risk cap and 

phase-out resulting from Article 26 REDII and the Delegated Regulation.  

 Put it differently, Indonesia is challenging measures that were not properly 

identified in its Panel request. Therefore, the Panel request is not consistent 

with Article 6(2) of the DSU.  

 From another perspective, were the Panel to find that Indonesia’s Panel request 

is consistent with Article 6(2) of the DSU, Indonesia’s reference to the broader 

legal framework that constitutes the EU Biofuels regime, the summary 

description of that regime and its insistence on the need to read the Panel 

request as a whole confirms that the 7 % limitation and the high ILUC-risk cap 

and phase-out are just two aspects of the overarching measure that is the EU 

biofuels regime. Therefore, it simply makes no sense to apprehend those two 

aspects in isolation from the overarching measure and the objectives it pursues. 

Question 2 

 xxx 

2. THE MEASURES 

Question 3 

To the European Union: Please clarify which requirements under RED II are currently in 
force. Specifically,  

• Is the 7% limitation (or "maximum share") for conventional biofuels currently 
applied, and if so, based on RED I, or based on RED II? 

• Is the high ILUC-risk cap currently in application? If not, when will it enter into 
force? Will EU member states have to comply with the cap and phase-out 
requirement when calculating consumption of energy from renewable sources in 
the transport sector for the entire year 2021? 

 RED I has laid down a 7% maximum share for accounting conventional biofuels 

towards both the national renewable energy targets (Article 3(1) second 

subparagraph) and the transport target (Article 3(4)(d)). These are targets set 

for 2020. Therefore, Member States had to apply the 7% maximum share 

already in 2020.  
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 Member States are not obliged to apply the high ILUC-risk cap since the entry 

into force of the Delegated Regulation, i.e. 10 June 2019. Member States have 

the obligation to apply the high ILUC-risk cap only from 1 July 2021. 

 According to Article 26(2) of the RED II, the phase-out requirement will apply 

only as of 31 December 2023. 

 

Question 4 

To the European Union: Page 18 of the 2019 Status Report (Exhibit IDN-56) indicates 
that "the Commission will set out further technical rules regarding concrete verification 
and auditing approaches" for low ILUC-risk certification in an Implementing Act by June 
30, 2021 at the latest.  Will the low ILUC-risk certification procedure be operational at 
the same time when the cap and phase out requirements are implemented? 

 The European Union confirms that the European Commission will endeavor to 

adopt the low ILUC-risk certification guidelines by the Commission by 30 June 

2021. The implementing act on the certification guidelines will provide further 

information on how carrying out the auditing of the application of the criteria set 

in the Delegated Regulation. However, adoption of those guidelines is intended 

to facilitate low-ILUC risk certification but it is not a pre-condition for obtaining 

it. Article 30(8) of the RED II provides that the certification guidelines seek to 

ensure certification “in an efficient and harmonised manner and in particular to 

prevent fraud”. 

 In the absence of those certification guidelines it belongs to the Member States 

to verify, by using national schemes or voluntary schemes, that the biofuels 

they count towards their renewable energy targets meet the low-ILUC risk 

criteria set out in the RED II and in the Delegated Regulation. 

 

Question 5 

To the European Union: In paragraph 934 of its first written submission and with respect 
to the low ILUC-risk certification, Indonesia states that "the requirement is already in 
force as of 10 June 2019, which is the date on which the Delegated Regulation entered 
into force." 

a) Please confirm whether 10 June 2019 was the date of "entry into force" for the 
low ILUC-risk certification. 

 The date of entry "into force" of RED II is 24 December 2018. The date of entry 

into force of the Delegated Regulation, which lays down the criteria for 

determining the high ILUC-risk feedstock and for certifying low ILUC-risk 

biofuels, bioliquids and biomass fuels, is 10 June 2019. However, even if the 
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Delegated Regulation has already set the abovementioned criteria, RED II, 

including its low ILUC-risk certification rules, becomes directly applicable only as 

of 30 June 2021. Low ILUC-risk certification is therefore not necessary before 

the EU member states transpose the RED II.  

b) Does "entry into force" mean that low ILUC-risk certification is applicable or has 
legal existence in the EU legal order and national legal order of each EU member 
state from 10 June 2019? 

 The entry into force of RED II on 24 December 2018 represents the date when 

the legal instrument has legal existence in the EU legal order and in the national 

legal order of each Member State. However, pursuant to Article 288 TFEU, as 

any other EU directive, RED II is not directly applicable in EU member states as 

of 24 December 2018. It must first be transposed into national law before it is 

applicable in each EU country and the deadline for transposition is 30 June 

2021. Before that date, no provision of RED II can produce any legal effect in 

the EU. The Delegated Regulation, which entered into force on 10 June 2019 

and supplements the RED II by laying down the criteria for determining the high 

ILUC-risk feedstock and for certifying low ILUC-risk biofuels, bioliquids and 

biomass fuels, does not bring earlier into force the 

rules on biofuels produced from high-ILUC risk feedstock from the RED II. 

 

c) If the requirement has entered into force, has any producer been able to obtain 
such certification? 

 While the requirement is not yet in force, in any event, the European 

Union does not receive notifications of low-ILUC risk certification granted by 

voluntary or national schemes to producers. According to Articles 30(7) 

and 30(9) of the RED II, entities or public national authorities of 

the EU Member States are responsible to supervise the operation of certification 

bodies that are conducting independent auditing under a voluntary 

scheme. Under Articles 30(4) of the RED II, the Commission may verify if 

voluntary schemes demonstrate compliance with the requirements of the RED 

II. Under Article 30(6) of the RED II, EU Member States may notify the national 

schemes they set up to the European Commission for the same purpose. . 

Question 6 

 xxx 
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Question 7 

To the European Union: Please clarify how sub-paragraph 4 of Article 26(1) of RED II 
operates, and whether it allows an EU Member State to reduce its minimum share of 
energy consumption from renewable sources in the transport sector below the 14% 
minimum prescribed in Article 25(1) "by a maximum of 7 percentage points". In 
addressing this question, please clarify what the two situations below refer to:  

a) "where the share of biofuels and bioliquids, as well as of biomass fuels consumed 
in transport, produced from food and feed crops in a Member State is limited to a 
share lower than 7 %"; 

b) "a Member State decides to limit the share further". 

 Article 26 RED II sets out the specific rules for the calculation of a Member 

State’s consumption of renewable energy as regards biofuels, bioliquids 

produced from food and feed crops and biomass fuels. It must be read in 

conjunction with Article 7 RED II, which regulates how to calculate the national 

overall share of renewable energy, and Article 25 RED II, which establishes the 

14% minimum share (transport sector) obligation respectively.  

 The effect of Article 26 (1) first sub-paragraph is to establish the maximum 

share of food and feed crop based biofuels and bioliquids, as well as of biomass 

fuels consumed in transport that may be counted by a Member State towards 

the overall target and towards its transport sector minimum share. That 

maximum share has two elements. First, Member States may not rely on a 

share of more than one percentage point higher than the share of such fuels in 

the final consumption of energy in the road and rail transport sectors in 2020. 

In other words, the 2020 levels operate as a benchmark. Second, there is an 

overall maximum share of 7%. In other words, any Member State already 

relying on a 7% share in 2020 cannot avail itself of the 1% increase. 

 Article 26 (1) subparagraph 4 operates to set a further specific calculation rule 

that will apply in two distinct scenarios. 

 The first scenario is encompassed by letter (a). in the Panel’s question. It 

addresses the situation where, due to the levels of consumption in 2020 and the 

operation of the 1% increase cap, a Member State calculates its contribution to 

the targets in reliance on less than 7% of food and feed crop-based biofuels and 

bioliquids, as well as biomass fuels. For example, if a Member State only 

calculated its contribution by reference to 5% of such fuels in 2020, the 

operation of the 1% maximum increase means that it could not go above 6% 

from 2021 onwards.  
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 The second scenario is encompassed by letter (b) in the Panel’s question. It 

addresses the situation where, irrespective of the operation of the maximum 

share in Article 26 (1) subparagraph 1, a Member State chooses to calculate its 

contribution to the targets in reliance on less than the percentage determined 

by the application of the rules set in the first subparagraph of Article 26. For 

instance, a Member State that relied on 7% of such fuels in 2020 would still be 

able to rely on that percentage under Article 26 (1) subparagraph 1 but could 

nonetheless decide that it wished to reduce the share of its contribution that 

comes from such fuels.   

 In both scenarios, Article 26 (1) subparagraph 4 provides that the sectoral 

target of 14% renewable energy in transport may be modified downwards in 

proportion to the decreased reliance on food and feed crop based biofuels and 

bioliquids, as well as of biomass fuels. That decrease is up to a maximum of 

7%. In other words, if a Member State calculates their contribution to the 

transport minimum share in reliance on 0% food and feed crop based biofuels 

and bioliquids, the transport minimum share may be reduced from 14% to 7%.  

 The objective of this specific rule is to promote the increased penetration of 

renewables in the transport sector other than food and feed crop based biofuels 

and bioliquids, and biomass fuels. This reflects the Union’s position that all food 

and feed crop based biofuels and bioliquids, as well as biomass fuels present 

greater environmental and sustainability concerns than other sources of 

renewable energy (such as advanced biofuels). 

 This approach applies to all food and feed crop based biofuels and bioliquids, as 

well as biomass fuels, irrespective of whether they are identified as being made 

from low or high ILUC risk feedstock.  

Question 8 

To the European Union: Please comment on Indonesia's argument at paragraphs 187 
and 1162 of its first written submission that certain EU member states "have adopted 
and are likely to continue adopting legislation excluding palm oil and/or oil palm crop-
based biofuel from measures taken to meet the renewable energy targets" (referring to 
Italian Senate Bill on the Delegation to the Government for the transposition of European 
directives and the implementation of other European Union acts, Article 5(1)(ee), 
(Exhibit IDN-101) and  France excluding oil palm crop-based biofuel from the application 
of the incentive tax for biofuel in 2020) and paragraph 37 of Indonesia's opening 
statement where Indonesia submits Exhibit IDN-313 to demonstrate that "similar 
restrictive approaches to oil palm crop-based biofuel have been recently adopted or are 
being considered in several other Member States". 

 The European Union is only presently aware of the measures Lithuania has 

adopted to implement Article 26 of the RED II. Other Member States have 
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notified measures but these are yet to be adopted in the respective national 

legal order.  

 The other EU Member States are expected to be in the process of implementing 

the RED II and their possible measures are likely to reflect different approaches 

to how EU Member States intend to meet their obligations. The European 

Commission typically reviews the transposition measures of the Member States 

a later stage, once the deadline for transposition has expired. 

 Indonesia challenged only the French measure, i.e. the exclusion from the TIRIB 

of palm oil-based biofuels. Other possible measures of the EU Member States 

with respect to palm oil-based biofuel would be outside the terms of reference 

of the Panel and, moreover, they were not in existence at the time when the 

matter was referred to the Panel. 

 In any event, no EU measure requires Member States to exclude palm oil and/or 

oil palm crop-based biofuel from national measures taken to meet the 

renewable energy targets and fulfil obligations under the Directive. According to 

the RED II, biofuels made from high-ILUC risk crops with a record of significant 

expansion in carbon rich land will cease completely to be eligible for the 

renewable energy target only as of 2030 and to the extent that they are not 

certified as low-ILUC risk.  

Question 9 

To the European Union: Has any EU member state already transposed the relevant 
aspects of RED II? If so, does the European Union still maintain that Indonesia's claim 
regarding the absence of specific rules on certification of biofuels as low ILUC-risk is not 
ripe for consideration by the Panel? 

 While Belgium, Denmark, Spain, France, Latvia, Lithuania, Luxembourg, Austria 

and Portugal have notified measures of transposition of RED II, so far, only 

Lithuania appears to have transposed the aspects of RED II that are relevant for 

this case. 

 The French measure has been discussed in the European Union’s first written 

submission. The measure is in line with the requirements of RED II (that allows 

Member States to distinguish between different biofuels made form food or feed 

crop) and the Delegated Regulation (that finds that for palm oil there is a 

massive expansion in carbon rich land). Hence, the French measure is a national 

measure that accords with the broader EU legal framework and notably with the 

EU Biofuels regime and that is in line with its objectives, but, as such, it is not 

implementing any specific provision of RED II. 
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 Lithuania’s measure is Law No Xl-1375 on renewable energy, as amended by 

Law No Xlll-2869 amending Articles 1, 2, 3, 4, 5, 6, 11, 13, 14, 16, 17, 20, 

20(1), 22, 25, 28, 29, 35, 37, 38, 39, 46, 48, 49, 55, 58, 59, 60, 61, 62, 63, 

63, 64 and the Annex of Law No Xl-1375 on renewable energy, repealing Article 

11 ( 1) and adding Article 20(2) of 28 April 2020. This measure is not part of 

the Panel’s terms of reference. 

 Please note that the European Commission typically reviews the transposition 

measures of the Member States a later stage, once the deadline for 

transposition has expired. The deadline for transposition is for all EU member 

states 30 June 2021. 

 However, Lithuania’s early transposition does not render the specific rules on 

certification of biofuels as low ILUC-risk ripe for consideration by the Panel.  

 This early transposition of the relevant aspect of RED II does not render the 

requirements relating to biofuels, bioliquids and biomass fuels produced from 

food and feed crops effective before 30 June 2021. Rules such as the 7% 

maximum share or the high ILUC-risk cap do not become legally binding before 

transposition. Moreover, the phase out becomes applicable only as of 31 

December 2023. 

Question 10 

To the European Union: Please explain what is required of EU member states in order to 
effectively transpose Articles 26 (1) and (2) of RED II. 

 Member States have the obligation to bring into force the laws, regulations and 

administrative provisions necessary to comply with the RED II. The European 

Union cannot anticipate the specific measures that each Member State will take 

to comply with Articles 26 (1) and (2) of RED II. As any other directive, in 

accordance with Article 288 TFEU, RED II “shall be binding, as to the result to 

be achieved … but shall leave to the national authorities the choice of form and 

methods”.7 

 At paragraphs 68 to 71 of its first written submission, the European Union sets 

out the mechanisms established by Article 26 RED II.  

 The European Union emphasises that this provision sets out specific rules for 

Member States to calculate their contributions to the overall target and 

transport minimum share for food and feed crop based biofuels and bioliquids, 

                                                 
7 Article 288(2) TFEU 
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as well as biomass fuels.  It must, therefore, be read in conjunction with Article 

7 RED II and Article 25 RED II (to which it refers). In particular, Article 25 (1) 

sets out the requirement than Member States impose an obligation on their fuel 

suppliers to ensure that the share of renewable energy within the final 

consumption of energy in the transport sector is at least 14 % by 2030. How 

each Member State chooses to define and implement that obligation is a matter 

for national law but the calculations must be undertaken by applying the rules in 

Articles 26 and 27 RED II. 

 Article 26 (1) is composed of four sub-paragraphs. These clauses set out the 

way in which the contributions to the overall target and to the 14% minimum 

share is to be calculated.  

 To effectively implement Article 26 (1) subparagraph 1, when calculating its 

contribution to the binding overall target (Article 7) and the transport minimum 

share (Article 25 (1)), a Member State must respect two rules.  

 First, it must take the share of food and feedcrop based biofuels and bioliquids, 

as well as of biomass fuels from 2020 as a benchmark.  

 The total share of its contribution to those targets from food and feedcrop based 

biofuels and bioliquids, as well as of biomass fuels may only be a maximum of 

1% higher than that 2020 benchmark. 

 Second, that share is, irrespective of the magnitude of the 2020 benchmark, 

subject to an overall maximum of 7 %.  

 This does not mean that a Member State cannot consume more of such fuels. 

But when calculating the share of renewable energy in transport and the share 

of renewable energy in final energy consumption, it must ensure that these 

maximums will be respected. 

 The effect of the remaining 3 subparagraphs is to set out a number of variants 

to that primary calculation rule. 

 Article 26 (1) subparagraph 2 only applies where the percentage of energy from 

food and feedcrop based biofuels and bioliquids, as well as of biomass fuels 

consumed in transport is below 1% in a given Member State. In that situation, 

the eligible share may be rounded up to a maximum of 2%. Member States are 

not required to implement this rule provided that they meet the requirement 

under Article 26 (1) subparagraph 1 as regards the cap. For example, if a 

Member State had 0.5% it could choose to set the threshold at 1.5% and not 
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avail itself of the facility to increase to 2%. This is clear from the use of the 

term ‘may’. 

 Article 26 (1) subparagraph 3 empowers Member States to set lower limits than 

those that would apply if calculated by reference to the 2020 benchmark under 

Article 26 91) subparagraph 1. It also empowers Member States to differentiate 

as between those food and feedcrop based biofuels produced from raw 

materials associated with a high risk of ILUC in to areas of high carbon stock.  

 It does not, however, require Member States to do so. Member States retain 

autonomy to determine their own renewable energy mix when calculating their 

contributions to the targets.  

 As explained in the response to question 7 above, the effect of Article 26 (1) 

subparagraph 4 is to empower Member States to reduce the 14% minimum 

share obligation in the transport sector (Article 25 (1) in two specific scenarios. 

First, where it relies on less than 7% food and feedcrop based biofuels and 

biomass fuels due to the application of the 2020 benchmark in Article 26 (1). 

Second, where it chooses to have a lower share of such fuels than required by 

the benchmark. This gives Member States the possibility to decide whether they 

want to count conventional biofuels for their transport target 

 Member States do not have to implement this calculation rule. They are free to 

decide to keep the 14% minimum share even if they have 0% conventional 

biofuels in the contribution. This is clear from the use of the term “may”.  

 Article 26 (2) comprises five subparagraphs.  

 Article 26 (2) subparagraph 1 requires Member States to calculate 

their  contribution to the overall share of renewable energy and the transport 

target (as defined in Article 7 and Art 25 RED II) by reference to a maximum 

amount of high indirect land-use change-risk biofuels, bioliquids or biomass 

fuels produced from food and feed crops for which a significant expansion of the 

production area into land with high-carbon stock is observed. The precise 

percentage will depend on each Member State because the clause requires each 

Member State to apply a cap at the 2019 levels. 

 Article 26 (2) subparagraph 2 requires Member States to start to phase out the 

contribution of such fuels from 2023 onwards with a view to reaching 0% by 

December 2030. The precise trajectory will vary as between each Member 

State.  
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 Article 26 (2) subparagraphs three to five do not impose obligations on Member 

States but rather on the Commission. The requirement to submit a status report 

by 1 February 2019 has been complied with by the submission of the Status 

Report. The requirement in subparagraph 4 was fulfilled with the adoption of the 

Delegated Regulation.  The remaining requirement in subparagraph 5 is that of 

a review of the criteria in the Delegated Regulation. That must be completed by 

1 September 2023. 

 

Question 11 

 xxx 

Question 12 

To the European Union: Article 37 of RED II refers to the "repeal" of RED I as of 1 July 
2021. What are the implications of this event? 

 RED II seeks to ensure consolidation of the results achieved under Directive 

2009/28/EC (RED I).8 Indeed, RED II is a recast directive.9 Recast is “a 

legislative technique which enables amendments to, and codification of, acts to 

be carried out within the framework of a single legislative text”.10 The “recasting 

technique permits the adoption of a single legislative text which simultaneously 

makes the desired amendment, codifies that amendment with the unchanged 

provisions of the earlier act, and repeals that act.”11 This legislative technique is 

used when the EU makes specific amendments to a given legal act building on 

what it exists already and without aiming at a complete overhauling of the 

legislative framework of a given EU policy.12 Therefore, even if the old legal 

instrument(s) (as RED I) are repealed, RED II is not to be considered as a 

turnaround of the EU renewable energy policy, but rather as a consolidation and 

further development on the existing policy in line of the same underlying 

objectives.  

 At a more granular level, RED II brings the following main changes from 1 July 

2021: 

                                                 
8 RED II, recital 10. 
9 RED II, recital 1. 
10 European Parliament, Council and Commission Interinstitutional Agreement of 28 November 2001 on a more 
structured use of the recasting technique for legal acts, recital 4 (Exhibit EU-149). 
11 European Parliament, Council and Commission Interinstitutional Agreement of 28 November 2001 on a more 
structured use of the recasting technique for legal acts, recital 5 (Exhibit EU-149). 
12 “A new legal act shall not constitute a recast act if, with the exception of standardised provisions or 
wordings, it makes substantive amendments to all the provisions of the earlier act, which it replaces and 
repeals.” European Parliament, Council and Commission Interinstitutional Agreement of 28 November 2001 on 
a more structured use of the recasting technique for legal acts, point 4, last subparagraph (Exhibit EU-149). 
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a) The 20 % share of energy from renewable sources in the Union’s gross 

final consumption of energy in 2020 becomes 32% in 2030 under RED II; 

b) The share of renewables to be consumed in the transport sector increases 

from 10%, set under the RED I, to 14%, under RED II; 

c) The nature of the target in the transport sector is different. While RED I 

sets mandatory national targets, which are specified in the Directive itself, 

RED II requires EU Member States to introduce a supply obligation that 

ensures the achievement of the sectoral and overall targets. When setting 

those supply obligations, EU Member States are not obliged to support 

conventional biofuels and may reduce the overall target in the transport 

sector if they decide to count towards the transport target less than 7% 

conventional biofuels.   

d) RED II introduces sustainability criteria for forestry feedstocks as well as 

GHG criteria for solid and gaseous biomass fuels. The GHG emission 

savings requirement for biofuels produced in new installations is increased 

(65% savings). A new criterion on the protection of highly biodiverse forest 

is introduced; 

e) RED I set out differentiated national targets for each Member State. Under 

RED II, Member States determine their minimum contributions to the EU 

2030 target; 

f) RED II introduces a minimum contribution of advanced biofuels and biogas 

produced from the feedstock listed in Part A of Annex IX as a share of final 

consumption of energy in the transport sector of at least 0,2 % in 2022, at 

least 1 % in 2025 and at least 3,5 % in 2030 (“the advanced biofuels 

obligation”); 

g) RED II maintains the 7% maximum share for biofuels and bioliquids, as 

well as biomass fuels consumed in transport, which are produced from food 

and feed crops but, unlike RED I, this maximum share could be lower 

under RED II in some Member States because it is referenced to a 

benchmark:  “shall be no more than one percentage point higher than the 

share of such fuels in the final consumption of energy in the road and rail 

transport sectors in 2020 in that Member State, with a maximum of 7 % of 

final consumption of energy in the road and rail transport sectors in that 

Member State.”;  
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h) RED II introduces a maximum share on the eligibility of biofuels made from 

high-ILUC risk feedstock by reference to 2019 consumption levels, and 

phases out the eligibility of biofuels produced from high ILUC-risk feedstock 

associated with significant expansion into areas of high carbon stock from 

31 December 2023 until 31 December 2030; 

i) RED II introduces the low ILUC risk certification mechanism. Those fuels 

which are certified as low ILUC risk are not subject to the high ILUC risk 

phase out and have the same eligibility to contribute to the targets as other 

conventional biofuels;  

j) Advanced biofuels continue to be counted twice. 

3. ILUC AND RELATED FACTUAL EVIDENCE 

ILUC in general 

Question 13 

To both parties: In paragraph 227 of its first written submission, Indonesia refers to the 
definition of indirect land-use change in Recital 4 of the preamble to Directive 2015/1513 
(Exhibit IDN-86). Recital 81 of RED II (Exhibit IDN-19) describes ILUC as follows: 

Indirect land-use change occurs when the cultivation of crops for biofuels, bioliquids and 
biomass fuels displaces traditional production of crops for food and feed purposes. Such 
additional demand increases the pressure on land and can lead to the extension of 
agricultural land into areas with high-carbon stock, such as forests, wetlands and 
peatland, causing additional greenhouse gas emissions. 

Do you consider that there is a meaningful difference between how ILUC is described in 
both these instruments?  

  Recital 4 of the preamble to Directive 2015/1513 provides as follows: 

“Where pasture or agricultural land previously destined for 
food and feed markets is diverted to biofuel production, the 
non-fuel demand will still need to be satisfied either through 
intensification of current production or by bringing non-
agricultural land into production elsewhere. The latter case 
constitutes indirect land-use change and when it involves 
the conversion of land with high carbon stock it can lead to 
significant greenhouse gas emissions. Directives 98/70/EC 
and 2009/28/EC should therefore be amended to include 
provisions to address the impact of indirect land-use change 
given that current biofuels are mainly produced from crops 
grown on existing agricultural land. Those provisions should 
take due account of the need to protect investments already 
made.” 

 The European Union confirms, as was explained in paragraph 85 of its first 

written submission, that this description of the mechanism of indirect-land use 
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change is consistent with, and not materially distinct from that identified in 

recital (81) RED II.   

 Both recitals explain that ILUC arises where the consequence of diverting 

agricultural land to biofuel crop production gives rise to the displacement of 

agricultural crops and brings non-agricultural land into production. Both recitals 

also explain that where that ILUC takes place into areas with high carbon stock, 

this causes greenhouse gas emissions. Recital 4 of the ILUC Directive refers to 

these emissions as “additional”. Recital 81 RED II refers to them as 

“significant”. 

 Indeed, the European Union notes that whereas Indonesia cites recital 4 of 

Directive 2015/1513 in paragraph 227 of its first written submission, it also 

cites recital 81 of RED in the following paragraph (228) in the following terms:  

“Similarly, according to RED II, ILUC “occurs when the 
cultivation of crops for biofuels … displaces traditional 
production of crops for food and feed purposes”. [emphasis 
added] 

The EU notes that when responding to this question in the 
oral hearing Indonesia suggested that the inclusion of a 
reference to the “intensification of current production” in 
recital 81 RED is a material difference between the 
definitions of ILUC in the ILUC Directive and RED II. 

 This is incorrect.  

 The additional reference to intensification of existing production in recital 81 

RED II simply reflects that not every increase in demand for agricultural 

commodities automatically results in ILUC because, where the increased 

demand can be met through intensification of production on existing land, there 

will be no need to bring land in to production elsewhere to meet the intensified 

demand. Indeed, as is explained in paragraphs 95 to  96 of the EU’s first written 

submission, the fact that some additional demand could be met through 

intensification of existing production is the reason why, when examining rates of 

expansion, the formula for determining what should be considered to be a high 

ILUC risk feedstock includes a double threshold. Both the average annual 

absolute increase in the production area (i.e. 100,000 ha reflecting a sizable 

expansion), and the relative increase, (i.e. 1% to reflect an average annual 

productivity increase) compared to the total production area of that feedstock 

are taken into account.  
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 The European Union further notes that the description of the mechanism of ILUC 

and the relevance of yield increases is supported by a body of scientific 

evidence and is not novel. 

- The Status Report (Exhibit IDN-56) at page 7 explains that: 

“Typically agriculture demand increases can be met through yield 
increases and expansion of agricultural land. In a situation where both 
suitable agricultural land availability and potential yield increases are 
limited, increased demand for agricultural crops becomes the basic driver 
for deforestation.” 

- The Study Report (Exhibit IDN-87) at page 21 (cited in the EU’s first 

written submission at paragraph 242) states as follows: 

“The incremental use of land for agricultural production, 
whether a result of demand for biofuels, food, feed or other 
non-food applications, leads directly or indirectly to an increase 
of GHG emissions and to loss of natural habitats with adverse 
effects on biodiversity and ecosystem services. Indirect effects 
of additional bioenergy feedstock demand do not only cover 
indirect land use changes, but also affect agricultural 
commodity prices, with potential consequences for food 
security and demand-induced yield increases – where the 
additional demand for the feedstock triggers additional yield 
increases.” 

 Indeed, the EU further draws the Panel’s attention to the description of the 

mechanism of ILUC published in the Climate Smart Agriculture Sourcebook by 

the FAO. [Exhibit EU-150] which also demonstrates that the concept of ILUC as 

such is accepted by the international community. 

“Due to growing use of resources for humanity, for 
traditional land-use as well as biodiversity conservation and 
carbon sequestration, the amount of available arable land 
and forests is limited, and any land-based activity might 
cause a shift of land-use in another area. For example, 
conversion of grazing land to cropland could lead to 
deforestation to new grazing land elsewhere, to meet the 
demand for livestock production. 

Indirect land-use change poses a major risk for the GHG 
mitigation. As in the above example, any deforestation 
caused by a CSA activity or policy, directly or indirectly, will 
result in high GHG emissions which are likely to more than 
cancel any GHG benefits of the project.” 

Question 14 

 xxx 

Question 15 

 xxx 



EU – Palm Oil (Indonesia)   European Union’s Responses  
DS593  to Questions after the 
    first substantive meeting 
 

26 

Question 16 

To the European Union: Please comment on the following statement at paragraph 89 of 
Indonesia's opening statement at the first substantive meeting:   

[W]here either party relies on scientific evidence, the Panel’s task under Article 11 of the 
DSU requires that it consider the 'necessary scientific and methodological rigor to be 
considered ‘reputable science' according to the standards of the relevant scientific 
community, as well as the extent to which its use in support of the measures at issue is 
'objective and coherent'. Despite what the European Union argues, it is not sufficient 
that the respondent might have presented scientific evidence reflecting a minority view 
for the Panel to be satisfied that that evidence supports the European Union's 
allegations. 

 Article 11 of the DSU requires panels to conduct an objective assessment of the 

matter before it, including an objective assessment of the facts of the case and 

the applicability of and conformity with the relevant covered agreements. 

 Where a party asserts that a policy objective or measure is supported by 

scientific opinion and adduces evidence in support of that claim, Article 11 DSU 

requires a Panel to address a number of different questions. 

 First, the Panel must appreciate the probative value of the evidence relied upon 

by a party to support their claims.  In the context of the SPS Agreement, the 

Appellate Body has found that a WTO Member may properly base a measure on 

divergent or minority views, as long as these views are from qualified and 

respected sources. The Appellate Body held that this consideration should 

include whether such evidence 

has the necessary scientific and methodological rigor to be 
considered reputable science. 13 

 This reflects the fact that even where “scientific” evidence is formally admissible 

it may be of low probative value where, for instance, it is methodologically 

flawed. A panel is not bound by a party’s appreciation of its own evidence in this 

respect.14 However, any finding by a Panel that scientific evidence cannot be 

regarded as “reputable science” would need to be substantiated. In other words, 

the other party would need to show that methodology applied was so flawed 

and so lacking in the scientific rigour required that the Panel cannot objectively 

regard that scientific evidence as “reputable”.  

 Moreover, when considering the probative value of scientific evidence, a Panel 

should also have regard to other factors, including whether the evidence was 

authored for the specific purpose of the proceedings. 
                                                 
13 Appellate Body Report, United States - Continued Suspension of Obligations in the EC - Hormones Dispute, 
paragraph 591 
14 Appellate Body Report, EC – Fasteners (China) (Article 21.5 – China), para. 5.61 
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 Second, the Panel must consider the legal standard. 

 Where a Panel is satisfied that a party has adduced “reputable” scientific 

evidence to demonstrate the legitimacy of a policy choice it claims is founded on 

scientific opinion, that evidence need not reflect the majority view. In other 

words, a Member may adopt a measure which is founded on scientific opinion 

which is not a mainstream view. Equally, a Member need not demonstrate that 

there is scientific consensus. 

 In other words, to establish that a policy objective lacks legitimacy, it is not 

sufficient for an opposing party to identify a different scientific opinion. The 

Panel is not required to determine which is the ‘right’ scientific view. 

 In Australia – Tobacco Plain Packaging, one of the appellants, Honduras, argued 

that the Panel had erred in its assessment under Article 2.2 of the TBT 

Agreement. Honduras argued, inter alia, that when considering the scientific 

evidence, the Panel erred because it did not engage in any serious or objective 

assessment of the "scientific and methodological rigor" of the evidence on the 

degree of contribution presented "in application of the SPS test" , but simply 

included all of the evidence – or at least all of the evidence that was submitted 

by Australia – and effectively gave it all equal weight. 

 The Appellate Body confirmed that these arguments should be examined 

exclusively under Article 11 DSU on the grounds that they were not relevant to 

the legal standard, but rather to the appreciation of the evidence before it. In 

other words, the Appellate Body confirmed that a Panel’s appreciation of the 

probative value of the actual scientific evidence before it should not be conflated 

with the legal standard a Party must meet to show it has adequate scientific 

foundation for its measures where it claims that there is one. 

 The European Union further notes in this respect that regulatory authorities are 

not required to justify all aspects of their policy measures by reference to 

scientific opinion. Members, in exercise of their regulatory autonomy, frequently 

conduct a cost-benefit analysis and risk assessment. That may take in to 

account factors other than scientific opinion, including data and modelling. 

Therefore, when assessing a given measure a Panel must not assimilate all the 

information relied upon to “scientific” evidence.  

 In the present proceedings, Indonesia appears to challenge the existence of a 

risk of ILUC. The European Union submits that ILUC both exists and that ILUC 

may give rise to additional greenhouse emissions. This is supported by a body 

of reputable scientific evidence.  
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 Indonesia has not demonstrated that the scientific studies collectively relied 

upon by the European Union to sustain these propositions lack the scientific 

rigour to be considered “reputable science”. Indeed, ILUC is a concept which is 

acknowledged exist more broadly by other members and International 

Organisations such as the FAO. The evidence adduced by Indonesia does not 

suggest that ILUC is a fiction. 

 As regards the degree of risk  presented by palm oil, the European Union does 

not dispute that there are studies which, applying a different modelling 

approach to that relied upon to establish the criteria in the EU Biofuels regime, 

concluded that soybean may give rise to higher ILUC emissions than palm oil. 

 However, this numerical fact does not suffice to substantiate Indonesia’s claim 

that there is discrimination under either the TBT Agreement or the GATT. Nor 

does it sustain Indonesia’s assertion that there is a breach of Article 2.2 of the 

TBT Agreement. 

 When objectively assessing the nature of a measure and its compatibility with 

the TBT Agreement (and other disciplines of WTO law), it is not a counting 

exercise.  It is for Indonesia to demonstrate that the measure is more trade 

restrictive than necessary, it is for Indonesia to adduce evidence which supports 

its assertions that the EU measures cannot address ILUC and it is Indonesia to 

demonstrate that the alternatives it proposes under Article 2.2 TBT would make 

an equivalent contribution to the objectives pursued. 

Question 17 

 xxx 

Question 18 

To the European Union: Please comment on the assertion at page 9 of the Expert report 
by Professor Finkbeiner submitted by Indonesia (Exhibit IDN-126), that "[t]here is no 
iLUC without dLUC as the iLUC of one agricultural activity is always the dLUC of another 
agricultural activity. If every product on earth would account for its dLUC, there is no 
iLUC – unless double-counted".  

 As a preliminary point, the European Union notes that it is not clear what status 

Indonesia considers Professor Finkbeiner’s report has. In particular, it is not 

clear whether it is adduced as “scientific information” or “evidence”.  

 The production of the agricultural commodities used to produce food and feed 

crop-based biofuels requires land.  

  “Land use change” is the term used to describe the conversion of non-

agricultural land into agricultural land. The link between a specific crop and this 
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conversion process can either be direct or indirect. In that sense, whether land 

use change is direct or indirect is always a matter of perspective. 

 Direct land use change occurs when land is converted to biofuel production. This 

implies a change in status in the land. That change in status may, depending on 

the land affected, give rise to greenhouse gas emissions.  

 Under the EU biofuels regime, the sustainability and greenhouse gas emissions 

criteria in Article 29 RED II address the potential adverse effects of direct land 

use change. In particular, pursuant to these criteria, fuels produced from 

agricultural biomass that was made from raw materials sourced from land that 

had a certain status (peat, land with high biodiversity value, high carbon stock 

etc) will not be eligible to contribute to the Union’s renewable energy targets. 

Moreover, all such fuels must demonstrate a net greenhouse gas emission 

saving over fossil fuel comparators. The emissions are calculated using a life 

cycle analysis. In other words, the emissions resulting from the conversion of 

non-agricultural land to land used biofuel crop production are modelled and 

accounted for using the greenhouse gas emissions methodology.  

 Indirect land use change also implies a change in status in land. Where 

agricultural land previously used for non-biofuel crops is converted to biofuel 

crop production, but the demand for that other agricultural commodity has not 

diminished and cannot be met through productivity increases, this stimulates 

further land conversion.  

 The driving force for the conversion remains the increased demand for biofuel 

crops. However, the specificity is that the shift in land use could be evidenced 

by a change in production level of an agricultural product somewhere else in the 

world.  

 Professor Finkbeiner argues that were the DLUC effects of all agricultural 

products modelled, there would be no ILUC without double counting. 

 The objective of the EU Biofuels regime is to account for the effects of all forms 

of land conversion associated with stimulating demand for the feedstocks used 

to produce biofuel. That is precisely why it is essential, when considering the 

measures challenged by Indonesia, to have regard to all relevant aspects of the 

legislation (including Article 29 RED II). 

 Professor Finkbeiner’s statement is not conceptually wrong, but it does not 

account for this objective and nor is it workable in practice. 
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 It is correct on a conceptual level that when non-agricultural land is converted 

to produce, for example, apples, the resulting emissions could be modelled as 

the DLUC of apple production. But if there used to be enough land for apple 

production to meet global demand for apples but then some of that land was 

switched to produce biofuel crops, the only reason there are now DLUC effects 

associated with apple production is because of a stimulation of demand for the 

biofuel crops. Therefore, even though apples are not used to produce biofuel, 

the displacement effects are related to biofuel demand.  

 Moreover, Professor Finkbeiner’s statement shows precisely the difficulties that 

ensue if you try to account for all effects of stimulating demand for biofuels in 

terms of DLUC.  

 In order to ‘account’ for all the land use change effects of a biofuel crop purely 

in terms of DLUC, it would be necessary to calculate the DLUC of every single 

other crop that was displaced anywhere in the globe to make way for the 

production of that biofuel crop.  In our example, this would not just be apples 

but potentially also pears and peaches and plums etc.  

 Hence, there is no reason why a Member should prefer Professor Finkbeiner’s 

approach to ILUC rather than the one followed by the European Union. 

 The European Union recalls that the approach to assessing ILUC risk in RED II is 

different to the manner in which DLUC effects are counted and calculated. The 

EU examined the observable rates of expansion for the respective crops used to 

produce biofuels.  

 On that basis it can identify which crops, if demand is further stimulated 

through a policy that promotes biofuel penetration in the EU transport sector, 

will result in a risk of further expansion into land of high carbon stock and rich 

biodiversity. 

 The observable rates of expansion allow for an assessment of ILUC risk 

precisely because high rates of expansion sustains the conclusion that there is 

insufficient existing arable land available to accommodate the demand for that 

crop and hence it is either being produced on land that has been directly 

converted or on land that was previously used for something else.  

Question 19 

To the European Union: The European Union submits that "RED II seeks to address both 
direct land use change (DLUC) and indirect land use change (ILUC) emissions" 
(European Union's first written submission, paras. 47 and 852). Please clarify how the 
European Union addresses the DLUC component in RED II and in the measures at issue. 
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 DLUC is addressed through the sustainability and greenhouse gas emissions 

savings criteria under Article 29 RED II. For example, Article 29(4) imposes a 

requirement that biofuels, bioliquids and biomass fuels produced from 

agricultural biomass must not be made from raw material obtained from land 

with high-carbon stock. These criteria apply irrespective of origin. All biofuels, 

bioliquids and biomass fuels produced from agricultural biomass which are relied 

upon by Member States to demonstrate a contribution to the binding renewable 

energy targets (global and sectoral) must meet these criteria. It is for this 

reason, that Article 19 must be read as an integral part of the EU biofuels 

regime and the aims and objectives of the measures challenged by Indonesia 

cannot be properly understood without due consideration of this provision. 

Indeed, the sustainability and greenhouse gas emissions savings criteria are 

incorporated into the low ILUC risk certification criteria in the Delegated 

Regulation. 

 When determining whether biofuels achieve net emissions savings as compared 

to fossil fuels, a life cycle analysis is applied. Default GHG emission values as 

well as detailed calculation rules are included in Annex V (for liquid biofuels) and 

Annex VI (for solid and gaseous biomass for power and heat production) of the 

Directive. Economic operators also have the option to calculate actual values for 

their pathway. 

Question 20 

To the European Union: In paragraph 240 of its first written submission, Indonesia 
asserts that because ILUC cannot be directly observed or measured, the European Union 
does not take into account ILUC emissions when calculating the carbon footprint of 
biodiesel for the purposes of the GHG emission savings criteria under RED II. Is this 
correct? 

 ILUC emissions cannot be modelled with a sufficient degree of precision to be 

incorporated in the GHG emissions methodology, yet. Therefore, it is correct 

that they are not reflected in the calculation of the carbon footprint of biodiesel 

under the GHG emissions savings criteria.  

  It is because of the acknowledged parametric uncertainties associated with 

modelling techniques that a different methodology (observable rates of 

expansion) is used to determine which feed crop and feedstocks are associated 

with a high ILUC risk of expansion into areas of high carbon stock. It is also for 

this reason that the mechanism to address ILUC used in the EU Biofuels regime 

does not lead to ‘double counting’.  
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Question 21 

 xxx 

 

Question 22 

To the European Union: Does the European Union aim to address GHG emissions related 
to ILUC, or DLUC, or both, through the 7% limitation (or "maximum share") on food and 
feed crop-based biofuels in Article 26(1) of RED II? 

 Article 26 (1) provides that when calculating their contributions to the 

renewable energy targets, Member States may only count a maximum of 7% of 

that contribution from the consumption of food and feed-crop based biofuels.  

 This maximum share was introduced into RED I by the ILUC Directive which set 

a threshold of 7% of the final consumption of energy in transport in 2020 for 

conventional biofuels to count towards the RED I target. The impact assessment 

for the ILUC Directive discussed in Option E a maximum share of 5%.15 

 All conventional biofuels, which rely on agricultural commodities, are associated 

with a risk of land use change (direct and indirect). Whilst the 7% maximum 

share was introduced, as a precautionary measure to address GHG emissions 

related to ILUC, it also has an effect on DLUC. Therefore, it addresses all forms 

of GHG emissions associated with that type of biofuel.  

 It cannot, however, be assessed in isolation but must be read with other 

measures within the EU Biofuels regime including the advanced biofuels 

obligation which incentivises those biofuels associated with the lowest risks of 

land use change. 

Question 23 

 xxx 

Question 24 

To the European Union: Please clarify the evidentiary basis for the imposition of the 7% 
limitation (or "maximum share") on food and feed crop-based biofuels in Article 26(1) of 
RED II. Please clarify in this context whether the evidentiary basis for the imposition of 
this requirement was reviewed in the light of new scientific evidence (i.e. information 
subsequent to the adoption of Directive 2015/1513) when it was incorporated into RED 
II. 

                                                 
15 Exhibit EU-5. 
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 The ILUC Directive was published in the Official Journal of the European Union 

on 15 September 2015. According to this Directive, Member States had to apply 

the 7% maximum share from 10 September 2017 at the latest.  

 The proposal for RED II was prepared during 2016. The 7 % maximum share 

was retained in RED II at the end of the inter-institutional legislative process. 

 Indeed, for the purpose of the preparation of the legislative proposal of RED II, 

the European Commission assessed several options to further development the 

policy on conventional biofuels.16 These included a partial phase out until 2030, 

a full phase out and a hybrid approach foreseeing a quicker reduction of 

conventional biofuels produced from vegetable oils. The assessment came to the 

conclusion that gradual phase out of conventional biofuels to the level observed 

in 2008 can significantly reduce ILUC emissions lowering the average ILUC 

factor from 64 to 27 gCO2/MJ and that ILUC impacts associated to peat land 

oxidation and natural vegetation conversion could be expected to cease after 

2020.17 The modelling conducted by Globiom assumed that a lower share of 

palm oil would be used for the production of biofuels (the modelling assume the 

feedstock mix as observed in 2008).  

 This option (2A) was chosen as the basis for the legislative proposal, which 

foresaw a gradual reduction of the cap for conventional biofuel to 3.8% by 

2030.  

 The co-legislator decided against applying a uniform decreasing  limit for 

conventional biofuels and in favour of Member State specific limits based on the 

share of conventional biofuels observed in 2020 (with a maximum of 7%). While 

final data for the share of conventional biofuels in 2020 are not yet available, it 

can be expected that the approach will lead on average to a reduction of the 

limit for conventional biofuels.   

 In conclusion, the European Union considers that the scientific evidence that 

shows that all conventional biofuels present sustainability concerns remains 

sufficiently valid to sustain the conclusion that no more than 7 % of renewable 

energy targets should be met through conventional biofuels. That precise 

threshold reflects not only scientific opinion but also the regulator’s risk 

assessment and policy choice as to the type of energy mix that should be 

promoted as “renewable” in the European Union. The fact that RED II keeps 

                                                 
16 RED II Impact Assessment (Exhibit EU-141). 
17 RED II Impact Assessment, p. 127. 
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that maximum share and caps individual Member States at their 2020 levels 

reflects this. 

 The European Union notes that scientific evidence supports the conclusion that 

other forms of renewable energy such as advanced biofuels are associated with 

lower land use effects.  This is precisely why they are incentivised under RED II.  

 The European Union acknowledges that perhaps given prevailing scientific 

evidence, the EU legislators could have insisted that conventional biofuels form 

an even smaller share of the renewables relied upon by EU Member States as 

contributing to the targets. However, this is left to the discretion of the EU 

Member States who are, under the terms of RED II, free to choose not to 

include any conventional biofuels at all when calculating whether they have met 

their renewable energy targets. 

Question 25 

To the European Union: In paragraphs 312 and 322, and footnote 221, of its first written 
submission, the European Union refers to Exhibit IDN-135 as the impact assessment for 
Directive 2015/1513. In other parts of its submission (e.g. at footnotes 203-205) the 
European Union refers to Exhibit EU-5 as the impact assessment for RED II. Exhibits EU-
5 and IDN-135 appear to be the same document. Can the European Union confirm this? 

 The European Union confirms that Exhibit EU-5 in fact contains Impact 

Assessment for the ILUC Directive and duplicates Exhibit IDN 135. It further 

clarifies as follows: 

a. The reference in paragraph 312 of its first written submission is to the impact 

assessment for Directive 2015/1513 (the ILUC Directive). This is exhibited as 

Exhibit IDN-135 and EU-5 

b. The reference in paragraph 322 in its first written submission is to the impact 

assessment for Directive 2015/1513 (the ILUC Directive). This is exhibited as 

Exhibit IDN-135. 

c. The references in footnotes 203 to 205 are to the Impact Assessment for the 

ILUC Directive exhibited as IDN-135. 

 The Commission also prepared an Impact Assessment for RED II. This is now 

exhibited as Exhibit EU-151. 

Question 26 

To the European Union: The text quoted in paragraph 347 of the European Union's first 
written submission does not appear in Exhibit EU-5. Please indicate the source of that 
quotation and, if not already in the Panel's record, please submit the document 
containing that quote as exhibit. 
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 The citation is from the Impact Assessment for RED II, section 6.3. The 

European Union takes note that this document was not exhibited as Exhibit EU-

5 as stated in the first written submission and apologises for this error. It is now 

exhibited as Exhibit EU-151. 

Question 27 

To the European Union: In paragraph 60 of its first written submission, Indonesia notes 
that in the 2017 review/study report (Exhibit IDN-87), seven out of the nine leading 
studies that were examined and estimated ILUC emissions for all types of oil crop, 
soybean and rapeseed were found to have higher estimated ILUC emissions than oil 
palm. How can these conclusions be reconciled with the European Union's identification 
of oil palm as the only high ILUC-risk crop? 

 In paragraph 266 of its first written submission, Indonesia claims that seven out 

of the nine leading studies that were examined and estimated ILUC emissions 

for all types of oil crop, soybean and rapeseed were found to have higher 

estimated ILUC emissions than oil palm. The EU notes that this statement must 

be situated in its proper context. 

 As is explained on page 23 of Exhibit IDN-87, the study involved a literature 

review. An initial pre-selection yielded 1248 studies. After a second pre-

selection the number of studies retained was 302.  Those studies applied 

different analytical approaches (see the summary on page 27 and 28 as well as 

the overview on page 44) to ILUC emissions. 

 In order to identify which the “nine leading studies” Indonesia refers to in fact 

are, it is necessary to read paragraphs 260 and 266 of its first written 

submission. In paragraph 260 Indonesia refers to Exhibit IDN-87 and includes 

its own Table No 11 which it claims is based on a compilation from the studies 

cited in pages 46 to 49 of Exhibit IDN-87.  

 Pages 46 to 49 of Exhibit IDN 87 list significantly more than nine studies. Table 

9 in Exhibit IDN-87 lists 30 studies. Ten of those studies examined palm. Table 

No 11 cited in paragraph 260 of Indonesia’s first written submission selects just 

four of these studies. 

 Indonesia explains in paragraph 266 of its first written submission (and in Fn 

404) that in order to identify the nine studies it refers to, it is necessary to 

examine Table 11 and Fn 404. This states: 

“In addition to the above-mentioned studies, these include a 
CGE study by IFPRI (2010), a PE and CGE model 
comparison study by the JRC (2010), an empirical study 
from the Öko-Institut (2010), and a peer-reviewed hybrid 
LCA study by Acquaye et al. (2012).” 
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 Indonesia’s claim as regards the proportion of studies that had higher estimates 

emissions for all types of oil crops should be seen against this context. Equally, 

its claim that these are the “leading” studies should account for the fact that 

Indonesia has not explained how it extrapolated these from Exhibit IDN 87. In 

any event, it is not clear on which basis Indonesia has selected the “nine” 

leading studies it refers to. 

 Subject to this caveat, the European Union notes that it has never disputed that 

some studies based on modelling found palm to give rise to less ILUC emissions 

than other food and feedstocks.  

 Indeed, as is explained on page 51 of Exhibit IDN-87: 

Overall, the results show a high variation, with the ranges 
presented reflecting the variety of approaches. Concerning 
the modelling studies, results further vary because of 
differences in data sets, parameter choices, scenarios, etc. 
On average the highest ILUC factors in the assessed 
quantitative studies carried out in the time period 2009 - 
2015, are related to the production of biodiesel (median 52 
gCO2- eq/MJ), palm showing the highest variation in results 
in available research. Estimates of ILUC factors for palm oil 
biodiesel tend to be higher (median 216 gCO2-eq/MJ) than 
other vegetable oils in studies (such as Overmars 2015 and 
Valin 2015) that take into account the increased emission 
from, and uncertainty of, peatland conversion. 

 Indeed, the degree of variation across studies is one of the parametric 

uncertainties which prompted the European Union to select an alternative 

methodology to address ILUC risk, namely that of the observable rates of 

expansion. If one applies the methodology that was in fact retained by the 

European Union (observable rates of expansion), for the reasons explained in 

the Status Report, palm oil is the only feedstock currently identified as 

presenting a high ILUC risk of significant expansion into areas of high carbon 

stock.  

 The European Union recalls that this is not a conclusion that other food and 

feedcrop based biofuels present no ILUC risk whatsoever. 

Question 28 

To both parties: In paragraph 121 of its first written submission, the European Union 
states that palm oil is considered a "high ILUC-risk" feedstock for the purposes of the EU 
Biofuels regime. The European Union also notes in paragraph 302 of its first written 
submission that regulation on LUC is applied in other non-EU countries. How is palm oil, 
if at all, characterized in other such regimes? 
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 The European Union does not have the full details of non-EU countries 

legislation on LUC. However, several countries have regulated the issue or are 

in the process of doing so. 

 The United Kingdom has set a gradually decreasing cap on the contribution of 

crop-based biofuels to the renewable energy goals: it decreases each year to 

reach 2% by 2032, pursuant to Article 21a of the Renewable Transport Fuels 

and Greenhouse Gas Emissions Regulations 2018.18 Reporting of indirect land 

use change emissions is required. The United Kingdom has not yet implemented 

the high ILUC-risk approach.  

 The US have set a cap on the volume of conventional biofuels while increasing 

the requirement for advanced biofuels. The statutory Renewable Fuel Standard 

(RFS) total advanced biofuel requirement increases over time from 

approximately 7% of the total renewable fuel requirement in 2010 to 58% of 

the total renewable fuel target in 2022. For 2020, the cap for conventional 

biofuel was set at 15 billion gallons.19  

 Moreover, the US continues ILUC emissions in the LCA for the Renewable Fuel 

Standard 2, based on modelling with the FAPRI-FASOM suite of models. 

Renewable identification numbers (RINs) are the credits that the U.S. 

Environmental Protection Agency (EPA) uses to track and enforce compliance 

with the renewable fuels mandates set by the RFS. Biofuels can only qualify to 

receive RINs if they meet a 20% emission reduction including ILUC emissions, 

and may only qualify to receive 'advanced' RINs if they meet a 50% GHG saving 

including ILUC emissions. In 2011, the EPA proposed a GH intensity pathway for 

palm oil-based biofuels which found that they failed to meet the GHG emission 

reduction threshold for renewable or advanced RINs. That pathway was never 

finalised, which means that palm oil-based biofuels cannot receive RINs (except 

some cases in which RINs were granted under the grandfathering provision for 

older facilities).  

 Israel set a cap on conventional biofuels of 6,7% by 2022.20 

 Norway increased its advanced biofuel target with an explicit view to limit 

deforestation risk by consequently reducing the use of crop-based biofuels 

(effectively creating a crop-cap at 6.5%).21  

                                                 
18 Exhibit EU-165. 
19 P. 7, Exhibit EU-164. 
20 See Exhibit EU-139. 
21 Exhibit EU-166. 
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 Canada is in the process of adopting the Clean Fuel Regulations on limiting the 

supply of high ILUC-risk biofuels.22 

Question 29 

 xxx 

Question 30 

 xxx 

Question 31 

To the European Union: Recital 7 of the Delegated Regulation includes the following 
statement: "scientific literature shows that the level of ILUC emissions depends on a 
variety of factors, including the type of feedstock used for the renewable fuel production, 
the level of additional demand for feedstock triggered by the use of biofuels, bioliquids 
and biomass fuels, and the extent to which land with high-carbon stock is protected 
worldwide". Please clarify how the 7% limitation (or "maximum share"), the high ILUC-
risk cap and phase-out, and the low ILUC-risk certification criteria take into consideration 
"the extent to which land with high-carbon stock is protected worldwide". 

 Recital (7) RED II enumerates a number of different factors which have been 

identified in the scientific literature as having an effect on the level of ILUC 

emissions associated with the cultivation of feedstock used to produce biofuels.  

 This is further explained in the Status Report (Exhibit IDN-56, page 6), which 

identifies that “other key factors, such as achieving maximum profit from the 

production and complying with related legislation in place, are also likely to play 

a role in determining how the increased demand is to be met and to which 

extent it causes deforestation.” The Status Report cites the example of 

deforestation rates in Brazil and indicates by way of example that 2008 data on 

deforestation rates are not included as the Brazilian Government’s Plan for 

Preventing and Controlling Deforestation in the Amazon (PPCDAa) Brazil forest 

law, which was followed by a dramatic reduction in Amazon deforestation, was 

not in force at that time. The level of protection ensured by legislation is also 

one of the factors which explains why the displacement effects resulting from 

ILUC may not take place in the same location as that where the biofuel 

feedstock is actually produced. Displacement is more likely to occur where there 

is less legislative restraint on land conversion. 

 The “7 %” used to determine the maximum share of all conventional biofuels 

was introduced in to RED I by the ILUC Directive. This percentage reflects the 

scientific finding that all conventional biofuels stimulate demand for agricultural 

                                                 
22 Exhibit EU-167. 
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commodities and thus, are less able to contribute to the Union’s environmental 

and climate change mitigation objectives than other sources of renewable 

energy, such as advanced biofuels. This limit is linked to the extent to which 

land with high-carbon stock is protected worldwide. The high degree of 

conversion of land with high carbons stock shows that the protection of such 

land worldwide is currently not sufficient to address the risk of ILUC. The 7% 

limit represents a precautionary measure that is applied to all conventional 

biofuels. 

 The high ILUC risk cap and gradual phase out reflects the particularly high 

adverse consequences of expansion of agricultural land into areas of high 

carbon stock. Improvements in the protection of land with high-carbon stock 

can directly affect the status of individual feedstock as the data on feedstock 

expansion will be regularly updated. 

 The low ILUC risk certification criteria reflect the Union’s position that, where it 

can be shown that specific production of a high ILUC risk feedstock would not 

give rise to a risk of ILUC effects, fuel produced using that feedstock should be 

treated as equally eligible to contribute to renewable energy targets as other 

conventional biofuels. Low ILUC-risk certification is not affected by the extent to 

which land with high-carbon stock is protected worldwide as it represents a way 

how the risk of ILUC can be mitigated locally. 

 The European Union emphasises that these mechanisms, which collectively form 

part of the EU Biofuels regime, respond to all the known drivers of ILUC 

emissions. 

Question 32 

 xxx 

Question 33 

To the European Union: Please comment on the following statements by Indonesia in its 
opening statement during the first substantive meeting with respect to what it identifies 
as contradictions in the European Union's explanation of the ILUC and high-ILUC risk 
concepts, namely 

a) "It is contradictory to limit consumption of biofuel because of any alleged ILUC or 
high ILUC-risk but accept that causation or even correlation between EU biofuel 
demand  and land expansion associated to the cultivation of these displaced crops 
for food and feed purposes cannot be established" (paragraph 80); 

 The European Union notes first that this statement departs from an incorrect 

premise. RED II in general and the measures challenged in particular do not 

“limit the consumption of biofuel”. The measures limit the extent to which such 
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biofuels may be counted by Member States towards meeting the Union’s 

renewable energy targets. The biofuels may still be placed on the market and 

consumed. 

 Second, as regards the issue of causation, there is also no contradiction. 

Stimulating demand for certain raw materials (agricultural products) for 

whatever end use (food/fuel) is causing an expansion of agricultural land (LUC). 

This is not scientifically controversial.  

 The European Union does not dispute that the nature of ILUC is such that it is 

not possible to establish a precise causal link between EU demand for biofuel 

and displacement effects. However, given that any stimulation in demand for 

the relevant raw materials is contributing to DLUC and ILUC effects, in setting 

its renewable energy policy, it elects to promote the use of renewable energy 

sources which have overall net emissions reduction to fossil fuel, and which 

raise the lowest possible sustainability and environmental concerns.  

 Therefore, whilst scientific literature confirms that ILUC emissions cannot be 

modelled with the same degree of precision as DLUC emissions, and as a result, 

a value per crop cannot be allocated on that basis, it is possible to identify those 

crops where any further increase in demand will exacerbate existing observable 

phenomena of crop expansion into areas of high carbon stock. This is what is 

captured by the ILUC methodology applied in the EU Biofuels regime. 

b) It is contradictory that the EU deems ILUC emissions modelling sufficiently robust 
to apply the 7% limitation on all biofuel made from food and feed crops, but 
insufficient to make a regulatory distinction within that category of biofuels 
(paragraph 81); 

 There is no inconsistency. As has been explained above, the fact that there are 

parametric uncertainties in ILUC models does not mean that ILUC does not 

exist, nor that it should not be addressed. It simply impacts on which 

methodology is appropriate to do so. 

c) "It is contradictory to consider that the entire expansion of the relevant crops, 
regardless of possible drivers of that expansion, can somehow be attributed to 
ILUC effects of EU biofuel demand but at the same time not take into account the 
extent of EU biofuel demand." (paragraph 84)  

 There is no contradiction.  

 The approach adopted by the European Union (observable rates of expansion) 

identified those crops for which any additional demand would exacerbate an 

existing phenomenon of expansion in to areas of high carbon stock. In view of 

that, when designing its renewable energy policy, which pursues simultaneous 
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environmental and climate change mitigation objectives, the EU decided that 

Member States should be encourage to use those fuels with the lowest 

environmental impacts (advanced biofuels obligation) and to cap the use of 

those which we know have greater sustainability concerns (high ILUC risk).  

 Indonesia’s premise is that the European Union should continue to increase 

demand for palm oil based biofuel despite the known issues with the cultivation 

of the raw materials used to produce it.  

 The contradiction is that Indonesia claims it does not dispute the validity of the 

European Union pursuing an environmental objective but objects when that 

gives rise to commercial inconvenience. 

7% limitation or "maximum share"  

Question 34 

To the European Union: The European Union explains that following the scientific studies 
conducted when preparing the ILUC Directive, existing ILUC emissions models did not 
allow a crop-by-crop distinction to be calculated with sufficient accuracy (see European 
Union's first written submission, para. 727). However, it then sought to distinguish, 
crop-by-crop, the observable rates of expansion into land with high-carbon stock to 
assess where there was a significant risk of environmentally problematic ILUC 
occurring.23 

a) If this is a valid basis for distinguishing high ILUC-risk crops, why does the EU 
impose the 7% limitation on all conventional biofuels? 

 The EU Biofuels regime comprises different, albeit interconnected, mechanisms 

which work together towards the same objectives. The 7% maximum share 

applies to all conventional biofuels and does not distinguish between the 

individual crops used to produce them. It is a threshold that was introduced by 

the ILUC Directive into RED I and reflects the fact that as this type of biofuel is 

produced from agricultural commodities, it is associated with higher land use 

change effects (direct and indirect) than other sources of renewable energy. The 

EU Biofuels regime is designed to incentivise Member States to adopt a fuel mix 

which will favour sources of energy which best meet the objective of the EU 

renewable energy strategy to promote those sources of energy which have the 

least adverse environmental effects. This is why advanced biofuels are the 

subject of a minimum share obligation, and why, if a Member State meets its 

renewable targets by less than 7% of conventional biofuels, its overall target for 

                                                 
23 European Union's first written submission, para. 728. 
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the transport sector may be lowered commensurately (Article 26 (1) 

subparagraph 4).  

 The cap on high ILUC risk biofuel is a different element of the EU Biofuels 

regime. It reflects that within the subset of conventional biofuels, not all forms 

of raw material are equal in terms of their environmental impacts. The 

methodological approach in RED II to identify high ILUC risk feedstock is based 

on observable rates of crop expansion. It is precisely because the rates of crop 

expansion can be assessed on a crop by crop basis that they allow for 

distinctions between the crops used to produce conventional biofuels.  

 However, if a biofuel is certified as low ILUC risk, this means that it should be 

treated as equally eligible to contribute to the renewable energy targets as 

other conventional biofuels. It does not mean that it should be treated as more 

eligible.  

 The European Union reiterates that as explained in paragraph 45 of the 

European Union’s first written submission, whilst ILUC emissions modelling has 

a number of limitations, it is robust enough to show that ILUC emissions 

associated with the production of ”conventional biofuels” are a matter of serious 

concern. The 7% maximum share is also a manifestation of the precautionary 

principle. 

b) Please clarify whether, and if so how, the evidentiary basis for the imposition of 
this requirement was reviewed in the light of new scientific evidence (i.e. 
information subsequent to the adoption of Directive 2015/1513) when it was 
incorporated into RED II. 

  The ILUC Directive was published in the Official Journal of the European Union 

on 15 September 2015. EU Member States had to transpose this Directive by 10 

September 2017 at the latest. The 7% maximum share applies with regard the 

overall target and the transport target, which have to be met in 2020. 

 The 7% corresponds to the expected level of conventional biofuels to be 

consumed in the European Union in 2020 based on the calculations undertaken 

at the time the ILUC Directive was enacted. The idea was that investments that 

had already been made should not be affected.  

 When preparing the proposal for RED II during 2016 it was considered not 

necessary to revise this number. The 7 % maximum share was retained in RED 

II at the end of the inter-institutional legislative process. 

 The European Union considers that the scientific information that shows that all 

conventional biofuels present sustainability concerns, notably when looked in 
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light of the precautionary principle, lead to the conclusion that demand for 

conventional biofuels should be limited. That information remains sufficiently 

valid to sustain the conclusion that no more than 7 % of renewable energy 

targets should be met through conventional biofuels. The fact that RED II keeps 

that maximum share and caps individual Member States at their 2020 levels 

reflects this. 

 The European Union notes that scientific information supports the conclusion 

that other forms of renewable energy such as advanced biofuels are associated 

with lower land use effects. This is precisely why they are incentivised under 

RED II.  

 The European Union acknowledges that had it wanted to adopt a more prudent 

or precautionary approach given the available scientific information, the 

European legislators could have insisted that conventional biofuels form an even 

smaller share of the renewables relied upon by Member States as contributing 

to the targets. However, this is left to the discretion of the Member States who 

are, under the terms of RED II, free to choose not to include any conventional 

biofuels at all when calculating whether they have met their renewable energy 

targets. 

Question 35 

To the European Union: Please clarify why the 7% limitation under Article 26(1) of RED 
II applies to biofuels certified as "low ILUC-risk"?  

 The European Union confirms that Article 26 (1) provides that the maximum 

share of 7 % a Member State’s contribution to meeting the renewable energy 

targets can be calculated by reference to the consumption of all conventional 

biofuels and that, as a result, this also applies to any biofuel that has been 

certified as “low ILUC-risk”. This is due to the fact that all conventional biofuels 

are produced from agricultural commodities which are associated with greater 

land use change effects (direct and indirect), than other sources of renewable 

energy.  

High ILUC-risk biofuels 

Question 36 

To the European Union: Regarding the classification of palm oil as a high-ILUC risk crop, 
as compared with soybean and rapeseed: 
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a) Indonesia asserts that in three of the EU commissioned studies of net land-use 
change emissions, soybean was found to have the highest average estimated 
land-use impact24, and furthermore that in the 2017 review, seven out of the 
nine leading studies find soybean and rapeseed to have higher estimated ILUC 
emissions than oil palm.25 Does the European Union agree with Indonesia's 
interpretation of these studies? 

 The studies referred to are based on ILUC emissions modelling. The European 

Union does not dispute that there are studies using this methodology which 

found soybean to have the higher estimated land-use impacts that other crops 

such as palm oil.   

 The 2017 study (Exhibit IDN-87) concluded that ILUC factors identified in the 

available scientific literature vary significantly across biofuel pathways, studies, 

or even within studies. This is the reason why the EU also concluded that such 

values cannot be applied to determine the emission performance of biofuels. 

Instead, under the EU Biofuels regime, high ILUC risk feedstock are determined 

based on observed expansion into land with high carbon stock.  

 As is set out in the Status Report (Exhibit IDN-56), if one looks at crop 

expansion, rather than modelling, the studies sustain the conclusion that palm 

oil is associated with a higher risk of expansion into areas of high carbon stock 

than soybean. 

b) Indonesia asserts that if the European Union had been concerned about reducing 
GHG emissions, it would have assessed absolute expansion into land with high 
carbon stock as opposed the percentage share of expansion, which would have 
increased the calculated expansion of soy relative to oil palm.26 Can the 
European Union explain the rationale for assessing percentage share of expansion 
into land with high carbon stock as opposed to absolute expansion? 

 The absolute expansion into land with high carbon stock is not a sufficient 

criterion to determine the GHG emission performance of biofuel because the 

figures for different types of crops with different production areas and different 

expansion rates are not comparable. In order to determine whether the use of 

certain types of feedstock for biofuel production can yield overall emission 

savings, it is necessary to compare the emission savings potential of the 

biofuels produced on the total expanded area with the emissions that result 

from the expansion into land with high carbon stock.  

                                                 
24 Indonesia's first written submission, para. 261. 
25 Indonesia's first written submission, para. 266. 
26 Indonesia's first written submission, para. 615. 
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 For this assessment, the share of the expansion into land with high carbon stock 

is the decisive factor (together with the productivity of the crop and the type of 

high carbon stock concerned, which are both taken into account).  

 In a situation where the GHG emissions from the expansion of this feedstock 

into land with high-carbon stock are higher than the direct GHG emission 

savings of biofuels produced on the total expanded area, the production of the 

biofuels will not lead to overall GHG emissions savings compared to fossil fuels. 

Question 37 

 xxx 

Question 38 

 xxx 

Question 39 

To the European Union: Please comment on Indonesia's statement at paragraph 269 of 
its first written submission, that "[t]he concept of high ILUC-risk is designed to identify 
crops for which there is DLUC because of non-(EU) fuel demand". 

a) Please confirm if the formula to determine high ILUC-risk only captures DLUC. 

 The formula does not measure only DLUC. It measures LUC. The measured LUC 

can be the indirect effect of increased feedstock demand triggered by the 

production of biofuels but is also due to other drivers. The formula aims to 

identify crops for which there is evidence that an increased feedstock demand is 

likely to lead to a high rate of expansion into high carbon stock land, i.e. pose a 

high iLUC-risk within the meaning of the EU biofuels regime. 

b) Please elaborate on the following statement in footnote 41 of the European 
Union's first written submission: 

The formula does not purport to either establish correlation 
or causation. Contrary to Indonesia’s assertion in its first 
written submission, this does not mean that the formula 
only captures DLUC caused by the production of 
commodities other than biofuel consumed in the European 
Union. It captures the overall impact of stimulating demand 
for the agricultural commodity in question. 

 
Does this mean that the formula captures indirect land use change associated with 
displaced traditional production of crops for food and feed purposes, or the land use 
change of the particular crop in question other than for EU biofuel production? 

 The formula does neither the one nor the other. The formula determines the 

degree of ilUC-risk by assessing, based on observed data, how an increase in 

demand for the type of feedstock in question is met in practice. The distinction 
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between dLUC and iLUC is not determinative in this context as the observed 

expansion is due to the increased demand from different sources including 

displacement effects triggered by biofuel demand (ilUC) and dLUC triggered by 

increasing food and feed demand. The approach therefore assumes that the 

impact of increasing feedstock demand for the production of biofuels is the 

same as the increase of feedstock demand for other purposes, which is fully 

justified. 

 In this context, it should also be taken into account that the traceability 

approach applied under the RED (the mass balance system) does not require 

physical identity of the feedstock used for the production of biofuels and the 

feedstock certified as sustainable. To avoid an excessive administrative burden 

and a disruption of global trade flows, the RED allows for the reallocation of 

sustainability characteristics from one batch of raw material to another. 

Economic operators have to ensure only that they do not sell more raw material 

with a sustainability claims than they source but the raw material claimed as 

being sustainable does not need to be physically the same as the raw material 

that was certified at the level of the farm or plantation.  

 As a consequence, it cannot be excluded that a batch of feedstock certified as 

sustainable was physically produced on deforested land. The raw material can 

indeed originate from anywhere in the world. The additional demand for a type 

of raw material used for the production of biofuels simply adds to aggregated 

demand for the given raw material, which can be met anywhere in the world. 

Not distinguishing between the drivers for observed expansion into land with 

high carbon stock when determining the ILUC-risk, as done in the approach 

applied by the European Union, is fully in line with this reality. The argument 

that RED addresses dLUC and that unsustainable expansion is due to causes not 

related to crop-based biofuel cultivation is fundamentally flawed, as it ignores 

both the concept of iLUC and the way sustainability certification works in 

practice.  

Question 40 

To the European Union: Please comment on the statement at paragraph 271 of 
Indonesia's first written submission, that: 

The formula calculates the land expansion of different biofuel feedstock, including oil 
palm, but only concerns the expansion of that feedstock into land that falls outside the 
sustainability criteria set out in Article 29(4) of RED II, referred to as 'high-carbon stock' 
land…. This means that the formula is exclusively concerned with the expansion of land 
and thus GHG emissions in respect of crops grown for purposes other than EU demand 
for biofuel. 
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 The formula indeed measures the expansion of feedstock production into high 

carbon stock land, which is prohibited under the sustainability criteria. The EU 

sustainability criteria, however, do not address indirect land use change and 

certified biofuels are as pointed out in the reply to question 40 not necessarily 

physically produced from feedstock that is produced sustainably. It is therefore 

not correct to say that the formula is exclusively concerned with the risk of 

expansion of land and thus GHG emissions in respect of crops grown for 

purposes other than EU demand for biofuel. Instead, the formula concerns the 

general risk of expansion of land and thus GHG emissions in respect of 

feedstock, as it does not draw a distinction based on the purposes of feedstock 

demand. 

Question 41 

To the European Union: Please explain what correlation, if any, is assumed in the design 
of the high ILUC-risk formula, between the observation of DLUC in relation to a given 
crop and the occurrence of ILUC in relation to the same crop or in relation to other 
crops. 

 The formula does not measure only dLUC. It measures LUC. The measured LUC 

can be the indirect effect of increased feedstock demand triggered by the 

production of biofuels but it can also be due to other drivers, such as an 

increased demand for crops for food and feed purposes. The formula aims to 

identify crops for which there is strong evidence (based on observations rather 

than modelling) that an increased feedstock demand will lead to a high rate of 

expansion into high carbon stock land, i.e. pose a high iLUC-risk.  

 The underlying basis for identifying high ILUC-risk feedstock is that increasing 

aggregated demand for a feedstock by using it for the production of biofuels will 

have similar effects as the increase of demand triggered by other drivers. The 

formula does not establish a correlation between the observation of DLUC in 

relation to a given crop and the occurrence of ILUC induced by other crops. The 

ILUC risk of other crops for which no significant expansion into high carbon 

stock land is observed and whose production is therefore not the main driver for 

LUC is addressed by the 7% cap on crop-based biofuels.  

Question 42 

To the European Union: Regarding the formula for determining high ILUC-risk feedstock: 

a) Indonesia argues that the exact calculation or sources are not disclosed in the 
Status Report, making it impossible to verify the European Commission's 
calculations and the assumptions relied upon.  Please provide details of the 
calculation, preferably in an Excel file, concerning the following variables for each 
crop considered in the Status Report: the data on the expansion into forest (Xf), 
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the data on the expansion into peat (xp), the data used to calculate the 
productivity factor (PF). 

 The Delegated Regulation applies both data from a GIS-based assessment of 

feedstock expansion into carbon-rich areas and the literature review. The data 

on the expansion into forest (xf) and the data on the expansion into peatland 

(xp) derived from the GIS-based assessment are included in Table 2 of the 

status report, whereas the results of the literature review are included in the 

Annex. The data from the GIS-based approach are applied to all crops except 

palm oil. This is because, given the extensive literature on palm oil, it was 

decided to rely on the more conservative estimates of the expansion of palm oil 

into high carbon stock land derived from the literature review (45%), rather 

than the estimates derived in the GIS-based assessment (70%). The same 

approach is applied for the expansion into peatland, where differences between 

the estimates derived from the GIS-based assessment and the results derived 

from the literature review are less pronounced. 

 The values of PF were calculated based on the yields achieved in the top ten 

exporting countries (weighted by their export share). Palm oil, sugar cane, 

sugar beet and maize have a considerably higher yield  compared to the other 

crops considered, and are therefore granted dedicated “productivity factors” of 

2.5, 2.2 3.2 and 1.7 respectively, whereas the other crops have been 

considered to have a standard productivity factor of 1.  

 The input data for the calculation of the productivity factors can be found below: 

 
 

b) Indonesia claims that the 45% value for the expansion of oil palm into forest (xf) 
is taken from a study (Vijay et al. 2016) that estimates forest loss on oil palm 
plantations from 1989 to 2013 and interpolated to the period 2008-2016, which is 
likely to be an overestimate.  Indonesia points to a study (Austin et al. 2017) 
which indicates a clear and substantial fall in deforestation driven by oil palm 
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plantations since 2009. Does the European Union agree that estimating forest 
loss on oil palm plantation using historical data from 1989 to 2013 may result in 
an overestimate of the expansion rate? 

 First, it needs to be emphasized that the European Commission did not rely only 

on the estimate of Vijay et al. 2016. Instead, as expressly stated in the Status 

Report, the data of the study was taken as representative for the body of 

available scientific literature. In this context, it should be noted that the GIS-

based assessment conducted for the period 2008-2016 yielded higher estimates 

for the expansion of palm oil into forested land (70%) compared to the 

assessment provided by Vijay et al. 2016 (45%). 

 The rate of deforestation may have changed since the cited studies, but, in 

absence of literature with more recent data, the cited literature represented the 

best available scientific evidence at the time the Delegated Regulation was 

adopted. Pursuant to Article 7 of the Delegated Regulation, the European 

Commission will regularly review the data.  

c) Concerning the data on expansion of oil palm into peatland (xp), Indonesia claims 
that the data does not take into account the differences between shallow and 
deep peat.  Furthermore, Indonesia asserts that the Status Report puts lower 
weight on the results of Austin et al. (2017), which reports lower palm oil 
expansion.  Does the EU agree with Indonesia's claim that the GHG emissions 
associated with shallow and deep peat may be different? If so, has the EU made 
any attempt to estimate the expansion of oil palm into shallow and deep peat 
separately? 

  The data for the average yearly emissions per hectare from drainage of various 

peat land-covers derive from Miettinen 2017. This paper applies that data to the 

same peat map that was used by the European Commission. Therefore, their 

average emissions data represent the average for all the depths of peat on the 

map. It is therefore appropriate to use these emissions factors for this map. In 

some areas, the map shows also shallow (<0.5m) peat, so the emission factors 

take this into account. It would be underestimating emissions to apply the same 

emission factors to a map that excludes shallow peat. 

Question 43 

To the European Union: It appears that the European Union calculates the threshold of 
10% of significant expansion into high carbon stock areas using the following steps: 

Item Value Unit Step 

Average net loss of carbon stock from land-
use change:  107.0 tonnes of carbon (C) per 

hectare (1) 
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Convert carbon (C) into carbon dioxide 
(CO2):  392.3 tonnes of CO2 per hectare (2) = (1) * 44/12 

Spread the emission over 20 years:  19.6 tonnes of CO2 per hectare 
per year (3) = (2)/20 

Average crop energy yield: 55.0 gigajoules per hectare per 
year (4) 

Total emissions from land-use change:  356.4 grams of CO2 per 
megajoules 

(5) = (3) / (4) * 
1000 

Emissions savings resulting from replacing 
fossil fuel with biofuels: 52 grams of CO2 per 

megajoules (6) 

Share expansion of land with high carbon 
stock (at which point the emissions from 
land-use change negates the energy saving 
from biofuels): 

14.6%   (7) = (6) / (5) 

Discount factor of about 30% 10.2%   (8) = (7) * 70% 

a) Do the steps described above correctly represent the calculation of the 10% 
threshold?  

 Yes. 

b) What is the basis to support the choice of the following values: average net loss 
of carbon stock from land-use change, average crop energy yield, emissions 
savings resulting from replacing fossil fuel with biofuels? Please provide 
references to any specific studies or reports. 

 The data required to determine the criteria for High ILUC-risk feedstock are very 

specific and could not be retrieved from individual studies. Instead, the figures 

on the average net loss of carbon stock from land-use change, average crop 

energy yield, emissions savings resulting from replacing fossil fuel with biofuels 

were determined by the Joint Research Centre of the Commission based on 

statistical data and internationally recognised sources.  

 The average net loss of carbon stock from land-use change was derived from 

estimations of loss of carbon stock due to changing land use from land with high 

C stock ("forest"), in the typical regions of expansion of wheat, soy, maize, rape 

seed, sugar cane, palm oil, sunflower and sugar beet applying IPCC factors for 

soil organic carbon stock, land-use, management and intensiveness. Detailed 

figures are printed below. 
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 Emissions savings resulting from replacing fossil fuels with biofuels were derived 

assuming that biofuels achieve direct emissions savings of 55% compared to 

fossil fuels. For fossil fuels a GHG emission intensity of 94 gCO2eq/MJ was 

assumed in line with the fossil fuel comparator set out in RED II. 55% savings is 

in line with the typical GHG emissions savings estimated for different biofuel 

production pathways.27 However, it takes into account that biofuels will on 

average exceed the minimum requirements of 50% emissions savings that 

applies for most biofuel plants, and that installations starting operation after 

October 2015 are required to achieve higher emission savings. Low ILUC-risk 

biofuels 

Question 44 

To the European Union: Please comment on Indonesia's assertion that it is not possible 
to comply with the low ILUC-risk criteria in practice (see Indonesia's first written 
submission, para. 355). 

 The European Union has addressed this assertion in paragraphs 134 to 138, 

paragraphs 147 to 151, and in paragraphs 740 to 766 of its first written 

submission, to which the European Union refers. 

 The European Union maintains its position that Indonesia has not demonstrated 

that this submission is founded. 

Question 45 

To the European Union: In paragraphs 351 and 353 of its first written submission, 
Indonesia asserts that the concept of additionality as defined in the Delegated Regulation 
is in fact not related to the mitigation or prevention of ILUC, and there is no justification 
for only considering yield increases which go beyond a BAU or a "dynamic yield baseline" 
scenario as low ILUC-risk. Please clarify how the additionality measure in general, and 
the specific cumulative criteria set out in Article 4 of the Delegated Regulation, are 
relevant for the purpose of certifying low-ILUC risk biofuels. 

 The European Union refers to section 3.1.7 of its first written submission. 

                                                 
27 https://data.jrc.ec.europa.eu/dataset/e51f4304-7023-4fca-8900-7d206f89b914. 

https://data.jrc.ec.europa.eu/dataset/e51f4304-7023-4fca-8900-7d206f89b914
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 Indonesia claims at paragraph 350 of its first written submission that the 

“reason for introducing the financial additionality criterion was not to mitigate 

and reduce ILUC, but to ensure that in essence no oil palm crop-based biofuel 

can be certified as low ILUC-risk.” Indonesia advances two arguments to 

substantiate this assertion, first that the concept of additionality as defined in 

the Delegated Regulation is in fact not related to the mitigation or prevention of 

ILUC, and second, that in practice, it is not possible to comply with any of the 

low ILUC-risk criteria. 

 Additionality in the general sense is designed to ensure that the effect of the 

measures taken is to reduce the ILUC effects that would have occurred in the 

absence of the incentive created by the certification scheme to introduce them. 

 When considering the additionality criteria under the Delegated Regulation, it is 

important to recall that the starting point is that there is a biofuel produced 

from a high-ILUC risk feedstock which would otherwise be subject to the 

gradual phase out. Thus, the objective of the criteria is to ascertain that the 

feedstock used to produce a specific biofuel does not create the displacements 

effects which the provisions on ILUC are intended to address. Where that is 

demonstrated, the fuel be certified as low ILUC-risk. 

 The European Union further recalls that its objective is to avoid exacerbating 

existing, significant observed rates of expansion into areas of high carbon stock. 

The existence of that expansion demonstrates precisely that current levels of 

demand for certain raw materials (for whatever end use) are so high that they 

cannot be met on existing agricultural land devoted to their production. 

Therefore, to avoid stimulating additional displacement effects by promoting 

biofuels produced from those raw materials, measures must be taken that 

increase production beyond the business as usual scenario i.e. it must be shown 

that the feedstock would otherwise not be produced.  

 If the feedstock would have been produced without the additionality measures, 

its use for the production of biofuels would still create a displacement effect as it 

would no longer be available for other markets, e.g, the food market. As ILUC 

occurs when increased demand cannot be met through yield increases on 

existing land, the dynamic yield baseline ensures that productivity increase goes 

beyond the average increases in productivity, which would take place anyhow 

due to the constantly improving productivity that is observed in the agricultural 

sector.  
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 The criterion for financial additionality further ensures that measures taken go 

beyond the business as usual scenario by excluding those measures that are so 

financially attractive that they would have been implemented regardless of the 

low ILUC risk certification scheme.  

 The European Union emphasises that the concept of additionality was not 

invented by the European Union for the purposes of the Delegated Regulation. 

The financial additionality criterion was derived from the Clean Development 

Mechanism (CDM) developed under the Kyoto protocol which is a benchmark for 

the additionality concept. Indeed, the ‘additionality’ of the emission reduction 

achieved by a Clean Development Mechanism (CDM) project lies at the heart of 

the CDM rules. The financial additionality test under the CDM essentially 

involves showing that a project is not financially viable without the CDM 

incentive on the basis of what a reasonable investor would have done in any 

event.  

 As to the remaining of the cumulative criteria, the first criterion integrates the 

sustainability criteria in Article 29 RED II in to the low-ILUC risk certification 

mechanism. These sustainability criteria apply to all biofuels that are treated as 

eligible to contribute to any of the Union’s renewable energy targets. The 

sustainability criteria pursue a number of concurrent objectives, including the 

preservation of biodiversity.  

 The third criteria is an evidential one. In order to meet the certification 

requirements, it must be demonstrated that the production in question is, in 

fact, additional.  

4. DISCRIMINATION CLAIMS (ARTICLES I:1 AND III:4 OF THE GATT 1994 AND 
2.1 OF THE TBT AGREEMENT) 

Question 46 

To both parties: In relation to paragraphs 11 to 20 of the United States' third-party 
submission, please address the United States' arguments concerning the interpretation 
of Article 2.1 of the TBT Agreement and in particular the term "less favourable 
treatment".  

 The European Union refers generally to its submissions at paragraphs 522 et 

seq of its first written submission where it sets out the legal test under Article 

2.1 of the TBT Agreement. 

 In the present case, the “measures” identified by Indonesia are manifestly not 

de jure discriminatory. Therefore, the Panel must consider whether Indonesia 

has demonstrated that the high ILUC risk cap and phase out result in “less 
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favourable treatment” within the meaning of Article 2.1, although the measures 

are origin-neutral on their face.  

 There are parallels between Article 2.1 TBT and Article III.2 of the GATT 1994 in 

that both reflect the non-discrimination principle (MFN/National Treatment). The 

Appellate Body has recognised that the interpretation of one may inform the 

other. 

 However, one should bear in mind the following three differences which help 

delimit the scope of inquiry under Article 2.1 TBT: 

 (1) the TBT Agreement is explicitly premised on an acceptance that Members 

have a scope of legitimate regulatory autonomy. As this is in the recitals, it 

informs the interpretation of all the substantive obligations; 

 (2) the TBT Agreement does not contain a provision equivalent to Article XX of 

the GATT 1994; 

(3) There is a separate provision, Article 2.2 TBT, which addresses technical 

regulations which are “more trade restrictive than necessary to fulfil a legitimate 

objective. 

 This has a number of implications.  

 First, as reflected in paragraph 13 of the US Submission, Members may 

legitimately distinguish between products even if those distinctions transpire to 

be commercially inconvenient for other Members. Hence, the Appellate Body 

has consistently recognised that not every differentiation in treatment gives rise 

to a breach of Article 2.1 TBT. (US-Clove Cigarettes) Indeed, the Appellate Body 

has held that even if a complainant demonstrates there is a detrimental impact 

on imported (or some imported) products, this is not dispositive of a finding of a 

breach of Article 2.1 of the TBT Agreement. Instead, in those circumstances 

further analysis is required.  

 This is the basis on which in US – Clove Cigarettes and US - COOL the Appellate 

Body stated a measure will not violate Article 2.1 of the TBT Agreement if it is 

based on a “legitimate regulatory distinction”. This is fully consistent with the 

sixth recital of the TBT Agreement (similar in language to the chapeau of Article 

XX) which states: 

“Recognizing that no country should be prevented from 
taking measures necessary to ensure the quality of its 
exports, or for the protection of human, animal or plant life 
or health , of the environment, or for the prevention of 
deceptive practices, at the levels it considers appropriate, 
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subject to the requirement that they are not applied in a 
manner which would constitute a means of arbitrary or 
unjustifiable discrimination between countries where the 
same conditions prevail or a disguised restriction on 
international trade, and are otherwise in accordance with 
the provisions of this Agreement;” 

 In other words, the concept of discrimination must be reconciled with the 

concept of residual regulatory autonomy. Hence differential treatment must be 

shown to be arbitrary or ‘unjustifiable’ and that analysis is subsequent to the 

inquiry that led a panel to conclude that there are detrimental effects. 

 The European Union has recalled in its first written submission that in the 

context of the chapeau of Article XX the Appellate Body explained that: 

 "the analysis of whether discrimination is arbitrary or 
unjustifiable should focus on the cause of the discrimination, 
or the rationale put forward to explain its existence".28  

 The Appellate Body has further explained that "one of the most important 

factors" in the assessment of arbitrary or unjustifiable discrimination is whether 

the discrimination "can be reconciled with, or rationally related to, the policy 

objective with respect to which the measure has been provisionally justified" 

under one of the subparagraphs of Article XX.29   

 Thus, the requirement of “stemming exclusively from a legitimate regulatory 

distinction” under Article 2.1 of the TBT Agreement, informed by the text of the 

Preamble, should be understood in light of the similar, language in the chapeau 

of Article XX and the legal test associated to it, which refers to the rational 

connection between discrimination and the policy objective of the measure. 

 The focus of the US Submissions, and the point of divergence that emerged 

between those submissions and the replies from some of the Third Parties on 

Tuesday, relates to the scope and extent of the “further” or “subsequent” 

analytical” step that a Panel must take once it has determined that there is 

‘differential’ or even detrimental impacts on an imported product.  

 The US appears to state in paragraphs 11 and 12 of its third party submission 

that the existence of de facto discrimination under Article 2.1 of the TBT 

Agreement implies that there must be a link between the identified difference in 

treatment and the origin of the product. Hence it claims that what Article 2.1 

                                                 
28 Appellate Body Report, US – Tuna II (Article 21.5 – Mexico), para. 7.329, referring to Appellate Body Report, 
Brazil – Retreaded Tyres, para. 226. 
29 Appellate Body Reports, EC – Seal Products, para. 5.306; Appellate Body Report, Brazil – Retreaded Tyres, 
para. 7.329. 
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prohibits is less favorable treatment to imported products as compared to like 

domestic products based on origin.   

 The European Union considers that the findings of the Appellate Body in US - 

COOL and US - Clove Cigarettes indicate that when analysing an allegation of de 

facto discrimination, if a Panel has determined that there are some detrimental 

effects on imported products, the Panel is required to further examine the 

nature of the objectives pursued by the measure and, if they are legitimate, the 

relationship between the legitimate objectives of the measure and the 

detrimental effects.  

 Necessarily, the Panel must first identify those objectives. It is in this context 

that the design, architecture, revealing structure and application’ of the 

technical regulation are informative.30  

 Once those objectives have been ascertained, a Panel must consider their 

legitimacy. In these proceedings, the European Union recalls that Indonesia has 

conceded that environmental protection is a legitimate objective, what it 

disputes is that this is in fact the objective pursued. 

 Then the Panel must consider the link between the legitimate objectives of the 

measure and the detrimental effects it has identified. It is in this final stage that 

the Panel must look at the “even-handedness” of the measure. As is evident 

from the findings of the Appellate Body in US-Tuna II Mexico (para 7.126) is 

that this involves a relational analysis. 

 In those proceedings, the Appellate Body considered that this required an 

examination not only of how the specific fishing method was addressed, but also 

how the risks associated with other fishing methods were addressed and 

whether this was commensurate. 

 To apply this in the present case, the Panel would need to assess how the same 

regime, the EU Biofuels regime addresses the risks it has identified and whether 

there is a commensurate response.   

 The European Union considers that when undertaking this ‘further’ analytical 

step, the Panel must not blur the demarcation between Article 2.1 and 2.2 TBT. 

The Panel must leave specific aspects to each “box” of its analysis. 

 Indeed, it is under Article 2.2 of the TBT Agreement and not under Article 2.1 of 

the TBT Agreement that a Panel must consider whether any contribution to a 

                                                 
30 US - Clove Cigarettes, para. 102. 
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legitimate measure is ‘more trade restrictive’ than necessary. That balancing 

exercise (and it is for Indonesia to demonstrate the degree of trade 

restrictiveness of the measures at issue), is not expressed in Article 2.1 TBT. 

This shows that the scope of inquiry into legitimacy is different under Article 2.1 

TBT to that under Article 2.2 TBT. In short, if the issue is the size of the cake, 

that is a matter for Article 2.2. On the other hand, if the size of the cake 

remains the same and the issue is rather how the cake is sliced up, that is 

matter for Article 2.1. 

 In particular, when looking at ‘arbitrariness’ the European Union concurs with 

the US that the Panel is not asked to determine the degree of contribution a 

measure can make. It is looking at the causal relationship between detriment 

and the objectives pursued and it is looking to see if those objectives are 

consistently applied.  

 A Panel may need to have regard to similar facts and evidence under Article 2.1 

and 2.2, but the legal approach remains distinct. 

 As already suggested, this distinction between the analytical exercise under 

Article 2.1 TBT and Article 2.2 TBT can be better understood, mutatis mutandis, 

by reference to Article XX of the GATT 1994. There, the concept of arbitrariness 

finds its expression in the chapeau (largely Article 2.1 of the TBT Agreement) 

but the weighing of contributions to an identified legitimate objective comes 

under the individual sub provisions (largely Article 2.2 of the TBT Agreement). 

Question 47 

To both parties: In US – Clove Cigarettes, the Appellate Body found that:  

In determining what are the "like products of national origin 
and like products originating in any other country", a panel 
must seek to establish, based on the nature and extent of 
the competitive relationship between the products in the 
market of the regulating Member, the products of domestic 
(and other) origin(s) that are like the products imported 
from the complaining Member. In determining what the like 
products at issue are, a panel is not bound by its terms of 
reference to limit its analysis to those products identified by 
the complaining Member in its panel request. Rather, Article 
2.1 requires the panel to identify the domestic products that 
stand in a sufficiently close competitive relationship with the 
products imported from the complaining Member to be 
considered like products within the meaning of that 
provision.  

To be clear, a panel's duty under Article 2.1 to identify the 
products of domestic and other origins that are like the 
products imported from the complaining Member does not 
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absolve the complainant from making a prima facie case of 
violation of Article 2.1. Ordinarily, in discharging that 
burden, the complaining Member will identify the imported 
and domestic products that are allegedly like and whose 
treatment needs to be compared for purposes of 
establishing a violation of Article 2.1. The products identified 
by the complaining Member are the starting point in a 
panel's likeness analysis. However, Article 2.1 requires 
panels to assess objectively, on the basis of the nature and 
extent of the competitive relationship between the products 
in the market of the regulating Member, the universe of 
domestic products that are like the products imported from 
the complaining Member.31 

Please explain the legal and practical implications these findings of the Appellate Body 
for the Panel's "likeness" analysis in the case at hand, taking into account the 
formulation of the claims by Indonesia. 

 The Appellate Body Report in US – Clove Cigarettes makes it clear that the 

complaining Member must identify the imported and domestic products that are 

allegedly like and whose treatment needs to be compared for purposes of 

establishing a violation of Article 2.1 of the TBT Agreement. The products 

identified by the complaining Member are the starting point in a panel's likeness 

analysis. It follows that, although the Panel is not bound by the complainant’s 

submission, if the complainant fails to identify the products allegedly like, the 

Panel cannot proceed with its analysis. 

 Moreover, the complainant is required to only identify the products allegedly like 

but also make a prima facie case by submitting evidence and legal arguments to 

demonstrate that the identified products are like. Only after such a prima facie 

determination the onus may be shifted to the respondent to bring forward 

evidence and arguments to disprove the complaining party's likeness claim.32 

 In the present case, Indonesia failed to identify and make a prima facie case the 

imported and domestic products that are allegedly like. While it states that 

biodiesel can be made, among others, from animal fat, waste oils, sunflower oil 

and HVO, it alleges that all biofuels from food and feed crops are like33. Then 

focuses its analysis to only a few biofuels produced from food and feed crops 

(oil palm crop-based biofuel, rapeseed oil-based biofuel and soybean oil-based 

biofuel). The EU emphasizes that RED II does not determine what the universe 

of like products is. The competitive relationship between them does. 

                                                 
31 Appellate Body Report, US – Clove Cigarettes, paras. 190-191. 
32 Appellate Body Report, EC – Hormones, para. 109. See also, Appellate Body Report, Japan – Agricultural 
Products II, paras. 122 and 130. 
33 Indonesia, first written submission, para. 471.   
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 It follows that Indonesia fails to make a prima facie case with respect to all the 

products included in its broad definition of biodiesel.  

 Indonesia argues that certain biofuels, like sunflower oil based biofuel, have a 

low market share and their inclusion would not change the outcome of the 

analysis. Yet, statistics regarding some EU member states, like Czech Republic34 

and Romania35, show that the volume of consumption sunflower oil based 

biofuel is comparable with that of palm oil-based biofuel.  

 Biofuel from waste material (UCO) does not have a low market share. UCO 

represents 21% of the biodiesel market per feedstock36, higher than palm oil- 

based biodiesel, 16%. According to one report, the UCO’s share in 2018 was 

20,5% while PME’s share was 12,7%.37 According to a recent report, the 

products left out by Indonesia (animal fats, UCO and sunflower oil) amount to 

around 26% of the biodiesel market shown in the below graph:38 

                                                 
34 Exhibit EU-39. 
35 Romania’s consumption of palm oil-based and sunflower oil-based biofuels in 2018 reported under the Fuel 
Quality Directive (Exhibit EU-133) available online at 
http://cdr.eionet.europa.eu/Converters/run_conversion?file=lt/eu/fqd/art7a/envxgp4g/Art_7aFQD_template_M
ember_States_v3.4_LT_2020_v2.xlsx&conv=tohtml&source=local 
36 Exhibit IDN-12,page 35. 
37 Greenhouse gas intensities of road transport fuels in the EU in 2018. Monitoring under the Fuel Quality 
Directive, Table 4.2 (Exhibit EU-134). 
38 Report by the Union for the Promotion of Oil and Protein Plants on the European and world demand for 
biomass for the purpose of biofuel production in relation to supply in the food and feedstuff markets for 
2020/2021, page 30 (Exhibit EU-135). 

http://cdr.eionet.europa.eu/Converters/run_conversion?file=lt/eu/fqd/art7a/envxgp4g/Art_7aFQD_template_Member_States_v3.4_LT_2020_v2.xlsx&conv=tohtml&source=local
http://cdr.eionet.europa.eu/Converters/run_conversion?file=lt/eu/fqd/art7a/envxgp4g/Art_7aFQD_template_Member_States_v3.4_LT_2020_v2.xlsx&conv=tohtml&source=local
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 Indonesia also points that it does not argue that HVO is included in the universe 

of like products39 although it stated that it is not uncommon for HVO to be 

included in the category of biodiesel40 while the USDA FAS report states that 

“EU-produced FAME faced strong competition from domestically produced 

HVO”,41 page 29. HVO production is around 20% of the entire biodiesel 

production42 and, in 2018, palm oil as feedstock accounts for 34.8 % of the EU’s 

entire HVO production.43  Moreover, HVO, unlike FAME, can be blended with 

mineral diesel more than 7%.44 

                                                 
39 Indonesia’s opening statement, para. 58. 
40 Indonesia’s first written submission, para 27. 
41 Exhibit IDN-30, page 29. See also Exhibit EU-35 where biofuel producers consider that HVO and FAME are 
competing. 
42 Exhibit IDN-12, page 29. 
43 (Exhibit EU-134), page 12. 
44 Exhibit IDN-12, referring to HVO (as HDRD) page 31: “It is, however, expected to favor the use of FAME with 
high GHG reduction values and HDRD, especially in those countries that are already close to the seven percent 
volumetric limit for FAME stipulated in the FQD” and page 40 : “HDRD consumption is forecast not to be 
significantly hit by the COVID-19 crisis because of the waste-based double-counting content of HDRD fuels and 
the superior technological properties by which a higher blending rate can be achieved.” 
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 Even assuming that HVO is not a like product, in some Member States, like 

Denmark45, Lithuania46 and Latvia47, the consumption of palm oil accounts 

almost entirely for HVO and not PME. The absence of PME consumption 

indicates a limited substitutability with RME and SBME. 

Question 48 

 xxx 

Question 49 

To the European Union: Please explain why identifying "the universe of domestic 
products that are like the products imported from the complaining Member" is necessary 
as part of the likeness analysis under Article 2.1 TBT and Articles I:1 and III:4 of the 
GATT 1994. Assume that three types of products, widgets, blodgets and gadgets are 
"like". If a complainant demonstrates that widgets (produced domestically or imported 
from third countries) are like blodgets imported from the complaining Member, and that 
the former are treated more favourably than the latter, why would the complainant need 
to demonstrate whether gadgets are also like blodgets for the purposes of establishing 
inconsistency with Articles 2.1 of the TBT Agreement and I:1 and III:4 of the GATT 
1994? 

 It has to be recalled that the Appellate Body in US — Tuna II (Mexico) held that: 

In considering the propriety of the Panel's approach, we 
recall that the product scope for a detrimental impact 
comparison depends on the products that a panel has found 
to be "like" for the purposes of Article 2.1. Once the "like" 
products have been properly identified, Article 2.1requires a 
panel to compare, on the one hand, the treatment accorded 
under the measure at issue to the "group" of like products 
imported from the complaining Member with, on the other 
hand, that accorded to the "group" of like domestic products 
and/or the "group" of like products originating in all other 
countries. This is not to say that a finding of detrimental 
impact requires that all products imported from the 
complaining Member be treated less favourably than all like 
domestic products and/or all like products originating in 
other countries. However, in our view, a panel may not 
artificially limit its analysis to only subsets of the relevant 
groups of like products in a manner that risks skewing the 
proper comparison for purposes of determining detrimental 
impact.48 

                                                 
45 Exhibit EU-40. 
46 Lithuania’s consumption of palm oil-based biofuels in 2019 reported under the Fuel Quality Directive 
(Exhibit EU-136) available online at 
http://cdr.eionet.europa.eu/Converters/run_conversion?file=lt/eu/fqd/art7a/envxgp4g/Art_7aFQD_template_M
ember_States_v3.4_LT_2020_v2.xlsx&conv=tohtml&source=local  
47 Latvia’s consumption of palm oil-based biofuels  in 2018 reported under the Fuel Quality Directive (Exhibit 
EU-137) available online at 
cdr.eionet.europa.eu/Converters/run_conversion?file=lv/eu/fqd/art7a/envxlokpa/Corrected__Art_7aFQD_templ
ate_Member_States_v3.4_Latvia_2018.xlsx&conv=tohtml&source=local 
48 Appellate Body Report, US — Tuna II (Mexico) (Article 21.5 – US), para. 7.71. 

http://cdr.eionet.europa.eu/Converters/run_conversion?file=lt/eu/fqd/art7a/envxgp4g/Art_7aFQD_template_Member_States_v3.4_LT_2020_v2.xlsx&conv=tohtml&source=local
http://cdr.eionet.europa.eu/Converters/run_conversion?file=lt/eu/fqd/art7a/envxgp4g/Art_7aFQD_template_Member_States_v3.4_LT_2020_v2.xlsx&conv=tohtml&source=local
http://cdr.eionet.europa.eu/Converters/run_conversion?file=lv/eu/fqd/art7a/envxlokpa/Corrected__Art_7aFQD_template_Member_States_v3.4_Latvia_2018.xlsx&conv=tohtml&source=local
http://cdr.eionet.europa.eu/Converters/run_conversion?file=lv/eu/fqd/art7a/envxlokpa/Corrected__Art_7aFQD_template_Member_States_v3.4_Latvia_2018.xlsx&conv=tohtml&source=local


EU – Palm Oil (Indonesia)   European Union’s Responses  
DS593  to Questions after the 
    first substantive meeting 
 

62 

Based on the foregoing, we conclude that the Panel 
employed an incorrect analytical approach to assessing 
whether the amended tuna measure has a detrimental 
impact on Mexican tuna products in the US market. First, by 
undertaking a segmented analysis of each of the three sets 
of requirements under the amended tuna measure, the 
Panel failed to recognize and take account of the 
interlinkages between the disqualification of tuna products 
derived from tuna caught by setting on dolphins, on the one 
hand, and the certification and tracking and verification 
requirements, on the other hand, and to conduct a holistic 
assessment of how those various labelling conditions 
adversely affect the conditions of competition for Mexican 
tuna products in the US market as compared to like tuna 
products from the United States and other countries. 
Because it adopted such a segmented approach, the Panel 
failed to assess meaningfully the extent to which the 
detrimental impact that was found to exist in the original 
proceedings might have been altered by the changes 
introduced by the amended tuna measure. Second, in 
analysing the detrimental impact of the certification and 
tracking and verification requirements, the Panel engaged in 
a comparison of the treatment accorded to subsets of the 
relevant groups of like products, instead of comparing the 
treatment accorded to the group of Mexican tuna products 
with that accorded to the groups of like products of US or 
other origin, without identifying a proper basis for doing 
so.49 

 

 WTO jurisprudence has therefore clarified that the less favourable treatment 

analysis must be conducted on the whole group of like products, domestic and 

imported. Only by considering the operation of the measure on the universe of 

like products it can be properly established if a given regulatory distinction 

provides less favourable treatment to imported products, i.e. whether or not it 

has an asymmetrical impact on imported compared to domestic products. 

 Let’s provide a simple abstract example. Widgets, blodgets and gadgets 

constitute the totality of the products that are like in a given country. An 

internal measure treats blodgets less favourably compared to widgets. There 

are 10 blodgets on the market and are all imported. Domestic widgets are 18, 

imported widget 2. If the analysis is limited to those two categories of like 

products one would conclude that a greater proportion of domestic products are 

treated better (18) than the proportion of imported products (10) whilst only a 

small share of imported product benefit for the same favourable treatment (2). 

                                                 
49 Ibid, para. 7.75. 
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 If the analysis were to include also gadgets (for example, 60 imported gadgets 

and 10 domestic gadgets) that receive the same treatment as widgets the 

outcome of the analysis would be different. 62 imported products and 18 

domestic products out of 100 like products would receive the favourable 

treatment. Only a rather small proportion of the market in like products receives 

the less favourable treatment (the 10 blodgets), which at the same time 

represents also a minority share of the imported like products.  

 In the present case, whilst Indonesia has pointed to the fact that all biofuels 

from oil crops are like products Indonesia has committed two errors in the EU’s 

view:  

a) It has not sufficiently examined the competitive relationship between PME 

and RME and SBME and therefore it has not demonstrated that PME is like 

RME and SBME; 

b) It failed to consider the competitive relationship existing between palm oil 

biofuels and UCO, animal fat, sunflower oil biofuels and HVO. 

 The European Union points out that, in 2018, palm oil as feedstock accounts for 

34,8 % of the EU’s entire HVO production50 and biofuel producers consider that 

HVO is in competition with FAME.51 Moreover, HVO, unlike FAME, can be 

blended with mineral diesel more than 7%.52 

 Therefore, by carrying a partial analysis Indonesia did not prove that the group 

of imported products is treated less favourably than the group of like domestic 

products. Specifically, according to the recent UFOP report, the products 

Indonesia left out represent around 26% of the biodiesel market in 2019.53 

According to another report, UCO represents around 22 % of the biodiesel 

market by feedstock.54 

Question 50 

To both parties: What is (are) the relevant market(s) to be considered for the purposes 
of the likeness analyses under Articles I:1 and III:4 of the GATT 1994 and Article 2.1 of 
the TBT Agreement, in relation to: 

                                                 
50 Exhibit EU-134, page 12. 
51 Exhibit EU-35 and Exhibit IDN-30, page 29. 
52 Exhibit IDN-12, referring to HVO (as HDRD) page 31: “It is, however, expected to favor the use of FAME with 
high GHG reduction values and HDRD, especially in those countries that are already close to the seven percent 
volumetric limit for FAME stipulated in the FQD” and page 40 : “HDRD consumption is forecast not to be 
significantly hit by the COVID-19 crisis because of the waste-based double-counting content of HDRD fuels and 
the superior technological properties by which a higher blending rate can be achieved.” 
53 Exhibit EU-135, page 30. 
54 According to IDN Exhibit-30, USDA FAS report 2019, page 31. 
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a) palm oil crop-based biofuel; 

b) palm oil. 

 A relevant market consists of all the products that are like because they are in 

competitive relationship between and among the products at issue (although 

there is a spectrum of degrees of competitiveness depending on the provision 

invoked). That competitive position must be examined in the light of all 

evidence including the four analytical criteria identified by case law: physical 

characteristics, uses, consumers tastes and habits, tariff classification. 

 Indonesia claims that only biodiesels from food and feed crops or oil crops are 

part of the relevant market but fails to explain why biodiesel made from waste 

material, animal fats, sunflower and HVO biodiesel are not included in its 

analysis, when physical characteristics, uses, consumers tastes and habits, tariff 

classification. The fact that Indonesia “does not argue and does not consider 

that biodiesel and HVO are like products”55 or the fact that biodiesel made from 

“used cooking oil and certain animal fats” is not subject to the 7% maximum 

share56 and also the fact that “the share of the sunflower oil-based biofuel in the 

European Union market is relatively low”57 do not demonstrate that those 

products are (from an objective viewpoint) in a competitive relationship with 

PME that is any different from the competitive relationship existing between 

PME and RME or SBME.  

 Contrary to Indonesia’s affirmations58, the mere fact that the 7% maximum 

share covers only biofuels from food and feedstock is not relevant for 

determinative for establishing the relevant market and the competitive 

relationship between products. The scope of the relevant market should be 

analysed taking into account the competitive relationship between these 

products and all of the available evidence. 

 These products (waste material, animal fats, sunflower and HVO biodiesel) are 

also biodiesel products and represent around 26% of the market according to 

the recent UFOP report59 and serve the same purpose: they are mixed with 

diesel fuel and have similar characteristics.  

                                                 
55 Indonesia’ opening oral statement, para. 58. 
56 Indonesia’ opening oral statement, para. 56. 
57 Indonesia’ opening oral statement, para. 60. 
58 Indonesia’ opening oral statement, paras. 51-56. 
59 (Exhibit EU-135), page 30. 
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 For example, Indonesia points out that it does not argue that HVO is like 

product with pam oil biofuel.60 Yet, the complainant’s claims are not decisive for 

the likeliness analysis. The Panel should consider that HVO is actually used as a 

substitute for biodiesel when blending biofuels with conventional diesel. In this 

respect, the USDA FAS report for 2019 states 

: “EU-produced FAME faced strong competition from domestically produced 

HVO”.61  

 In any event, even proceeding on the narrower market identified by Indonesia 

(PME, SBME and RME), Indonesia has failed to sufficiently demonstrate that 

they are like products and are therefore part of the same relevant market.  

 As regards the upstream market, PME is produced from crude palm oil (“CPO”)62 

which is further processed into refined palm oil before being processed into 

palm oil biodiesel. Palm kernel oil (CPKO) is extracted from the palm seed, and 

its composition and properties differ from palm oil.  

 However, Indonesia does not specify which palm oil market it refers to, the CPO 

or the refined palm oil market. 

Question 51 

 xxx 

Question 52 

To both parties: Is the Panel's understanding correct that the European Union is both 
producer and importer of each PME, RME, and SBME? 

 The European Union confirms that it is both an importer and a producer of 

PME.63  

 The European Union is also a producer of RME.64 Evidence provided by 

Indonesia shows that the European Union imports small volumes of rapeseed 

oil.65 The statistics on consumption reported under the Fuel Quality Directive 

                                                 
60 Indonesia’ opening oral statement, para. 58. 
61 Exhibit IDN-30, page 29. 
62 CPO is produced from palm oil fruit (mesocarp) through refining and kernel processing. See IDN-5, page 3. 
63Commission Implementing Regulation (EU) 2019/2092 of 28 November 2019 imposing a definitive 
countervailing duty on imports of biodiesel originating in Indonesia, recitals 252-253 (Exhibit IDN-29) shows 
that PME is produced domestically in the European Union.  
64 This was a factual finding in trade defence measures. See, for example, the Commission Implementing 
Regulation (EU) 2019/244 of 11 February 2019 imposing a definitive countervailing duty on imports of 
biodiesel originating in Argentina C/2019/880, OJ L 40, 12.2.2019, recital 41 (Exhibit IDN-184) showing that 
the European Union produces RME and imports SBME.  
65 Exhibit IDN-38 pages 21-22. 
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show that some EU member states, like Romania, imported rapeseed oil-based 

biofuel, for example from Moldova, Ukraine and Canada.66 

 The European Union imports SBME67 and appears to also produce it 

domestically.68  

Question 53 

To the European Union In relation to paragraphs 521 and 522 and Table 14 in 
Indonesia's first written submission, please address Indonesia's argument that "there is 
a direct correlation between the demand for biofuel in the European Union and eligibility 
of biofuel for being counted towards EU renewable energy targets". Please support your 
answer with relevant market data, including with regard to imports and domestic 
production of biofuels. 

 Table no 14 provided by Indonesia is correct and the quantity of non-compliant 

biofuels has diminished over time. The European Union has never negated that.  

 The fact that there is a link between eligibility for the renewable energy target 

and demand for biofuels, which is reflected in the increasing market share of 

eligible biofuels confirms that the measures at issue is apt to make a material 

contribution to its objectives by orienting EU demand towards biofuels with 

lower GHG emissions and less impact on the environment, also as a part of a 

wider set of measures. 

 However, the fact that the quantity diminished over time does not mean two 

things. 

 First, the lack of eligibility does not amount to a ban, neither on the importation 

nor on the sale or use of non-eligible biofuels in the EU market. Numbers show 

that there is still a market for non-eligible biofuels, albeit a small one.  

 Second, the fact that rapeseed oil-based biofuel and soybean oil-based biofuel 

will continue enjoying access to the EU biofuel market within the 7 % maximum 

share while palm oil based biofuels are excluded69 should be put into 

perspective, because:  

                                                 
66 See Romania’s statistic for 2018 (Exhibit EU-138). This statistic is available online at 
http://cdr.eionet.europa.eu/Converters/run_conversion?file=ro/eu/fqd/art7a/envxq0nlw/Centralizare_2018.xls
x&conv=tohtml&source=local (accessed on 19 May 2021)   
67 As explained above, this was a factual finding in trade defence measures. 
68 The Commission decision C(2017) 756 final of 6 February 2017 in Case M.8199 - Bunge /European Oilseed 
Processing Facilities, paragraphs 63-65 available online at 
https://ec.europa.eu/competition/mergers/cases/decisions/m8199_596_7.pdf. (accessed on 19 May 2021)  
(Exhibit EU-145) shows that the raw material (crude soybean oil) used to produce SME is manufactured in 
the European Union. 
69 Indonesia’s first written submission, para. 522. 

http://cdr.eionet.europa.eu/Converters/run_conversion?file=ro/eu/fqd/art7a/envxq0nlw/Centralizare_2018.xlsx&conv=tohtml&source=local
http://cdr.eionet.europa.eu/Converters/run_conversion?file=ro/eu/fqd/art7a/envxq0nlw/Centralizare_2018.xlsx&conv=tohtml&source=local
https://ec.europa.eu/competition/mergers/cases/decisions/m8199_596_7.pdf
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- there is a periodic review mechanism and the classification of each biofuels 

may change;  

- under Article 26(1) RED II the EU Member States may “distinguish, for the 

purposes of Article 29(1), between different biofuels, bioliquids and biomass 

fuels produced from food and feed crops, taking into account best available 

evidence on indirect land-use change impact” and  

- certification is possible as low ILUC risk for palm oil based biofuels. 

Question 54 

To the European Union: At paragraph 152 of its first written submission, the European 
Union argues that "[t]he immediate objective of the EU Biofuels regime is to promote the 
use of renewable fuels in the transport sector in the European Union". If the purpose of 
RED II is to promote the use of certain sources of energy over others, is eligibility to be 
counted within the 7% allowable share of conventional biofuels not intended to be an 
"advantage" for eligible biofuels? 

 RED II is entitled “Directive (EU) 2018/2001 of the European Parliament and of 

the Council of 11 December 2018 on the promotion of the use of energy from 

renewable sources”As reflected in recital (2), in accordance with Article 194(1) 

of the Treaty on the Functioning of the European Union (TFEU), promoting 

renewable forms of energy is one of the goals of the Union’s energy policy.  

 The EU Biofuels regime is part of the numerous mechanisms introduced by RED 

II to achieve that objective. In that sense, the immediate objective of the EU 

Biofuels regime is the promotion of renewable fuels in the transport sector. 

Mainstreaming renewable sources of energy in the transport sector is intended 

to address the emissions associated with fossil fuels.  

 Promoting renewable energy, including in the transport sector, is not a new EU 

policy. Indeed, RED II is a recast of RED I. Renewable energy is promoted 

because fossil fuels remain cheaper and are dominant in the EU energy market 

and consumption patterns. This is not sustainable in environmental or climate 

change terms. 

 The objective of the sectoral target (Article 25 RED II) is to require Member 

States to set obligations on their fuel suppliers to shift consumption patterns 

and guarantee a minimum penetration of all forms of renewable energy in the 

transport sector.  Indonesia has been clear that it does not challenge the 

sectoral target (14 %) as such. Nor does it challenge the advanced biofuel 

obligation which through the mandatory minimum share, creates a specific 

advantage for those fuels. Both of these elements of the EU Biofuels regime 

create an “advantage” for renewables in the sense that they set a minimum 
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target for the energy mix in each Member State. The extent of that “advantage” 

is not uniform because it depends on the existing consumption patterns (some 

Member States already consume more than 14% renewables).  

 When assessing the 7% share of conventional biofuels, the Panel must take in 

to account the following aspects. 

 Eligibility to contribute to the sectoral targets is not equivalent to eligibility to 

form part of a Member State’s fuel mix. Consumption may be higher. The 

ambition is generally to increase renewables penetration even beyond the 14% 

- hence it is a minimum.  

 To the extent that eligibility is an advantage because it ensures that this type of 

fuel will be chosen over a fossil fuel, it is wrong to equate it to an advantage in 

terms of “access to 7 % of the market”.  

 First, there is no way to be sure what the size of the “advantage” will be. A 

Member State can, under EU law, decide to have no conventional biofuels in its 

contribution. It is not a guaranteed minimum share of the energy market.   

 Second, to the extent that there is an “advantage” for conventional biofuels, 

that advantage is over fossil fuels because all other forms of renewable energy 

compete to be part of the 14% sectoral target.  

Question 55 

To the European Union: At paragraph 1336 of its first written submission, the European 
Union states that it "does not promote the use of conventional biofuels when that does 
not lead to emission savings and causes high biodiversity loss". If the purpose of the 7% 
limitation and cap and phase-out provisions is to address adverse impacts of additional 
demand that would result from eligibility towards meeting the EU's renewable energy 
targets, does that not imply that such eligibility is assumed to have a direct impact on 
demand for the relevant products? 

 There is a correlation between eligibility and demand. Through the combined 

effect of the various elements of the measure at issue, the European Union 

wants to make a material contribution to GHG emissions savings, mitigating 

climate breakdown and biodiversity collapse, while addressing the public morals 

concerns related to these values.  

 This contribution has to be seen also in the broader context of the 

comprehensive set of measures undertaken by the European Union to address 

climate change, biodiversity loss and public morals. 
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Question 56 

To both parties: At paragraph 681 of its first written submission, the European Union 
states that "[w]ithin the category of 'conventional biofuels', it is considered that there 
are varying degrees of a risk of indirect land-use change which itself causes emissions". 
To the extent that the high ILUC-risk cap and phase-out seeks to distinguish the 
treatment of different crops based on the different levels of ILUC-risk that they present, 
is the concept of "calibration" of the measures, as developed in US – Tuna II, relevant to 
the Panel's assessment under Article 2.1 of the TBT Agreement (if the Panel determines 
that the cap and phase-out is a technical regulation) or under Article XX of the GATT 
1994? 

 In in US – Tuna II the Appellate Body explained that:  

In the light of the above, we conclude that the United States 
has not demonstrated that the difference in labelling 
conditions for tuna products containing tuna caught by 
setting on dolphins in the ETP, on the one hand, and for 
tuna products containing tuna caught by other fishing 
methods outside the ETP, on the other hand, is "calibrated" 
to the risks to dolphins arising from different fishing 
methods in different areas of the ocean. It follows from this 
that the United States has not demonstrated that the 
detrimental impact of the US measure on Mexican tuna 
products stems exclusively from a legitimate regulatory 
distinction. We note, in particular, that the US measure fully 
addresses the adverse effects on dolphins resulting from 
setting on dolphins in the ETP, whereas it does "not address 
mortality (observed or unobserved) arising from fishing 
methods other than setting on dolphins outside the ETP" In 
these circumstances, we are not persuaded that the United 
States has demonstrated that the measure is even-handed 
in the relevant respects, even accepting that the fishing 
technique of setting on dolphins is particularly harmful to 
dolphins.70 

 The European Union considers that the measure at issue is calibrated or even 

handed for the purpose of the chapeau of Article XX of the GATT 1994 or of 

Article 2.1 of the TBT Agreement. 

 The calibration results from the cumulative effect of: 

- the 7% maximum share, which concerns all conventional biofuels, including 

soybean-based biofuels; the EU Member States may decide to limit the share 

further; 

- the high ILUC-risk cap and phase-out; 

- the possibility of review the high ILUC risk criteria; 

                                                 
70 Appellate Body Report, US – Tuna II, para. 297. 
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- the conservative risk management decision of a 10% threshold of production 

expansion into high-carbon stock land, in order to achieve emission savings 

and cater for biodiversity concerns. 

 Thus, while the application of objective criteria, including productivity and 

expansion into high-carbon stock land, has resulted in the classification of only 

palm oil as high ILUC risk for the time being, with the consequence of attracting 

the high ILUC-risk cap and phase-out, the 7% maximum share concerns all 

conventional biofuels. 

 Of note, in analysing whether a measure is calibrated for the purpose of the 

chapeau of Article XX of the GATT 1994 or of Article 2.1 of the TBT Agreement, 

a panel should normally not enter into a necessity analysis, which should take 

places under the respective letters of Article XX of the GATT 1994 or under 

Article 2.2 of the TBT Agreement. 

Question 57 

To both parties: Please explain whether, and if so, why in its assessment of product 
"likeness" the Panel should consider applications of palm oil, rapeseed oil and soybean oil 
in the markets other than production of biofuels?  

 The European Union notes that consumers tendency with respect to other 

applications of palm oil to avoid products containing palm oil products has 

started manifesting also in the biofuels sector where several biofuel suppliers 

have begun to avoid or to reduce producing palm oil-based biofuels. This means 

that on the supply side the offer of fuels containing palm-oil biofuel has been 

reducing, thus affecting the end uses of palm-oil biofuel. The biodiesel and HVO 

made in the EU from palm oil has been decreasing since 2017 by 14%.71 

 

Question 58 

To both parties: Please provide data on the share of renewable energy sources by type 
in the energy consumption in the transport sector in the European Union for years 2016-
2020. 

 The share of all renewable energy sources in the energy consumption in the 

transport sector in the European Union (EU-27) for 2016-2019 is the 

following.72 

                                                 
71 Exhibit IDN-12, page 29. 
72 Eurostat statistics on the renewable energy consumption in the transport sector for EU-27 (Exhibit EU-
169). 
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2016 2017 2018  2019 
7,17% 7,48% 8,30% 8,90% 

 The share of all biofuels (compliant and non-compliant) in the energy 

consumption in the transport sector (EU-27) for 2016-2019 is the following. 

2016 2017 2018  2019 
4,79% 5,13% 5,64% 5,83% 

 

Question 59 

To the European Union: In relation to the European Union's argument in paragraphs 
1165-1167 of its first written submission, please explain why specific cross-references 
between the sections of Indonesia's first written submission addressing product 
"likeness" under Article 2.1 of the TBT Agreement and Articles I:1 and III:4 of the GATT 
1994 are inappropriate for the purpose of demonstrating that imported and domestic 
products are "like" under each of Indonesia's claims. 

  The European Union argued in the paragraphs in question that Indonesia must 

show that the products are “like” for the specific purposes of Article III:4 of the 

GATT 1994 and that it is insufficient to rely to its submissions under Article I:1 

in this respect, which in any event do not prove likeness under that provision. 

  Under Article I:1 it must be established that a product(s) originating in or 

destined for any other country is like with product(s) originating in or destined 

for the territories of all other Members. Under Article III:4, the products to be 

compared are imported products and products of "national origin". 

 Therefore, the scope of these two provisions is different. If, for example, the 

European Union were to neither import nor produce soybean biofuel the likeness 

analysis under Article III:4 would not include this product. Yet, in this scenario, 

soybean biofuel could be included in the likeness analysis under Article I;1 if the 

European Union failed to accord to soybean biofuel produced abroad an 

advantage granted to a like product. 

Question 60 

To the European Union: In relation to paragraph 1112 of the European Union's first 
written submission, please explain what "other reasons, unrelated to RED II" can explain 
the decrease in imports of palm oil to the European Union and in its use as biofuel 
feedstock and provide the relevant evidence. 
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 According to the USDS FAS reports for 2019 and 2020, the use of palm oil 

decreased compared to the respective previous year because of the availability 

of cheap PME from Indonesia.73 

 As regards imports of PME into the European Union, any potential increase is 

mitigated by Indonesia’s policy to extend B20 blending across its entire road 

transport sector.74 In 2020, EU biodiesel/HDRD imports were forecast to drop by 

31 percent to 2.5 billion litres because of the mentioned Indonesian policy, the 

Covid pandemic and the EU countervailing duties on biodiesel imports from 

Indonesia.75 

Question 61 

To both parties: Does the European Union import from Indonesia any other biofuels than 
oil palm crop-based biofuel and any other biofuel feedstocks than palm oil? 

 The European Union does not import from Indonesia any other biofuels than oil 

palm crop-based biofuel and any other biofuel feedstock than palm oil. 

Question 62 

To the European Union: In relation to Table 12 in Indonesia's first written submission, 
please explain if you agree with the values given for various characteristics of PME, RME, 
and SBME. If not, please explain why. 

 The European Union notes that evidence provided by Indonesia refers to 

somewhat different CFPP values for PME, RME and SBME than those stated in 

Table 12. 

 For example, according to Exhibit IDN-187, SBME has a CFPP value between -4 

and_-2°C, Exhibit IDN-17 refers to –2°C, Exhibit IDN-186 refers to 0±1 °C 

while Table 12 provides a value of -4 ± 1°C.  

 As regards RME, Exhibit IDN-187 provides for a CFPP value between –10°C and 

–6°C, Exhibit IDN-17 refers to -14°C Indonesia submitted76 that it has a CFPP of 

–14°C while Table 12 states that it has a much higher value of -7 ± 1°C.   

 As to PME, Exhibit IDN-187 provides a value of 10-14°C, Exhibit IDN-186 for 15 

±1°C, Exhibit IDN-17 refers to +13°C while Table 12 has a more limited range 

of value, i.e. 12 ± 1°C.   

                                                 
73 IDN-12, page 35; IDN-30, page 31. 
74 IDN-30, page 33. 
75 IDN-12, page 37. 
76 Indonesia’ first written submission, paras. 31 and 57. 
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 Therefore, the European Union considers that Table 12 does not accurately 

reflect the evidence on the CFPP levels of PME, RME and SBME, in particular 

with respect to RME. The evidence shows a higher discrepancy between RME 

and PME than the one presented in Table 12 thus showing very different 

physical characteristics between these two. This is not to say that SBME and 

PME have similar psychical characteristics: their CFPP levels are far apart and, 

as explained below, SBME’ iodine (and sometimes cetane) characteristics do not 

meet EU standards. 

 This is just another element that proves that Indonesia failed to make a prima 

facie case that the products on which it has focused are like. 

Question 63 

To both parties: Please explain the discrepancies in the CFPP value originating from 
different sources submitted as record evidence and presented in the table below. Are 
these values and discrepancies relevant to the comparison of physical characteristics of 
PME, RME, and SBME? 

Source PME RME SBME 

Table 12 of Indonesia's first written 
submission  12°C (+/-1) -7°C (+/-1) -4°C (+/-1) 

Exhibit IDN-17 14°C -13°C -2°C 

Exhibit IDN-187 10…14°C -10...-6°C -4...-2°C 

 The European Union considers that Table 12 understates that CFPP differences 

between PME, RME and SBME revealed by the evidence provided by Indonesia. 

The biggest discrepancy regards RME that according to Indonesia’s own 

submission77 has a CFPP of -14°C and not -7°C (+/-1) as Table 12 states. PME 

has a much higher CFPP level than RME and SME, which makes it unsuitable for 

use without blending in all countries and, even in warmer EU countries, it is not 

suitable for use without blending in the winter season. By contrast, for example, 

RME alone can be mixed with mineral diesel across the entire EU and during all 

seasons. 

Question 64 

To both parties: In its first written submission (paragraph 499), Indonesia cites the 
following finding of the panel in EU – Biodiesel (Indonesia): 

                                                 
77 Indonesia’ first written submission, paras. 31 and 57. 
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"[T]he reason for blending SME and PME is that SME in its pure form does meet the 
European [fuel quality] standard EN 14214 as regards iodine and cetane numbers".  

Please explain the relevance, if any, of iodine and cetane values in PME, RME, SBME and 
other relevant oil crop-based biofuels for the panel's determination whether these 
products are "like". Is there any other characteristics of each of these oil crop-based 
biofuels that would be relevant to the Panel's assessment whether these products are 
"like"? 

 According to European standard EN 1421478,the maximum iodine value for 

biodiesel is 120 and the minimum limit for the cetane number is 51. 

 SBME does not meet these requirements as, according to Indonesia’s own 

submission79, its iodine value of 134 and the cetane number is between 48-

5680. Since SBME on its own does not meet the EU’s standards, it must be 

blended with other types of biodiesels to meet those standards. The USDS FAS 

report for 2020 states that: “SME does not comply with the iodine value 

prescribed by this standard (the iodine value functions as a measure for 

oxidation stability)... The standard can be met by using a feedstock mix of 

rapeseed oil, soybean oil and palm oil.”81 This shows that SBME has different 

physical characteristics than PME and RME; because of that, SBME alone cannot 

replace, for example, PME and therefore has a limited substitutability with other 

types of biodiesel, including PME. 

 The European Union considers that CFPP and, as regards SBME, iodine (and 

sometimes cetane) numbers are the only characteristics that are relevant to the 

Panel's assessment whether the products in question are "like". 

 

Question 65 

To both parties: In relation to paragraph 556 of the European Union's first written 
submission, please provide data on the share of PME, RME and SBME used in FAME 
mixtures in all 27 member states over the period 2010-2020. Please explain any 
significant differences and fluctuations of the share of PME, RME and SBME across 
regions and years. 

 The European Union does not have detailed data on the share of PME, RME and 

SBME used in FAME mixtures in all 27 Member States over the period 2010-

2020. The European Union will continue to search for this data if other bodies or 

organizations in the EU gather this information.  
                                                 
78 Exhibit EU-37. 
79 Indonesia’s first written submission, para. 487. 
80 According to an academic article, the wide variation of cetane numbers for SME (between 45 and 67 
according to various studies) may be due to variations in feedstock and slightly different fatty acid 
compositions. (Exhibit EU-146). This means that SBME’s cetane number does not always meet EU standards. 
81 Exhibit IDN-12, page 36. 
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 In any event, as explained, there are indications that the share of PME in FAME 

mixture is around 20%.82  

 The European Union also refers instead to Table 5 of IDN-12, which contains the 

share of biodiesel according to feedstock used in European Union between 2011 

and 2020. This table shows an increase in production of biodiesel and HVO 

made from waste oils and animal fats and an increase in the use of palm oil 

until 2017 followed by a continuous decrease until 2020. 

 The recent UFOP report also shows the share of various uses of palm oil at 

worldwide level.83 

 

 

Question 66 

To the European Union: Please address arguments in paragraphs 502-503 of Indonesia's 
first written submission, concerning the relevance of HS codes for the assessment 
whether PME, RME and SBME are "like products". 
                                                 
82Commission Implementing Regulation (EU) 2019/1344 of 12 August 2019 imposing a provisional 
countervailing duty on imports of biodiesel originating in Indonesia, recital 297 (Exhibit IDN-28). 
83 (Exhibit EU-135), page. 45. 
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 Indonesia essentially claims that PME’s, RME’s and SBME’s classification under 

the same HS code confirms that they are like products. The European Union 

considers that this aspect is not determinative as these products have different 

physical characteristics, consumer preferences and end uses, which show that 

they are not like products. 

Question 67 

To the European Union: In paragraph 575 of its first written submission, the European 
Union states that in the absence of biofuel feedstock labelling requirements "final 
consumers purchasing decisions are not revealing of their genuine tastes and habits, 
which nevertheless must be considered". Since the parties seem to agree that a 
"likeness analysis" is an inquiry into the relationship of competition between and among 
products, please explain why considerations that have no bearing on consumers' market 
behaviour should be taken by the Panel into account in determining whether certain 
products are "like". 

 Despite the absence of biofuel feedstock labelling requirements, the consumers’ 

tendency with respect to other applications of palm oil to avoid products 

containing palm oil products has also started manifesting in the fuels sector. As 

explained in the EU opening oral statement at the first meeting with the Panel84, 

several fuel suppliers have begun to avoid or to reduce producing palm oil-

based biofuels, and they make sure that they convey this information to the 

public. This development on the supply side shows that fuels suppliers are 

adapting their production and marketing strategies to take account of the 

ongoing evolution in consumer’s market behaviours (i.e. of tastes and habits) 

since EU consumers are increasingly displaying distaste for products containing 

or made with palm oil, including fuels. For example, the Malaysian Biodiesel 

Association stated recently that lower EU demand for palm oil reflects the 

growing “no palm oil movement” and a whole generation of citizens who believe 

palm oil is bad.85. That shows that the presence of palm oil in fuel mix is far 

from having no bearing on consumers' market behaviour. Rather it can be 

expected that its importance will increasingly affect consumers’ taste and 

habits. 

 The European Union also considers that there is demand for palm-oil free fuels 

in the European Union that must be considered in the likeness analysis. This is 

shown, for example, by biofuels producers that ceased using palm oil at several 

EU plants and EU customers preferring food and cosmetic products that do not 

                                                 
84 European Union’s opening oral statement, paras. 35-42. 
85 Reuters article, Indonesia, Malaysia eye joint campaign in Europe to counter palm oil critics, available online 
at https://www.reuters.com/article/us-asia-palmoil-exclusive-idUSKBN29O0JL (accessed on 26 May 
2021),(Exhibit EU-168) 

https://www.reuters.com/article/us-asia-palmoil-exclusive-idUSKBN29O0JL
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include palm oil.  Even if, currently, there are no labelling requirement that 

would allow identifying palm oil free fuels, there is latent or potential demand 

for palm-oil free fuels. According to the jurisprudence, a panel should also 

consider latent demand when there is evidence of such demand. For example, 

the Appellate Body considered in EC-Asbestos that:” In our Report in Korea – 

Alcoholic Beverages, we observed that, '[p]articularly in a market where there 

are regulatory barriers to trade or to competition, there may well be latent 

demand' for a product. We noted that, in such situations, 'it may be highly 

relevant to examine latent demand' that is suppressed by regulatory barriers.”86 

 In the present case, consumers’ behaviour in another sector where palm oil is 

widely used (food) and the increasing number of EU fuel producing companies 

that advertise their products as palm-oil free or that advertise the fact that they 

have abandoned or reduced the use of palm oil shown that there is a latent 

demand for palm-oil free fuels. Therefore, if voluntary or binding labelling 

requirements for the composition of automotive fuels were introduced in the EU, 

that latent demand would become concrete, and it would show that from the 

viewpoint of consumers taste and habits palm-oil based biofuel is not considered 

to be like other biofuels. 

 

Question 68 

To both parties: In relation to Table 18 in Indonesia's first written submission, please 
elaborate on the relevance of differences in the cloud point, Iodium value and melting 
point for the purposes of determination whether palm oil, rapeseed oil and soybean oil 
are "like products". The Panel would also like to know if any other physical or chemical 
characteristics of these products could be relevant to the determination whether palm 
oil, rapeseed oil and soybean oil are "like products". 

 The European Union considers that palm oil, rapeseed oil and soybean oil are 

not ‘like products’ because they have different end-uses. Even if these oils have 

some chemical similarities87 and are all used as a feedstock for producing oil 

crop-based biofuels, each type of oil is used as input for a particular type of 

biofuel. Specifically, PME can be made only from palm oil, SBME only from 

soybean oil and RME only from rapeseed oil.  

 Indonesia incorrectly argues that in the market for biofuel feedstock, 

consumers, i.e. producers of oil crop-based biofuel, do not have any particular 

                                                 
86 Appellate Body Report, EC – Asbestos, para. 174. 
87 Indonesia’s first written submission, Table 18. 
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preference as regards the type of oil crop feedstock for biofuel production.88 It is 

absurd to think that a PME producer would use rapeseed oil as input instead of 

palm oil.  

 Indonesia also recycles the idea that, downstream, economic operators 

producing diesel blends are not concerned about the composition of FAME X, as 

long as FAME X has the required CFPP value and does not undermine the 

required quality of the diesel blend.89 This ignores the fact that to reach the 

required CFPP value (or cetane and iodine for SBME) a blender will necessarily 

need to distinguish between the biofuels blended to produce FAME X. 

 

Question 69 

To both parties: If possible, please provide data on the consumption of palm oil, 
rapeseed oil and soybean oil in production of biofuels in the European Union and for 
other applications than biofuel production (i.e. two figures). 

 The European Union does not possess precise data at this moment on the 

consumption of palm oil, rapeseed oil and soybean oil in production of biofuels 

in the European Union and for other applications than biofuel production. The 

European Union will continue to search for this data if other bodies or 

organizations in the EU gather this information.  

Question 70 

To the European Union: In relation to paragraph 667 of the European Union's first 
written submission, does the European Union submit that PME, RME, SBME, and biofuels 
made from sunflower oil, waste material and animal fat are like products? If not, why 
should Indonesia have included in its "likeness" analysis biofuels made from sunflower 
oil, waste material and animal fat? 

 If the Panel were to consider that Indonesia has demonstrated that PME, RME 

and SBME are like products because they are in a sufficiently close competitive 

relationship, the European Union submits that other biofuels made from 

sunflower oil, waste material and animal fat would also be ‘like products’. There 

would be no objective reasons indeed to exclude those biofuels from the 

universe of like products as the competitive relationship with PME would in no 

way be different from that between PME and SBME or PME and RME. Indonesia’s 

main argument to prove its case about likeness, that PME, SBME and RME are 

blended to create FAMEX, would also apply to biofuels made from sunflower oil, 

                                                 
88 Indonesia’s first written submission, para. 1145. 
89 Indonesia’s first written submission, paragraph 1146. 
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waste material and animal fat. The latter biofuels are also blended with other 

types of to create FAME X. For example, Exhibit IDN-186 discusses “mixing 

palm, soybean, canola (low erucic acid rapeseed), and sunflower (high oleic 

acid) oil methyl esters (PME, SME, CME, and SFME, respectively)”.90 Moreover, 

the production of biofuels from waster material and animal fats has increased in 

the EU showing that they compete with PME, SBME and RME.91 

5. APPLICABILITY OF THE TBT AGREEMENT 

Question 71 

To the European Union: In US – Tuna II, the Appellate Body found that:  

The text of Annex 1.1 to the TBT Agreement does not use 
the words 'market' or 'territory'. Nor does it indicate that a 
labelling requirement is 'mandatory' only if there is a 
requirement to use a particular label in order to place a 
product for sale on the market. To us, the mere fact that 
there is no requirement to use a particular label in order to 
place a product for sale on the market does not preclude a 
finding that a measure constitutes a 'technical regulation' 
within the meaning of Annex 1.1. Instead, in the context of 
the present case, we attach significance to the fact that, 
while it is possible to sell tuna products without a 'dolphin-
safe' label in the United States, any 'producer, importer, 
exporter, distributor or seller' of tuna products must comply 
with the measure at issue in order to make any 'dolphin-
safe' claim. (Appellate Body Report, US – Tuna II (Mexico), 
para. 196). 

Please comment on the relevance of this reasoning to your argument that the essential 
and integral nature of the challenged measures is not to define the “composition” of 
biofuels or to regulate market access conditions (paragraph 456 of the European Union's 
first written submission). In addressing this question, please clarify, whether you 
consider that only measures that define the composition of products or regulate market 
access conditions can constitute technical regulations within the meaning of Annex 1.1 of 
the TBT Agreement.  

Can measures that, for instance, establish criteria for classifying or grading products in 
terms of their characteristics or other related attributes, or in terms of the way they are 
produced (rather than requiring products contain such characteristics or are made in a 
specific way) fall under the TBT Agreement. If they do not, please explain why. 

 Annex 1.1 of the TBT Agreement defines a "technical regulation" as a:  

Document which lays down product characteristics or their 
related processes and production methods, including the 
applicable administrative provisions, with which compliance 
is mandatory. It may also include or deal exclusively with 
terminology, symbols, packaging, marking or labelling 

                                                 
90 Page 2. 
91 IDN-12, Table 5. 
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requirements as they apply to a product, process or 
production method. 

 In these proceedings, the burden is on Indonesia to demonstrate that the 

“measures” it has identified fall within the scope of the TBT Agreement. 

Indonesia claims that the challenged measures are “technical regulations” 

because they regulate the “composition of fuel” and thus “lay down” product 

characteristics within the meaning of the first sentence of Annex 1.1.  

 The European Union’s statement at paragraph 456 of its first written 

submission, to which the Panel refers, forms part of the European Union’s 

response to that assertion.92 It also responds to Indonesia’s repeated, and 

erroneous claim that the challenged “measures” pursue the objective of 

excluding palm-oil based biofuel from the EU market and are in fact designed to 

control market access. 

 In line with consistent position of the Appellate Body, the legal characterisation 

of a measure must be conducted on the basis of an assessment of all the 

circumstances in the case (See for instance Appellate Body, US-Tuna II, 

paragraph 188). As is explained in paragraphs 391 et seq of the EU’s first 

written submission, the notion of a “product characteristic” lies at the heart of 

the definition of a “technical regulation” within the meaning of the TBT 

Agreement. As that product characteristic may be extrinsic or intrinsic, the 

definition of a “technical regulation” is clearly broader than measures which 

regulate the composition of products. Therefore, the EU clarifies that it does not 

submit that “only those measures which define the composition of products or 

regulate market access conditions can constitute technical regulations within the 

meaning of Article 1.1 of the TBT Agreement.” 

 As is explained in the European Union’s first written submission, when 

determining the threshold question of the applicability of the TBT Agreement, 

the Panel must consider the legislative regime as a whole and in its proper 

context. The EU Biofuels Regime (which is broader than the isolated provisions 

selectively cited by Indonesia), neither lays down criteria determining the 

composition of biofuel, nor does it lay down positive or negative criteria 

determining access to the EU market for biofuels. It identifies a methodology to 

enable the Member States to calculate their contribution to the Union’s 

renewable energy targets in line with the overall objective of increasing the 

                                                 
92 See also the European Union’s first written submission, paragraph 442 and Indonesia’s first written 
submission, paragraph 433. 
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penetration of renewable energy, including in the transport sector in the 

European Union.  

 It also refers to different biofuels based on their raw materials without any 

reference to the (chemical) composition of the biofuels or other product 

characteristics, just as many Members WTO schedule distinguishes between 

meat made from cow, meat made from chicken or from lamb and conditions 

market access to the payment of a duty which depends on the type of meat. 

That however does not make the WTO schedule a technical regulation. The 

reference to the raw material in EU Biofuels Regime has therefore a purely 

descriptive function: it identifies certain products for what they are (just as one 

would say pine wood if he wants to refer to wood made from pine trees, or oak 

wood if it wants to identify wood made from oak trees). However, that does not 

make the EU Biofuels Regime a technical regulation in itself. 

 Moreover, products can have the same characteristics even if they are produced 

from different raw materials. There is a tension in Indonesia’s arguments in this 

respect because on the one hand Indonesia insists that the EU measures lay 

down product characteristics on the basis of the composition of the biofuel, and 

on the other hand it argues that, regardless of the food crop they are made of, 

all biofuels (and notably, PME, SBME, RME) have the same characteristics and 

are perfectly substitutable.  

 The reasoning of the Appellate Body in US-Tuna II cited by the Panel confirms 

that, when determining whether or not a measure is a ‘technical regulation’, the 

fact that it contains no express market access condition is not determinative.  

That is not contested by the EU. However, the EU submits that the reasoning of 

the Appellate Body in those proceedings is of limited assistance to the Panel in 

this case. 

  In the first place, the measures at issue are not comparable. In US-Tuna II, the 

measures concerned labelling requirements. The measures in these proceedings 

are totally unrelated to any form of labelling requirement. The interpretation 

and consideration of the Appellate Body was thus focused on the second 

sentence of the definition in Annex 1.1 of the TBT Agreement. 

 In the second place, the design and operation of the measures at issue in US-

Tuna II is not analogous. In those proceedings, the Appellate Body attached 

significance to two aspects of the measures before it. First, that the effect of the 

contested Regulations was to establish a single definition of ‘dolphin-safe’ tuna. 

Second, that while it was possible to sell tuna products without a "dolphin-safe" 
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label in the United States, it found that any "producer, importer, exporter, 

distributor or seller" of tuna products must comply with the measure at issue in 

order to make any "dolphin-safe" claim (paragraph 193).  

 In contrast, the measures at issue in the present proceedings do not determine, 

let alone exhaustively, what fuels may be labelled or marketed as ‘renewable’ in 

the European Union. Nor do they impose any condition on market access.  

 The European Union reiterates that the measures set out a calculation 

methodology for Member States to determine whether or not they are meeting 

the global and sectoral renewable energy targets. However, the final fuel mix in 

each Member State is not determined in the EU legislation.  

 In the third place, the European Union submits that the guidance of the 

Appellate Body in US-Tuna II must be read in the light of the focus of the 

arguments before the Appellate Body. Those arguments concerned primarily the 

question of the mandatory/voluntary nature of the labelling requirements.  

 There is no equivalent dispute in these proceedings. Here Indonesia must first 

demonstrate that the measures lay down “product characteristics or their 

related processes or production methods.”  

 In view of these differences, the reasoning of the Appellate Body offers limited 

guidance on how to characterise the specific legal regime. 

Question 72 

To both parties: Please comment on the relevance of the following statements by the 
Appellate Body in EC – Seal Products, for the Panel's consideration of whether the 
challenged measures are "technical regulations": 

In our analysis above, we have addressed the participants' arguments as they pertain to 
the Panel's interpretation and application of the terms "product characteristics" and 
"applicable administrative provisions" in the first sentence of Annex 1.1. In doing so, we 
have focused on the text and the immediate context found in Annex 1.1 as well as on 
previous jurisprudence by the Appellate Body. In future cases, depending on the nature 
of the measure and the circumstances of the case, a panel may find it helpful to seek 
further contextual guidance in other provisions of the TBT Agreement, for example, 
those pertaining to standards, international standards, and conformity assessment 
procedures, in delimiting the contours of the term "technical regulation". It may also be 
relevant for a panel to examine supplementary means of interpretation such as the 
negotiating history of the TBT Agreement or the types and the nature of claims that have 
been brought by the complainants. Indeed, as the Appellate Body has emphasized, a 
determination of whether a measure constitutes a technical regulation "must be made in 
the light of the characteristics of the measure at issue and the circumstances of the 
case" (Appellate Body Report, EC – Seal Products, para. 5.60) (original footnotes 
omitted). 
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 The burden of proof falls on Indonesia to demonstrate that the “measures” 

which it challenges fall within the scope of the TBT Agreement. When 

determining that question the Panel must consider the “measures” in their full 

and proper context.  

 As explained in the European Union’s first written submission, the “measures” 

identified by Indonesia are, in fact, isolated elements of a broader legal regime 

(“the EU Biofuels regime”). Therefore, in these proceedings, a consideration of 

all the circumstances of the case requires a consideration of that broader 

legislative and policy framework in which those “measures” are situated.  

 As regards EC-Seal Products, by applying the analytical approach that was in 

fact adopted by the Appellate Body (focusing on the text, immediate context 

and previous jurisprudence), the Panel should conclude that the contested 

“measures” are not ‘technical regulations’ within the meaning of the TBT 

Agreement.  

 First, if you examine the EU Biofuels regime as a whole, it is evident that the 

centre of gravity is securing the increased penetration of renewable energy in 

the European Union. This is reflected in the global target and in the transport 

sector target and is identified as a means to contribute towards the EUs broader 

climate change mitigation and environmental objectives. The provisions which 

address ILUC risk are, in that sense, ancillary to those global and sectoral 

targets. The targets do not lay down ‘product characteristics and their related 

processes and production methods”.  

 Whilst Indonesia has sought to distil one regime into separate measures, the “7 

% maximum share” and the “phase –out” of fuels produced from high ILUC risk 

feedstock as well as the certification scheme for low ILUC risk biofuels are all 

inextricably linked.   

 They share common features.  None of them pertain to product characteristics. 

None of them pertain to related processes or production methods. Despite 

Indonesia’s claims, none of them impose market access requirements. These 

provisions provide a framework which allows Member States to calculate 

eligibility to meet renewable energy targets.  

 Therefore, the measures are outside the scope of the TBT Agreement. 

 In line with Article 32 of the Vienna Convention on the Law of the Treaties, 

recourse to alternative canons of interpretation is only necessary where the 

meaning of the provision is ambiguous or obscure; or leads to a result which is 



EU – Palm Oil (Indonesia)   European Union’s Responses  
DS593  to Questions after the 
    first substantive meeting 
 

84 

manifestly absurd or unreasonable. The EU does not consider that threshold is 

satisfied. 

 However, were the Panel to consider it appropriate to add supplementary means 

of interpretation in order to delimit the scope of a “technical regulation” for the 

purposes of these proceedings, this would yield the same conclusion.   

 The negotiating history of the TBT Agreement confirms rather than contradicts 

that the negotiators had in mind that non product related PPMs would fall 

outside the scope of the definition of a “technical regulation”. The Note of the 

Secretariat setting out the Negotiating History of the TBT Agreement 

(WT/CTE/W/10 G/TBT/W/11) indicates that: 

 Towards the end of the negotiations, some delegations 
proposed changing the language contained in the 
"definitions" in Annex 1 of the Agreement to make it 
unambiguous that only PPMs related to product 
characteristics were to be covered by the Agreement, but 
although no participant is on record as having opposed that 
objective, at that late stage of the negotiations it did not 
prove possible to find a consensus on the proposal. 

 Therefore as Indonesia cannot show that the measures determines mandatory 

product characteristics, the disciplines of the TBT Agreement as interpreted by 

the Appellate Body do not apply because these measures are not “technical 

regulations”. 

Question 73 

 xxx 

Question 74 

 xxx 

Question 75 

 xxx 

6. OBJECTIVES AND CONTRIBUTION OF THE MEASURES (ARTICLES XX GATT 
1994 AND TBT AGREEMENT) 

Question 76 

To the European Union: The European Union identifies the preservation of biodiversity as 
an objective of the challenged measures (see for example the European Union's first 
written submission, para. 808, ii). Please clarify whether and how the 7% limitation (or 
"maximum share") on food and feed crop-based biofuels and the cap and phase-out on 
high ILUC-risk biofuels incorporate biodiversity considerations. 
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 As elements of the measures at issue, the 7% maximum share on food and feed 

crop-based biofuels and the cap and phase-out on high ILUC-risk biofuels both 

incorporate biodiversity considerations. As abundantly explained in our first 

written submission, the climate, biodiversity and public morals objectives are 

intertwined.93 These objectives are not specific to the Delegated Regulation or 

to RED II, but they are shared by the entirety of the European Union's biofuels 

regime. 

 To recall, biodiversity considerations can be traced back to recital (69) of RED 

I, which provides that: 

The increasing worldwide demand for biofuels and bioliquids, 
and the incentives for their use provided for in this 
Directive, should not have the effect of encouraging the 
destruction of biodiverse lands. Those finite resources, 
recognised in various international instruments to be of 
value to all mankind, should be preserved. Consumers in the 
Community would, in addition, find it morally unacceptable 
that their increased use of biofuels and bioliquids could have 
the effect of destroying biodiverse lands.94  

 And they were repeated verbatim in recital (11) of the Fuel Quality Directive.95 

This directive is currently in force.  

 Recital (96) of RED II reiterate this language with minor stylistic adjustments. 

 The Status Report further provides that: 

A more conservative threshold of 10% is required to 
guarantee both that biofuels achieve net sizable GHG 
emission savings and that biodiversity loss associated to 
ILUC is minimized. 96 

 Among the various international instruments to which the European Union is a 

party that refer to the need to protect biodiversity as a common concern for 

humankind, the UN Convention on Biological Diversity97 can be mentioned. In 

the preamble of that convention the Contracting Parties state that:  

                                                 
93 The European Union explained that there is a clear link between biodiversity loss and climate change. See 
also exhibits EU-152 to EU-156 with regard to the role of megafauna such as sea otters, whales and bison in 
mitigating climate change. Climate change and associated environmental issue have been increasingly subject 
to litigation (see also Exhibit EU-157). 
94 European Union’s first written submission, para. 1321. 
95 European Union’s first written submission, para. 224. 
96 European Union’s first written submission, para. 813. 
97 https://www.cbd.int/intro/. See also the preambular language of:  
- The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES Convention) 

Washington, 03.03. 1973 https://cites.org/eng/disc/text.php - “Recognizing that wild fauna and flora in 
their many beautiful and varied forms are an irreplaceable part of the natural systems of the earth which 
must be protected for this and the generations to come” 

 

https://www.cbd.int/intro/
https://www.cbd.int/intro/
https://cites.org/eng/disc/text.php
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Affirming that the conservation of biological diversity is a 
common concern of humankind 

Aware of the general lack of information and knowledge 
regarding biological diversity and of the urgent need to 
develop scientific, technical and institutional capacities to 
provide the basic understanding upon which to plan and 
implement appropriate measures, 

Noting that it is vital to anticipate, prevent and attack the 
causes of significant reduction or loss of biological diversity 
at source, 

Noting also that where there is a threat of significant 
reduction or loss of biological diversity, lack of full scientific 
certainty should not be used as a reason for postponing 
measures to avoid or minimize such a threat. 

 Requiring that at each and every twist and turn of an EU legal act the objectives 

of the measure(s) at issue are re-iterated would be legally excessive. There 

should be no room in the WTO for a litigation culture that would lead to a 

disclaimer of “hot beverage” on any cup of herbal infusion. If you order a hot 

herbal infusion, then it is hot by definition. In the same way, if a given legal 

framework is designed to address certain objectives, then these are the 

objectives pursued by every piece of that legal framework when they are 

considered in their context, unless expressly stated otherwise. 

 The fact that the EU measures pursue also the objective of limiting biodiversity 

loss is not an argument developed by the European Union ex-post, for the 

purpose of this dispute. That fact was already highlighted by different 

commentators before this dispute arose. For instance:  

The rationale behind the EU’s decision takes account of 
several factors: indirect land-use change (ILUC), loss of 
biodiversity, and greenhouse gas emissions. 

ILUC is a problem that plagues all biomass crops … It is 
difficult to prove when and where ILUC has taken place … 
However, it is accepted in the sustainability paradigm that it 
does occur. This is an issue that affects all biomass crops 
including all vegetable oils … 

… the issue is most commonly linked to potential impacts on 
biodiversity: oil palm only grows in tropical conditions, 
which by association is linked to the issue of native 
rainforest being cleared in order to make way for palm oil 
plantations. The media spotlight has frequently been shone 

                                                                                                                                       
- The Paris Agreement  https://unfccc.int/sites/default/files/english_paris_agreement.pdf: “Acknowledging 

that climate change is a common concern of humankind … Noting the importance of ensuring the integrity 
of all ecosystems, including oceans, and the protection of biodiversity” 

- The Protocol on Biosafety to the Biodiversity Convention (The Cartagena Protocol) Montreal, 29.1.2000 
http://bch.cbd.int/protocol/text/. 

 

https://unfccc.int/sites/default/files/english_paris_agreement.pdf
http://bch.cbd.int/protocol/text/
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on the island of Borneo in Indonesia, where much of the 
rainforest has been cleared, leading to fragmented 
orangutan populations, and a loss of biodiversity. However, 
palm oil is also not unique in this regard: other vegetable 
oils such as soybean oil are also derived from soya grown on 
land previously high in biodiversity…98 

 Hence, the putting of a limit on the eligibility of all conventional biofuels (7% 

maximum share) reduces the European Union demand for those biofuels and 

thereby does not incentivise the expansion of crops for biofuel production at the 

expense of biodiverse land.  

 Moreover, it can be noted that all biofuels to which the 7% maximum share and 

the high-ILUC risk cap and phase-out apply have to respect the sustainability 

criteria, which are clearly based inter alia on biodiversity considerations. Thus, 

also from this viewpoint, it cannot be said that the 7% maximum share and the 

high-ILUC risk cap and phase-out do not incorporate biodiversity considerations.   

 To recall, one of the criteria for considering a biofuel as high-ILUC risk is its rate 

of expansion into land which is by definition highly biodiverse, therefore 

biodiversity considerations are also part and parcel of the high-ILUC risk cap 

and phase-out. 

 In passing, the European Union notes that it cannot be seriously disputed that 

any WTO Member is entitled to consider a “common concern of humankind” as a 

legitimate moral objective that it should be able to address in its legislation.  

Question 77 

To both parties: Please clarify whether the objectives pursued by the specific measures 
challenged by Indonesia, for the purposes of the Panel's assessments under Articles 2.2 
of the TBT Agreement or XX of the GATT 1994, are the same as those pursued more 
generally by the entirety of the European Union's regulatory framework promoting the 
use of energy from renewable sources, including under the "EU biofuel regime".  

 Yes, as explained in the answer to the previous question, the objectives pursued 

by the specific measures challenged by Indonesia are the same as those 

pursued more generally by the entirety of the European Union's regulatory 

framework promoting the use of energy from renewable sources, including 

under the EU Biofuels regime.  

 They are part of a comprehensive framework, a set of policies designed to 

address GHG emissions, climate breakdown, biodiversity collapse and public 

                                                 
98 PALM OIL: FUELLING BIOECONOMY CONTROVERSY?, (Exhibit EU-163) (Palm Oil: Fuelling Bioeconomy 
Controversy? (nnfcc.co.uk))  

https://www.nnfcc.co.uk/news-palm-oil-controversy
https://www.nnfcc.co.uk/news-palm-oil-controversy
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outcry, and the contribution of the measures at issue to the protection of the 

stated objectives should be understood in that context.99  

 Indonesia proposed salami-slicing technique, according to which the Panel 

should apprehend the objectives of these measures in isolation and in complete 

disregard of the legal framework of which they are part, is unreasonable and 

extreme. Any legal act (from a simple contract to a complicated piece of 

legislation) and a fortiori any legal measures that is part of that act (from a 

contractual clause to a legislative provision) objectively cannot be assessed by 

making abstraction of the factual and legal context of which it is a part.  

 The various EU measures challenged by Indonesia do not exist in the void. They 

are part a complex legal framework which addresses intertwined realities 

(climate breakdown, biodiversity collapse and public outcry) and they operate 

together to pursue the objectives of climate change mitigation, mitigating 

biodiversity loss and responding to correlative the EU moral concerns. 

Question 78 

To the European Union: At paragraph 814 of its first written submission, the European 
Union submits that its "conservative threshold of 10% … is in line with the precautionary 
principle". Please clarify: 

a) which aspects of the challenged measures are imposed on the basis of the 
"precautionary principle", including whether the European Union submits that the 
7% limitation (or "maximum share") was established based on the "precautionary 
principle";  

 In this situation of climate and biodiversity emergency described in the 

European Union’s first written submission, a precautionary approach should 

guide any policy aiming at addressing those realities.  

 For some EU Member States, this is not even a question of political choice, but a 

constitutional requirement. For instance, very recently the German 

Constitutional Court decided that the Federal Climate Change Act of 12 

December 2019, governing national climate targets and the annual emission 

amounts allowed until 2030, is incompatible with fundamental rights insofar as 

it lacks sufficient specifications for further emission reductions from 2031 

onwards. Some of the most significant passages of the German Constitutional 

Court decision read:  

If there is scientific uncertainty regarding causal 
relationships of environmental relevance, Art. 20a GG 

                                                 
99 See also Appellate Body Report, Brazil – Retreaded Tyres, paras. 151-154. 
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imposes a special duty of care on the legislator. This entails 
an obligation to even take account of mere indications 
pointing to the possibility of serious or irreversible 
impairments, as long as these indications are sufficiently 
reliable … 

Furthermore, the objective duty of protection arising from 
Art. 20a GG encompasses the necessity to treat the natural 
foundations of life with such care and to leave them in such 
condition that future generations who wish to continue 
preserving these foundations are not forced to engage in 
radical abstinence. 

The efforts required under constitutional law to reduce 
greenhouse gas emissions after 2030 will be considerable. 
Whether they will be so drastic as to entail unacceptable 
impairments of fundamental rights from today’s perspective 
is impossible to determine. However, the risk of serious 
burdens is significant and can only be reconciled with the 
potentially affected fundamental rights if precautionary 
steps are taken to manage the reduction efforts anticipated 
after 2030 in ways that respect fundamental rights. This 
also requires initiating the transition to climate neutrality in 
good time. In specific terms, this means that transparent 
guidelines for the further structuring of greenhouse gas 
reduction must be formulated at an early stage, providing 
orientation for the required development and 
implementation processes and conveying a sufficient degree 
of developmental urgency and planning certainty. Here, it is 
imperative under constitutional law that further reduction 
measures are defined in good time for the post-2030 period, 
extending sufficiently far into the future. Moreover, further 
annual emission amounts and reduction measures must be 
defined in such detail that sufficiently specific orientation is 
provided.100 

 Therefore, it is clear that action based on the precautionary principle is 

warranted with respect to several aspects of the measures at issue.  

 While this is expressly explained in the Status Report with regard to the 

expansion into carbon rich land (“following the precautionary principle, [a] more 

conservative threshold of 10% is required to guarantee both that biofuels 

achieve net sizable GHG emission savings and that biodiversity loss associated 

to ILUC is minimized”), it also transpires with regard to other parts of the 

measure at issue, like the maximum share. 

 Indeed, all aspects related to high ILUC risk involve a degree of precaution, due 

to the current limitations the measuring and attribution of ILUC involves. 

                                                 
100 Constitutional complaints against the Federal Climate Change Act partially successful (Exhibit EU-162) 
(Bundesverfassungsgericht - Press - Constitutional complaints against the Federal Climate Change Act partially 
successful) 

https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2021/bvg21-031.html
https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2021/bvg21-031.html
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b) how the European Union's reliance on "the precautionary principle" should inform 
the Panel's assessments under Article 2.2 of the TBT Agreement or Article XX of 
the GATT 1994, including in light of Indonesia's position that "the precautionary 
principle has not been written into the TBT Agreement or the GATT 1994" 
(Indonesia's first oral statement, para. 90); and 

 The European Union disagrees with Indonesia that the precautionary principle 

should not apply in the case of the GATT 1994 and the TBT Agreement. 

 There is nothing in Article XX of the GATT 1994 to prevent a precautionary 

approach per se. Article XX of the GATT has its own checks and balances, which 

ensure that a measure cannot be abusively taken by a Member under the guise 

of precaution. In particular, the case law recognizes that a Member is free to set 

its acceptable level of risk as high as the sky, as long as it does so in conformity 

with the chapeau, namely in a non-arbitrarily way. 

 A certain level of risk tolerance means also precaution. A more prudent, 

conservative Member is more risk-adverse, and precautionary measures fall 

under this logic. 

 Furthermore, the Appellate Body has recognized in EC – Asbestos that Members 

may take measures under Article XX(b) based on respected minority scientific 

views, similarly to the SPS Agreement.101 As a consequential step along the 

same reasoning, it follows that Members may also take measures under Article 

XX following a precautionary approach. 

 The European Union refers to the more detailed considerations below with 

regard to specific provisions of the TBT Agreement supporting its views. 

c) More generally, whether and how the "precautionary principle" is relevant to the 
TBT Agreement, taking account, inter alia, Articles 2.2, 2.3, 2.4, 2.10, 2.12, 
5.2.7, 5.7, 5.9 and Annex 3.L of the Agreement. 

 Different provisions of the TBT Agreement confirm the European Union’s 

understanding that the precautionary principle also applies in the case of the 

TBT Agreement. The European Union has already mentioned several of these 

provisions in its first written submission. 

 The sixth recital of the Preamble refers to measures taken to protect human, 

animal or plant life or health, or the environment, at the level a Member 

“considers appropriate”. A level considered appropriate may also involve 

precaution, or a more conservative approach. 

                                                 
101 Appellate Body Report, EC - Asbestos, para. 178. 
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 Article 2.2 speaks of the “available scientific and technical information”. The 

European Union refers to its response to the following question in this regard: 

the availability of scientific information is different in a situation of emergency. 

Hence, one should act with precaution to avoid the insurgence of an emergency 

situation, but where the emergency is already manifesting it is all the more 

important that Members act with care and precaution in order to preserve the 

“good” that is in a situation of emergency in light of available scientific and 

technical information.. 

 Article 2.3 refers to circumstances which may change, and the fact that 

measures should be modified to reflect those developments. This further 

confirms that provisional, precautionary measures can be taken. 

 The fact that Article 2.4 refers to those instances when international standards 

exist confirms that a contrario, when such standards do not exist, or are 

ineffective or inappropriate, Members may take measures, including of a 

precautionary nature. 

 Articles 2.10 and 5.7 both refer to “urgent problems of safety, health, 

environmental protection” and provide for derogation from the usual procedures 

to be followed in case of technical regulations and conformity assessment 

procedures. This is reinforced by the mentions in Articles 2.12 and 5.9.  

 Similarly, Annex 3.L refers not only to “urgent problems of safety, health or 

environment” which arise, but also to those urgent problems which “threaten 

to arise”. The European Union finds this reference to a problem which 

threatens to arise significant. A threat is a “thing likely to cause damage or 

danger”, “the possibility of trouble, danger, or ruin”.102 Thus, this means that 

TBT measures may not address only actual problems, but also possible 

problems. Addressing a threat, as opposed to addressing an already occurring 

problem, involves precaution by definition.  

 All these provisions overwhelmingly confirm that urgent problems of safety, 

health or environment are covered by the TBT Agreement; they warrant a swift 

response and a precautionary, provisional approach. 

Question 79 

To the European Union: The European Union states at paragraph 119 of its opening 
statement at the first substantive meeting that "in assessing the relevant risks, a 
measure has to be based on available scientific and technical information. The 

                                                 
102 https://www.lexico.com/definition/threat (Exhibit EU-158). 

https://www.lexico.com/definition/threat
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availability of scientific information is to be judged in the context of the ongoing climate 
and biodiversity emergency. On top of that, this information has to be periodically 
reviewed, as provided in the measures at issue." Please clarify: 

a) whether the European Union considers that the minimum scientific basis a 
Member may rely on can vary depending on the context prevailing at the moment 
of its adoption, for instance, in the context of an "emergency"; and 

b) what the relevant review processes are for the 7% limitation (or "maximum 
share") and for the cap and phase-out on high ILUC-risk biofuels.  

 With regard to the first part of the question, the European Union agrees that the 

availability of scientific information has to be considered in the context of the 

ongoing biodiversity and climate emergency.  

 In the framework of the SPS Agreement, which also refers to “available” 

scientific evidence, it was previously found that it is not necessary for a panel to 

express a view on whether scientific evidence that was not available at the time 

of the risk assessment should be considered when determining the conformity 

of a risk assessment with Article 5.1.103 This is a recognition of an obvious fact, 

that the availability of scientific information evolves in time. This further implies 

that a situation of emergency a fortiori qualifies the availability of scientific 

information. 

 Indeed, according to the Oxford English dictionary, available means “able to be 

used or obtained; at someone's disposal”.104 It is in the very nature of an 

emergency that the ability to obtain certain information has inherent limitations. 

 The TBT Agreement refers to “available scientific information” (Spanish: “la 

información disponible científica”; French: “les données scientifiques et 

techniques disponibles”), while the SPS Agreement uses the phrase “available 

scientific evidence” (Spanish: “los testimonios científicos existentes”; French: 

“preuves scientifiques disponibles”). The European Union believes that the use 

of “information” over “evidence” may mean that if there is any difference 

between the two agreements, that difference may suggest a lower threshold in 

the case of the TBT Agreement. Indeed, the word “evidence” means “the 

available body of facts or information indicating whether a belief or proposition 

is true or valid” and, in legal proceedings, “information drawn from personal 

testimony, a document, or a material object, used to establish facts in a legal 

investigation or admissible as testimony in a law court”.105 Information means 

                                                 
103 Panel Report, Australia – Apples, para. 7.801. 
104 https://www.lexico.com/definition/available (Exhibit EU-159). 
105 https://www.lexico.com/definition/evidence (Exhibit EU-160).  

https://www.lexico.com/definition/available
https://www.lexico.com/definition/evidence
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“facts provided or learned about something or someone”.106 Thus, while all 

evidence is information, not all information is evidence. 

 In light of that, the Panel should consider modelling as a paradigm example of 

information that may inform decision-making, but which has built in 

assumptions and therefore, inherent uncertainties.107 This does not mean it 

lacks relevance for the purpose of the TBT Agreement. 

 In the case of Article XX of the GATT 1994, the provision actually applicable to 

the present proceedings, if Indonesia makes its case with regard to the alleged 

violations, there is no express textual reference to “available scientific 

information” or to “available scientific evidence”. However, in the case of 

science-based exceptions of the kind of those contemplated in Article XX(b) and 

(g), the European Union submits that the measures at issue are based on the 

best available science. 

 Finally, the European Union recalls that Articles 2.10 and 5.7 of TBT Agreement 

refer to “urgent problems of safety, health, environmental protection or national 

security” and provide procedural derogations in the case of publication, 

notification and comments from other Members on TBT measures. 

 With regard to the second part of the question, the review process envisaged in 

Article 26 of RED II refers to the criteria laid down in Article 3 of the Delegated 

Regulation, based on the best available scientific data, and includes, where 

appropriate, a trajectory to gradually decrease the contribution to the Union 

target and to the minimum share of 14%, of high indirect land-use change-risk 

biofuels, bioliquids and biomass fuels produced from feedstock for which a 

significant expansion of the production into land with high-carbon stock is 

observed. 

 Article 7 of the Delegated Regulation refers to the review of all relevant aspects 

of the report on feedstock expansion, in particular the data on feedstock 

expansion. 

 Thus, these provisions ensure (i) the review of the scientific basis on different 

feedstock expansions and (ii) the review of the classification as high ILUC-risk 

biofuels, bioliquids and biomass fuels, including with regard to a gradual 

decrease of the contribution to the Union target. 

                                                 
106 https://www.lexico.com/definition/information (Exhibit EU-161).  
107 See e.g. Sumfleth et al, 2020, Recent Developments in Low iLUC Policies and Certification in the EU 
Biobased Economy (Exhibit EU-130). 

https://www.lexico.com/definition/information
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Question 80 

To the European Union: At paragraph 781 of its first written submission, the European 
Union asserts that to the extent that scientific evidence is relevant for a Member's policy 
objective or selecting its level of fulfilment, it is not required to follow the majority 
scientific opinion and is also entitled to rely in good faith on scientific sources which, at 
that time, may represent a divergent but qualified and respected opinion. Is this what 
the European Union submits it has done in relation to the challenged measures? 

 The European Union refers both to its reply to question 16 above and to section 

3.4 of its first written submission where it outlines the basis for the core 

assumptions underlying the EU Biofuels Regime.   

 As set out in reply to question 16 above, where and to the extent that a 

Member claims that a regulatory choice is founded on scientific evidence, it 

must show that there is sufficient scientific basis to sustain its position.  

 The point reflected in inter alia paragraph 781 of the European Union’s first 

written submission is that the scientific evidence relied upon need not reflect a 

unified view (which would in the world of science be almost unheard of), and it 

need not even be the majority view. 

 This point responds to claims advanced by Indonesia. Indonesia challenges the 

European Union’s approach to addressing ILUC on the grounds that there is 

allegedly an inadequate scientific foundation to address ILUC risks. It identifies 

studies which reach different or divergent conclusions to the EU, not as to the 

existence of ILUC as such but as to whether and how it may be calculated. 

Indonesia disagrees with the conclusion that palm oil should be treated as high 

ILUC risk whereas soybean is not. 

 The European Union emphasises that when examining the measures at issue in 

these proceedings, the question for the Panel is not which is the “right” scientific 

view. Nor must the Panel decide which is the best model for ILUC emissions.  

 Rather, what the Panel must determine is whether the European Union has 

identified a basis for the measures which supports the European Union’s position 

that they pursue a legitimate objective, and that they contribute to that 

objective.  

 In this context, the European Union reiterates that it is entitled to apply a 

precautionary approach. As the Executive Secretary to the UN Convention on 

Biodiversity stated in December 2020,  

Humanity is under threat from multiple unprecedented and 
interlinked crises that are disrupting our economies and the 
day-to-day lives of people all around the world. The COVID-
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19 pandemic and the climate and biodiversity crises cannot 
be tackled in isolation. 

 The fifth edition of the Global Biodiversity Outlook, released at the end of 2020, 

clearly indicates that “humanity stands at a crossroads”. The window of 

opportunity available to us to change course is short. Nature as a whole is being 

compromised as humanity exploits its resources in unsustainable ways.”108 

 Scientific opinion is dynamic and evolving and hence choices only ever reflect 

the best information available at the time the decision-makers enacted the 

legislation. Nevertheless, scientific opinion, which continues to evolve as regards 

the effects of emissions in general and the concept of ILUC in particular, does 

not discredit the concept of ILUC but rather supports it. The European Union 

continues to consider scientific information. Indeed, both RED II and the 

Delegated Regulation have built-in review mechanisms and the high ILUC risk 

criteria will be updated periodically, to take into account new information (be it 

scientific developments, or new factual data). 

Question 81 

To the European Union: Paragraphs 120-122 of the European Union's opening 
statements at the first substantive meeting read as follows:  

120. … [A] regulatory authority has the freedom to set its 
level of tolerance to certain risks as high as the sky, up to a 
zero risk policy. It is called risk management. We are 
reaching here the “intertwining zone”, where science and 
moral values melt together and the legal rules must account 
for this reality. It is at this precise point in time where public 
morals, which inform risk management decisions, come into 
play. A precautionary approach does not wait for the entire 
Planet Earth to become Easter Island, for the sake of 
concluding which of the various scientific approaches was 
the one better able to capture future developments. A 
precautionary approach tries to prevent the risk of creating 
an Easter Island. 

121. In other words, public morals do not relate only to 
those instances where science is crystalized, but a fortiori 
they must guide regulatory choices in those instances where 
scientific information is still in the process of sedimentation. 

122. Thus, it logically follows that we should also all agree 
that for those overlapping parts of the Venn diagram the 
general exceptions in Article XX(a), (b) and (g) can also 
work as a composite whole. Those exceptions mutually 
inform and support each other. 

                                                 
108 Statement by Ms. Elizabeth Maruma Mrema, Executive Secretary of the Convention on 
Biological Diversity, on the occasion of the eighth special session of the African Ministerial 
Conference on the Environment, Online, 4 December 2020 (cbd.int). 
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In light of these statements, please clarify whether, and if so how, this understanding of 
the "precautionary principle" also applies to an assessment under relevant obligations of 
the TBT Agreement (e.g. Article 2.2).  

 Yes, the above understanding also applies in the framework of the TBT 

Agreement. There are several observations to be made. 

 First, the TBT Agreement, similarly to the SPS Agreement or to the GATT 1994, 

recognizes the right of Members to pursue a zero risk policy. This principle was 

recalled by the Appellate Body, which noted that:  

WTO Members have a large measure of autonomy to 
determine their own policies on the environment (including 
its relationship with trade), their environmental objectives 
and the environmental legislation they enact and 
implement. So far as concerns the WTO, that autonomy is 
circumscribed only by the need to respect the requirements 
of the General Agreement and the other covered 
agreements.109 

 Indeed, the sixth paragraph of the preamble to the TBT Agreement clearly 

states that a Member is free to choose the level of health protection it deems 

appropriate (“at the levels it considers appropriate”). 

 Thus, from this risk management perspective, the TBT Agreement is no different 

from the GATT 1994. 

 Second, public morals concerns are part of the non-exhaustive list of values 

covered by Article 2.2 of the TBT Agreement. Public morals concerns go beyond 

science, and can be grounded in the lack of scientific unanimity. The fact that 

respected scientific views point to certain risks for biodiversity, climate change 

and the environment in general are for sure public morals concerns of the 

highest importance, as abundantly demonstrated in our submissions. 

 Third, in paragraph 896 of its first written submission, the European Union 

explained that, according to Article 2.2, the measures adopted by the Members  

should, in assessing the relevant risks, be based on available scientific and 

technical information. The fact that the information should be “available” means 

that precautionary measures may also be undertaken. This understanding finds 

support, for instance, in a contextual reading of Articles 5.2 and 5.7 of the SPS 

Agreement, which both refer to “available” scientific information. 

 The European Union also explained that Articles 2.10 and 5.7 of TBT Agreement 

provide further context, referring to “urgent problems of safety, health, 

                                                 
109 Appellate Body Report, US – Gasoline, pp.30 and 31. 
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environmental protection or national security”. This confirms the obvious, 

namely that urgent biodiversity, climate change and environmental matters are 

covered by the TBT Agreement. 

 Finally, the European Union noted that a precautionary measure normally 

involves a periodic review that will have to be conducted. Indeed, the review 

mechanisms provided both in RED II and in the Delegated Regulation ensure 

precisely that the measures at issue will always be based on the best available 

science, as already explained in our first written submission. 

 In light of these considerations, the European Union submits that the 

considerations expressed in the framework of the GATT 1994 also apply in the 

case of the TBT Agreement. These considerations are without prejudice to the 

fact that the measures at issue do not fall under the TBT Agreement. 

Question 82 

To both parties: Please elaborate on how the scope of the objectives pursued through 
the challenged measures should inform the scope of the Panel's assessment of potential 
"alternative measures" under Articles 2.2 of the TBT Agreement and XX of the GATT 
1994. 

 The complainant has to propose a solution that would be capable of achieving 

the same level of protection of all three intertwined objectives at the same time. 

This means fighting climate change, while addressing the biodiversity collapse 

and responding to the European Union’s public morals concerns. At the same 

time, an alternative should be reasonably available to the European Union and 

not purely theoretical or excessively complex. 

 As the EU Biofuels regime pursues multiple legitimate policy objectives 

concurrently, any alternative measure must be able to contribute equally to all 

of those policy objectives as a whole. It is not appropriate to split out or isolate 

individual policy objectives when the EU regulator has sought precisely to 

achieve a different result, namely a measure which simultaneously reconciles 

and strikes a balance between those different policy concerns. This is 

particularly the case where the different objectives are overlapping in scope but 

cannot be fully superimposed. 

 As it was explained in the European Union’s first written submission, the 

European Union’s environmental objectives are to address both the adverse 

environmental effects associated with climate change (global warming), and 

those associated with the process of land transformation itself (deforestation/ 

transition from peat land to agricultural land, destruction of biodiversity). The 
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two are interrelated but not identical in scope even where the consequences are 

similar. Moreover, those objectives are intertwined because the phenomena that 

they seek to address contribute, nourish or aggravate each other. As explained 

in the European Union’s first written submission, deforestation may lead to 

increased emissions that contributes to global warming, but it also reduces 

biodiversity that contributes to increase the GHG emission even further, which 

will result in more global warming, and so on and so forth. It is a vicious circle, 

which the EU measure addresses, a vicious circle that comes contrary to the EU 

moral values. 

Question 83 

To the European Union: How should the contribution of the 7% limitation (or "maximum 
share") and of the high ILUC-risk cap and phase-out to the EU's different stated 
objectives be assessed? In addressing this question, please elaborate on: 

a) What would be relevant quantitative indicators of a reduction of GHG emissions 
arising from these two requirements?   

 Relevant quantitative indicators (apart from the effect on GHG emissions 

themselves) could be the development of the shares of conventional  biofuels 

compared to more sustainable alternatives and the impact of the limits on the 

conversion of land with high carbons stock (which often also has a high 

biodiversity value).   

b) Has the effectiveness of the 7% limitation, as applied under RED I, been 
assessed? 

 In the RED II impact assessment, Option 2A referred to a partial phase-out: the 

cap for food-based biofuels is gradually reduced to pre-2008 level, by 2030: 

Option 2A (gradual phase out of food based biofuels by 
2030) can significantly reduce ILUC emissions lowering the 
average ILUC factor from 64 to 27 g gCO2/MJ. After 2020, 
ILUC impacts associated to peat land oxidation and natural 
vegetation conversion could be expected to cease. However, 
the balance of emissions remains positive due to lower 
carbon sequestration as result of less palm plantations 
(which mirrors the increase before 2020). Still, under this 
scenario the phase down of conventional biofuels would 
avoid unintended effects associated to biofuel growth, while 
resulting in significant direct GHG savings.110 

 The impact assessment conducted for the purpose of RED II evaluated the 

effectiveness of the maximum share and came to the conclusion that it should 

be further reduced (3.8%) to reflect the share of conventional biofuels in 

                                                 
110 RED II Impact Assessment, p. 127 (Exhibit EU-151). 
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2008.  The co-legislator decided to apply a different approach. Instead of 

gradually reducing the maximum share for all Member States, Member State 

specific shares based on the share of conventional biofuels in 2020 were 

introduced. The logic was similar but the base year is different and the value is 

not an EU average. 

c) How can the effects of these specific requirements be assessed, as distinct from 
other aspects of RED II and the EU biofuel regime? 

 The assessment of the effect of the 7% maximum share and the limit for high 

ILUC-risk biofuels as distinct from other aspects of RED II and the EU biofuel 

regime is not an easy task. This is mainly for the following reasons:  

 First, it needs to be considered that the maximum share represents merely 

limits of the amounts of such fuels that can be counted towards the renewable 

energy targets and not targets for the use of such fuels. It is also not a 

quantitative restriction on the amounts of such fuels that can be consumed. Any 

assessment would therefore need take some assumption including assumptions 

on an alternative scenario where the limits are not in place. 

 The effect of the measures could be assessed by estimating the impact of the 

limits on the conversion of land with high carbons stock.  

 With regard to the 7% maximum share, and looking at the share of 

conventional biofuels reported for 2019, it can be concluded that the cap 

prevented a further significant increase of the share of conventional biofuels. 

Instead, the focus switched to the promotion of alternatives such as biofuels 

produced from wastes and residues. It can therefore be concluded that the 

introduction of the cap also helped to ensure that biofuels with a better GHG 

emission performance were developed. The exact effect of the 7% cap cannot 

be measured and expressed as a given figure as similar limitations apply as for 

ILUC modelling.  

 The effect of the cap on high ILUC-risk fuels is also not easy to determine with 

mathematical precision. However, one approach can be to derive an estimate 

from the data included in the Status Report. A reduced consumption of biofuels 

produced from high ILUC-risk crops (currently palm oil) would, all other things 

being equal, slow down the expansion of the production area of such crops. 

Applying the findings about the rate of expansion of oil palm into high carbon 

stock land, it would be possible to estimate a figure for the reduced amount of 

emissions from land use change. 
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 The cap on high ILUC-risk feedstock may also trigger the adoption of measures 

to better protect land with high carbon stock. In time that may also cause the 

fuel not to be subject to the cap any longer. 

Question 84 

 xxx 

Question 85 

To the European Union: The European Union identifies the protection of public moral 
concerns "associated with the protection of the environment and preservation of 
biodiversity, and more generally, combating climate change" as an objective of the 
challenged measures (see for example the European Union's first written submission, 
para. 808, iv). Please clarify how the Panel should assess the contribution of the 7% 
limitation (or "maximum share") on food and feed crop-based biofuels and of the cap 
and phase-out on high ILUC-risk biofuels to this objective, as distinct from the European 
Union's stated environmental and biodiversity-related objectives. 

 The European Union has explained that the policies pursued are part of a 

comprehensive set of policies to address climate breakdown, biodiversity 

collapse and public outcry. 

 The European Union refers to its response to the Panel question no 83. The 

European Union has also demonstrated that EU public and decisions makers 

believe that it is a moral imperative for the European Union to adopt measures 

tackling the climate breakdown and biodiversity collapse in the context of the 

EU renewable energy policy and notably by taking a precautionary approach to 

avert unintended adverse effects that this EU policy may have on climate 

change and biodiversity (for instance, unlimited expansion of agricultural land in 

order to satisfy EU demand for conventional biofuels, incentivising biofuels that 

produce no net GHG emissions reductions when DLUC and ILUC are considered, 

or biofuel-crops that area grown or have been expanding on biodiverse land).  

 The 7% maximum share contributes to this moral imperative by limiting the 

share of conventional biofuels that can be considered as eligible for the EU 

renewable energy targets and thereby also limiting the European Union’s 

demand for conventional biofuels, which otherwise would cause further 

expansion of agricultural land. The cap and phase-out on high ILUC-risk biofuels 

by excluding eligibility of biofuels that produce no net GHG emissions reductions 

when DLUC and ILUC are considered, or biofuel made from crops that have 

been leading to expansion into biodiverse land, also contribute to the EU moral 

imperative.  
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 In a nutshell, by seeking to contribute to the objectives of addressing the 

climate breakdown and the biodiversity collapse, the 7% maximum share on 

food and feed crop-based biofuels and the cap and phase-out on high ILUC-risk 

biofuels also contribute to the objective of protecting the public morals concerns 

associated with these respective values. 

 It is important to recall that the contribution of a measure to a public moral 

objective cannot and need not be assessed from a quantitative point of view. 

Therefore, any alleged quantitative imprecision or uncertainty relating to the 

scientific basis for the 7% maximum share or of the high ILUC-risk and phase-

out are irrelevant for considering whether or not and to what extent these 

measures contribute to the EU moral concerns.  

Question 86 

 xxx 

7. ARTICLE XX OF THE GATT 1994 

Question 87 

To the European Union: Please comment on the statements by Canada, at paragraphs 
27 to 32 of its oral statement, concerning the importance of maintaining distinct legal 
tests for Articles XX(a), (b) and (g) in the GATT 1994. 

 First, the European Union agrees with the maintaining of distinct legal tests in 

Articles XX(a), (b) and (g). At the same time, the European Union is of the view 

that one should account for the similarities in the legal tests and the intertwined 

objectives of the measures at issue. 

 The European Union is not arguing for a U-turn in jurisprudence, as Canada or 

Indonesia may imply. This is not the European Union’s position. The Appellate 

Body has already explained that the necessity and the “relate to” legal tests in 

Articles XX(b) and (g) are very similar, because in both cases the contribution of 

the measure at issue to the stated objectives boils down to a “close and genuine 

relationship of ends and means”.111 The European Union agrees with and relies 

on this case law in the present proceedings. 

 While Canada focuses on the earliest Appellate Body Report, in DS2, US – 

Gasoline, the European Union invites the Panel to read that in the context of 

                                                 
111 Appellate Body Report, Brazil – Retreaded Tyres, para. 145; Appellate Body Reports, China – Raw Materials, 
para. 355. 



EU – Palm Oil (Indonesia)   European Union’s Responses  
DS593  to Questions after the 
    first substantive meeting 
 

102 

more mature reports, in Brazil – Retreaded Tyres (DS332) and in China - Raw 

Materials (DS394). 

 Similarly, the European Union has already explained in its first written 

submission that there is an overlap in the values protected under Articles XX(b) 

and (g). That if one provision would not be there, then the other would still 

cover certain important values. 

 Thus, the European Union is not asking the Panel to conflate the legal tests in 

Articles XX(b) and (g), but to account for the common elements: an overlapping 

important part of the values protected and the required degree of nexus or 

connection. There are still elements differentiating those provisions, like the “in 

conjunction with” requirement in Article XX(g). 

 Where does the reluctance of certain Members come from? It seems that the 

necessity test is perceived as more onerous, and Members may be running 

away from it, preferring to defend their measures, each time that is possible, 

under the “relate to” in Article XX(g). In other words, in choosing the provision 

under which they defend their measures, the most important factor is the choice 

of “relate to” over “necessary”, the perceived intensity of the legal test, and not 

the values protected and the provision under which those values may better fit. 

 It is precisely this approach that has to be discouraged. A Member should not be 

able to circumvent the legal test in the more specific provision by hiding under a 

legal test in what it perceives as a more permissive provision.112 Instead of 

playing with words, one should get to the heart of the matter, to their meaning. 

 And what better place to profess that than in a main party case as a defendant? 

The European Union has adopted this position not only as a complainant in 

other cases (Brazil – Taxation) or as a third party, but it embraces it as a 

defendant. This speaks volumes. 

 Second, the US has made a valid point, namely that “the text and aim of the 

chapeau could require examination of multiple objectives of the measure at 

issue”. The European Union agrees with this observation and considers that it 

lends further support to our position. 

 Moreover, the chapeau analysis may also serve as a tool to approach the 

necessity and “relate to” legal tests. For instance, while the Appellate Body in 

US - Shrimp did not examine the availability of less trade-restrictive alternative 

                                                 
112 European Union’s first written submission, para. 1251. 
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measures under the “relate to” test in Article XX (g) (as it would do under the 

necessity test in Articles XX(a) and(b)), it discussed nevertheless the availability 

of other courses of action to achieve the same policy goal as part of the 

chapeau assessment.113 

 Thus, the entirety of the legal structure of Article XX accommodates the 

European Union’s position in the present proceedings. 

 Third, such an approach is even more so warranted in the present case, in 

which the values protected are intertwined and in which the defendant choses to 

rely on the relevant exceptions in Article XX concurrently. 

 The fact that the values protected are intertwined is a reality, and not just an 

“anecdote”, as unfortunately Brazil seemed to suggest in the third party 

session. The European Union has adduced plenty of evidence in that respect. It 

would thus be strange, and misplaced, to apply a different intensity test to the 

same values for the purpose of different provisions. 

 Legal provisions are, by definition, general. They apply to a multitude of 

situations. However, this should not make them a bed of Procrustes, where 

different situations are stretched, or cut-off, to fit in. That would mean to force 

arbitrarily the facts of the present case into a one-size that does-not-fit-all. 

 In light of the above, the European Union is not reinventing the wheel, and it is 

not requesting a “revolutionary” leap in case law. Our approach preserves the 

integrity of the existing case law. All the European Union is requesting is the 

application of the existing case law, and of common legal sense, to the facts of 

this case. 

Question 88 

To both parties: Please comment on the United States' argument that "while it would not 
be appropriate for the Panel to review the EU's measure under multiple subparagraphs 
together, the text and aim of the chapeau could require examination of multiple 
objectives of the measure at issue". (United States' oral statement at the first meeting of 
the Panel, para. 11) 

 The European Union agrees with the US that the chapeau of Article XX provides 

further support to our position, as already explained in our answer to the 

previous question. 

                                                 
113 Appellate Body Report, US - Shrimp, paras. 161 and following. 
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8. CLAIMS UNDER ARTICLE 2.4 OF THE TBT AGREEMENT 

Question 89 

To both parties: Has the EU relied on life cycle assessment (LCA) to determine the 
environmental impact (GHG emissions and biodiversity loss) of food and feed crop-based 
biofuels addressed in Article 26 of RED II and the Delegated Regulation? If so, please 
indicate at which stage and provide supporting documents. 

 There is currently no internationally agreed standard to address ILUC(LCA) 

using a life cycle assessment. To the extent that it addresses ILUC, Article 26 

could, therefore, not build on a LCA. While the approach taken to determine 

which crops are to be considered as having a high ILUC-risk relies on elements 

which are also applied in a LCA, it does not constitute an LCA approach as such.  

Question 90 

 xxx 

Question 91 

 xxx 

9. CLAIMS UNDER ARTICLE 2.9 OF THE TBT AGREEMENT 

Question 92 

 xxx 

10. CLAIMS UNDER ARTICLE 5 OF THE TBT AGREEMENT 

Question 93 

 xxx 

Question 94 

 xxx 

Question 95 

 xxx 

Question 96 

To the European Union: With reference to paragraphs 976 and 1194 of the European 
Union's first written submission: 

a) Please confirm whether you consider that the measure challenged by Indonesia 
under Article X:3 of the GATT 1994 and Article 5.1.2 of the TBT Agreement is the 
omission to adopt specific rules on certification of biofuels as low ILUC-risk?  
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b) If so, please elaborate, referring to the relevant parts of Indonesia's request for 
the establishment of a panel that support this contention. 

 The European Union maintains its view that Indonesia challenges an omission to 

adopt specific rules on certification of biofuels as low ILUC-risk. 

 With respect to Article X:3 Indonesia claims that “…that the European Union 

administers RED II in an unreasonable manner by setting out certain criteria for 

certification of low ILUC-risk biofuels in the Delegated Regulation without 

providing for the necessary elements that enable certification to be 

obtained.”114; that “…Delegated Regulation has failed to (i) set out the 

necessary rules for establishing how certification may be obtained and (ii) 

explain the meaning of the low ILUC-risk criteria”;115 and that “Without those 

further implementing rules, no certification can take place…”.116 

 With respect to Article 5.1.2 of the TBT Agreement, Indonesia claims that “As a 

result of the European Union’s failure to (i) adopt the necessary rules for 

establishing how certification may be obtained and (ii) explain the meaning of 

the low ILUC-risk criteria, the European Union imposes a certification 

requirement without making it possible for oil palm crop-based biofuel to obtain 

and benefit from that certification (assuming it is possible to meet the low ILUC-

risk criteria)”117 and “without those further implementing rules, no certification 

can take place.”118 

 To the extent Indonesia claims that the Delegated Regulation itself is incomplete 

and that the absence of certification rules has created an obstacle to trade, the 

EU refers to its first written submission.119 

Question 97 

 xxx 

11. CLAIMS UNDER ARTICLE 12 OF THE TBT AGREEMENT 

Question 98 

To both parties: How does an assessment of whether technical regulations "do not create 
unnecessary obstacles to exports from developing country Members" within the meaning 
of Article 12.3 of the TBT Agreement differ, if at all, from an assessment of whether the 

                                                 
114 Indonesia’s first written submission, para.1217. 
115 Ibid., para. 1220 
116 Ibid., para.1224. 
117 Ibid, para. 936. 
118 Ibid, para. 942. 
119 European Union’s first written submission, paras. 977-983. 
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same technical regulations are "more trade-restrictive than necessary" under Article 2.2 
of the TBT Agreement? 

 The European Union understands that the question relies on the premise that 

Article 12.3 requires an assessment whether technical regulations "do not 

create unnecessary obstacles to exports from developing country Members".  

 However, the Panel in US-Clove Cigarettes established that Article 12.3 does not 

embody a prohibition against creating unnecessary obstacles to exports from 

developing countries which is already captured and subsumed within the 

obligation under Article 2.2: 

We find further support for our interpretation of Article 12.3 
of the TBT Agreement by reading this provision in the 
context of Article 2.2 of the TBT Agreement. The latter 
provision, which clearly prohibits Members from adopting 
technical regulations that create unnecessary obstacles to 
trade, is worded and structured differently from the 
obligation in Article 12.3. In addition, it is not clear what 
object or purpose would be served by duplicating the 
obligation, already found in Article 2.2, in Article 12.3. Any 
measure captured by an obligation under Article 12.3 to 
ensure that technical regulations 'do not create unnecessary 
obstacles to exports from developing country Members' 
would already be captured and subsumed within the 
obligation under Article 2.2 to ensure that technical 
regulations do not create 'unnecessary obstacle to 
international trade' (as defined in the second sentence of 
that provision). Accordingly, if such an obligation were to be 
read in to Article 12.3, it would appear to be redundant and 
inutile in the light of Article 2.2. 

For these reasons, we do not read Article 12.3 of the TBT 
Agreement as establishing an obligation against creating 
'unnecessary obstacles to exports from developing country 
Members'. Contrary to certain arguments from Indonesia, 
this provision does not, in our view, 'prescribe a specific 
result to be achieved'. Rather, we read Article 12.3 as an 
obligation to 'take account of' the special needs of 
developing countries. This means that the focus and scope 
of the enquiry under Article 12.3 of the TBT Agreement 
differs significantly from that of Article 2.2 of the TBT 
Agreement, and finding that a measure is consistent (or 
inconsistent) with Article 2.2 does not answer the question 
of whether that measure is inconsistent with Article 12.3.120 

 Therefore, in light of the above, the European Union considers that Article 12.3 

of the TBT Agreement does not require an assessment whether technical 

regulations "do not create unnecessary obstacles to exports from developing 

country Members". 

                                                 
120 Panel Report, US – Clove Cigarettes, paras. 7.614-7.617 
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Question 99 

To both parties: Please describe the kind of evidence that would be sufficient to 
demonstrate that a Member applying a technical regulation or a conformity assessment 
procedure did "take account of" the needs of developing country Members under Article 
12.3 of the TBT Agreement. 

 The Panel in US – COOL found that, in the context of Article 12.3 of the TBT 

Agreement, the term "take account of" entails that Members are "obliged to 

accord active and meaningful consideration to the special development, financial 

and trade needs of developing country Members". The Panel further elaborated: 

As to what such active and meaningful consideration means 
in practical terms, we do not read Article 12.3 of the TBT 
Agreement as prescribing any specific way. In particular, 
while not excluding it, Article 12.3 does not specifically 
require WTO Members to actively reach out to developing 
countries and collect their views on their special needs. 
Further, we do not interpret the term 'take account of' in 
Article 12.3 of the TBT Agreement as an explicit requirement 
for Members to document specifically in their legislative 
process and rule-making process how they actively 
considered the special development, financial and trade 
needs of developing country Members. Indeed, the panel in 
EC – Approval and Marketing of Biotech Products held that 
'it is not sufficient, for the purposes of establishing a claim 
under Article 10.1 [of the SPS Agreement], to point to the 
absence in the EC approval legislation of a reference to the 
needs of developing country Members'.121 

We also note that the United States made a public invitation 
to comment on the 2002Guidelines for the Interim Voluntary 
Country of Origin Labeling of Beef, Lamb, Pork, Fish, 
Perishable Agricultural Commodities, and Peanuts (AMS). 
The 2003 Proposed Rule (AMS) of October 2003 records this 
commenting process, and references inter alia"[t]estimony 
[by at least one commenter] that this law may violate 
United States trade obligations under the World Trade 
Organization". Further, as regards the Interim Final Rule 
(AMS) of August 2008, the comments section of the 2009 
Final Rule (AMS)explicitly references the United States' 
"trading partners" and responds to at least one concern 
expressed by them.122 

 Moreover, the findings of the Panel in US-Clove Cigarettes show that it is 

sufficient if the developing country was able to communicate its concerns and 

the Member applying a technical regulation or a conformity assessment 

procedure discussed these concerns. 

The evidence before the Panel on this issue consists of a 
series of letters between key figures in the Indonesian and 

                                                 
121 Panel Reports, US – COOL, para. 7.786. 
122 Panel Reports, US – COOL, para. 7.795 (footnotes omitted) 
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United States governments. We will briefly review this 
record, moving in chronological order.123 

In the first place, Indonesia was able to communicate its 
concerns to key figures in the U.S. Government on multiple 
occasions, over a period of several years. These 
communications consisted of numerous written 
communications as well as high-level meetings with U.S. 
officials. The evidence shows that Indonesia's concerns were 
subsequently raised on a number of occasions, by key 
officials within the U.S. Government. In fact, the exchanges 
among key U.S. officials presented by the parties show that 
the United States actively took account of Indonesia's 
concerns. In other words, the evidence demonstrates that 
Indonesia's concerns were "taken into account" by the 
United States.124 

 It follows that the obligation to "take account of" the needs of developing 

country Members under Article 12.3 of the TBT Agreement is met if the 

developing country communicated its concerns, including in the context of a 

public consultation,125 and if the Member discussed these concerns, either 

internally or in exchanges or consultations with the developing country, or it 

responds to the concerns of the developing country in the rule-making 

process.126 

12. CLAIMS UNDER ARTICLE XI OF GATT 1994 

Question 100 

 xxx 

Question 101 

To both parties: Please explain the relationship between Article III:4 and Article XI:1 of 
the GATT 1994. Can there be an overlap in the scope of application of these provisions 
or are they mutually exclusive?  

In addressing this question, please elaborate on whether: 

a) The same aspect of a measure can be a measure "on importation" within the 
meaning of Article XI:1 and, at the same time, an internal measure within the 
meaning of Article III?  

b) A detrimental impact on competitive opportunities for imported products, for the 
purposes of Article III:4, would always also amount to a "limiting effect" on 
importation for the purposes of Article XI:1?  

                                                 
123 Panel Report, US – Clove Cigarettes, para. 7.635. 
124 Panel Report, US – Clove Cigarettes, paras. 7.644-7.645. 
125 Although a public consultation is not required under Article 12.3. See Panel Reports, US – COOL, para. 
7.796. 
126 Again, this is not required under Article 12.3.  
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 The European Union refers to paragraphs 1055 and 1056 of its first written 

submission where it has described in summary terms the relationship between 

Article III and Article XI of the GATT 1994.  

 Articles III and XI need to be interpreted in light of the customary rules of 

interpretation of international law. That requires consideration of the ordinary 

meaning of the terms contained in those provisions in their context and in light 

of the object and purpose of the treaty. In this regard, context includes a 

reading of each Article in relation to other potentially relevant provisions and an 

analysis, where necessary, of any differences in terminology. The principle of 

effectiveness also applies to prevent reducing any provision to inutility.127 

 As the Panel in Canada – FIRA explained, the GATT “distinguishes between 

measures affecting the "importation" of products, which are regulated in Article 

XI:1, and those affecting "imported products", which are dealt with in Article 

III.”128 

 A general presumption that any measure falling within Article III may also fall 

within Article XI:1, because in practice it may have some effect on imports, 

would therefore not respect the ordinary meaning of the words contained in 

those articles and would make Article III superfluous, while the exceptions to 

Article XI:1 would also apply to internal requirements. After all, any internal 

regulation will have some effects on imported and domestic products by 

requiring producers to adapt their products to that regulatory requirement. 

However, if the impact on foreign producers would be considered automatically 

an import restriction (as Indonesia seems to suggest), Members would be 

precluded from adopting almost any internal regulatory measure because they 

would systematically violate Article XI. 

 It follows therefore from the ordinary meaning of those provisions and their 

context, that in general Article III and Article XI apply to a different category of 

measures.  

 However, the interpretative note Ad Articles XI, XII, XIII, XIV and XVIII 

explicitly sets out that throughout those articles the terms “import restriction” 

include restrictions made effective through the state-trading operations.  

                                                 
127 Panel Report, India – Autos, paras. 7.222. 
128 Panel Report, Canada – FIRA, para. 5.14. 
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 Therefore, interpreting the GATT in light of the ordinary meaning of the terms 

used in the treaty (which obviously include the Ad notes), the Panel in Canada – 

Marketing Agencies: 

saw great force in the argument that Article III:4 was also 
applicable to state-trading enterprises at least when the 
monopoly of the importation and monopoly of the 
distribution in the domestic markets were combined.129 

 Indeed, when considering the conduct of a state-trading enterprises with an 

importation and distribution monopoly it may be extremely difficult if not 

impossible to establish whether its conduct (or some aspects thereof ) 

constitutes a measure that applies on importation or on the distribution and sale 

of the imported product in the domestic market. It is therefore most appropriate 

that the Ad note in question explicitly extend the scope of Article XI to measures 

adopted by State trading enterprises. 

 It is also perfectly conceivable that a “measure” identified by a complainant is in 

reality composed of different aspects (which in themselves constitute 

identifiable measures) each of which fall within the purview of different WTO 

provisions and therefore also some within Article III and some other within 

Article XI of the GATT 1994.  

 Accordingly, the Panel in India Autos clarified that: 

it … cannot be excluded a priori that different aspects of a 
measure may affect the competitive opportunities of imports 
in different ways, making them fall within the scope either 
of Article III (where competitive opportunities on the 
domestic market are affected) or of Article XI (where the 
opportunities for importation itself, i.e. entering the market, 
are affected), or even that there may be, in perhaps 
exceptional circumstances, a potential for overlap between 
the two provisions, as was suggested in the case of state 
trading.130 

 Therefore, with respect to sub-question (a) the answer is no! The panel in India 

Autos clarified that there must be different aspects of the measure falling under 

each provisions. Otherwise, one single aspect risks of being subject to 

normative requirements that are not necessarily coherent. It is also a question 

of elementary logic, the very same aspect cannot be at once affecting the 

"importation" of products and affecting "imported products” once they are 

imported. The fact that so far neither any GATT or WTO panel nor the Appellate 

Body ever concluded that the two provisions applied to the same aspect of the 

                                                 
129 Panel Report, Canada – Marketing Agencies, para. 4.26 
130 Panel Report, India – Autos, paras. 7.224 
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measure is a further confirmation that the European Union’s position is the 

correct and logical one. 

 With regard to sub-question (b) a measure may have a detrimental impact on 

competitive opportunity for imported products in the market of the importing 

Member whilst having no limiting effect on importation (not limiting the quantity 

of product that can be imported). Let’s make an abstract example. Let’s imagine 

that imported gadgets are cheaper and of better quality than domestic gadgets. 

A protectionist WTO Member enacts an internal measure that negatively affects 

the competitive conditions of that imported product. Nevertheless consumers 

prefers it over the domestic like product and purchase imported gadgets in 

increasing quantity. As a result imports increase and there is no limiting effect 

whatsoever.   

 As we have explained in the first written submission, Indonesia has not provided 

any convincing argument showing that the measures it challenges would fall 

within the purview of both provisions. Instead, it has consistently argued that 

the measure(s) it challenges are internal regulatory measures. 

 Had Indonesia argued that its Article XI claims is subordinate to the Panel 

finding that the challenged measures are not internal regulations, the European 

Union could have seen some prudential logic in Indonesia’s approach. However, 

that is not Indonesia’s approach.  

Question 102 

 xxx 

Question 103 

To the European Union: The European Union states that "palm oil is not cultivated in the 
European Union in statistically significant quantities as the climate is not suitable" 
(European Union's first written submission, para. 1180). Please clarify what quantity of 
palm oil is produced in the European Union. 

 Some oil palms grow in some EU outermost regions such as French Guiana, 

Guadeloupe, Martinique, Mayotte, Réunion, Azores, Madeira, Canary Islands, 

where the climate allow palm cultivation. Therefore, even though some local 

production is possible, its level is not statistically significant, and accordingly it 

is not registered in any official statistics at EU level.  
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13. CLAIMS RELATING TO THE FRENCH BIOFUEL TAX REDUCTION 

Question 104 

 xxx 

Question 105 

To both parties: At paragraph 1250 of Indonesia's first written submission, it is stated 
that "the system of progressive elimination of the tax advantage is, in practice, of no 
effect given that palm oil is the only high ILUC-risk raw material, and oil palm crop-
based biofuel is not even subject to the tax reduction scheme." Does this mean that the 
progressive elimination of the tax advantage will have no impact on the competitive 
position of imported oil palm crop-based biofuel? 

 The mentioned system of progressive elimination of the tax advantage that 

would have start applying as of 2024 was repealed in December 2020 with 

effect as of 2022. Therefore, at present no system of progressive elimination of 

the TIRIB reduction for any biofuel applies. Nor such a system will apply in the 

future. The measure was not only of no practical effect when Indonesia made its 

panel request but is also not in existence anymore.  

 Indeed, Article 58 of the French Law 2020-1721 of 29 December 2020 (the 

French budgetary law for 2021)131 amended Article 266 quindecies of the French 

Custom code and repealed the schedule for the progressive elimination, which 

therefore does not appear anymore in the text of that provision.  

 The relevant part of Article 266 quidecies was amended so as to read as follows:  

« V.-A.-La proportion d'énergie renouvelable désigne le 
quotient entre la quantité d'énergie renouvelable définie au 
B et la quantité d'énergie contenue dans les produits inclus 
dans l'assiette.  

« Ces quantités sont évaluées en pouvoir calorifique 
inférieur.  

« B.-1.-La quantité d'énergie renouvelable mentionnée au A 
est égale à la somme des quantités suivantes :  

« 1° Les quantités d'énergies produites à partir de sources 
renouvelables contenues dans les carburants inclus dans 
l'assiette de la taxe que le redevable doit ;  

« 2° Les quantités d'électricité d'origine renouvelable en 
France pour l'alimentation de véhicules routiers au moyen 
d'infrastructures de recharge ouvertes au public que le 
redevable exploite. 

« Les quantités d'énergie produites à partir de sources 
renouvelables et les quantités d'électricité d'origine 
renouvelable correspondant aux droits de comptabilisation 

                                                 
131 https://www.legifrance.gouv.fr/jorf/article_jo/JORFARTI000042753649  

https://www.legifrance.gouv.fr/jorf/article_jo/JORFARTI000042753649
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acquis par le redevable conformément au VI sont ajoutées 
au montant obtenu. Celles cédées par le redevable 
conformément au même VI sont soustraites du montant 
obtenu.  

« Les quantités mentionnées au 2° du présent 1 peuvent 
être comptabilisées indifféremment pour la liquidation de la 
taxe incitative relative aux essences ou pour celle relative 
aux gazoles, une même quantité ne pouvant être prise en 
compte qu'une seule fois. 

Question 106 

 xxx 

Question 107 

 xxx 

Question 108 

To the European Union:  At paragraph 1455 of the European Union's first written 
submission, it states that "it is on the French market that the TIRIB reduction applies 
and, as already noted, this market is characterised by the fact that France requires a 
CFPP of -15°C for the winter season, which greatly affects the extent to which PME can 
substitute other biodiesels."  Is this specific to biodiesels only?  Does the CFPP 
requirement have any effect on substitutability of PME during seasons other than winter 
in France? 

 EU standards require a lower CFPP in winter not only for biodiesels but also for 

automotive diesel fuels.  

 The EU standard EN 590 and its national versions regulate, among others, the 

CFPP requirements for automotive fuels for use in diesel engine vehicles.132 

According to the EU standard 590, the CFPP requirements for automotive fuels 

range between +5 ͦC and – 20 ͦC.133 In France, the CFPP for diesel fuel ranges 

between 0C in the summer and -15 C in the winter. 

 The EU standard EN 14214 and its national versions regulate, among others, 

the CFPP requirements for FAME biodiesel to be used in diesel engines. For 

petrol engines, the Fuel Quality Directive requires a maximum limit for a 

different parameter, vapour pressure, only during summer period.134 

 According to the EU standard EN 14214, the CFPP requirements for FAME as 

blend component in diesel fuel range between +13 ͦC and – 10 ͦC. The French 

                                                 
132 Indonesia’s first written submission, paragraph 58. 
133 Exhibit IND-43, page 11. 
134 Annex I of the Fuel Quality Directive. 
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version of this standard requires a CFPP of -5 ͦC in the winter season and it is 

stricter135  for the summer season as it requires a CFPP of 0 ͦC.136 

 The CFPP required for FAME during the summer season in France is 0 ͦC, while 

PME has a CFPP of +13 ͦC. Therefore, this requirement has an effect on the 

amount of PME that can be used in biodiesel blends in France and it means that 

PME has a limited substitutability with other biofuels mixed in blends even 

during the summer. It must be recalled that, generally, the FAME0 blend often 

includes up to 20% of PME.137 

Question 109 

To the European Union:  At paragraph 1462 of the European Union's first written 
submission, it states that "domestic palm oil biofuel is subject to the same exclusion and 
this had serious consequences on investment and employment in France." Is there any 
substantiation for this statement on the record of this proceeding? 

 Even though there is no precise quantification of the impact on investment and 

employment in France of the exclusions of palm oil based biofuels from the 

TIRIB reduction, the European Union believes that it has sufficiently 

substantiated the mentioned statement.  

 In this regards, the European Union refers to the Exhibits referenced in footnote 

809 of its first written submission.138  

 In particular, Exhibit IDN-117, which is a report from a working group of the 

French Parliament on biofuels in France, explains at page 8 that because of the 

exclusion of palm oil biofuel from the TIRIB tax reduction:  

The economic balance of industrial projects for the 
exploitation of palm oil in France is automatically affected by 
this measure [Les projets industriels visant à incorporer du 
palme en France voient donc mécaniquement leur équilibre 
économique affecté par cette mesure] 

 In turn, Exhibit IDN-122 confirms that a number of Members of the French 

Parliament explained that: 

In economic terms, the exclusion of palm oil from the 
eligible biofules would have a heavy impact on the refinery 
of La Mède … []  

                                                 
135CFPP requirements vary across the EU Member States according to the website of a biofuels company 
https://www.biofuelsystems.com/biodiesel/specification.htm (Exhibit EU-147). 
136See Annex I, point 2.2 of the Decree  of 30 June 2010 on the characteristics of FAME, published in the 
Official Journal number 0193 of 21 August 2010 available online at 
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000022727243/2020-11-28 (Exhibit EU-148). 
137 See the reply to question 65 and the European Union’s first written submission, paragraph 554. 
138 There is a typo however in that footnote. It refers to section 6.2 of the first written submission when it 
should have been section 6.1. 

https://www.biofuelsystems.com/biodiesel/specification.htm
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000022727243/2020-11-28
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By increasing the tax burden on fuels containing palm oil 
without distinction as to its origin, France is depriving itself 
of a complementary biofuel production capacity on its 
territory to face current and future needs … [En termes 
économiques, faire sortir l’huile de palme du champ des 
biocarburants éligibles aurait une incidence lourde sur la 
bioraffinerie de La Mède … En durcissant la fiscalité sur les 
carburants contenant de l’huile de Palme sans distinction de 
son origine, la France se priverait d’une production 
complémentaire de biocarburant sur son territoire pour 
répondre aux besoins actuels et futurs …]139 

 Moreover, the European Union refers to paragraph 1393 of the first written 

submission. That point recalls the parliamentary debate triggered by the French 

government’s support for a proposal aiming at repealing the exclusion from the 

TIRIB reduction of palm-oil based biofuels. That support was explicitly due to 

the negative economic consequence of that measure for the domestic biofuel 

producing industry. That parliamentary debate is evidenced by Exhibit IDN-123, 

and in particular the intervention of Mme Ms Mathilde Panot (page 9) and Mr 

Mohamed Laqhila (page 9) focus on the specific issue at stake. 

 At the time that matter found some echo also in the French press140. 

 However, despite the envisaged economic consequences invoked by some 

Members of Parliament and the French Government, the French Parliament did 

not follow the Government proposal putting climate change, biodiversity and 

moral concerns before economic interests, as clearly reflected in a passage from 

the declaration of Mr Pupponi in Exhibit IDN-123, page 11/12: 

I can understand that some Members of Parliaments present 
amendments aiming at defending employment in the 
territories they represent – in this case some some 
hundreds of jobs in the refinery of LA Mède, which is far 
from being negligible – even if by doing so they go against 
fighting climate change. However, I was surprised that the 
Government is in favour of this amendment. [je peux 
comprendre que des députés déposent des amendements 
ayant pour finalité de défendre l’emploi dans leur territoire – 
en l’occurrence, quelques centaines de postes à la raffinerie 
de La Mède, ce qui n’est pas rien –, même si cela obère la 
lutte contre le réchauffement climatique. Toutefois, j’ai été 
surpris que le Gouvernement soit favorable à cet 
amendement.] 

                                                 
139 Exhibit IDN-122, page 1. 
140 For instance https://www.linfodurable.fr/lusine-de-la-mede-menacee-par-lexclusion-de-lhuile-de-palme-
des-biocarburants-pdg-de-total-au (Exhibit EU-140) 

https://urldefense.com/v3/__https:/www.linfodurable.fr/lusine-de-la-mede-menacee-par-lexclusion-de-lhuile-de-palme-des-biocarburants-pdg-de-total-au__;!!DOxrgLBm!QXiMpXf9T1TgwzUXdmA5L0vh02_CXijQoeOolWHp47B_H9bPCfh5bda6DdU8cghaabwOKjc$
https://urldefense.com/v3/__https:/www.linfodurable.fr/lusine-de-la-mede-menacee-par-lexclusion-de-lhuile-de-palme-des-biocarburants-pdg-de-total-au__;!!DOxrgLBm!QXiMpXf9T1TgwzUXdmA5L0vh02_CXijQoeOolWHp47B_H9bPCfh5bda6DdU8cghaabwOKjc$
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Question 110 

To the European Union:  At paragraphs 1475 and 1499 of the European Union's first 
written submission, it states that "Article III:8(b) provides that the provisions of Article 
III shall not prevent the payment of subsidies exclusively to domestic producers."  Is the 
European Union asserting that Article III:8(b) applies to permit the challenged measure? 

 The European Union believes that the exclusion of palm oil based biofuels from 

the TIRIB reduction is not a subsidy in this first place.  

 However, Indonesia has argued that it is a subsidy for domestic producers, i.e. 

the French or European biofuel industry. 

 The European Union finds it striking that despite this line of argument Indonesia 

has not addressed in any way whether Article III:8(b) could apply to the 

challenged measure. In the European Union’s view this bears witness to the fact 

that Indonesia’s arguments trying to show that the exclusion of palm oil based 

biofuels from the TIRIB reduction is a prohibited subsidy or in the alternative a 

subsidy causing serious prejudice to Indonesia are superficial and misguided.  

 What is more, Indonesia does not engage in any way with the issue of what the 

legal relationship is between Article III:2 and Article III:8(b) as regards alleged 

so-called “de facto” discrimination. Indonesia just assumes that propositions 

relating to so-called de jure discrimination automatically apply with equal force 

in all situations relating to so-called “de facto” discrimination. In the view of the 

European Union, this is insufficient for the purposes of the prima facie case that 

Indonesia is required to make. As the complainant, Indonesia must explain how 

the “nature” of the alleged discrimination and trade restrictiveness (de facto) is 

relevant (or not) to the Panel’s analysis. And, crucially, Indonesia must engage 

with what the “degree” of discrimination and trade restriction is supposed to be. 

Indonesia’s submissions are peppered with affirmations and insinuations that 

the French measures is “highly” discriminatory and trade restrictive. But these 

are unsupported by any evidence, and the EU takes issue with them.  

 The European Union considers that the EU and French measures Indonesia 

challenges are non-discriminatory, and that, in any event, they are not 

particularly trade restrictive, if at all. Recent data about international trade in 

palm oil confirm the EU’s position. Indeed, despite Indonesia’s insinuations 

about the restrictiveness of the measures at issue, world palm oil price has been 
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literally booming over the last twelve months, with Indonesia’s pail oil price 

recording a price increase of 120%141  

 In essence, what Indonesia seeks is unconditional access for its own procedures 

and products to the support arrangements reflected in the French measure. But 

when we properly examine the design and architecture of Article III, including 

Article III:8(b), we note that it gives clears expression to the basic conceptual 

proposition that the rules against discrimination on grounds of origin are not 

intended, without more, to preclude any support measures to domestic 

industry. A fortiori, they should not be read as precluding support for certain 

products, be it domestic or imported, in pursuance of a legitimate policy 

objective, simply because some members happen to produce other products 

that run against that objective. 

Question 111 

 xxx 

Question 112 

 xxx 

Question 113 

 xxx  

Question 114 

 xxx 

Question 115 

To the European Union: With regard to the European Union's references to income in 
paragraphs 1540-1542 of its first written submission, and with regard to the 
explanations provided at paragraphs 1377-1379, please explain the role of income of the 
operators releasing fuel for consumption in the French market play in the establishing 
the amount of the TIRIB that is due. 

 The European Union would like to stress first of all that in this case Indonesia 

argues that the reduction from the TIRIB for operators that release fuel for 

consumption in France incorporating “renewable” biofuel is a subsidy pursuant 

to the SCM Agreement because with this measure France would forego revenue 

that is otherwise due.  

 It is therefore up to Indonesia to prove that the measure in question is a 

subsidy, and notably that there is a financial contribution i.e. that “government 
                                                 
141 International Grains Council Daily oil seeds brief 26 April 2021, page 3 (Exhibit EU-141) 
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revenue that is otherwise due is foregone or not collected” as provided for by 

Article 1.1(a)(1)(ii) of the SCM Agreement. 

 Indonesia believes that it can discharge this burden of prove by making a 

simplistic argument according to which there would be a general rule of 

taxation, i.e. the payment of the full amount of the TIRIB on the volume of fuel 

released for consumption in France, and an exception, i.e. a reduction of the 

TIRIB for those that incorporate “renewable” biofuels.  

 In paragraphs 1516 –1523 of its first written submission the European Union 

has explained that, according to the Appellate Body, the “but for test” or 

“general rule/exception approach” applied by Indonesia must be applied with 

caution because it is just an analytical instrument to ascertain the existence of 

revenue forgone otherwise due and not an absolute Treaty rule that a panel 

must rigidly apply in every situation. Indeed, the Appellate Body has outlined a 

more refined analytical approach, articulated in three steps, that a complainant 

may follow to demonstrate that the government foregoes revenue otherwise 

due (paragraph 1520 of the European Union first written submission). However, 

Indonesia has not even attempted to apply to the case at hand the three steps 

analytical approach outlined by the Appellate Body.  

 Further, in paragraph 1525-1528 the European Union explained that a rigid 

general rule/exception approach may not be best suited in this case. However, if 

one were to apply that approach the “general rule” which reflects the “normal” 

or “common situation” as well as the organising principle of the TIRIB is that 

any operator that incorporates a sufficient quantity of “renewable” biofuels in 

the fuel it releases in the French market is not liable to pay any TIRIB. Indeed, 

by its very nature, the TIRIB is a tax that applies to those that release fuel for 

consumption on the French market when they did not blend it with “renewable” 

biofuels in the required quantity. As explained by the Rapport sur l'impact sur 

l'environment du budget de l'Etat of 2020 the TIRIB hits fuel released for 

consumption to the extent of the difference between the objective of blending 

renewable energy and the proportion of renewable energy actually blended.142 

This is demonstrated de plano by the fact that the only reasons why the TIRIB 

exists is to create an economic incentive to incorporate “renewable” biofuels. If 

the operators incorporating “renewable” biofuels were not exempted from the 

TIRIB, there would be no TIRIB in the first place.  
                                                 
142 Exhibit EU-48, page 105: la taxe incitative relative à l’incorporation des biocarburants frappe les carburants 
mis à la consommation à hauteur de la différence entre un objectif d’incorporation d’énergie renouvelable et la 
proportion des incorporations effectivement réalisées. 
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 The European Union could have stopped here its response to Indonesia’s claim. 

Indeed, this much is sufficient to rebut Indonesia’s contention that the 

exemption from the TIRIB for operators that incorporate “renewable” biofuels 

would be an exception to a general rule according to which all operators 

releasing fuel for consumption have to pay the TIRIB.  

 However, the European Union went further and demonstrated ad abundantiam 

(in paragraphs 1530-1542) that even when applying the three steps analytical 

approach outlined by the Appellate Body one would still come to the conclusion 

that there is no revenue foregone.  

 As mentioned, Indonesia has not tried to make its case following that approach 

and accordingly it has not identified a group of taxpayers in a comparable 

situation whose income would be comparable to those that receive the alleged 

subsidy. Indonesia, therefore, has not identified the fiscal treatment that would 

constitute the normative benchmark against which to compare the fiscal 

treatment it challenges.  

 In summary, Indonesia’s general rule/exception line of argument does not 

demonstrate that the French measure constitutes a financial contribution. If 

Indonesia wishes to develop other arguments in favour of its claim to the effect 

that the French measure is a financial contribution, for instance along the three 

analytical steps approach outlined by the Appellate Body, Indonesia must 

identify a benchmark for comparison, that is, the tax treatment of comparable 

income of comparably situated taxpayers. Then Indonesia must compare the 

challenged measure with that benchmark. 

 The European Union respectfully submits that the Panel’s question seems to put 

this burden on the European Union. However, it is not because the EU has 

anticipated some arguments in that respect that the burden to demonstrate the 

existence of a subsidy should shift on the respondent.  

 In any event, the European Union would note the following. The language used 

by the appellate Body to describe its three steps analytical approach refers to 

“income of the alleged recipients” and to “tax treatment of comparable income 

of comparably situated taxpayers”. That language may give the impression that 

this approach may be suited for income taxes, or direct taxes that directly affect 

the income of taxpayers (e.g. corporate tax, income tax on physical persons). 

While taxpayers’ income may come from different sources. The TIRIB is 

obviously not a direct tax which directly affects the global income of a taxpayer.  
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 However, the above impression is misleading. The Appellate Body applied the 

three steps analysis in Brazil – Taxation a case concerning several exemptions 

or reduction of indirect taxes applicable to the sale of certain products. Hence, 

when referring to income of taxpayer in such a scenario, the Appellate Body 

must necessarily refer to the income, which the taxpayer obtains from the sale 

of the products affected by the tax.  

 Likewise, in the present case by referring to taxpayers’ income, the European 

Union does not intend to refer to the overall income of the taxpayers that 

release fuel for consumption in France. The overall income of the operators 

releasing fuel for consumption in the French market may indeed originate from 

different sources. The income to which the European Union refers and that is 

relevant for the application of the three steps analytical approach is the 

operator’s income from the release of fuels for consumption in France containing 

“renewable” biofuels. Given the structure of the TIRIB, that income is a function 

of the volume of the fuel released for consumption and the difference between 

the incorporation objective and the share of incorporated renewable 

energy/times the TIRIB tax rate (paragraph 1377-1379).  

 While Indonesia’s general rule/exception approach would seem to imply that 

such income should be compared to the tax treatment applied to taxpayers 

which do not incorporate any “renewable” biofuels, the European Union has 

demonstrated that those taxpayers are not in comparable situation and 

therefore their respective income is not comparable either (paragraphs 1537-

1540). 

Question 116 

To the European Union: With regard to paragraphs 1362-1364, what "polluting activities" 
(other than releasing fuel for consumption in the French market) continue to be taxed in 
France, and how are such activities taxed? 

 The TGAP or “Taxe générale sur les activités polluantes” (General tax on 

polluting activities) - which is the precursor of the TIRIB – currently covers five 

activities/sectors: (i) waste (not hazardous waste authorized storage facility; 

non-hazardous waste thermal treatment authorized facility; authorized 

hazardous waste heat treatment facility; authorized hazardous waste storage 

facility), (ii) polluting emissions, iii) lubricants, oils and lubricating preparations, 

iv) detergents v) extraction materials. More details on how those activities are 
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taxed is provided in a Table published in the internet site of the French 

government.143 

 Beside the TGAP, France has a very developed system of environmental taxes 

that apply to various activities that affect the environment. The Rapport sur 

l'impact sur l'environment du budget de l'Etat of 2020 contains an eight-page 

table listing most of those taxes.144 The expression environmental taxes 

includes all fiscal measures one or more parameters of which (calculation 

modalities, field of the taxpayers, or products or services concerned) relate 

specifically to one or more of the following elements chosen in relation to the 

relevant environmental concern: energy, transport, use of natural resources 

(including land), emissions in the environment, impact of human construction 

on the land.145  

Question 117 

To both parties: Both parties describe the TIRIB as a "behavioural tax" (see Indonesia's 
first written submission at para. 196; European Union's first written submission at paras. 
1376, 1385, 1525, 1527).  What characteristics or features of a tax measure are 
relevant to categorizing it as a "behavioural tax"? Are there tax measures examined in 
prior panel or Appellate Body proceedings that you would also describe as "behavioural 
taxes"? 

 The concept of « behavioural tax » is not expressly defined in the French 

legislation. However, the language « fiscalité comportementale » or 

« behavioural taxation » is generally used to identify a number of tax measures 

whose primary objective is to influence consumers behaviour so as to induce 

them to move away from practices that have negative effects for their well-

being.146 French jurisprudence uses that expression to refer to specific fiscal 

measures whose primary objective is not to provide revenues for the budget but 

to guide the behaviour of taxpayers in the general / public interest (as defined 

by the legislator), provided that the criteria governing the tax fixed by the 

legislator are in line with that objective.147 The Rapport sur l'impact sur 

l'environment du budget de l'Etat of 2020 explicitly mentions the TIRIB as an 
                                                 
143 Tableau-des-taux-de-tgap-2020.pdf (douane.gouv.fr) (Exhibit EU-144)Table TGAP rates 2020 
144 Exhibit EU-48, pages 110-117. 
145 Exhibit EU-48, page « Les ressources publiques environnementales sont composées des prélèvements 
prescrits par la puissance publique dont un ou plusieurs des paramètres (modalités de calcul, champ des 
redevables ou produits ou services concernés) portent spécifiquement sur un ou plusieurs éléments liés 
directement à l’un des domaines suivants, sélectionnés en fonction de l’enjeu environnemental manifeste qui 
s’y rapporte : l’énergie, les transports, les ressources naturelles (y compris les sols), les produits rejetés dans 
l’environnement, ainsi que l’impact des constructions humaines sur les sols. » 
146 L’effet des taxes comportementales | France Stratégie (strategie.gouv.fr) (Exhibit EU-142) 
147 The decision of the French Constitutional Court 2013-666 of 11 April 2013, point 10, (Exhibit EU-143) 
refers to « des impositions spécifiques ayant pour objet d'inciter les redevables à adopter des comportements 
conformes à des objectifs d'intérêt général, pourvu que les règles qu'il fixe à cet effet soient justifiées au 
regard desdits objectifs » 

https://www.douane.gouv.fr/sites/default/files/uploads/files/DEMARCHES/TGAP/Tableau-des-taux-de-tgap-2020.pdf
https://www.strategie.gouv.fr/publications/leffet-taxes-comportementales
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example of a purely behavioural tax whose objective is to incite the taxpayer to 

adopt a behaviour conforming with the public interest objective.148  

 Accordingly, in the present case, we use the term ‘behavioral tax’ to describe 

fiscal measures that have as their sole (or predominant) objective to incite 

taxpayers to change their behavior and adopt a conduct that conforms to the 

public interest, with the consequence that, if the measure achieves its objective, 

it raises no revenue.  

 In these respect, behavioral taxes can be clearly distinguished from ordinary 

fiscal measures whose typical objective is to collect revenue for the treasury. 

Income taxes, for instance, that hit the income or the profits of taxpayers are 

clearly not intended to prevent taxpayers from having income or making profits. 

Real estate registration taxes that apply in many jurisdiction when purchasing 

real estate goods, are not intended to prevent real estate transactions, but to 

increase the government revenues. Succession taxes that the heirs have to pay 

in many jurisdictions if they want to obtain an inheritance are neither intended 

to prevent people from passing away nor the transmission of the inheritance to 

the heirs.  

 Behavioral taxes operate in the same way as monetary penalties used to 

enforce regulations that requires physical and legal persons to respect some 

norms of conducts (e.g. fines for breaching speed limits, financial penalties for 

releasing some pollutant substances). While fines may have the co-lateral effect 

of raising revenue, their purpose is not to raise revenue, but rather to ensure 

that the objectives of the enforced regulation are achieved. They increase the 

economic costs of the conduct that the governments wants to avoid. The non-

imposition of a monetary penalty is not a subsidy where it is due to the fact that 

the undertaking concerned has complied with the regulation (otherwise one 

would come to the absurd conclusion that each time a driver respects the speed 

limit the government is foregoing revenue that was otherwise due if only the 

driver had been a bit faster). The non-imposition of a fine may be a subsidy 

only where certain undertakings are exempted from a fine despite non-

complying with the regulation.  

 There is no fundamental difference between the modus operandi of a 

behavioural tax, as defined above, and a monetary penalty, which may justify 

treating them differently under the ASCM. This is clearly demonstrated by the 

                                                 
148 Exhibit EU-48, page 105. 
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TIRIB. Indeed, France could obtain the same result (the incorporation of a given 

share of “renewable” biofuels in the fuel released for consumption on the 

domestic market) by imposing a financial penalty on those operators that fail to 

incorporate a given share of “renewable” biofuels. In both cases, there’s no 

revenue foregone, because there is no obligation to pay the tax/penalty unless 

the undertaking fails to comply with a regulation.  

 The reasons why a country may choose to impose a ‘behavioural tax’ rather 

than a financial penalty are usually related to domestic law requirements (e.g. 

imposition of financial penalties may require special types of legislation, special 

enforcement mechanisms, the financial instruments may be considered more 

effective or easier to administer and so on). Those domestic law considerations, 

however, are irrelevant for the purposes of the SCM Agreement. Under the SCM 

Agreement, the only relevant consideration is whether or not ‘revenue is 

foregone’.   

 In conclusion, because the TIRIB is a behavioral tax, the TIRIB may involve the 

granting of a subsidy only when an operator releasing fuel for consumption in 

France without blending it with “renewable” biofuels is exempted from the 

payment of the tax. 

 The European Union is not aware that any similar tax has been examined in 

prior panels or Appellate Body proceedings. 

 Having said that it is clear that, many taxes seek, to some extent, to raising 

revenue while influencing behaviors. They may therefore have a mixed nature. 

For example, taxes on alcohol or tobacco are traditionally important sources of 

revenue. Because price elasticity of demand for these goods is relatively low, 

governments can often calculate in advance and rather precisely how much 

more revenue they will be able to obtain from a limited increase of the tax on 

these goods. However, when the price increase is significant the tax may be 

capable of affecting the demand for these products. Hence, some governments 

use these tax measures also to curb consumption of those products. However, it 

would be unrealistic to believe that government seek to eradicate completely 

the consumption of alcohol or tobacco by taxing those products. 

 Similarly, other taxes may provide for lower rates for products or services that 

are deemed preferable in the light of certain legitimate policy objectives (e.g. 

lower tax rates for registration of smaller cars than for big cars; higher 

registration tax for luxury real estate, etc.) or for products that are essential for 

the population (e.g. staple food) and therefore the lower rate is an expression of 
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a redistributive or social objective of the tax.  But, again, despite the application 

of those lower rates, the tax remains an instrument to raise revenue.  

 Those taxes may be distinguished from the present case from various angles. 

The raison d’être of those taxes is still to collect revenue and not that all 

taxpayers avoid certain behaviors, services or products (at best that can be the 

objective of the lower rate that applies to certain products, but not the objective 

of the tax scheme as such). Moreover, in these tax regimes the lower rates in 

general do not lead to a complete exemption. Instead, in the present case the 

sole objective of the TIRIB is to ensure compliance with the blending 

requirements, and where that objective is attained the tax liability can (and is 

expected to) be completely avoided (rather than merely reduced) by complying 

with the prescribed behavior.  
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