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Introduction

a.            That their right to procedural fairness was breached by the failure of the statutory decision maker (the “Mines Inspector”) to adequately
communicate the decision making process for the Permit – and thereby not provide them with an adequate opportunity to make submissions
on the application for the Permit;

b.            That the Decision of the Mines Inspector was unreasonable for the following reasons:

                                          i.   The Mines Inspector inappropriately fettered his jurisdiction to consider the impact the proposed rock quarry will have on climate change;
and

                                       ii.   By reaching a conclusion as the long-term viability of a wetland present on the Lands without proper consideration of the evidence on the
“record” before him.

Background

The Parties

The Lands

The Permit

The Statutory Scheme

10 (1) Before starting any work in, on or about a mine, the owner, agent, manager or any other person must hold a permit issued by the chief permitting
officer and, as part of the application for the permit, there must be filed with an inspector a plan outlining the details of the proposed work and a
program for the conservation of cultural heritage resources and for the protection and reclamation of the land, watercourses and cultural heritage
resources affected by the mine, including the information, particulars and maps established by the regulations or the code.

Issue #1 - Alleged Breach of the Duty of Procedural Fairness

The Nature and Extent of the Duty of Procedural Fairness Owed to HDCA

(a)         the nature of the decision made and the decision-making process;

(b)         the nature of the statutory scheme;

(c)         the importance of the decision to the individual(s) affected;

(d)         the legitimate expectations of the party challenging the decision; and

(e)         the extent to which the decision-maker is given deference over its own process.

Baker, at paras. 23-28.

The Decision Made and the Decision-making Process

The Nature of the Statutory Scheme

The Importance of the Decision to the Individual(s) Affected

The Legitimate Expectations of the Party Challenging the Decision

(a)         That all relevant information be made available to the public by the Ministry, including all applications, revisions, correspondence, reports and
the like; and

(b)         Thereafter that 90 days be made available to the public for review and submissions.

(1)         OKI was planning an open house to discuss the quarry project and the Hemmera Report, which would provide an opportunity for the public to
see this information and ask questions;  

(2)         That he expected to see technical concerns rather than just general opposition to the rock quarry; and  

(3)         That there would be a comment box available at the open house for attendees to leave comments.

The Extent to Which the Decision-maker is Given Deference Over its Own Process

Conclusion on the Level of Procedural Fairness Required

Was the Duty of Procedural Fairness Satisfied?

(a)         Receiving and considering HDCA’s letter of August 25, 2017 expressing their early concerns for the proposed rock quarry;

(b)         Providing advice with respect to HDCA’s opportunity to provide input into the permitting process on February 16, 2019;

(c)         Participating in two substantive telephone conversations with representatives of the HDCA in April 2019;

(d)         Providing HDCA with an opportunity to:

(i)            participate in the May 2, 2019 open house attended by the Mines Inspector, and to

(ii)         leave comments in a box left at the open house by the Mines Inspector;

(e)         Meeting in person with representatives of the HDCA on June 17, 2019;

(f)           Receiving and taking into consideration, multiple written submissions from HDCA setting out HDCA’s concerns including those made after the
meeting with the Mines Inspector on June 17, 2019, and;

(g)         With respect to his consideration of HDCA’s concerns, that as evidenced in his extensive reasons approving the rock quarry permit application,
the Mines Inspector took their and others’ concerns into consideration in his decision-making process including those related to: the potential
contamination of aquifers, groundwater and surface water; increased noise; potential impacts on air quality; and potential impacts to ecology
and biodiversity.

Issue #2 - Reasonableness

However, and while the matter has not been decisively settled in Canada, it would seem that in order to succeed on this ground [failure to consider a
relevant consideration], an applicant must establish that the factor not considered was one that the legislation expressly or by necessary implication
obliged it to take into account, because of its importance to the attainment of the legislative purposes underlying the statutory scheme, as indicated, for
example, by its inclusion in policy guidelines. [Italicized emphasis in original; Underlining emphasis added.]

D. Brown and J. Evans, with the assistance of D. Fairlie, Judicial Review of Administrative Action in Canada (loose-leaf), at topic 15:2321 [“Brown &
Evans”].

Fettering of Discretion – Climate Change

Governing Statutory Scheme

Monitor the extraction of mineral and coal resources, and ensure maximum extraction with a minimum of environmental disturbance, taking into
account sound engineering Practice and prevailing economic conditions.

Other Statutory or Common Law

Evidence Before the Decision Maker

Impact of the Decision on the Affected Individual

[133]    It is well established that individuals are entitled to greater procedural protection when the decision in question involves the potential for
significant personal impact or harm: Baker, at para. 25. However, this principle also has implications for how a court conducts reasonableness review.
Central to the necessity of adequate justification is the perspective of the individual or party over whom authority is being exercised. Where the impact
of a decision on an individual’s rights and interests is severe, the reasons provided to that individual must reflect the stakes. The principle of responsive
justification means that if a decision has particularly harsh consequences for the affected individual, the decision maker must explain why its decision
best reflects the legislature’s intention. This includes decisions with consequences that threaten an individual’s life, liberty, dignity or livelihood.

Conclusion on Fettering Discretion Regarding Climate Change Impacts

Fettering of Discretion - Socio-Economic Factors

“Based on my considerations presented in this document and the information before me, I am not of the view that there is any health, safety, economic
or environmental ground upon which to deny a Mines Act permit in this case.”

“I understand that decisions under the Mines Act are about mine operations, and whether such operations can be conducted in a way that adequately
addresses health, safety and environmental concerns. The decision is not about land use and whether a particular use of land is appropriate. I have
considered that quarrying rock comes with both positive impacts or benefits and negative impacts or costs.”

And finally:

“I have considered how the local residents may be impacted if this quarry goes ahead.”

Reasonableness of Conclusion - Viability of Wetlands

I have considered the location of the wetland on the property relative to the proposed quarry, information provided on wetland levels, surface and
subsurface flow from the wetland, off-site movement and storage of water from the wetland, the absence of fish and quality of fish habitat in the
wetland, other ecosystem values of the wetland, and the small, confined and disconnected natures of wetland relative to nearby stream systems.

I have considered the ecology of the wetland as I understand it from the studies provided to me and have concluded the values provided by the wetland
alone are insufficient to reject the quarry application outright. I have considered the above information and have concluded a 30 m bugger around the
wetland as proposed by FLNRO would be insufficient to protect the wetland in the long term if the rest of the quarry were to proceed.

I have further concluded that the wetland may exist during the mining of Phase 1, but that it may be impacted by mining such as from the possible entry
of surface water and sediment. The wetland would certainly be impacted by mining of Phase 2. I have taken into consideration a number of factors
regarding the wetland, the key ones of which are presented in this document. I have tried to strike balance between retaining the wetland and allowing
quarrying. I have concluded it is not possible to preserve the integrity of the wetland while allowing the quarry as planned to proceed and I question the
long term integrity of the wetland in the absence of a quarry.

Conclusion

“Mayer J.”
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[1]         On October 19 to 21, 2020 I heard the judicial review application of the Petitioner, the Highlands District Community Association (“HDCA”), for an
order quashing the permit issued by the respondent Chief Inspector of Mines, Energy and Petroleum Resources to the respondent OK Industries Ltd.
(“OKI”) on March 18, 2020 (the “Permit”).

"

[2]         The Permit authorizes OKI to operate a rock quarry on lands located centrally in the District of Highlands (the “Lands”), north of Victoria, BC (the
“Decision”).

"

[3]         In its Petition HDCA seeks the order sought on two principle grounds: "

[4]         HDCA is a society incorporated in 1965 pursuant to the laws of British Columbia. The HDCA has 135 members and purports to represent the
residents of the District of Highlands, a municipality north of Victoria, BC.

"

[5]         The respondent the Attorney General for BC is a nominal party named due to the requirements of the Judicial Review Procedure Act, R.S.B.C. 1996,
c. 241. The respondent Minister of Mines, Energy & Petroleum Resources (the “Ministry”) is responsible for the administration of the Mines Act, R.S.B.C.
1996, c. 293. Permitting decisions on applications made under the Mines Act are made by the Chief Inspector of Mines or his designate.

"

[6]         OKI is the owner of the lands and the Permit holder. It is a family run business engaged in the industrial quarrying and road paving business on
Vancouver Island.

"

[7]         OKI purchased the Lands from British Columbia in January 2015 with the intent to establish a rock quarry. The quarrying activities include mining rock
which will then be crushed into aggregate to be used for road paving and likely other purposes.

"

[8]         The Lands are located in the District of Highlands. The District of Highlands is a semi-rural, mostly industrial community with approximately 2,200
residents.

"

[9]         The Lands consist of 66 acres of vacant unimproved land, located centrally and adjacent to industrial, residential and commercial properties. In
particular, the Lands are bordered by three other commercial industrial properties including:  Millstream Meadows, a contaminated former landfill site; a
functioning landfill site; and the Millstream Industrial Park which includes an operating rock quarry and asphalt plant. The Lands also border Thetis
Regional Park and are across Millstream Road from a residential community.

"

[10]      Although the Lands are within an area designated as Commercial Industrial in the District of Highlands Official Community Plan, the Lands are not
zoned for industrial or commercial use.

"

[11]      In 2016 OKI applied to the District of Highlands to have the Lands rezoned to accommodate operation of a rock quarry. The rezoning application was
denied.

"

[12]      It appears that after the denial of its rezoning application OKI realized that rezoning was not required as the province has exclusive jurisdiction to
authorize the operation of a mine – including a rock quarry. (see Cowichan Valley (Regional District) v. Cobble Hill Holdings Ltd. 2016 BCCA 432).

"

[13]      On March 20, 2017 OKI formally commenced the process to obtain authorization to operate the rock quarry on the Lands by submitting a Notice of
Work application to the Ministry.

"

[14]      As part of the application process for the Permit, notice of OKI’s application was published and then referred to the Mines Inspector for consideration.
The Mines Inspector then reviewed the application and received input from interested stakeholders - including the HDCA.

"

[15]      OKI commissioned several environmental assessments of the Lands and the proposed rock quarry operations – which were compiled into an
environmental effects and mitigation report, dated March 22, 2019 prepared by Hemmera Envirochem Inc. (the “Hemmera Report”). In addition to
submitting the Hemmera Report to the Mines Inspector, OKI shared the Hemmera Report with HDCA on April 10, 2019 – approximately 11 months before
the Permit was issued.

"

[16]      There was significant opposition to the rock quarry from the District of the Highlands, members of HDCA and the Capital Regional District. At least
two petitions, signed by a number of residents opposing the rock quarry, were completed – with one tabled in the provincial legislature. As well, members of
the HDCA wrote to or met with the Premier and members of the Provincial Cabinet to voice their opposition to the rock quarry.

"

[17]      On March 18, 2020 the Mines Inspector authorized the operation of the rock quarry pursuant to his authority under s. 10 of the Mines Act. Along with
the Permit, he issued extensive reasons, 36 pages in length, setting out the basis for his decision.

"

[18]      Section 10 of the Mines Act sets out the requirement to obtain a permit before any mining activity, which includes the operation of a rock quarry, may
be carried out. The relevant portion of s. 10 reads as follows:

"

[19]      Section 34(1) of the Mines Act requires the establishment of a health, safety and reclamation code committee in respect of mining activities.
Subsection 34(3) requires that the committee prepare a code dealing with all aspects of health, safety and reclamation in the operation of a mine.

"

[20]      The committee required under s. 34(1) of the Mines Act has been created and this committee has established the code required under s. 34(3), a
Health Safety and Reclamation Code for Mines in British Columbia, Revised June 2017 [the Code].

"

[21]      Procedures for the granting of mine permits is set out in at Part 10 of the Code. The Code provides as follows: at s. 10.2.1 - that the Mines Inspector
may require a project proponent to publish notice of the filing of an application; at s. 10.2.2 - that an interested party has 30 days from the last publication
date to view the application and provide written submissions; and at s. 10.3.3 - that any permit issued shall take any written submissions received into
consideration.

"

[22]      HDCA does not contend that the process of public consultation followed by the Mines Inspector failed to provide participatory rights to local residents.
They accept that the process was acceptable and in fact exceeded the requirements set out in the Code.

"

[23]      HDCA contends, with respect to the alleged breach of its procedural fairness rights, that the Mines Inspector failed to clearly explain the decision
making process he was employing and what participatory rights they had. They contend that as a result of this failure HDCA and its members were “denied
a meaningful opportunity to participate in [the] process” and their right to fully argue the basis of their opposition to the rock quarry heard was violated.

"

[24]      The fact that a decision is administrative and affects the rights, privileges or interests of an individual is sufficient to trigger the application of the duty
of fairness: Baker v. Canada (Minister of Citizenship and Immigration), 1999 CanLII 699 (SCC), [1999] 2 S.C.R. 817, at para. 20 [Baker].

"

[25]      There is no dispute that HDCA is an interested party to which procedural fairness is owed. As residents of the Highlands their interests may be
impacted by the development of a rock quarry in their neighborhood. What is disputed in this case is the level of procedural fairness required in the context
of an application for a permit to operate a rock quarry of the size proposed by OKI and whether the required level of procedural fairness was satisfied.

"

[26]      The nature and extent of the duty of procedural fairness varies according to the factual and legal context in which the decision is made. As
established by the Supreme Court of Canada in Baker, the extent of the duty owed in any particular circumstance is informed by the following five criteria:

"

[27]      I will refer to these five factors as the “Baker factors”. This is not an exhaustive list. "

[28]      The nature of the administrative process involved in the issuance of a permit under the Mines Act was considered by this Court in Brouwer et al v.
HMTQ et al, 2000 BCSC 1743 [Brouwer]. In the Brouwer case Justice Drossos found that the process for issuing a permit under the Mines Act is not
judicial or quasi-judicial in nature. Justice Drossos emphasized that a decision to issue a permit under the Mines Act is “highly administrative and as such,
does not demand the same strict procedural protection as a quasi-judicial body”: Brouwer at para. 112.

"

[29]      The first Baker factor considers whether the administrative process at issue mirrors a judicial process. The more a process leading to a decision
resembles judicial decision the higher the level of procedural fairness required. Baker, at para. 23.

"

[30]      As is made clear in s. 10 of the Mines Act and s. 10 of the Code, the process involved in an application for a permit for a rock quarry under the Mines
Act is purely administrative. It involves the receipt of an application by the Mines Inspector who then proceeds to gather information, including receiving
information from the public and other government agencies. The Mines Inspector then conducts an analysis of the information received. He must consider
the input received from the public before issuing a permit. As part of his analysis the Mines Inspector is required to consider whether the proposed plan for
development of a mine addresses conservation of cultural heritage resources and the protection and reclamation of the land, watercourses and cultural
heritage resources affected by the mine.

"

[31]      There is no adversarial element in this process. Other than meeting with interested third parties and the conducting of open houses, the application
proceeds in writing. The Mines Inspector’s decision whether or not to grant a permit is discretionary. This is very far from a quasi-judicial process in which
oral testimony is called or affidavit evidence is tendered. In those cases a high level of procedural fairness is clearly required.

"

[32]      I agree with the findings of Drossos J. in Brouwer and find that the first Baker factor points to a lower degree of procedural fairness in the case of an
application for a permit to operate a rock quarry under s. 10 of the Mines Act.

"

[33]      When considering the second Baker factor, the nature of the statutory scheme, the court is to examine the particular decision and its role in the
broader statutory scheme. This includes consideration of the extent to which: (a) there are procedural protections available in the statutory scheme, (b)
there is an internal appeal mechanism, and (c) the decision is determinative of the issue: Baker, at para. 24.

"

[34]      In this case there is no internal appeal process included in s. 10 of the Mines Act or the Code. There are what can arguably be described as
procedural protections including the opportunity of an interested party to receive notice of a proposed mine and to make submissions which must be
considered by the Mines Inspector: see Mines Act, s. 10 and the Code, s. 10.

"

[35]      Although a Mines Inspector makes the decision to issue a permit the permit conditions themselves are subject to change under ss. 10(6) and 10(7) of
the Mines Act if the chief permitting officer appointed by the Minister requires changes to be made. In this respect the conditions imposed on the issuance
of a permit are not cast in stone.

"

[36]      Reference to the B.C. Environmental Assessment Act, S.B.C. 2018, c. 51, provides helpful context with respect to the statutory scheme applicable to
the development of a large rock quarry.

"

[37]      Section 9 of the Environmental Assessment Act provides that the Minister of Environment may set out by regulation which projects are subject to an
environmental assessment. Factors include, for example, the size of the project, production or storage capacity, location and timing, potential adverse
effects and the type of industry.

"

[38]      Pursuant to Part 3, Table 6 of the Reviewable Projects Regulations, B.C. Reg. 243/2019, enacted under the Environmental Assessment Act, only new
rock quarries which have an annual production capacity greater than or equal to 250,000 tonnes per year are subject to an environmental assessment.
Under, for example, ss. 19, 21, 22 and 23 at part 5 of the Environmental Assessment Act much more strenuous requirements for consultation and
engagement with Indigenous nations and the general public mines is required, than that contemplated under the Mines Act and Code.

"

[39]      In this case the Permit issued for the proposed rock quarry limits annual production capacity to 150,000 tonnes per year. This is below the 250,000
per year threshold at which an environmental assessment is required. Accordingly, under the applicable statutory scheme, the level of community
engagement and by extension procedural fairness is relatively low for smaller scale gravel quarries, such as that proposed by OKI.

"

[40]      In my view the second Baker factor supports a finding that a low duty of procedural fairness was owed in this case. "

[41]      With respect to the third Baker factor, a decision that has potential to significantly impact the lives of those affected accords with a greater degree of
procedural fairness than a decision of lesser consequence: Baker, at para. 25.

"

[42]      In Baker, the Supreme Court found that a decision to deny an application for humanitarian and compassionate relief and deport a woman with
Canadian-born dependent children was of “exceptional” importance to those affected: Baker, at para. 31.

"

[43]      By contrast, the decision to approve a quarry has been found to be of less relative importance to those affected by it. This was the finding in
Rudderham v. Nova Scotia (Environment), 2019 NSSC 86, [Rudderham] a recent decision of the Nova Scotia Supreme Court. The court specifically noted
that while the decision to approve a quarry was important to concerned citizens, it can be distinguished from those decisions that warrant a higher degree
of procedural fairness, such as deportation or professional disqualification: Rudderham at para. 37.

"

[44]      In Margaree Environmental Association v. Nova Scotia (Environment), 2012 NSSC 296, [Margaree], the court found that a low level duty of procedural
fairness was owing to third parties at the application stage for approval to operate an oil well, which in that case the court found was by the dialogue
between the interested third parties and the decision maker:  Margaree, at paras. 16-18, ref’d to at para. 35 of Rudderham.

"

[45]      I adopt the reasoning set out in the Rudderham and Margaree decisions. "

[46]      In my view this third Baker factor involves, in part, consideration of whether in the context of a permit application the potential impact of a decision has
a direct impact on the rights of an individual as opposed to an indirect impact on what can be described as community rights. For the most part the
concerns of HDCA, based on my review of the record before me, suggest that their concerns with respect to the broader environmental impacts resulting
from the operation of a rock quarry by OKI. The former will generally attract a requirement for a higher level of procedural fairness. It is noteworthy that in
this case although the District of Highlands did not approve OKI’s rezoning application the District has not sought to challenge the issue of the Permit.

"

[47]      In conclusion, I consider that the third Baker factor suggests that at the permitting stage for a rock quarry a lower duty of procedural fairness is owed. "

[48]      The fourth Baker factor considers the legitimate expectations that may arise where a government official makes clear, unambiguous and unqualified
representations within the scope of his or her authority to an individual about the administrative process the government will follow: Canada (Attorney
General) v. Mavi, 2011 SCC 30, at para. 68.

"

[49]      It is not enough to show that a legitimate expectation has not been met. Prejudice to a party’s right to be heard must also be shown, including proof of
detrimental reliance. That is, some representation from the decision maker suggesting a level of engagement beyond that made, or a deviation from past
procedure must be shown: see Rudderham at paras. 39 and 40 referencing Administrative Law in Canada, 6th ed., at 2.52 and 2.54.

"

[50]      The HDCA has not plead that any legitimate expectations based on representations made by the Mines Inspector with respect to process, or past
practice with respect to approvals for rock quarries, on which they relied, which were not met.

"

[51]      There is some evidence in the record before me with respect to what HDCA’s expectations were and what representations were made by political
leaders and the Mines Inspector.

"

[52]      Premier Horgan is the MLA for the riding of Langford-Juan de Fuca. The District of Highlands falls within this riding. "

[53]      In a letter to Premier Horgan dated May 7, 2018 Scott Richardson, Chair of the HDCA wrote requesting the following assistance with respect to OKI’s
permit application: 

"

[54]      On May 29, 2018 Premier Horgan replied that he understood OKI was completing its reports and information in support of their application and that
once the Ministry received this information it would be made available to the District of Highlands and shared at an open house and that the Mines
Inspector expected to receive feedback from the community before making a decision to issue a permit.

"

[55]      The Mines Inspector advised a community member on February 26, 2019 that “there is an opportunity for public input in the permitting process before
a decision is made”. He referred this community member to information posted on a sign on the Lands regarding the permit application and to submit any
comments to the Ministry. He also advised that OKI intended to hold a public information session after their information had been finalized and accepted.

"

[56]      In two telephone conversations with Scott Richardson, the chair of HDCA, in April 2019, shortly after OKI had provided a copy of the Hemmera
Report to HDCA, the Mines Inspector provided the following advice with respect to the process to be followed:

"

[57]      In my view the expectations of HDCA with respect to its procedural rights, set out in its letter of May 2018 were met. I am not satisfied that HDCA has
demonstrated that they had a legitimate expectation of additional procedural rights grounded in specific representations or conduct of the Mines Inspector
or other government officials.

"

[58]      In conclusion, I consider that the fourth Baker factor does not suggest that a higher level of procedural fairness was owed, than was provided, in
respect of a review of OKI’s permit application.

"

[59]      The fifth Baker factor considers the degree to which the statute permits the decision maker to adopt his or her own procedures or whether the
decision maker has a particular expertise in determining the appropriate procedure to be followed.

"

[60]      That is, if a statutory regime provides a decision maker with sufficient expertise with a high degree of autonomy in establishing a process leading to a
decision, a high degree of defence is owed with respect to the procedure he or she establishes.

"

[61]      The Code provides substantial discretion to the Mines Inspector regarding the procedure to be followed in a review of a permit application. For
example, the inspector reviewing the application has discretion to:  require the applicant to provide additional information (s. 10.1.1 of the Code); determine
the number of copies of the application to be submitted (s. 10.1.2); determine the contents of the application to be submitted (s. 10.1.3); determine whether
a permit application shall be published (s. 10.2.1); refer the application to an advisory committee (s. 10.3.1); or, to seek input from other ministries or
agencies (s. 10.3.2).

"

[62]      In terms of the Mines Inspector’s expertise in determining the appropriate procedure, this Court has recognized the “Legislature’s confidence in the
specialized role and expertise of those charged with decision making under s. 10” of the Mines Act:  Anning, at para. 81, citing with approval, Morlacci v.
British Columbia (Minister of Energy, Mines and Petroleum Resources), 1995 CanLII 3372 (SC), affirmed (1997), 1997 CanLII 4020 (BC CA), 44 B.C.L.R.
(3d) 41 (CA).

"

[63]      These considerations each support a low degree of procedural fairness owed to the HDCA under the fifth Baker factor. In my view the Mines
Inspector’s chosen process should be provided a high level of deference.

"

[64]      In consideration of the Baker factors, taken in the aggregate, HDCA, as an interested third party, was entitled a relatively low degree of procedural
fairness in respect of OKI’s application under s. 10 of the Mines Act for a permit to operate a rock quarry.

"

[65]      There is no dispute that the procedural requirement for publication of the permit application set out under s. 10.2.1 of the Code was met. OKI posted
public notice of its application on a sign at the entrance of the Lands on June 15, 2017. Similarly, an ad regarding the application was placed in the
Goldstream News Gazette on June 21, 2017. Finally, formal notice was also published in the British Columbia Gazette on June 22, 2017.

"

[66]      Further, although s. 10.2.2 of the Code provides for thirty-day comment period prescribed by the Code, there is no dispute that the Mines Inspector
provided HDCA (and other interested parties) more time than was required to provide comments on the application. Comments were received from HDCA
through to June 2019, more than two years after notification of OKI’s permit application was made, and these comments were considered by the Mines
Inspector. In his reasons the Mines Inspector referenced the HDCA letter of August 2017, his meeting with them on June 17, 2019 and their follow up letter
of June 27, 2019.

"

[67]      In written submissions handed up during the hearing of this judicial review application HDCA conceded that the Mines Inspector “engaged in a
dialogue with the HDCA and expanded the participatory rights of local residents beyond what is required in the Code.”

"

[68]      HDCA contends that the Mines Inspector needed to go farther by articulating to them what decision making process he was employing and what
participatory rights they had.

"

[69]      It is unclear exactly what HDCA expected the Mines Inspector to tell them with respect to his decision making process. I do not consider that there is
a requirement under the Mines Act or Code or in the common law that the Mines Inspector provide, for example, the step by step process, or chronology, of
the decision making process he intended to follow or to tell HDCA what specific submissions they should make or evidence they should tender.

"

[70]      There is no dispute that relevant materials received by the Mines Inspector with respect to potential impacts from the proposed rock quarry, in
particular the Hemmera Report, was provided to HDCA well in advance of the Permit being issued. The Hemmera Report was provided in April 2019,
approximately 11 months before the Permit was issued in May 2020.

"

[71]      It is apparent that HDCA appreciated what the potential impacts from the project were. For example, in its June 27, 2019 letter to the Mines Inspector
they expressed concern regarding impacts resulting from air and water quality, impacts to endangered species, land use – including impacts on property
uses and values and increased traffic. In this letter HDCA also requested that OKI provide a response to questions and comments put forward at the May
2019 open house, that a second open house be scheduled and that OKI then provide further responses to questions and comments raised at such a
second open house.

"

[72]      My understanding of one basis of HDCA’s complaints with respect to procedural fairness is that they were not told that they could make submissions,
in the form of a technical report in response to the Hemmera Report and other application materials of OKI, and were not told what the deadline was for
providing such materials.

"

[73]      The material before me on this judicial review application indicates that HDCA was aware of the opportunity to submit a technical report. In a letter to
Premiere Horgan dated February 11, 2019 HDCA requested help “[sourcing] the funding needed to retain experts to provide an independent assessment of
the applicant’s proposal with respect to environment and health to help insure that the statutory decision maker has access to balanced scientific evidence
when he makes his decision”.

"

[74]      In his affidavit sworn June 8, 2020 John Richardson stated that “HDCA had and continues to have significant interest in participating in the review
process and it had resources to hire expert evidence to contribute scientific insight to the statutory decision maker, if it had only known the guidelines or
rules governing public participation in mines permit applications.” 

"

[75]      I do not find that HDCA had a genuine misunderstanding with respect to their ability to submit a technical response to the application materials
submitted to the Mines Inspector by OKI prior to May 2019. In my view, as is evidenced by their June 27, 2019 letter, HDCA was seeking more of an
iterative process under which OKI would respond in writing to stakeholder comments made at or after the first open house in May 2019, which would then
be further discussed at a second open house, following which a further written response from OKI to any additional questions from stakeholders would be
required.

"

[76]      In my view, HDCA appears to have had an expectation of procedural rights closer to those available under a comprehensive environmental
assessment. The provisions of s. 10 of the Mines Act and s. 10 of the Code, and given the authority in decisions, including Brouwer, do not provide for such
rights.

"

[77]      It is the position of OKI that any duty of procedural fairness owed to the HDCA was satisfied. OKI refers to the evidence of the opportunities for
engagement that the Mines Inspector provided to the HDCA, including the following:

"

[78]      Given these numerous opportunities to participate afforded to and exercised by HDCA, and in light of the low duty of procedural fairness required for
issuance of a permit for operation of a rock quarry under s. 10 of the Mines Act, I do not find that there has been a breach of HDCA’s procedural fairness
rights. This branch of their application for judicial review is therefore dismissed.

"

[79]      In its Petition HDCA contends that the Mines Inspector’s decision was unreasonable because the Mines Inspector inappropriately fettered his
jurisdiction to consider the impact the proposed rock quarry will have on climate change.

"

[80]      In addition, in submissions before me HDCA also contends that the Mines Inspector fettered his discretion to consider the socioeconomic impacts of
the rock quarry. This ground was not plead in HDCA’s petition.

"

[81]      Finally, in its petition HDCA contends that the decision was unreasonable as the Mines Inspector reached a conclusion regarding the long-term
viability of a wetland present on the Lands without proper consideration of the evidence on the “record” before him.

"

[82]      The standard of review applicable to judicial review of an administrative decision is presumed to be reasonableness. This presumptive standard is
rebutted when (1) the legislature indicates a different standard should apply or (2) the rule of law requires a correctness standard to apply: Canada
(Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, at para. 10 [Vavilov].

"

[83]      Here, there is no legislated standard of review to rebut the presumption of reasonableness. Moreover, there are no legal questions raised that would
require the application of a correctness standard. Therefore, the standard of review for the decision to issue the Mines Permit is reasonableness. HDCA
implicitly acknowledges this by seeking to quash the decision on the basis that it was unreasonable.

"

[84]      The burden is on HDCA to show that the Mines Inspector’s decision to issue the Permit is unreasonable. The reviewing court must be satisfied that
there are sufficiently serious shortcomings in the decision such that the decision cannot be said to have been made with the required degree of
“justification, intelligibility and transparency”. Any shortcomings or flaws relied upon by the party challenging a decision must be sufficiently central or
significant to render the decision unreasonable: Vavilov, at para. 100.

"

[85]      Two “fundamental flaws” that may undermine the reasonableness of a decision include: a failure of rationality internal to the reasoning process; and,
an untenable decision in light of the relevant factual and legal constraints that bear on it:  Vavilov, at para. 101.

"

[86]      In this case the relevant consideration is whether the decision of the Mines Inspector was untenable. "

[87]      Determining whether a decision is untenable in light of the relevant factual and legal constraints that bear on it may involve the following contextual
considerations:  the governing statutory scheme; other statutory or common law; principles of statutory interpretation; evidence before the decision maker;
past practices and past decisions; and the impact of the decision on the affected individual:  Vavilov, paras. 106-135.

"

[88]      As set out in the decision in Cook v. Board of School Trustees of School District No. 43 (Coquitlam), 2007 BCSC 1229 [Cook], to justify setting aside a
decision as a result of the failure to consider relevant facts, the decision maker must have failed to take into account a relevant consideration which goes
“straight to the heart of a decision”: Cook at para. 63.

"

[89]      The decision in Cook is consistent with the following opinion of Brown and Evans in their text on Judicial Review: "

[90]      I agree with the comments of these authors. "

[91]      HDCA submits that the Mines Inspector’s decision that the impacts of climate change was beyond the scope of the Mines Act, constituted an
improper fettering of his discretion rending the decision to issue the Permit unreasonable.

"

[92]      I will consider this submission in light of relevant contextual considerations set out in Vavilov. "

[93]      HDCA contends that the Mines Act does not expressly define the scope of the Mines Inspector’s discretion, which is broad and must take into account
environmental considerations, which includes considering climate change impacts arising from the rock quarry.

"

[94]      While there is no reference to climate change, the Mines Act and the Code do refer to managing the environmental impacts of mining. For example,
the statement of purpose in the Code includes the following:

"

[95]      With respect to environmental considerations in the Mines Act, s. 10(1) does not specifically reference climate change. This section requires that a
plan filed in support of a permit must outline a program for the conservation of cultural heritage resources and for the protection and reclamation of the
land, watercourses and cultural heritage resources affected by the mine.

"

[96]      Section 10(2.01)(d) of the Mines Act authorizes a Mines Inspector to include permitting terms with respect to “environmental protection and
reclamation”.

"

[97]      As I mentioned earlier in my reasons, Part 3 of the Reviewable Projects Regulation under the Environmental Assessment Act set out the criteria
under which a rock quarry project is subject to an environmental assessment. Again, only a new rock quarry which will have a production capacity of equal
to or more than 250,000 tonnes per year of quarried product is subject to an environmental assessment.

"

[98]      An environmental assessment under the Environmental Assessment Act is by nature, expansive in scope and involves a robust environmental
assessment process. Section 25(1) and (2) sets out a number of matters which must be considered in an environmental assessment. Of note, this includes,
environmental, economic, social, cultural and health effects and adverse cumulative impacts (s. (2)(a)) and greenhouse gas emissions (s. (2)(h)).

"

[99]      Under s. 11 of the Environmental Assessment Act the Minister of Environment may, despite a project not satisfying the criteria for an environmental
assessment under the Reviewable Projects Regulation require an environmental assessment only if he or she concludes that it is in the public interest to do
so. The Minister of Environment did not determine that the rock quarry at issue in this case required an environmental assessment – therefore there was no
statutory mandate to consider climate change factors or socio-economic concerns.

"

[100]   In my view the governing statutory scheme dealing with an assessment of potential impacts arising from a new rock quarry, as set out in the Mines
Act, the Code and the Environmental Assessment Act, does not make consideration of the impacts of climate change a requirement in the approval of a
permit for a new, smaller scale rock quarry, such as the one which is the subject of this application.

"

[101]   HDCA contends that climate change should also be considered given Canada’s international commitments to reduce carbon emissions. This includes
the United Nations Framework Convention on Climate Change, to which Canada is a signatory, which includes as an objective the stabilization of
greenhouse gas concentrations in the atmosphere and a commitment from signatories to reduce climate emissions. As well HDCA refers to the Paris
Agreement which also includes commitments to reduce carbon emissions and to preserve carbon sinks.

"

[102]   HDCA submits that these international obligations on the Federal Government do not impose a direct modification of substantive B.C. Law but inform
the scope and content of broad discretion they say is granted to the Mines Inspector under s. 10 of the Mines Act.

"

[103]   Canada’s international commitments with respect to climate change do not go as far as to mandate consideration of climate change impacts for every
industrial project, regardless of project scope. In my view, it remains open to the legislature to require climate change to be considered for some projects
and not for others, depending on the extent of the potential for climate change impacts arising from a project.

"

[104]   HDCA acknowledges that there is no direct evidence in the record respecting what carbon emission will be created by the construction and operation
of the rock quarry, including information concerning the impact of removal of trees and vegetation acting as carbon sinks.

"

[105]   HDCA submitted in the hearing before me that, “obviously” the project will have climate change impacts given that its development will result in
clearing of approximately two-thirds of the Lands, will involve destruction of wetlands, and include the operation of heavy equipment at the rock quarry will
result in GHG emissions.

"

[106]   The reasonableness of a decision may be jeopardized where the decision maker has fundamentally misapprehended or failed to account for the
evidence before it: Vavilov at para. 126.

"

[107]   In this case, from an evidentiary standpoint, it cannot be said that the Mines Inspector failed to consider evidence of climate change impacts as this
information was not before him.

"

[108]   It is worthwhile to quote para. 133 of Vavilov: "

[109]   In this case I accept HDCA’s contention that there may be climate change impacts resulting from the development of the rock quarry, as there would
for virtually any industrial project.

"

[110]   HDCA did not provide the Mines Inspector with information regarding how its members would be affected by climate change impacts arising from the
development and operation of the rock quarry. That is, they did not provide evidence on how the members of HDCA will experience such impacts relative to
the entire population. In that sense it cannot be said that, from a climate change perspective, the decision to grant the permit has the potential to result in
significant personal impact or harm.

"

[111]   Having reviewed the Mines Inspector’s reasons for issuance of the permit it is apparent that he considered environmental effects of the rock quarry
project and included relevant provisions in the Permit conditions.

"

[112]   I agree with the submission of HDCA that the Mines’ Inspector had a broad discretion to consider the impact of climate change in his evaluation of the
environmental impacts of the proposed rock quarry. I do not consider that in the scheme established by the Mining Act and the Code that this consideration
was of central significance for a rock quarry of the size proposed to be constructed and operated by OKI.

"

[113]   Climate change is not a consideration that went “straight to the heart” of the decision whether to grant the Permit. The alleged failure to consider
climate change did not constitute an improper fettering of the Mines’ Inspector’s discretion making the decision to issue the Permit unreasonable.

"

[114]   In conclusion, I do not consider that the Mines Inspector’s decision not to consider climate change constitutes a sufficiently serious shortcoming that it
can be said that it did not exhibit the requisite degree of jurisdiction, intelligibility and transparency.

"

[115]   HDCA submits that the Mines Inspector’s decision not to consider the socio-economic impacts of the proposed mines also constitutes an
unreasonable fettering of his discretion making the decision to issue the Permit unreasonable. As I stated above this was not included as a basis for an
argument that the Mines Inspector’s decision was unreasonable in HDCA’s petition. Nonetheless, I will deal with this submission.

"

[116]   It is my understanding that the reference to socio-economic factors made by HDCA relates mainly to an alleged failure by the Mines Inspector to
consider the potential for a reduction in the value of neighboring properties.

"

[117]   The basis for HDCA’s submission that the Mines Inspector declined to consider this factor appears to be the discussion between the Mines inspector
and Scott Richardson on April 10, 2019 during which, they contend, the Mines Inspector indicated that socio-economic concerns were political concerns
and therefore would not form part of the basis for his decision.

"

[118]   In his reasons the Mines Inspector appears to have acknowledged in a general way the economic cost to neighbors in approving the rock quarry. He
stated as follows:

"

[119]   I was not taken to during submissions, nor am I aware of any, specific requirements in the Mining Act or Code requiring a Mines Inspector to consider
economic impacts including specifically, a reduction in neighboring property values in deciding whether to approve a mine permit. This is contrary to the
specific requirement at part 25 of the Environmental Assessment Act which requires environmental assessments to take into consideration, inter alia,
“environmental, economic, social, cultural and health effects and adverse cumulative effects”.

"

[120]   I find that the Mines Inspector did consider, in a general way, the economic impacts that may result from approval of the rock quarry. Further, to the
extent that the Mines Inspector failed to consider the specific impact of a reduction in property values for the residents of the Highlands District, in my view
the statutory scheme does not make consideration of this socio-economic factor something that goes to the heart of the Mines inspector’s decision, and
therefore something which he should have considered, acting reasonably. In addition, from an evidentiary standpoint I am not satisfied that evidence of
such impacts were put before the Mines Inspector.

"

[121]   In conclusion, I do not find that the Mines Inspector’s decision not to consider a reduction in property values constitutes a sufficiently serious
shortcoming in the decision such that it can be said that it did not exhibit the requisite degree of jurisdiction, intelligibility and transparency making the
decision to issue the Permit untenable.

"

[122]   HDCA refers to the recommendation made by the Ministry of Forests, Lands, Natural Resource Operations and Rural Development (“FLNRO”). In
response to a request for input made by the Mines Inspector, FLNRO recommended that the rock quarry proceed if the wetland complex at the center of
the property is left intact with a minimum 30m buffer surrounding.

"

[123]   HDCA contends that the Mines Inspector’s conclusion regarding the long-term viability of a wetland present on the Lands, without proper
consideration of the evidence on the “record” before him, was unreasonable. In particular, HDCA contends that the Mines Inspector’s conclusion that even
if the rock quarry was not developed it was likely that long periods of drought due to climate change would impact the wetland’s long term viability and
integrity, was incorrect.

"

[124]   This raises the question of whether the Mines Inspector failed to consider relevant evidence rendering his decision untenable. "

[125]   There was no evidence put before me that suggests that the Mines Inspector’s conclusion regarding the long-term viability of the wetland was
incorrect. There is evidence that the Hemmera Report that the wetlands were dry during the summer of 2018 supporting a conclusion that the wetlands
were seasonal. In addition, there is evidence contained in a 2015 report prepared by Aquatex, part of the record before the Mines Inspector, that it is
possible that at some point the wetland had increased in size. In my view, these conclusions are not necessarily inconsistent.

"

[126]   In any case, the reasons for the Mines Inspector’s decision establish that the viability of the wetland was only one factor that the Mines Inspector took
into consideration in deciding to approve the rock quarry, knowing that the wetlands would not be preserved. In this respect the Mines’ Inspector stated that:

"

[127]   Reading the Mines Inspector’s reasons as a whole I conclude that he did not base his decision regarding the wetlands solely on a conclusion that the
wetlands were not viable – and therefore of low environmental value. It is clear from the Mines Inspector’s reasons that he engaged in a permissible and
reasonable balancing of ecological value of the wetlands against a decision not to approve the rock quarry.

"

[128]   It is not the role of this Court to make a factual determination with respect to the viability of the wetlands. It is only where the Mines Inspector’s
decision lacks a sufficient degree of jurisdiction, intelligibility and transparency that the decision can be found to be unreasonable. I do not find this to be the
case with respect to the issue of the wetlands.

"

[129]   Having regard to the statutory scheme for issuing a mines permit created by the Mines Act and the Code and the other relevant factors set out in
Vavilov, I find that the decision to issue the Mines Permit was reasonable and that the process leading to this decision was procedurally fair.

"

[130]   The Petition of HDCA seeking to quash the Mines Permit is dismissed. "
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