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1.            INTRODUCTION

Vegetation clearing must be minimized to maintain as much existing vegetation as practicable and shall occur outside the nesting period from March 1
to August 31 to reduce impacts on bird species.

All grubbing, stumping grinding, and stripping will be completed during the months of October through to February.

7.   The petitioner has sought judicial review of the [quarry permit] because of its concerns about the construction and operation of the said quarry and
the impacts it will have on the local environment and surrounding community.

8.   The judicial review is advanced on two grounds: (1) that members of the petitioner were denied procedural fairness in the SDM’s consideration of
OKI’s application for a Mines Act permit, and (2) that the decision of the SDM is unreasonable in several respects.

2.            BACKGROUND

The land base has been heavily disturbed and there are relatively few environmental preservation issues. The ground water in this area has been
contaminated by its former use as a sewage lagoon and landfill.

[…]

This area contains gravel deposits that may be suitable for future extraction.

Over time, the area designated as Commercial-lndustrial land use … should be redeveloped as a range of light industrial and service commercial uses
in conformance with Development Permit Area 4 - Highlands Commercial/Industrial Gateway Area and any agreements that are in place. These uses
may include green economy-based industries such as: recycling; manufacturing and assembly; warehousing and storage; service industries; sales and
service operations; and office uses that are ancillary to these uses. Industrial uses and practices that have appreciable negative impacts on
surrounding areas, groundwater resources and air quality are discouraged. Industrial uses and practices that have appreciable positive impacts on
surrounding areas, groundwater resources and air quality are encouraged.

for light industrial uses such as product assembly product service and repair, manufacturing, warehousing and storage, or the extraction of sand and
gravel as an interim use.

If OK Industries is going to be able to quarry aggregate commencing in May 2021, it is imperative that it be able to do the necessary logging and
stripping of overburden on its property this year. If it is unable to perform the necessary logging and stripping of overburden during the upcoming
October 2020 to February 2021 window, OK Industries will not be able to commence quarrying operations on the Subject Property until the spring of
2022.

This would have financial impacts to OK Industries beyond the obvious loss of revenues from the expected quarry operations. For example, we
would have to duplicate work by engaging, for a second time, surveyors to perform (repeat) the environmental surveys required prior to beginning
work.

We would also have increased costs as a result of have to ask workers to be on standby and would risk losing our preferred tradespersons and
contractors altogether, due to the uncertainty created by an injunction. Since the Mines Permit was granted, we have come up with a production
schedule and allocated our financial and human resources to meet the targets set out in that schedule. If our activities are stayed, it would mean
lost productivity costs while we reorganize our operations and plan how we are going to run a profitable business over the next year.

Our Millstream quarry site was slated to employ 3-4 full-time unionized workers and indirectly employ (through contracting) many more for who
would be tasked with tree removal, testing and monitoring of water quality, drilling and blasting, and environmental consultants engaged to ensure
that our impact on the ecology of the site is kept to a minimum. Those workers would lose the opportunity to perform this work.

Furthermore, if a stay is granted, and the planned logging and overburden stripping cannot proceed this year, there is a serious risk that OK
Industries will need to source its aggregate from another site in order to meet its customers’ annual demand for asphalt which (as mentioned)
requires the quarrying of roughly 60,000 tonnes of aggregate for its Victoria asphalt plant.

The nearest sources of aggregate that OK Industries could access to supply its Island Asphalt operation, if and when the Langford Quarry goes
offline, are either in Malahat or Sooke, both of which can only be accessed by winding and narrow roads with existing traffic and congestion issues.
Bringing the significant quantities of aggregate needed to supply the Victoria plant from these locations would increase industrial traffic on the
Malahat and Highway 14.

On top of this, OK Industries’ transport costs would increase, some of which would be passed on to the consumer. Often, the consumer is one of
the 13 municipalities on lower Vancouver Island. The result is that OK Industries would become less competitive in the marketplace and additional
financial costs will be passed on to the Province and municipalities as a result of having to source more expensive aggregate from further away.
Beyond the direct financial costs to municipalities of higher prices for asphalt, there will also be the indirect cost of the lost opportunity for an
increase in the District of Highlands tax base and the many collateral benefits that come along with that.

The greater distance between the source of aggregate and the asphalt plant of Island Asphalt also means more fossil fuel combustion as a result of
increased truck traffic. This, in turn, means increased greenhouse gas emissions. Increased truck traffic also affects road safety to the public and
additional costs for road maintenance.

Had the SDM explained his decision making process and invited formal comment and evidence from the community, we would have made a plan
to raise funds and retain experts to present evidence that we felt relevant to the decision-making which was overlooked or not present in the
Hemmera report. As it was, it was always unclear to me what the process for public participation in the SDM’s decision-making process was. The
SDM never communicated to us a clear roadmap for participation, the scope of his decision-making, or what sort of submissions and evidence he
was willing to entertain. In particular, when we raised concerns with the SDM in our meetings and letters, he never advised us that he required us
to present evidence or technical submissions in support of community concerns.

There is one existing quarry in the Highlands District operated by a company called “Basic Rock Products Ltd.” It is my understanding that this
quarry is nearing the end of its useful life. This quarry is East of the Millstream Industrial Park located just north of the southern border of the
Highlands. The quarry and the Industrial park are both zoned Industrial by the Highlands.

Due to the presence of the nearly finished Basic Rock Quarry and OKI’s nearby Langford quarry and rock crushing operation, residents in the
south Highlands are extremely familiar with the disruptive effects of quarry operations. Most residents are looking forward to the closure of the
Basic Rock quarry as its operation is disruptive to the day to day lives of residents. The quarry generates enormous amounts of dust which settles
on properties within several kilometers. Blasting tends to start early in the day and makes loud noises all day. There is also increased heavy
vehicle traffic in and around the area. Finally, and perhaps most importantly, many residents share the concern that further quarrying may
contaminate our local aquifer.

and further:
While the Project will occur on private property, I am concerned that its impacts extend far beyond the property bounds and the environmental
degradation that the project entails is completely at odds with the values of our community.

I am concerned that this Project has the potential to damage and contaminate a common aquifer shared and used by local residents, negatively
impact air quality, and undermine federally supported efforts to bring coho and cutthroat up the Millstream [Creek].

This concern is elevated by the presence toxic waste both on the surface and located in underground plumes on the adjoining CRD Millstream
Meadows property immediately to the north (of the front half of the OKI property), as well as the toxic landfill located immediately adjacent and north
of the back half of the OKI property. The possibility of the toxins on the Millstream Meadows site either reaching the subservice aquifer our
community depends upon, or coming to surface potentially contaminating the rehabilitated Millstream Creek have not, in my view, been adequately
addressed.

I am also concerned that the environmental impacts of the Project will have a significant impact on the values of local properties. As the rock mining
currently being done adjacent to Millstream Road nears the end of its economic life, nearby residents can begin to imagine a future free of all of the
dust, noise, traffic and associated negative impacts. I believe that these people deserve a say before a new mine with a life of 25 or more years is
permitted by the Province.

(4.1) If an inspector believes on reasonable grounds that a person has contravened or is contravening an order under this section or a provision of the
Act, the code, the regulations or a permit and that the contravention has a detrimental environmental impact, the inspector may order the owner, agent,
manager, permittee or any other person apparently in charge in, on or about a mine to do any of the following:

(a) take immediate remedial action;

(b) suspend regular work until remedial action is taken;

(c) close the mine or part of it until remedial action is taken.

“detrimental environmental impact” occurs when the quality of air, land or water substantially reduces the usefulness of the environment or its capacity
to support life;

3.            KEY LEGAL PRINCIPLES

10.  On an application for judicial review, the court may make an interim order it considers appropriate until the final determination of the application.

a)            a preliminary assessment must be made of the merits of the case to ensure that there is a serious question to be tried;

b)            it must be determined whether the applicant would suffer irreparable harm if the application were refused; and

c)            an assessment must be made as to which of the parties would suffer greater harm from the granting or refusal of the remedy pending a
decision on the merits.

“Irreparable” refers to the nature of the harm suffered rather than its magnitude. It is harm which either cannot be quantified in monetary terms or which
cannot be cured, usually because one party cannot collect damages from the other. …

and further,
… The fact that one party may be impecunious does not automatically determine the application in favour of the other party who will not ultimately be
able to collect damages, although it may be a relevant consideration (Hubbard v. Pitt, [1976] Q.B. 142 (C.A.)).

The factors which must be considered in assessing the "balance of inconvenience" are numerous and will vary in each individual case. In American
Cyanamid [Co. v. Ethicon Ltd., [1975] A.C. 396], Lord Diplock cautioned, at p. 408, that:

[i]t would be unwise to attempt even to list all the various matters which may need to be taken into consideration in deciding where the balance
lies, let alone to suggest the relative weight to be attached to them. These will vary from case to case.

He added, at p. 409, that “there may be many other special factors to be taken into consideration in the particular circumstances of individual cases.”

The traditional test for the granting of an interim injunction in British Columbia is two-pronged. First, the applicant must satisfy the Court that there is a
fair question to be tried as to the existence of the right which he alleges and a breach thereof, actual or reasonably apprehended. Second, he must
establish that the balance of convenience favours the granting of an injunction.

The decision in American Cyanamid Company v. Ethicon Ltd., [1975] A.C. 396, [1975] 2 W.L.R. 316, [1975] 1 All E.R. 504 (H.L.), may be read as
suggesting a three-stage test for the granting of interlocutory injunctions rather than the two-stage test to which I have referred, the requirements being
(1) a fair question to be tried; (2) irreparable harm and (3) balance of convenience favouring the injunction. While I prefer to view the requirement of
irreparable harm as integral to the assessment of the balance of convenience between the parties, the practical effect of the two approaches is the
same.

and then further (at 347),
Having set out the usual procedure to be followed in determining whether to grant an interlocutory injunction, it is important to emphasize that the judge
must not allow himself to become the prisoner of a formula. The fundamental question in each case is whether the granting of an injunction is just and
equitable in all the circumstances of the case. …

4.            ANALYSIS

a)            Not frivolous or vexatious

b)           Balance of convenience

I have further concluded that the wetland may exist during the mining of Phase 1, but that it may be impacted by mining such as from the possible entry
of surface water and sediment. The wetland would certainly be impacted by mining of Phase 2. …

This Permit contains the requirements of the Ministry of Energy, Mines and Petroleum Resources (EMPR) for mining operations and reclamation. It is
also compatible, to the extent possible, with the requirements of other provincial ministries for reclamation issues. The amount of security required by
this Permit, and the manner in which this security may be applied, will also reflect the requirements of those ministries. Nothing in this Permit, however,
limits the authority of other provincial ministries to set other conditions, or to act independently, under their respective permits and legislation.

The permit holder should be aware that while this permit is issued under the Mines Act, other laws and regulations may apply, including federal and
provincial legislation and local government bylaws. It is the proponent’s responsibility to ensure compliance with any other legal requirements that may
apply.

Decisions made by staff of the Ministry of Energy, Mines and Petroleum Resources will be made in consultation with other ministries.

[79]      In A.J.B. Investments Mr. Justice Greyell adopted the test set out in Trans Mountain Pipeline ULC v. Gold, 2014 BCSC 2133, where the Court
stated at para. 118:

As to the question of irreparable harm, I am satisfied that the failure to grant the injunction would cause the plaintiff irreparable harm. The
plaintiff has advanced essentially uncontradicted evidence that the delays occasioned by the activities at issue have and will continue to cause
the substantial costs and potential losses of revenues which are not recoverable. The harm although primarily economic, is thus, nonetheless,
irreparable.

[80]      I am satisfied that Revolution has demonstrated irreparable harm in the circumstances. The LFN by-law will interfere with Revolution's business
as an ongoing concern. The authorities support Revolution's position that interference with the business is irreparable harm. It appears that that
position is supported by the weight of authorities in spite of the comment in Zeo-Tech [Enviro Corp v. Maynard, 2005 BCCA 392] that the applicant must
show evidence that the business will close or lose its market position.

Publication

10.2.1 When required by an inspector, notice of filing an application under section 10(1) of the Mines Act shall be published, by the person filing it, in
the Gazette and in local newspapers.

Written Response

10.2.2 Where a notice of filing has been published under section 10.2.1 of this code, a person affected by, or interested in, the application has 30 days
after the last date on which the notice was published to view the application and make written representations to the chief inspector.

Permit

10.3.3 A permit issued under section 10(1) of the Mines Act shall take into consideration

(a) any written representations received under section 10.2.2 of this code [...]

The petitioner also contends that the decision is unreasonable in that it makes certain reasoning errors and fails to take into account relevant
considerations. Inter alia, the petitioner contends that, contrary to the written decision of the SDM, there is no evidence that climate change will result in
the destruction of a wetland present on the Lands and that the SDM has improperly fettered his discretion by refusing to [consider] questions of climate
change in assessing whether to approve a new quarry.

Another issue raised was the impact of carbon emissions related to a quarry at this location and the impacts on global climate change. While this is an
important issue and Canada has passed a non-binding motion to declare a national climate emergency in Canada, climate change is not relevant under
the Mines Act.

The burden is on the party challenging the decision to show that it is unreasonable. Before a decision can be set aside on this basis, the reviewing
court must be satisfied that there are sufficiently serious shortcomings in the decision such that it cannot be said to exhibit the requisite degree of
justification, intelligibility and transparency. Any alleged flaws or shortcomings must be more than merely superficial or peripheral to the merits of the
decision. It would be improper for a reviewing court to overturn an administrative decision simply because its reasoning exhibits a minor misstep.
Instead, the court must be satisfied that any shortcomings or flaws relied on by the party challenging the decision are sufficiently central or significant to
render the decision unreasonable.

5.            CONCLUSION

6.            COSTS

“Funt J.”
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[1]           The petitioner brings application for an interim injunction pending the judicial review of a quarry permit issued on March 18, 2020 (the “quarry permit”)
to the respondent, O.K. Industries Ltd. (“OKI”), by the respondent, Donald Harrison in his capacity as delegate of the Chief Inspector of Mines (the statutory
decision maker or “SDM”).

"

[2]           The hearing for the judicial review has now been scheduled for three days starting October 19, 2020. "

[3]           On June 8, 2020, the petitioner filed its petition for judicial review of the issuance of the quarry permit. "

[4]           As a result of the complexity of matters occurring over three years and the volume of materials, despite diligent efforts, the Attorney General has not
yet finalized the requisite tribunal record necessary for a judicial review. The Attorney General expects to have the record prepared by no later than
September 18, 2020.

"

[5]           In May 2021, OKI plans to start the first phase area of its quarry operations under the quarry permit. "

[6]           Prior to starting actual quarry operations, OKI needs to build an access and haul road (which includes the clearing of trees and stump grinding) and
to remove overburden (the soil, subsoil, sand, and gravel above the bedrock) in the first phase area (described in the quarry permit as “Phase 1”).

"

[7]           One of the conditions of the quarry permit is: "

[8]           A further condition involving stump grinding and overburden removal is: "

[9]           OKI says that it needs to start the clearing, stump grinding, and overburden removal soon or otherwise, it will not be able to start the Phase 1 quarry
operations in May 2021. OKI has agreed to not undertake any clearing or similar work until after September 17, 2020 (stump grinding is not permitted to
start until October 1).

"

[10]        In its notice of application, the petitioner states: "

[11]        I do not foresee that the ruling relating to the October 19 to 21, 2020 scheduled hearing would be released after the May 2021 start of OKI’s Phase 1
quarry operations.

"

[12]        For the reasons that follow, I do not find that the “balance of convenience” favours granting the interim injunction the petitioner seeks. Accordingly,
the petitioner’s application will be dismissed.

"

[13]        The petitioner is a not-for-profit society incorporated in 1965. Its purpose is “to foster a sense of community among and advance the interests of the
residents of the [District of Highlands]”.

"

[14]        The District of Highlands is a municipality north of the City of Victoria and is within the Capital Regional District (“CRD”). "

[15]        Approximately 135 of the approximately 2200 residents of the District of Highlands are members of the petitioner. "

[16]        OKI owns in fee simple the land for which the quarry permit was granted. The subject property comprises approximately 65 acres (26.3 hectares). To
the north (western portion), the subject property borders a contaminated former landfill site which the CRD now owns. The CRD is currently remediating the
site. To the north (eastern portion), the subject property borders a functioning landfill site. To the south, the subject property borders an industrial park which
includes an operating quarry and an asphalt plant. To the east, the subject property borders Thetis Regional Park. To the west, the subject property on its
southern portion borders or runs near Millstream Road. On the other side of Millstream Road is a residential community. There is one single-family property
between the subject property and Millstream Road.

"

[17]        In the Official Community Plan (“OCP”) of the District of Highlands, the area in which the subject property is located, is designated “Commercial
Industrial” and is described (in part) as:

"

[18]        The OCP also states: "

[19]        Finally, the OCP also states that “Industrial” areas shall be: "

[20]        The OCP is dated November 2013. OKI purchased the subject property in January 2015 with “the intent to mine it as a quarry and then eventually
develop commercial and/or industrial properties for resale”.

"

[21]        OKI plans to crush the rock from the quarry into aggregate, which it will then use at its asphalt plant to make asphalt mix. "

[22]        Although the subject property is within an area designated as Commercial Industrial by the OCP, the property is not zoned for industrial or
commercial use by the District. In June 2015, OKI sought to have the subject property rezoned for industrial or commercial use. The District of Highlands
denied OKI’s application. As discussed further below, such zoning is not required for the issuance of a quarry permit.

"

[23]        On March 24, 2017, OKI submitted its application for the quarry permit to the Ministry of Energy, Mines and Petroleum Resources as required under
the Mines Act, R.S.B.C. 1996, c. 293. On June 21, 2017, the public comment period started. There was considerable public interest and comment,
including comment by the petitioner.

"

[24]        As part of the application process, OKI had prepared by Hemmera Envirochem Inc. a document titled “Millstream Road Quarry – Environmental
Effects and Mitigation Report” (“EEMR”).

"

[25]        The EEMR is technical in nature and was prepared using qualified professionals with the appropriate areas of expertise (Hydrology, Hydrogeology,
Mining (blasting), Atmospheric Sciences, and Ecology). In early April 2019, OKI submitted the finalized EEMR to the SDM.

"

[26]        On April 5, 2019, OKI told the District of Highlands and the petitioner of the EEMR and that it had been submitted to the SDM. "

[27]        On April 5, 2019, OKI also invited the District of Highlands and the petitioner to a scheduled May 2, 2019 public information session. "

[28]        In the second week of April 2019, OKI delivered a physical copy of the EEMR to the District of Highlands and to the petitioner. "

[29]        After the May 2, 2019 public information session, the SDM requested changes to the mining plan set forth in the EEMR. The SDM had attended the
public information session and answered questions from the public.

"

[30]        OKI had prepared a revised phase plan dated July 9, 2019. OKI submitted the revised phase plan to the SDM. The quarry permit refers to the
revised phase plan.

"

[31]        The planned haul and access road going from the south west property line to the Phase 1 area requires approximately 4.6% of the total land area of
the subject property. The Phase 1 total land area is approximately 16.7%.

"

[32]        Mr. M. Sangha, an authorized representative of OKI, describes the harm he sees to OKI if there is delay as follows: "

[33]        Mr. J. Richardson, the chairperson of the petitioner, states: "

[34]        With respect to potential harm, Mr. Richardson states: "

[35]        The SDM and other inspectors under the Mines Act have the powers to ensure compliance with the terms of a permit. Section 15(4.1) of the Mines
Act reads:

"

[36]        Section 1 of the Mines Act defines “ detrimental environmental impact” as follows: "

[37]        For ease of access and reference, a copy of the quarry permit and a copy of the SDM’s March 18, 2020 reasons are attached to these reasons as
Schedules “A” and “B” respectively.

"

[38]        The petitioner’s application for an interim order is made under s. 10 of the Judicial Review Procedure Act, R.S.B.C. 1996, c. 241 [JRP Act] reads: "

[39]        The parties agree that the judicial authorities for an interim injunction are applicable to the exercise of the Court’s discretion to make an order under
s. 10 of the JRP Act.

"

[40]        The two key authorities are RJR-MacDonald Inc. v. Canada (Attorney General), 1994 CanLII 117 (SCC), [1994] 1 S.C.R. 311 and British Columbia v.
Wale et. al (1986), 1986 CanLII 171 (BC CA), 9 B.C.L R. (2d) 333 (C.A.) aff’d 1991 CanLII 109 (SCC), [1991] 1 S.C.R. 62.

"

[41]        In RJR, the Supreme Court of Canada adopted a three-stage test (at 334): "

[42]        The third stage of the test is one of a “balance of convenience”: RJR at 342. "

[43]        With certain exceptions that do not arise in the case at bar, the first stage of the test engages a low threshold and it is whether the application is
“neither frivolous nor vexatious”: RJR at 337.

"

[44]        With respect to the second stage of the test and irreparable harm, the Supreme Court in RJR states (in part) at 341: "

[45]        In RJR, the Supreme Court states that irreparable harm to the applicant should be considered at the second stage and irreparable harm to the
respondent at the third stage.

"

[46]        With respect to the third stage (balance of convenience) in RJR, the Supreme Court stated at 342–343: "

[47]        In Wale, Justice McLachlin, as she then was, in writing the majority reasons for our Court of Appeal, stated (at 346): "

[48]        Without the tribunal record, I cannot say that the petitioner’s argument that it was denied procedural fairness is bound to fail. Similarly, without the
tribunal record, I cannot say that the petitioner’s argument that the SDM’s March 18, 2020 decision “is unreasonable in several respects” is bound to fail.
Accordingly, the first stage of the three-stage test for granting an interim injunction as set forth in the RJR is met.

"

[49]        I will follow Justice McLachlin’s approach in Wale and combine the second and third stages of the RJR three-stage test. In my view, with such an
approach, the Court is less likely to “become the prisoner of a formula” in determining the fundamental question as to whether granting the sought
injunction is “just and equitable in all of the circumstances of the case”.

"

[50]        In connection with the factor of irreparable harm, it is necessary to consider the actual activities to be undertaken under the quarry permit by OKI
before the ruling arising from the judicial review set to start October 19, 2020. Actual quarry mining is not scheduled to start until May 2021. By May 2021,
absent exceptional circumstances, the judicial review ruling will have been delivered. Accordingly, the petitioner’s concerns as to regular and frequent
blasting, dust, and groundwater risk are not engaged for the purposes of considering irreparable harm to the petitioner.

"

[51]        As noted at page 7 of the SDM’s March 18, 2020 reasons, OKI’s application was “sent out for agency referral to the Ministry of Forests, Lands and
Natural Resource Operations and Rural Development (“FLNRORD”). FLNRORD’s recommendations are set forth at page 10 of the SDM’s reasons. With
the exception of the protection of the wetland located on the subject property, the quarry permit incorporates FLNRORD’s recommendations.

"

[52]        With respect to the wetland, the SDM considers the risk to the wetland as low prior to Phase 2 mining. The SDM states (p. 15): "

[53]        The SDM also concludes that as the quarry proceeds as planned beyond Phase 1, it is “not possible to preserve the integrity of the wetland” (p. 15).
As noted, Phase 1 mining will not start until May 2021.

"

[54]        In considering the interim injunction the petitioner seeks, any potential irreparable harm to the petitioner must relate to OKI’s logging and building of
the planned access and haul road and the logging and then the removal of overburden on the Phase 1 area.

"

[55]        The removal of overburden in the Phase 1 area is more significant than the clearing of trees. Under the quarry permit, the overburden will not be
removed from the subject property. It will be stockpiled and then used as part of the planned reclamation as the mining operations proceed. 

"

[56]        OKI owns the subject property in fee simple. The petitioner has no property interest in the trees, soil, or overburden. "

[57]        The quarry permit also recognizes the potential application of other laws and OKI’s “responsibility to ensure compliance with any other legal
requirements that may apply”. The quarry permit reads:

"

[58]        In short, OKI must comply with the quarry permit and any other applicable laws and regulations. I am satisfied that the applicable statutory schemes
serve to reflect and manage, in large measure, the competing public interests involving the subject property owned by OKI in fee simple.

"

[59]        With elected representatives, the public interest has also been engaged. While not granting the requested rezoning, the District of Highlands has not
sought to challenge the issuance of the quarry permit.

"

[60]        With the logging activities and the construction of the access and haul road, there will be logging and other large trucks travelling on roads in the
District of Highlands. The proposed access and haul road on the subject property connects to Millstream Road. Millstream Road is a collector road which
will serve to reduce the concerns related to trucks or other large equipment travelling (or being transported) in the District of Highlands.

"

[61]        In sum, I find little, if any, irreparable harm to the petitioner arising prior to the start of actual quarrying. For present purposes, I do not need to
address possible irreparable harm arising after the start of actual quarrying. In this regard, I recognize that the petitioner’s views differ dramatically from that
of the SDM.

"

[62]        With respect to whether an interim injunction would cause irreparable harm to OKI, I find that it would. "

[63]        In Revolution Infrastructure Inc. v. Lytton First Nation, 2016 BCSC 1562, Justice Gropper stated: "

[64]        I accept Mr. Sangha’s uncontradicted evidence regarding the harm associated with delaying the start of quarry mining until the spring of 2022. "

[65]        To the extent OKI would suffer financial loss if the interim injunction the petitioner seeks were granted, the petitioner has not given an undertaking as
to damages.

"

[66]        I also accept Mr. Sangha’s uncontradicted evidence regarding the harm to third parties regarding a delay in quarry mining until the spring of 2022. "

[67]        In Wale, Justice McLachlin also noted that another factor that may be considered in determining the balance of convenience is the strength of the
petitioner’s case (at 346).

"

[68]        Although I have found that the petitioner’s case is not frivolous or vexatious, at this stage, it does not appear to be a strong one. "

[69]        With respect to the petitioner’s argument that it was denied procedural fairness, several aspects challenges its strength. First, the requisite notice
requirements set forth in the Health, Safety and Reclamation Code for Mines in British Columbia (the “Code”) were followed. The Code was prepared
pursuant to s. 34 of the Mines Act.

"

[70]        The relevant portions of the Code read: "

[71]        It is clear that the SDM went beyond the strict requirements of the Code in order to receive public comment including meeting with the petitioner’s
representatives and attending the May 2, 2019 public information session with an available comment box.

"

[72]        As noted, the petitioner also received a copy of the “EEMR” a couple of weeks before the May 2, 2019 public information session and well before the
SDM released his March 18, 2020 reasons.

"

[73]        Mr. Richardson’s assertion that the SDM “never advised us that he required us to present evidence or technical submissions in support of community
concerns” may be argued and considered further with the tribunal record. At this time, the petitioner’s argument that it was denied procedural fairness does
not appear strong.

"

[74]        As noted, the petitioner says that the SDM’s March 18, 2020 decision was unreasonable. In his notice of application, the petitioner states: "

[75]        The petitioner also states that the quarry would not be consistent with the municipal zoning. With respect, the Province has exclusive jurisdiction to
regulate mining: Cowichan Valley (Regional District) v. Cobble Hill Holdings Ltd., 2016 BCCA 432 at paras. 6, 66, and 67.

"

[76]        The SDM discusses climate change in the context of carbon emissions. In his reasons, he states (p. 31): "

[77]        With respect to the wetland, as noted, the SDM concluded it was not “possible to preserve the integrity of the wetland while allowing the quarry to
proceed as planned …” (p. 15). With apparent reference to climate change, the SDM adds the superfluous comment: “I question the long term integrity of
the wetland in the absence of a quarry”.

"

[78]        With respect to the petitioner’s assertion that the SDM improperly considered or did not consider climate change, it is not possible at this stage for
the Court to make a final determination without the full tribunal record.

"

[79]        With OKI’s engagement of Hemmera Envirochem Inc. with its use of experts in the fields of atmospheric sciences, ecology, and hydrology, among
others, environmental effects and mitigation were considered and addressed. At this time, the petitioner’s arguments with respect to climate change do not
appear strong.

"

[80]        In Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, the majority stated (at para. 100): "

[81]        With the EEMR and the input from experts and, in particular, experts in atmospheric sciences, ecology, hydrology, and with the SDM addressing in
his March 18, 2020 reasons the wetland and other technical and environmental matters specifically and the proposed quarry project generally, the petitioner
may face difficulty in satisfying the justice hearing the judicial review that “there are sufficiently serious shortcomings in the decision such that it cannot be
said to exhibit the requisite degree of jurisdiction, intelligibility and transparency”.

"

[82]        In sum, having regard to the foregoing factors, the balance of convenience does not favour granting the interim injunction the petitioner seeks. In
particular, I see little, if any, irreparable harm to the petitioner prior to the start of actual quarrying and the petitioner does not appear to have a strong case.
OKI’s site preparation activities are authorized by a presumptively valid quarry permit. OKI will suffer irreparable harm if the site preparation activities
cannot be undertaken prior to the planned May 2021 start of Phase 1 quarrying. In all of the circumstances of the case, it is not just and equitable to grant
the injunction.

"

[83]        The petitioner application for an order under s. 10 of JRP Act is dismissed. "

[84]        The petitioner, in its petition, also asked for directions setting a hearing date for the judicial review. As noted, a three-day hearing has now been set to
start October 19, 2020.

"

[85]        With the tribunal record, the justice that hears the judicial review will be in a better position to address the costs associated with this application.
Accordingly, I will leave the determination of costs to the justice that hears the judicial review.

"
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