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INTRODUCTION 

The Court should dismiss the entirety of Defendants’ motion to partially dismiss this 

case.  Plaintiffs’ sixth cause of action presents a basic failure to perform a nondiscretionary duty 

claim under the Administrative Procedure Act (“APA”) and the Outer Continental Shelf Lands 

Act (“OCSLA”), which no statute or any prior court case commits to exclusive D.C. Circuit 

review.  Plaintiffs’ seventh cause of action properly asserts a National Environmental Policy Act 

(“NEPA”) claim, which is not the exclusive province of purported environmental groups.  The 

Magistrate Judge’s Report and Recommendations issued on October 5, 2022 (“Report”, ECF No. 

94), erred as a matter of law in dismissing those two claims, and this Court thus should decline to 

adopt those findings.1  This case should instead proceed to the merits of all of Plaintiffs’ claims. 

BACKGROUND 

The Court is well-familiar with the factual background of this case, as captured by the 

Report and this Court’s recent summary judgment merits ruling in Louisiana v. Biden, No. 21-

00778-TAD, 2022 WL 3570933 (Aug. 18, 2022).  For brevity, Plaintiffs will not repeat those 

details here.  In sum, in direct response to Section 208 of President Biden’s Executive Order 14008, 

Tackling the Climate Crisis at Home and Abroad, issued on January 27, 2021, Defendants 

systematically stopped all new federal oil and gas lease sales both onshore and on the Outer 

Continental Shelf (“OCS”).  See 86 Fed. Reg. 7,619 (Feb. 1, 2021).  As this Court has recognized, 

the only, limited exceptions were in direct response to this Court’s injunction orders in Louisiana.  

E.g., Louisiana, 2022 WL 3570933 at *7. 

Apart from this moratorium, and as specifically implicated in the instant case, Defendants 

failed to fulfill their statutory duty to timely adopt a new Five-Year Leasing Program to enable 

                                                 
1 The Magistrate Judge properly denied the remaining relief Defendants sought in their motion to 
dismiss. 
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new leasing on the OCS beyond June 30, 2022.  Rather, the day after the 2017-2022 Five-Year 

Leasing Program expired, and three years after issuing a Draft Proposed Program, Defendants 

issued only a Proposed Program for 2023-2028, with no commitment on the timing of a Final 

Proposed Program or adoption of a Program.  See 87 Fed. Reg. 40,859 (July 8, 2022).  As a 

result, Defendants implemented a self-imposed preclusion on holding further OCS lease sales, 

except as required by the Inflation Reduction Act passed by Congress in August 2022.  See 43 

U.S.C. § 1344(d)(3); Public Law 117-169, Sec. 50264 (directing Defendants to conduct OCS 

Lease Sales 258, 259, and 261 under the 2017-2022 Five-Year Leasing Program by September 

2023).  It is undisputed that, in over four decades, Defendants had never before failed to timely 

discharge their statutory obligation to prepare and maintain an OCS Five-Year Leasing Program.  

STANDARD OF REVIEW 

The Court’s review of the Report’s recommended dismissal of Plaintiffs’ sixth and 

seventh causes of action is de novo.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(3); Humble 

Equip. Co. v. Team Eagle Ltd., No. 3:17-CV-01575, 2018 WL 3946022, at *3 (W.D. La. Aug. 

15, 2018) (declining to adopt Magistrate Judge’s report and recommendation, and instead 

denying motion to dismiss). 

“[I]t is well established that, in passing on a motion to dismiss, whether on the ground of 

lack of jurisdiction over the subject matter or for failure to state a cause of action, the allegations 

of the complaint should be construed favorably to the pleader.”  Scheuer v. Rhodes, 416 U.S. 

232, 236 (1974); see also Ambraco, Inc. v. Bossclip B.V., 570 F.3d 233, 237 (5th Cir. 2009) 

(“Our de novo review under either Rule 12(b)(1) or Rule 12(b)(3) requires us to view all the 

facts in a light most favorable to the plaintiff.”); Fed. Deposit Ins. Corp. v. Nathan, 804 F. Supp. 

888, 891 (S.D. Tex. 1992) (“In reviewing a motion to dismiss, the Court must take a plaintiff’s 
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allegations as true, view them in a light most favorable to the plaintiff, and draw all inferences in 

favor of the plaintiff.”) (citing Scheuer, supra). 

ARGUMENT 

I. THIS COURT MAY ADJUDICATE DEFENDANTS’ FAILURE TO TIMELY 
ADOPT AN OCS FIVE-YEAR LEASING PROGRAM. 

The APA confers jurisdiction upon this Court over Plaintiffs’ Sixth Cause of Action that 

Defendants have unlawfully delayed adopting the next required OCS Five-Year Leasing 

Program under OCSLA.  See 43 U.S.C. § 1344; 5 U.S.C. § 706(1); Am. Compl. ¶¶ 120-127, 

ECF No. 68.  Nothing in the plain text of the APA or OCSLA says otherwise.  Nor has any prior 

court decision. 

Yet, the Report finds for the first time that 43 U.S.C. § 1349(c)(1) confers exclusive 

jurisdiction to the D.C. Circuit over Plaintiffs’ claim.  To be sure, the need for such a claim has 

never before arisen because—until now—Defendants continuously maintained a Five-Year 

Leasing Program in place on the OCS.  But Congress did not intend to divest federal district 

courts of jurisdiction over such a claim and instead vest it within the D.C. Circuit’s sole purview. 

Only the D.C. Circuit may review an “action by the Secretary to approve a leasing 

program.”  43 U.S.C. § 1349(c)(1) (emphasis added).  Accordingly, all prior D.C. Circuit cases 

involving a Five-Year Leasing Program challenged an approved Program.2  These cases have 

alleged that the contents of the approved Program and associated lodged administrative record 

failed, for example, to balance the need for expeditious development of the OCS with other 

                                                 
2 See Ctr. for Sustainable Econ. v. Jewell, 779 F.3d 588, 595-96 (D.C. Cir. 2015) (challenging 
the approved 2012-2017 program); Ctr. for Biological Diversity v. United States Dep’t of 
Interior, 563 F.3d 466 (D.C. Cir. 2009) (challenging the approved 2007-2012 Program); Natural 
Res. Def. Council, Inc. v. Hodel, 865 F.2d 288 (D.C. Cir. 1988) (challenging the approved 1987-
1992 Program); State of Cal. By and Through Brown v. Watt (Watt II), 712 F.2d 584 (D.C. Cir. 
1983) (challenging the approved 1982-1987 Program); State of Cal. By and Through Brown v. 
Watt (Watt I), 668 F.2d 1290 (D.C. Cir. 1981) (challenging the approved 1980-1985 Program). 
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concerns, such as potential effects on marine species (see, e.g., Ctr. for Biological Diversity, 563 

F.3d at 471-72) or oil spill risk (see, e.g., Watt II, 712 F.2d at 590).   

But this is not such a case.  Plaintiffs’ claim here simply concerns a threshold legal 

defect, i.e., Defendants’ first-time failure to timely adopt any new final Five-Year Leasing 

Program enabling OCS oil and gas leasing after expiration of the then-existing Program.  The 

whole point is that Defendants have issued no approval.  This is a textbook failure to act claim 

under the APA, and this Court is no less able than the D.C. Circuit to resolve it.  It should do so. 

The Report acknowledged that OCSLA’s “plain language” encompasses only an action to 

“approve” a Five-Year Leasing Program, but accepted Defendants’ argument that this language 

must also include “inaction.”  Report at 8.  In doing so, the Report disregarded cardinal 

considerations of OCSLA’s specific language and context supporting the opposite result, 

including Section 1349 as a whole.  Report at 4 n.5.  See King v. Burwell, 576 U.S. 473, 486 

(2015) (“[The Court’s] duty, after all, is to construe statutes, not isolated provisions.”); 

Gustafson v. Alloyd Co., 513 U.S. 561, 568 (1995) (statutory terms should, if possible, be given 

consistent interpretations and a statute must be interpreted as a whole); see also Antonin Scalia 

& Bryan A. Garner, Reading Law: The Interpretation of Legal Texts, at 167 (2012) (“Perhaps no 

interpretive fault is more common than the failure to follow the whole-text canon, which calls on 

the judicial interpreter to consider the entire text, in view of its structure and of the physical and 

logical relation of its many parts.”).  That alone warrants denial of Defendants’ motion to 

dismiss.   

Section 1349(c)(2) of OCSLA grants exclusive jurisdiction over challenges to decisions 

on exploration or development plans to the geographically closest United States court of appeals, 

and expressly covers “[a]ny action of the Secretary to approve, require modification of, or 
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disapprove” such plans. 43 U.S.C. § 1349(c)(2) (emphasis added).  By contrast, Congress limited 

the immediately preceding jurisdictional provision to Five-Year Leasing Program approvals.  43 

U.S.C. § 1349(c)(1).  In circumstances where “it is fair to suppose that Congress considered the 

unnamed possibility,” Barnhart v. Peabody Coal Co., 537 U.S. 149, 168 (2003), it is “a sensible 

inference that the term left out must have been meant to be excluded,” NLRB v. SW Gen. Inc., 

137 S. Ct. 929, 940 (2017).  This Court should not add words to Section 1349(c)(1) that 

Congress excluded.   

The Report’s conclusion is also incongruous with OCSLA Section 1349(c)(3), which 

provides the requirements for suits brought under Section 1349(c)(1).  Section 1349(c)(3) limits 

judicial review of the approval of a leasing program to persons who file their petition within 

“sixty days after the date of such action.”  Because failure to adopt a Program ineluctably means 

that there has been no “action,” there is thus no event to trigger the 60-day clock.  The legislative 

history also indicates that Section 1349(c)(1) was limited to review of an actual Five-Year 

Leasing Program.  See S. Rep. No. 95-284, at 81 (1977) (“Review of a leasing program is to be 

only in the U.S. Court of Appeals for the District of Columbia.”).  

Even if Defendants could convert Plaintiffs’ APA-based claim into one brought directly 

under OCSLA rather than the APA (which they cannot), it would not fall within OCSLA Section 

1349(c)(1).  Congress vested federal district courts with jurisdiction for most claims brought 

under OCSLA.  Specifically, district courts have jurisdiction over any case “arising out of, or in 

connection with (A) any operation conducted on the outer Continental Shelf . . . .”  43 U.S.C. 

§ 1349(b).  Congress set out only narrow exceptions not implicated here, i.e., “[e]xcept as 

provided in subsection (c).”  See 43 U.S.C. § 1349(b), (c)(1) & (2).  
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Moreover, neither the Report nor Defendants cites any case—and none exists—equating 

“approve” in Section 1349(c)(1) with a failure to prepare and maintain a Five-Year Leasing 

Program.  The two cases the Report relies on generally, both construing statutes unique from 

OCSLA, are inapposite.  First, in JTB Tools & Oilfield Services, L.L.C. v. United States, the Fifth 

Circuit interpreted the phrase “adversely affected by a standard issued” under the Occupational 

Safety and Health Act (“OSHA”), 29 U.S.C. § 655(f).  831 F.3d 597, 599 (5th Cir. 2016).  That 

case found that the agency’s affirmative denial of a petition for a new standard fell within the ambit 

of OSHA’s specific jurisdictional provision, following precedent elsewhere.  Id.  It justified this 

holding because the present suit “might affect [the appellate court’s] future statutory power of 

review.”  Id. at 600, n.4.  By contrast, Congress’ chosen term “approve” in OCSLA is plain, and 

nothing about this suit bears on any future challenge to an approved Five-Year Leasing Program.   

Second, Florida Power & Light Co. v. Lorion, 470 U.S. 729 (1985), is not “analogous” to 

this case.  See Report at 6.  That case concerned the proper forum for substantive review of agency 

discretionary decisions on citizen petitions for nuclear facilities, again under different statutory 

provisions.  As the Report characterized that case, “the question of initial appellate review should 

turn on the subject matter of the complaint, not the procedure that gave rise to it.”  Report at 7.  

The instant case involves no such question of procedure, and the subject matter of the Complaint 

is an APA failure to act rather than judicial review to determine whether an approved Five-Year 

Leasing Program under OCSLA should be upheld or remanded.  Moreover, the concerns animating 

the Supreme Court are inapplicable here, as this Court’s retention of jurisdiction over Plaintiffs’ 

straightforward claim is unlikely to result in “duplication of effort” or “bifurcation of review” with 

the D.C. Circuit’s consideration of any future challenges to substantive elements of any approved 

Five-Year Leasing Program.  See Lorion, 470 U.S. at 745.  That is, the D.C. Circuit’s experience 
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in reviewing prior Five-Year Leasing Program challenges is irrelevant to the threshold questions 

of whether and by when DOI must prepare the next Five-Year Leasing Program.   

This Court thus possesses jurisdiction over Plaintiffs’ sixth cause of action, and should 

exercise it rather than unjustifiably splitting this case between two forums. 

II. PLAINTIFFS HAVE SUFFICIENTLY ALLEGED A VIOLATION OF NEPA. 

As the Report recognizes, Plaintiffs’ seventh cause of action is “straightforward,” as 

Defendants failed to conduct any NEPA analysis whatsoever before undertaking the 

consequential action of stopping all federal oil and gas leasing.  Report at 13.  The Report does 

not contest this failure.  Nor does it contest Plaintiffs’ constitutional standing or proper venue.  

Id. at 16 n.10, 21.  But the Report accepted Defendants’ argument that Plaintiffs do not fall 

within NEPA’s “zone of interests,” and thus cannot state a claim under Fed. R. Civ. P. 12(b)(6).   

That conclusion is incorrect and adopts far too cramped a view of the scope of NEPA and 

Plaintiffs’ interests.  That is particularly true on a motion to dismiss where the Court must 

construe all inferences in favor of Plaintiffs.  Report at 13.  Tellingly, Defendants did not even 

timely raise this NEPA zone of interests argument in their motion to dismiss Plaintiffs’ original 

Complaint, and Plaintiffs’ Amended Complaint made no changes affecting their seventh cause of 

action.  Unlike the cases the Report cites, Plaintiffs do not assert “purely economic” interests.  

See Report at 16-17.  

At the outset, as the Report acknowledges, “[t]he “‘zone of interests’ test ‘is not meant to 

be especially demanding.’”  Report at 16 (quoting Ecosystem Inv. Partners v. Crosby Dredging, 

L.L.C., 729 Fed. Appx. 287, 294 (5th Cir. 2018)).  The inquiry “forecloses suit only when a 

plaintiff’s interests are so marginally related to or inconsistent with the purposes implicit in the 

statute that it cannot reasonably be assumed that Congress intended to permit the suit.”  Id. 

(citations and quotations omitted).  “Because the zone of interests test is ‘not a demanding one,’  
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. . . and the asserted interest need only be ‘arguably within the zone of interests to be protected or 

regulated by the statute,’. . . a rough correspondence of interests is sufficient.”  Presidio Golf 

Club v. Nat’l Park Serv., 155 F.3d 1153, 1158 (9th Cir. 1998) (citations omitted, emphasis in 

original).  Indeed, the Supreme Court has often “conspicuously included the word ‘arguably’ in 

the test to indicate that the benefit of any doubt goes to the plaintiff . . . .”  Lexmark Int’l v. Static 

Control Components, 572 U.S. 118, 130 (2014) (citation omitted).  The Report notably omits this 

key “arguably” term.  The zone of interests test’s “lenient approach is an appropriate means of 

preserving the flexibility of the APA’s omnibus judicial-review provision, which permits suit for 

violations of numerous statutes of varying character that do not themselves include causes of 

action for judicial review.”  Lexmark, 572 U.S. at 130 (emphasis added) (distinguishing Lanham 

Act zone of interests for false advertising claim). 

Moreover, an organization may represent interests “germane to its purpose.”  Optimus 

Steel, LLC v. U.S. Army Corps of Engineers, 492 F. Supp. 3d 701, 718 (E.D. Tex. 2020) (finding 

a single steel mill did not link its interests to NEPA).  Germaneness is likewise “undemanding,” 

only “mandating mere pertinence between litigation subject and organizational purpose.” 

Presidio Golf Club, 155 F.3d at 1159 (citations omitted) (“If the Club’s interest in maintaining 

the historical and environmental integrity of the Clubhouse falls within the zones of interests to 

be protected by NEPA and NHPA, so do the interests of its members.”). 

The specifically relevant statute here is NEPA.  “NEPA has twin aims.” Baltimore Gas 

and Electric Co. v. Natural Res. Defense Council, 462 U.S. 87, 97 (1983).  Agencies both must 

“consider every significant aspect of the environmental impact of a proposed action” and 

“inform the public that it has indeed considered environmental concerns in its decisionmaking 

process.”  Id. (citations and quotations omitted).  Thereby, NEPA “ensures that important effects 
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will not be overlooked or underestimated only to be discovered after resources have been 

committed or the die otherwise cast.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 

332, 349 (1989).  Relevant “effects” are broadly defined to include “ecological (such as the 

effects on natural resources and on the components, structures, and functioning of affected 

ecosystems), aesthetic, historic, cultural, economic (such as the effects on employment), social, 

or health effects.”  40 C.F.R. § 1508.1(g)(1).  “Effects may also include those resulting from 

actions that may have both beneficial and detrimental effects, even if on balance the agency 

believes that the effect will be beneficial.”  Id.; see Am. Compl. ¶ 69.  

A party’s economic interests do not disqualify it from bringing a NEPA claim.  Rather, a 

plaintiff may “have standing under NEPA even if his or her interest is primarily economic, as 

long as he or she also alleges an environmental interest or economic injuries that are ‘causally 

related to an act within NEPA’s embrace.’”  Ranchers Cattlemen Action Legal Fund United 

Stockgrowers of Am. v. United States Dep’t of Agric., 415 F.3d 1078, 1103 (9th Cir. 2005) 

(citation omitted); see also Presidio Golf Club, 155 F.3d at 1158 (“To find that the [plaintiff's 

interests] do not fall inside the ‘zone of interests' protected by NEPA, we would have to find that 

(1) the [plaintiff’s] interests are inconsistent with the purposes of NEPA, and that (2) the interests 

are so inconsistent that it would be unreasonable to assume that Congress intended to permit the 

suit.”) (citation omitted); Mashack v. Jewell, 149 F. Supp. 3d 11, 21 (D.D.C. 2016) (“To be sure, 

a [party] is not disqualified from asserting a claim under the NEPA simply because it has an 

economic interest in defeating a challenged regulatory action.”) (citation omitted). 

Plaintiffs’ interests and seventh cause of action fall within NEPA’s broad scope.  Here, 

Plaintiffs allege that Defendants have violated both mandates of NEPA by imposing a leasing 

moratorium lacking environmental analysis and public participation, and in fact contravening 
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prior environmental analyses.  Am. Compl. ¶ 69.  Plaintiffs’ organizations are dedicated to 

environmentally responsible energy development, evidence that the Report overlooked.3  API 

also functions as the principal industry standard-setting organization to ensure environmentally 

safe oil and gas operations, and many API standards are directly incorporated within federal 

regulations.  See, e.g., 30 C.F.R. § 250.198(e).  These are not merely generalized environmental 

concerns, but rather implicate precisely the geographic areas and operations covered by the 

challenged federal leasing moratorium.  The Amended Complaint also identifies environmental 

harms stemming from the moratorium, including a potential increase in greenhouse gas 

emissions due to heavier reliance on foreign sources with laxer environmental standards, which 

the Report did not question.  See Am. Compl. ¶¶ 10, 11, 12, 17, 18, 93, 94; Motion at 17.  These 

impacts are felt by Plaintiffs and their members.   

The Report’s cited cases are distinguishable, because though Plaintiffs here generally 

represent members of industry, their interests span beyond economics and encompass the 

physical environment.  The Report’s purportedly “most relevant” (and unpublished) cited case 

merely involved a “disappointed contractor” that could not pursue a preferred project in lieu of 

                                                 
3 For example, Plaintiff American Petroleum Institute’s Energy Excellence® program advances 
its members’ commitment to “[i]nvesting in technologies and practices that advance safety and 
environmental protection through continuous, systematic evaluation.”  See 
https://www.api.org/oil-and-natural-gas/api-energy-excellence.  In addition, the American 
Petroleum Institute’s Climate Action Framework details its plans to pursue reduced emissions 
while meeting growing energy needs. See https://www.api.org/climate.  The National Ocean 
Industries Association’s Environmental, Social & Governance (“ESG”) Network operates as a 
programmatic effort to share and develop best practices across the offshore energy industry to 
achieving ESG goals and addressing climate change.  See https://www.noia.org/climatechange/.  
Similarly, Plaintiff Independent Petroleum Association of America, reflecting its members’ 
commitment to ESG priorities, developed and administers an ESG Center to share resources and 
best practices aimed at further enhancing environmental and operational safety.  See 
https://www.ipaa.org/the-esg-center/.  Defendants’ declaration and exhibits attached to their 
motion to dismiss cite to these same organizations’ websites. See R. Doc. 75-2, 75-3, 75-5, 75-6. 
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the one being litigated.  See Ecosystem Investment Partners decision 729 Fed. Appx. at 296, 300.  

That case has no bearing here.  On the contrary, case law is replete with industry groups 

litigating NEPA claims on the merits.  See, e.g., Presidio Golf Club, 155 F.3d at 1158-59 (private 

golf club’s “interests in maintaining its historic Clubhouse and the surrounding environment in a 

fashion suitable for the game of golf, are arguably within the zones of interests to be protected by 

NEPA” in challenge to federal agency’s proposed public clubhouse); Port of Astoria, Or. v. 

Hodel, 595 F.2d 467, 476 (9th Cir. 1979) (transmission lines adversely affected transmission 

company); Mashack, 149 F. Supp. at 20-22 (D.D.C. 2016) (denying federal agency’s motion to 

dismiss because boat owners satisfied zone of interests test under NEPA in challenging that 

agency decision not to renew concession contract for marina would impair their ability to view 

wildlife from their docked boats); Jarita Mesa, 140 F. Supp. 3d at 1182 (denying motion to 

dismiss) (“Because the [associations of livestock permittees] also suffer an injury connected to 

the physical environment, [their] non-economic interests fall within the NEPA’s zone of 

interests.”).  The instant NEPA claim favorably compares with the latter precedent, and likewise 

should be adjudicated on the merits rather than on a Rule 12(b)(6) motion to dismiss.  

In sum, Plaintiffs have properly stated a claim under NEPA and the APA.  Because 

Defendants fail to carry their heavy burden to demonstrate otherwise as a matter of law, their 

motion to dismiss should be denied, and the NEPA claim should proceed to the merits along with 

Plaintiffs’ other claims. 

CONCLUSION 

For the reasons herein, the Court should decline to adopt the Magistrate Judge’s Report 

and Recommendation to dismiss Plaintiffs’ sixth and seventh causes of action, and should adopt 

the remainder of the Report and Recommendation to deny Defendants’ motion to dismiss 

Plaintiffs’ Amended Complaint.   
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Dated: October 19, 2022   Respectfully submitted, 
 
      /s/ Kenneth H. Laborde    
      KENNETH H. LABORDE (NO. 8067) 
      VICTORIA E. EMMERLING (NO. 33117) 
      GIEGER, LABORDE & LAPEROUSE 
      701 Poydras Street, Suite 4800 
      New Orleans, Louisiana 70139 
      Telephone:  (504) 561-0400 
      Facsimile:  (504) 561-1011 
      Email: klaborde@glllaw.com    
       temmerling@glllaw.com  
 
       -AND- 
       

PETER J. SCHAUMBERG (pro hac vice) 
JAMES M. AUSLANDER (pro hac vice) 
BEVERIDGE & DIAMOND PC 
1900 N St. NW, Suite 100 
Washington, DC 20036 
Phone: (202) 789-6000  
Fax: (202) 789-6190 
Email: pschaumberg@bdlaw.com 

jauslander@bdlaw.com  
 

Attorneys for Plaintiffs American Petroleum 
Institute, American Exploration & Production 
Council, Independent Petroleum Association of 
America, International Association of Drilling 
Contractors, International Association of 
Geophysical Contractors, National Ocean Industries 
Association, Montana Petroleum Association, North 
Dakota Petroleum Council, Petroleum Alliance of 
Oklahoma, Southeast Oil and Gas Association, Utah 
Petroleum Association, Western States Petroleum 
Association, Valveworks USA Inc., and Aries Marine 
Corporation   
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record via the Court’s electronic case management system on October 19, 2022.   

/s/ Kenneth H. Laborde   
KENNETH H. LABORDE 
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