
UNITED STATES DISTRICT COURT 
 

WESTERN DISTRICT OF LOUISIANA 
 

LAKE CHARLES DIVISION 
 

AMERICAN PETROLEUM INSTITUTE, * CIVIL ACTION NO. 2:21-CV-2506 
ET AL.        
      * JUDGE TERRY A. DOUGHTY 
VERSUS 
      * MAG. JUDGE KATHLEEN KAY 
UNITED STATES DEPARTMENT OF 
THE INTERIOR; ET AL.   *    
 

PLAINTIFFS’ OPPOSITION TO APPLICANT-INTERVENORS’ APPEAL OF 
MAGISTRATE JUDGE’S DENIAL OF MOTION TO INTERVENE 

 
The Magistrate Judge properly denied the motion to intervene submitted by Applicant-

Intervenors Healthy Gulf et al., (hereinafter the “Groups”). R. Doc. 88 (“Magistrate Judge’s 

Order”).  She correctly concluded that intervention was not merited for the same reasons this 

Court previously and properly denied intervention to many of the same proposed intervenor 

groups in the undisputedly related case Louisiana v. Biden, No. 21-00778-TAD.  See 338 F.R.D. 

219 (W.D. La. 2021) (Louisiana R. Doc. 111).  The Magistrate Judge also held that the Groups 

may seek to participate as amici curiae.  The Groups’ appeal (R. Doc. 89-1) merely rehashes 

twice-rejected intervention arguments and demonstrates no error by the Magistrate Judge.1  The 

Court should again refuse these meritless arguments and deny the Groups’ appeal.   

ARGUMENT 

The Magistrate Judge properly concluded that Defendants adequately represent the 

Groups’ interests in this case, just as they do in Louisiana, and therefore intervention is 

inappropriate.  Under Rule 24(a), the Court may grant intervention as of right only if: (1) the 

                                                 
1 The Groups do not appeal their denial of permissive intervention under F.R.C.P. 24(b). 
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motion is “timely”; (2) the proposed intervenor “claims an interest relating to the property or 

transaction that is the subject of the action”; (3) the proposed intervenor “is so situated that 

disposing of the action may as a practical matter impair or impede the movant’s ability to protect 

its interest”; and (4) “existing parties [in]adequately represent that interest.”  Fed. R. Civ. P. 

24(a)(2).  The Groups, as movants, “have the burden of demonstrating inadequate 

representation.”  Hopwood v. Texas, 21 F.3d 603, 605 (5th Cir. 1994).  The Fifth Circuit has held 

that adequate representation is presumed when either (1) “the would-be intervenor has the same 

ultimate objective as a party to the lawsuit”; or (2) “the putative representative is a governmental 

body or officer charged by law with representing the interests of the [intervenor].”  Texas v. 

United States, 805 F.3d 653, 661 (5th Cir. 2015) (citation and quotations omitted).   

As this Court held in Louisiana, the Magistrate Judge held that the Groups’ and 

Defendants’ “ultimate objective” here is the same—to oppose Plaintiffs’ “challenges to Section 

208 [of] Executive Order 14008 and [Defendants’] authority to implement a moratorium on the 

leasing of public lands and the Outer Continental Shelf for natural resource development.”  R. 

Doc. 89 at 7 (citing Louisiana R. Doc. 111 at 7).  No evidence suggests otherwise.  Indeed, 

Defendants have moved to dismiss, which remains pending.  Moreover, Defendants have 

continued to actively defend their nationwide federal leasing moratorium, and have continued to 

cancel scheduled leases.  While the Groups profess other objectives not germane to the issues 

presented in this case, they indisputably share the same ultimate objective with Defendants in 

this case, and “[t]here can only be one ‘same ultimate objective.’”  Louisiana R. Doc. 111 at 6.  

The Magistrate Judge’s determination that the presumption of adequate representation applies 

here was not clearly erroneous or contrary to law.   

Case 2:21-cv-02506-TAD-KK   Document 91   Filed 06/02/22   Page 2 of 8 PageID #:  1531



3 
 

Likewise, the Magistrate Judge properly concluded that the Groups failed to rebut the 

presumption.  Each of the Groups’ contrary arguments again falls flat.  First, Defendants have 

nowhere “abandoned” their ultimate position in this case, or their leasing moratorium.  

Defendants have taken minimal action in response to the preliminary injunction.  Defendants 

have held a single offshore lease sale, Lease Sale 257, and announced an intent to hold a handful 

of limited scope onshore lease sales at the end of the second quarter of 2022.  The Groups’ 

hyperbolic claim that Defendants “expanded Lease Sale 257 by more than one million acres” 

overstates that it was in fact a marginal 1 percent increase, and further ignores the common 

reasons for available acreage changes, namely the status of existing leases and pending appeals 

affecting the availability of tracts for lease.  What is more, the Groups fail to acknowledge that 

Lease Sale 257 was vacated by the U.S. District Court for the District of Columbia and 

Defendants then declined to appeal in defense of Lease Sale 257, consistent with their desire to 

issue no federal oil and gas leases at all.  See Friends of the Earth v. Haaland, No. 1:21-cv-

02317 (D.D.C., Jan. 27, 2022).  The Groups also ignore Defendants’ recent cancellation of the 

three remaining offshore lease sales in the current Five-Year Leasing Program, and their recently 

confirmed failure to timely adopt a new Five-Year Leasing Program by June 30, 2022.2  

Onshore, Defendants have conducted zero lease sales in the last five calendar quarters.  

Defendants announced planned 2022 second quarter lease sales only in response to the 

preliminary injunction in Louisiana, and the offered lands constitute only one-fifth of the acreage 

                                                 
2 See BOEM, 2017-2022 Lease Sale Schedule, https://www.boem.gov/2017-2022-lease-sale-
schedule;  see also Rebecca Falconer, Biden administration cancels 3 major offshore lease sales, 
Axios (May 11, 2022), https://bit.ly/3MoTdMp; Secretary Haaland Provides Updates on 
Offshore Leasing Program During Senate Testimony, U.S. Dep’t of the Interior, Press Release 
(May 19, 2022), https://doi.gov/pressreleases/secretary-haaland-provides-updates-offshore-
leasing-program-during-senate-testimony.  
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nominated for leasing prior to Defendants’ moratorium.  See Louisiana R. Doc. 194.  The 

Groups’ protest of such lease sales is the subject of other administrative proceedings or ensuing 

litigation, not this case.  Simply put, Defendants remain committed to continuing a leasing 

moratorium despite the preliminary injunction, and the Groups cannot avoid the fact that their 

interests remain in lockstep with Defendants’ interests.  

Second, Defendants’ decision to appeal the Louisiana preliminary injunction, but not to 

undertake the additional extraordinary step of seeking a stay pending appeal, does not show 

inadequate representation.  As the Magistrate Judge correctly concluded, Defendants continue to 

actively defend both Louisiana and this case, and have not “abandoned” the ultimate objective in 

these cases.  R. Doc. 88 at 8.  Indeed, Executive Order 14008 remains in place and has not been 

voluntarily rescinded, and Defendants continue to actively litigate their Fifth Circuit appeal of 

the preliminary injunction, including recently at oral argument on May 10, 2022.  The Groups 

cite no case where a party’s failure to seek a stay pending appeal constituted grounds for 

overcoming the presumption of adequate representation.  To the contrary, stays pending appeal 

under Fed. R. App. P. 8 or Fed. R. Civ. P. 62 constitute emergency relief and require a strong 

showing of similar factors as for a preliminary injunction.  See Coastal States Gas Corp. v. Dep’t 

of Energy, 609 F.2d 736, 737 (5th Cir. 1979).  That the Groups might have litigated the 

Louisiana case slightly differently is not grounds for intervention in this case.   

Third, the Groups’ attempt to juxtapose Defendants’ “broader” interests again fails.  As 

an initial matter, there is nothing “narrow” about the Groups’ purported interests, and they are 

not salient to the legal issues presented in this case.  In any event, breadth does not equate to 

divergence, and even mere divergence alone is not enough to support intervention.  See Texas, 

805 F.3d at 662 (“an intervenor must demonstrate that its interests diverge from the putative 
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representative’s interests in a manner germane to the case”).  That is, the Fifth Circuit requires an 

intervenor to “connect the allegedly divergent interests with any concrete effects on the 

litigation.”  Id.  The Groups make no effort to connect their allegedly “narrower” interests to 

concrete effects on the litigation.  Instead, they simply declare that their interests are “germane.”  

R. Doc. 89 at 9.  “The general notion that the [government] represents ‘broader’ interests at some 

abstract level is not enough.”  Daggett v. Comm'n on Governmental Ethics & Election Practices, 

172 F.3d 104, 112 (1st Cir. 1999).   

Finally, far from being “directly on point and dispositive” as the Groups contend, the 

Fifth Circuit’s decision in Sierra Club v. Espy is inapposite and the Magistrate Judge properly 

did not rely upon it.  18 F.3d 1202 (5th Cir. 1994).  In Espy, the Fifth Circuit allowed trade 

associations to intervene where the U.S. Forest Service had announced it was applying a district 

court preliminary injunction order not only to the nine timber sales challenged by plaintiffs, but 

to “all future timber sales.”  Id. at 1207-08.  By contrast, this case already challenges a 

moratorium on all federal leasing nationwide, and involves no preliminary injunction request.  

As for the Louisiana preliminary injunction, it too covered the nationwide federal leasing 

moratorium, and Defendants have no interim option to ignore the Court’s order.  See Shillitani v. 

United States, 384 U.S. 364, 370 (1966) (“There can be no question that courts have inherent 

power to enforce compliance with their lawful orders . . . .”); California v. U.S. Dep’t of Labor, 

155 F. Supp. 3d 1089, 1096 (E.D. Cal. 2016) (“Should an agency neglect the orders of a federal 

court, an order enforcing the original mandate is in fact ‘particularly appropriate.’”) (citation 

omitted).  And as discussed above, Defendants have not gone beyond what this Court’s 

preliminary injunction in Louisiana required.  In fact, Defendants have contravened their 

obligations under the preliminary injunction, including by failing to appeal the vacatur of Lease 
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Sale 257, and canceling the remaining offshore lease sales included in the current Five-Year 

Leasing Program (notably on the day after oral argument before the Fifth Circuit in Louisiana).  

The Court’s preliminary injunction order in Louisiana does not alter Defendants’ adequate 

representation of any relevant interests the Groups may have in this case. 

CONCLUSION 
 

For the reasons above, and the reasons explained in the Magistrate Judge’s order denying 

intervention, the Court should deny the Groups’ appeal.  

Dated:  June 2, 2022 

Respectfully submitted, 

      /s/ Kenneth H. Laborde    
      KENNETH H. LABORDE (NO. 8067) 
      VICTORIA E. EMMERLING (NO. 33117) 
      GIEGER, LABORDE & LAPEROUSE 
      701 Poydras Street, Suite 4800 
      New Orleans, Louisiana 70139 
      Telephone:  (504) 561-0400 
      Facsimile:  (504) 561-1011 
      Email: klaborde@glllaw.com    
       temmerling@glllaw.com  
 
       -AND- 
       

PETER J. SCHAUMBERG (pro hac vice) 
JAMES M. AUSLANDER (pro hac vice) 
BEVERIDGE & DIAMOND PC 
1900 N St. NW, Suite 100 
Washington, DC 20036 
Phone: (202) 789-6000  
Fax: (202) 789-6190 
Email: pschaumberg@bdlaw.com 

jauslander@bdlaw.com  
 

Attorneys for Plaintiffs American Petroleum 
Institute, American Exploration & Production 
Council, Independent Petroleum Association of 
America, International Association of Drilling 
Contractors, EnerGeo Alliance, National Ocean 
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Industries Association, Montana Petroleum 
Association, North Dakota Petroleum Council, 
Petroleum Alliance of Oklahoma, Southeast Oil and 
Gas Association, Utah Petroleum Association, 
Western States Petroleum Association, Aries Marine 
Corporation; and Valveworks USA, Inc.    
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the above and foregoing has been served on all counsel of 

record via the Court’s electronic case management system on June 2, 2022.   

/s/ Kenneth H. Laborde    
KENNETH H. LABORDE 
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