
 

[ORAL ARGUMENT HAS NOT BEEN SCHEDULED] 
No. 22-1070 

In the United States Court of  Appeals 
for the District of  Columbia Circuit 

 
GPA MIDSTREAM ASSOCIATION, 

Petitioner, 
 

v. 
 

U.S. DEPARTMENT OF TRANSPORTATION & PIPELINE and HAZARDOUS  
MATERIALS SAFETY ADMINISTRATION,  

Respondents. 
 

MOTION OF ENVIRONMENTAL DEFENSE FUND TO  
INTERVENE IN SUPPORT OF RESPONDENT 

 
Environmental Defense Fund (EDF) hereby moves to intervene in the above-

captioned petition in support of Respondents U.S. Department of Transportation 

and Pipeline and Hazardous Materials Safety Administration (PHMSA), pursuant 

to this Court’s Rule 15(b). Petitioner seeks review of PHMSA’s final action published 

as Pipeline Safety: Safety of Gas Gathering Pipelines: Extension of Reporting Requirements, 

Regulation of Large, High-Pressure Lines, and Other Related Amendments, 86 Fed. Reg. 63,266 

(Nov. 15, 2021) (Final Rule). 

This Court should grant leave to intervene. First, EDF’s motion is timely. 

Second, EDF possesses direct and vital interests in the Final Rule—interests that the 

disposition of any petition for review of the Final Rule may impair or impede. Third, 

no existing party adequately represents the interests of EDF in this litigation.  
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Respondents do not oppose this motion, and Petitioner takes no position. 

BACKGROUND 

A. Natural gas gathering pipelines 

Natural gas gathering pipelines transport unprocessed natural gas from 

production areas like well sites to facilities where the gas can be processed. 

Historically, gathering lines were a small fraction of pipeline mileage. Final Rule at 

63,268. They were primarily located in sparsely populated areas and operated at low 

pressures with small diameters, and thus were viewed as posing a relatively low safety 

risk. Id. But the recent boom in unconventional shale drilling and hydraulic 

fracturing prompted a significant buildout of gathering lines, with increased pipeline 

mileage, diameter, pressure, and proximity to human habitation. Id. at 63,268–69.  

This has proven dangerous. Routine gathering line leaks emit methane, an 

extremely potent greenhouse gas;1 as well as ozone-contributing volatile organic 

compounds and hazardous air pollutants, exposure to which is associated with 

respiratory harm and cancer.2 And beyond everyday leaks, gathering lines may 

rupture or fail altogether, generating atmospheric pollution 3  as well as fires or 

explosions that can kill people, melt highways, and lead to evacuations, Final Rule 

at 63,272.  

 
1 Declaration of David Lyon ¶¶ 3, 13. 
2 Lyon Decl. ¶ 11; Declaration of Dr. Tammy Thompson ¶¶ 3–6; 20–21. 
3 See, e.g., Lyon Decl. ¶¶ 6–7. 
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B. Statutory and regulatory background 

Federal law directs PHMSA to “prescribe minimum safety standards” for 

pipelines to meet the need for “gas pipeline safety” and “protecting the 

environment.” 49 U.S.C. § 60102(a)(2), (b)(1). This directive applies to gathering lines, 

as Congress in 1968 authorized the Department of Transportation to regulate non-

rural gas gathering lines, see Natural Gas Pipeline Safety Act of 1968, Pub. L. 90-481, 

82 Stat. 720 (1968), and in 1992 authorized the regulation of all gathering lines, see 

Pipeline Safety Act of 1992, Pub. L. 102-508, § 109, 106 Stat. 3310 (1992).4  

By 2006, the agency had defined and set minimum safety standards for a 

limited subset of regulated gas gathering lines—those in close proximity to densely 

populated areas. See Final Rule at 63,270. But the vast majority of gathering lines 

remained federally unregulated, with PHMSA by 2001 regulating fewer than 12,000 

miles of over 435,000 total miles of lines.5 Congress devoted renewed attention to this 

issue in 2011, directing the Secretary of Transportation to review the sufficiency of 

existing laws and regulations to ensure the safety of gathering lines. Pipeline Safety, 

Regulatory Certainty, and Job Creation Act of 2011, Pub. L. 112-90, § 21, 125 Stat. 1904 (2012). 

 
4  This regulatory authority was initially delegated to the Department of 

Transportation’s Office of Pipeline Safety, and subsequently delegated to PHMSA 
when it was created by Congress in 2004. See Pub. L. 108-426, § 108, 118 Stat. 2423. 

5  PHMSA, Final Regulatory Impact Analysis, Pipeline Safety: Expansion of Gas 
Gathering Regulation Final Rule at 3 (Nov. 2021), 
https://www.regulations.gov/document/PHMSA-2011-0023-0488. 
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In response, in 2015, the Secretary of Transportation informed Congress the agency 

was considering proposing additional regulations.6 Meanwhile, Congress continued 

to receive information underscoring the problem.7  

C. The Final Rule 

And PHMSA took action. In 2016, following up on an advance notice, 

PHMSA issued a notice of proposed rulemaking that sought to significantly expand 

oversight of gathering lines, with a particular focus on reporting requirements and 

safety standards. PHMSA, Notice of Proposed Rulemaking: Pipeline Safety: Safety of Gas 

Transmission and Gathering Pipelines, 81 Fed. Reg. 20,721, 20,723 (Apr. 8, 2016).  It 

proposed regulating gathering lines in rural areas with a diameter of 8 inches or 

greater and a high operating pressure, and requiring operators of all unregulated 

gathering lines to submit annual, incident, and safety-related conditions reports. Id. 

at 20,802–803; 20,807. 

EDF and others submitted supportive comments. “[I]f adopted and 

enforced,” EDF explained, the proposal would “represent a win-win for public 

 
6  See Letter from Secretary Foxx to Congressional Leaders (May 8, 2015) 

(transmitting Oak Ridge National Laboratory, Review of Existing Federal and State 
Regulations for Gas and Hazardous Liquid Gathering Lines (Sept. 4, 2013)), 
https://perma.cc/KF9Y-U9L3. 

7 See, e.g., Report # GAO-14-667, Dep’t of Transp. is Taking Actions to Address Rail 
Safety, but Additional Actions are Needed to Improve Pipeline Safety at 47–48 (Aug. 2014), 
https://perma.cc/BG26-879K (finding that PHMSA “regulation has not kept pace 
with the changing oil and gas transportation environment,” and recommending the 
agency address gathering line safety and expand oversight of unregulated lines). 
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safety and environmental protection.”8 Congress likewise encouraged the agency’s 

progress. In the bipartisan PIPES Act of 2020, it directed PHMSA to “issue a final 

rule” regulating gathering lines by March 27, 2021. Consolidated Appropriations Act 

of 2021, Pub. L. 116-260, § 112(a), 134 Stat. 1182 (2020). 

The agency proceeded to publish the Final Rule in the Federal Register on 

November 15, 2021, taking effect May 16, 2022. The Final Rule creates a new category 

of regulated gas gathering line, Type C, consisting of over 90,000 miles of rural 

gathering lines with an outer diameter of 8.625 inches or greater that operate at 

higher stress levels or pressure. Final Rule at 63,268. It requires emergency planning 

and damage prevention programs for all Type C lines; and over 20,000 miles of 

pipelines must meet corrosion control, leak survey, and other standards depending 

on their diameter and location.9 The rule also establishes reporting standards for 

all gathering lines (and designates as Type R lines that are subject to reporting but 

otherwise remain formally unregulated). Owners and operators of all gathering 

lines must file annual and incident reports to collect “data about the state of gas 

gathering infrastructure” and to facilitate monitoring safety performance and 

determining “the need for future regulatory changes to address the risks to the 

 
8 Comment of EDF on PHMSA NPRM: Pipeline Safety: Safety of Gas Transmission 

and Gathering Pipelines, 81 Fed. Reg. 20721 (Apr. 8, 2016), (July 7, 2016), 
https://www.regulations.gov/comment/PHMSA-2011-0023-0351. 

9 Final Regulatory Impact Analysis at 15. 

USCA Case #22-1070      Document #1948894            Filed: 06/01/2022      Page 5 of 23



 6 

public, property, and the environment posed by all types of pipeline systems 

engaged in the transportation of gas.” Final Rule at 63,268.  

D. Administrative challenges to the final rule 

Pursuant to 49 C.F.R. § 190.335, on December 15, 2021, GPA Midstream and 

the American Petroleum Institute sought administrative reconsideration and an 

administrative stay of the Final Rule, arguing for modifications tempering the rule 

and a multi-year delay in its compliance deadlines. 10  PHMSA denied both 

applications on April 1, 2022.11 The Final Rule, it explained, was the “culmination 

of a decade-long effort” to ensure “common-sense” reporting and safety measures 

applied to gathering lines “that had previously escaped” any “meaningful” 

regulation.12  That effort had included thorough cost-benefit analysis and close 

 
10 See GPA Midstream & API, Petition for Reconsideration of Final Rule Safety of Gas 

Gathering Pipelines, PHMSA-2011-0023 (Nov. 15, 2021), (Dec. 15, 2021), 
https://www.regulations.gov/document/PHMSA-2011-0023-0493; GPA Midstream 
& API, Motion to Stay Final Rule, PHMSA-2011-0023, at 1–2 (Dec. 15, 2021) 
https://www.regulations.gov/document/PHMSA-2011-0023-0492. EDF submitted 
an opposition to both requests. See Opposition of Environmental Defense Fund to 
API/GPA’s Petition for Reconsideration and Motion for Stay of the Final Rule, 
PHMSA-2011-0023 (Mar. 30, 2022), 
https://www.regulations.gov/comment/PHMSA-2011-0023-0501. 

11 Deputy Administrator Tristan Brown, PHMSA, Response to Petition for 
Reconsideration of Final Rule, “Safety of Gas Gathering Pipelines: Extension of 
Reporting Requirements, Regulation of Large, High-Pressure Lines, and Other 
Related Amendments” (2137-AF38), PHMSA-2011-0023 (Apr. 1, 2022), 
https://www.regulations.gov/document/PHMSA-2011-0023-0504 (PHMSA Denial). 

12 PHMSA Denial at 11. 
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consulting with technical experts on an advisory committee.13 The result was an 

approach carefully calibrated to the “magnitude of risk” posed by different lines.14 

The agency also clarified several components of the Final Rule in response to the 

associations’ concerns.15  

Nonetheless, API filed an administrative appeal with the agency on April 30, 

2022.16 GPA Midstream filed this petition for review on May 2, 2022. 

STANDARD FOR INTERVENTION 

A party may intervene in an action as of right or permissively. Fed. R. Civ. 

P. 24(a) & (b); Mass. Sch. of Law at Andover, Inc. v. United States, 118 F.3d 776, 779 (D.C. Cir. 

1997) (applying Rule 24 to “interventions solely for purposes of appeal”).  

To intervene as of right under Rule 24 (or, as here, Federal Rule of Appellate 

Procedure 15(d)), a party must show that (1) its motion to intervene was timely; (2) it 

has an “interest relating to the property or transaction which is the subject of the 

action”; (3) it “is so situated that the disposition of the action may as a practical matter 

impair or impede” the party’s “ability to protect that interest”; and (4) the party’s 

 
13 PHMSA Denial at 2, 3–11. 
14 PHMSA Denial at 12. 
15 PHMSA Denial at 2–3; see also PHMSA, Pipeline Safety: Response to a Petition 

for Reconsideration; Technical Corrections; Issuance of Limited Enforcement Discretion, 87 Fed. 
Reg. 26,296 (May 4, 2022). 

16 See API, Appeal of Decision Denying Petition for Reconsideration (April 30, 
2022), PHMSA-2011-0023-0509, https://www.regulations.gov/document/PHMSA-
2011-0023-0509.  
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interest must not be “adequately represented by existing parties” to the action. Fund 

for Animals, Inc. v. Norton, 322 F.3d 728, 731 (D.C. Cir. 2003).  

In addition, because an “intervenor seeks to participate on an equal footing 

with the original parties to the suit,” a party seeking to intervene as of right must 

demonstrate that it has standing to sue. Fund for Animals, 322 F.3d at 731–32. An 

organization may invoke associational standing to defend agency action on its 

members’ behalf when “(1) at least one of its members would have standing to 

[defend] in his or her own right; (2) the interests it seeks to protect are germane to 

the organization’s purpose; and (3) neither the [defense] asserted nor the relief 

requested requires the participation of individual members in the lawsuit.” Hearth, 

Patio & Barbecue Ass’n v. EPA, 11 F.4th 791, 802 (D.C. Cir. 2021). 

STATEMENT OF INTEREST AND STANDING 

EDF’s strong interest in the disposition of this petition supports its motion for 

intervention. EDF is a nonprofit organization committed to protecting its members 

from the harmful effects of air pollution and climate change. It has consistently 

advocated for increased oversight over gas gathering pipelines, and the Final Rule 

secures immediate and concrete benefits to its members who live around previously 

unregulated gathering lines.17 EDF has protectable interests in shielding its members 

from being deprived of these benefits if the Final Rule were vacated.  

 
17 Declaration of Jeremy Proville ¶¶ 23–27.  
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EDF likewise has associational standing to intervene in this petition. Starting 

with the germaneness requirement, protecting the environment and human health 

for its members is one of EDF’s core objectives, and fulfilling that objective includes 

ensuring that pipelines on EDF member properties and in their communities are 

subject to minimum standards that protect people and the environment.18 EDF is a 

leading authority on the use of science, economics, and law to protect and restore 

the quality of our air and climate, transform energy systems, and ensure healthy and 

safe communities—including in the context of pipeline oversight.19 EDF’s interest in 

defending the Final Rule thus is germane to its organizational purpose. See Competitive 

Enter. Inst. v. Nat’l Highway Safety Admin., 901 F.2d 107, 111 (D.C. Cir. 1990) (explaining 

that the standard “is satisfied by a ‘mere pertinence’ between litigation subject and 

an organization’s purpose”). And defending the Final Rule does not require the 

participation of members for individualized proof or monetary relief.  

EDF also meets the final requirement of associational standing: Its members 

have a direct stake in the protections afforded by the Final Rule, and thus would 

have standing to defend the rule in their own right.  

To have Article III standing, an organization’s members must show (1) injury-

in-fact; (2) causation; and (3) redressability. Sierra Club v. FERC, 827 F.3d 59, 65 

 
18 Proville Decl. ¶¶ 5–6. 
19 Proville Decl. ¶¶ 5–6, 18.  
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(D.C Cir. 2016). A non-regulated party satisfies these standards when its injury “is 

fairly traceable to the regulatory action . . . that the [petitioner] seeks in the 

underlying lawsuit,” Fund for Animals, Inc. 322 F.3d at 733—for instance, where “a 

party benefits from agency action, the action is then challenged in court, and an 

unfavorable decision would remove the party’s benefit,” Crossroads Grassroots Policy 

Strategies v. FEC, 788 F.3d 312, 317 (D.C. Cir. 2015); Mil. Toxics Project v. EPA, 146 F.3d 

948, 954 (D.C. Cir 1998) (finding associational standing to intervene where members 

benefited from existing rule challenged by petitioner). 

That is exactly the case here. EDF members live, work, and recreate near 

gathering lines, and experience corresponding local air pollution and safety risks; and 

EDF members are also at risk from the negative effects of climate change.20 If this 

Court were to vacate the Final Rule, EDF members would suffer health, safety, 

recreational, and aesthetic injuries from increased air pollution, worsened effects of 

climate change, and increased safety risks.21  And each of these injuries would be 

“fairly traceable” to the petitioner’s success, while “a decision favorable” to EDF—

declining to vacate the rule—would redress them. Fund for Animals, 322 F.3d at 733. 

As a result, EDF and its members have both a legally protected interest under 

Rule 24(a)(2) and Article III standing to intervene independently. See LULAC v. Boerne, 

 
20 Proville Decl. ¶¶  18–19; Declaration of Francis Don Schreiber ¶¶ 3, 14, 19. 
21 Proville Decl. ¶¶ 19, 23–27; Schreiber Decl. ¶¶ 21, 24; Lyon Decl. ¶¶ 17–18. 
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659 F.3d 421, 434 n.17 (5th Cir. 2011) (“[A] movant who shows standing is deemed to 

have a sufficiently substantial interest to intervene.”).  

A. Injury-in-fact 

1. Air pollution injuries. Many EDF members reside in close proximity to 

gathering lines, and spend time recreating and working around gathering lines.22 

Over 5,200 members live within one-half mile of gathering lines in the United 

States,23 members have gathering lines on their properties, and members spend time 

with young children and vulnerable family members in proximity to those lines. 24 

Without the Final Rule, these members will suffer from increased exposure to air 

pollution caused by pollutants such as volatile organic compounds (VOCs) and 

hazardous air pollutants such as benzene. That is because the unprocessed natural 

gas transported by gas gathering lines contains these pollutants, and when those lines 

leak (or experience other major release incidents), they emit this harmful pollution.25 

And the pollution poses serious health risks. For instance, VOC emissions are 

precursors to ground-level ozone, which is associated with significant negative effects 

to human health, including out-of-hospital cardiac arrests and higher rates of strokes 

in the short term and lung cancer, heart failure, and emphysema in the long term.26  

 
22 Schreiber Decl. ¶¶ 3, 5–6; Proville Decl. ¶ 10.  
23 Proville Decl. ¶ 18.  
24 Schreiber Decl. ¶ 6, 14, 21.  
25 Thompson Decl. ¶¶ 20, 29; Proville Decl. ¶ 11; see also 86 Fed. Reg. at 63,283. 
26 Thompson Decl. ¶¶ 3–15.  
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The Final Rule helps avoid these harms. PHMSA has projected that the Final 

Rule will “reduce threats to the physical environment,” including reducing the 

frequency and consequences of natural gas gathering line failures, and that it will 

reduce pipeline leakage, thus reducing natural gas releases and air pollution 

emissions from gathering lines. See Final Rule at 63,266, 63,285, 63,291. That includes 

the gathering lines EDF members interact with on a regular basis.27 Accordingly, 

vacating the Final Rule will harm EDF members who will be impacted by increased 

emissions of VOCs that contribute to ozone formation, as well as hazardous air 

pollutants.28 Exposure to this sort of pollution is the sort of harm this Court routinely 

holds constitutes an injury-in-fact. See Nat. Res. Def. Council v. EPA, 755 F.3d 1010, 1016–

17 (D.C. Cir. 2014). 

2. Safety, property, and recreational injuries. Similarly, EDF members 

who live, work, and recreate in proximity to gathering lines face increased safety risks 

and economic and property disadvantages from the vacatur of the Final Rule.29  

In particular, EDF has members who worry that they could experience a 

serious pipeline rupture, which could ignite and cause an explosion that could harm 

them, damage their property, or lead to a wildfire that causes broader harms.30 Even 

 
27 Proville Decl. ¶ 18. 
28 Proville Decl. ¶ 19; Thompson Decl. ¶¶ 29–30. 
29 Proville Decl. ¶¶ 10, 15, 18. 
30 Schreiber Decl. ¶ 20; Proville Decl. ¶¶ 15, 18.  
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in the absence of an actual rupture, navigating these risks, and coping with the 

constant presence of such safety threats, consumes members’ time and resources.31 

They have to either live in fear that their activities might bring them in contact with 

a dangerous line, or spend time and money trying to figure out where lines are—

especially because they know that long-unregulated lines are not subject to 

maintenance or oversight and do not have to be disclosed.32  

This fear has particular impact on EDF members who enjoy outdoor 

recreation in areas where gathering lines are located, including members who 

participate in recreation with their children and grandchildren on property where 

gathering lines are located. These members are concerned about the safety risks of a 

pipeline incident, and experience less enjoyment of the land due to this burden.33 

The Final Rule mitigates these problems. First, it supplies members with 

information about pipeline incidents and locations. The rule’s annual and incident 

reporting requirements will allow EDF members to improve their peace of mind and 

physical safety—such as avoiding a pipeline with a recently reported incident, or an 

older pipeline that may be a greater risk.34 Second, the Final Rule subjects over 90,000 

miles of gathering lines to damage prevention and emergency planning standards, 

 
31 Schreiber Decl. ¶ 22. 
32 Schreiber Decl. ¶¶ 17, 18, 21, 23. 
33 Schreiber Decl. ¶¶ 17, 24 
34 Proville Decl. ¶ 24; Schreiber Decl. ¶ 22.  
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which the agency estimates will prevent incidents and facilitate faster response times 

in an emergency.35 Third, the Final Rule subjects over 20,000 miles to leak survey 

and repair standards, reducing emissions as operators find and fix leaks.36 Fourth, the 

Final Rule subjects over 20,000 miles of lines to corrosion control standards—an 

important change, as the unprocessed gas that gathering pipelines transport causes 

those lines to corrode especially quickly, contributing to leaks and failures.37 These 

findings track EDF members’ experiences—that unregulated lines have a tendency 

to become brittle, rusted, or exposed, and to face a high risk of leak or rupture.38 

The Final Rule thus provides direct safety benefits to EDF members by 

improving gathering line safety and reducing the likelihood of harmful incidents. 

Vacatur of the rule will harm EDF members by depriving them of these benefits. 

3. Climate injuries. EDF members will also suffer injuries from greenhouse 

gas emissions that contribute to the harmful effects of climate change if the Final 

Rule is vacated or otherwise invalidated.  

Gathering lines are a significant source of methane emissions, which can occur 

both from discrete events such as a major pipeline rupture, and from leaks that 

consistently emit gas over a longer period of time.39 In March 2022, for instance, a 

 
35 Final Regulatory Impact Analysis at 15. 
36 Final Regulatory Impact Analysis at 15. 
37 See Final Regulatory Impact Analysis at 4, 7. 
38 Schreiber Decl. ¶ 10. 
39 Lyon Decl. ¶¶ 6, 13.  
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large-diameter gathering line in Webb County, Texas released about 900 metric tons 

of methane in just over an hour, resulting in the year’s most severe U.S. methane 

release.40 While that break was particularly acute, methane releases from gathering 

lines are not unusual. By EPA estimates, in 2019, gas gathering line leaks were 

responsible for—at minimum—113 kilotons of methane.41 Peer-reviewed research 

demonstrates that methane emissions from the U.S. oil and gas sector are far higher 

than inventory estimates. 42  And gathering pipelines accounted for one-fifth of 

methane emissions from major sources in the Permian Basin in one recent study.43  

These emissions have serious climate effects. PHMSA found that these effects 

include “an increase in temperature and sea level rise; changes in weather patterns 

toward an intensified water cycle with stronger floods and droughts; and stress on 

ecosystems,” while “economic losses from climate change include reduced 

agricultural yields, human health risks, property damages from increased flood 

 
40 Lyon Decl. ¶¶ 6, 7.   
41  EPA, Natural Gas and Petroleum Systems in the GHG Inventory, Annex 3.6, 

https://www.epa.gov/ghgemissions/natural-gas-and-petroleum-systems-ghg-
inventory-additional-information-1990-2019-ghg.  

42 Ramón A. Alvarez et al., Assessment of Methane Emissions from the U.S. Oil and 
Gas Supply Chain, 361 Science 186, 186 (2018), 
https://www.science.org/doi/10.1126/science.aar7204; Zavala-Araiza et al., 
Reconciling divergent estimates of oil and gas methane emissions, 51 Proc. Natl. Acad. Sci. 15597 
(2015), https://www.pnas.org/content/112/51/15597.  

43 Cusworth et. al, Intermittency of Large Methane Emitters in the Permian Basin, 
Environ. Sci. & Technol. Lett. 2021, 8, 569–71, available at 
https://pubs.acs.org/doi/pdf/10.1021/acs.estlett.1c00173.  

USCA Case #22-1070      Document #1948894            Filed: 06/01/2022      Page 15 of 23



 16 

frequencies, [and] the loss of ecosystem services.” 44  These effects will 

disproportionately impact “minority, low-income, underserved, and other 

disadvantaged populations and communities.” Final Rule at 63,291.  

And these climate effects will directly impact EDF members. They could 

generate negative economic impacts for EDF members who rely on ranching and 

grazing. 45  They will harm EDF members whose family members who are 

particularly vulnerable to air pollution.46 And they will expose EDF members to 

more severe wildfires, heat waves, and drought.47 

The Final Rule will help address these problems. By PHMSA’s estimate, the 

rule will “reduc[e] methane, carbon dioxide, and other GHG emissions” associated 

with “natural gas gathering line failures that result in releases and incidents.”48 By 

remaining in effect, the Final Rule will benefit EDF members by reducing their 

susceptibility to climate impacts caused by greenhouse gas emissions. 

B. Causation and redressability  

EDF members also meet the causation and redressability requirements for 

Article III standing. Non-regulated parties have standing when their “injury is fairly 

 
44  PHMSA, Final Environmental Assessment at 16 (Nov. 2021), 

https://www.regulations.gov/document/PHMSA-2011-0023-0485.  
45 Schreiber Decl. ¶ 5, 14.  
46 Schreiber Decl. ¶ 14; Thompson Decl. ¶¶ 3–15. 
47 Proville Decl. ¶¶ 13, 19; Schreiber Decl. ¶ 14.  
48 Final Environmental Assessment at 16; see also id. at 18.  
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traceable to the regulatory action . . . that the [petitioner] seeks in the underlying 

lawsuit.” Fund for Animals, 322 F.3d at 733. That is particularly true when “a party 

benefits from agency action, the action is then challenged in court, and an 

unfavorable decision would remove the party’s benefit.” Crossroads, 788 F.3d at 317. 

And that is just what happened here. As explained above, the Final Rule reduces 

harmful emissions and as well as expenses and difficulties EDF members currently 

face. Vacating the rule would again subject EDF members to those injuries. 

Accordingly, the injuries would be “fairly traceable” to such a decision, while “a 

decision favorable” to EDF would redress them. Fund for Animals, 322 F.3d at 733. 

GROUNDS FOR INTERVENTION 

I. EDF is entitled to intervene as of right. 

EDF meets the requirements to intervene as of right in this petition and 

respectfully requests that this Court grant its motion to intervene. 

A. EDF’s motion is timely.  

EDF’s motion to intervene is timely because it is submitted within 30 days of 

the filing of the petition. Fed. R. App. P. 15(d). No more is needed to satisfy this factor. 

See Ala. Municipal Distribs. Grp. v. FERC, 300 F.3d 877, 879 (D.C. Cir. 2002). 

B. EDF has a vital interest that may be impaired or impeded 
by the disposition of this petition. 

EDF likewise has vital interests in this litigation, as explained in detail in our 

discussion of standing. The resolution of the petition will determine whether 

USCA Case #22-1070      Document #1948894            Filed: 06/01/2022      Page 17 of 23



 18 

hundreds of thousands of unregulated gathering pipelines will be subject to basic 

incident reporting requirements, and whether over 90,000 miles of gathering lines 

will be subject to enhanced safety and environmental protections. EDF members live, 

work, and recreate among these unregulated pipelines. 49  EDF has protectable 

interests in shielding its members from harms that would result if the rule’s long-

awaited gathering line regulations are vacated or delayed.50  

EDF’s advocacy activities underscore the organization’s strong interest here. 

EDF has been an active participant in the underlying rulemaking, submitting public 

comments detailing support for the rule, meeting with agency officials to provide 

input on the regulatory process, and opposing industry’s reconsideration petition.51 

An adverse resolution of this petition would impair EDF’s ability to protect 

these interests. Vacatur of the rule would prevent the enforcement of a “regulatory 

system” of which EDF’s members are direct “beneficiaries.” Wal-Mart, 834 F.3d at 

566. That, in turn, would put EDF members at significant risk—of continued 

 
49 Proville Decl. ¶ 18. 
50 Schreiber Decl. ¶¶ 22–24; Proville Decl. ¶¶ 23–26.    
51  Comment of EDF on PHMSA NPRM: Pipeline Safety: Safety of Gas 

Transmission and Gathering Pipelines, 81 Fed. Reg. 20721 (Apr. 8, 2016), (July 7, 2016), 
https://www.regulations.gov/comment/PHMSA-2011-0023-0351; March 3, 2022 
Meeting Summary, Docket PHMSA-2011-0023, 
https://www.regulations.gov/document/PHMSA-2011-0023-0505; Opposition of 
Environmental Defense Fund to API/GPA’s Petition for Reconsideration and 
Motion for Stay of the Final Rule, PHMSA-2011-0023 (Mar. 30, 2022), 
https://www.regulations.gov/comment/PHMSA-2011-0023-0501. 
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exposure to dangerous pollutants, increased risk of climate-related catastrophe, and 

ongoing difficulty and expense in filling the existing regulatory gap themselves. 

C. EDF’s interests are not adequately represented. 

The federal government does not adequately represent these interests. For this 

to be so, an applicant must show only that the existing parties’ “representation of 

[their] interest ‘may be’ inadequate.” Trbovich v. United Mine Workers, 404 U.S. 528, 

538 n.10 (1972). A petitioner “ordinarily should be allowed to intervene unless it is 

clear” that the existing party “will provide adequate representation for the absentee,” 

Fund for Animals, 322 F.3d at 736–37. 

EDF easily satisfies this “minimal” showing. In re Brewer, 863 F.3d 861, 873 

(D.C. Cir. 2017). Recognizing the old wisdom that “a doubtful friend is worse than a 

certain enemy,” Crossroads, 788 F.3d at 314, this Court has “often concluded that 

governmental entities do not adequately represent the interests of aspiring 

intervenors,” Fund for Animals, 322 F.3d at 736 & n.9. The same is true here. 52 The 

respondents’ “obligation is to represent the interests of the American people” broadly. 

 
52 Indeed, this Court regularly permits nonprofit advocacy organizations like 

EDF to intervene in support of agencies in actions seeking to invalidate regulations 
that limit harmful pollution and impose basic safety and environmental standards on 
infrastructure and industries that cause that pollution. See, e.g., Order, Competitive Enter. 
Inst. v. NHTSA, Case No. 20-1145 (D.C. Cir. Oct. 8, 2020), ECF No. 1865427 (petition 
for review of, inter alia, greenhouse-gas standards for passenger vehicles and light 
trucks); Order, Truck Trailer Mfrs. Ass’n, Inc. v. EPA, Case No. 16-1430 (D.C. Cir. Mar. 
10, 2017), ECF No. 1665427 (petition for review of, inter alia, greenhouse-gas standards 
for heavy-duty trailers). 
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See id. at 736. Meanwhile, EDF’s “concern is for” its organizational objective of 

protecting human health and the environment both in general and for its members. 

Id. Given respondents’ more general responsibilities, EDF’s interests are not 

adequately represented. See id. at 737. 

II. In the alternative, this Court should grant EDF permissive 
intervention. 

In the alternative, the Court should allow permissive intervention. Federal 

Rule of Civil Procedure 24(b) grants courts broad discretion to allow “timely” 

intervention for “anyone” whose “defense . . . shares with the main action a common 

question of law or fact” if intervention will not “unduly delay or prejudice the 

adjudication of the original parties’ rights.” This is a substantially lower burden than 

the test for intervention as of right under Rule 24(a)(2).  

For most of the same reasons discussed above, permissive intervention is 

warranted. First, the motion is timely. See LULAC v. Wilson, 131 F.3d 1297, 1308 (9th Cir. 

1997) (explaining that timeliness inquiry is the same). Second, there are obviously 

common questions of law and fact. Third, the Court should exercise its equitable 

discretion to permit intervention under Rule 24(b) because this case presents issues 

of exceptional importance to EDF that respondents may not adequately protect. 

CONCLUSION 

The Court should grant EDF’s motion to intervene as a respondent in this 

matter. 
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Respectfully submitted, 
 
/s/ Matthew W.H. Wessler   
MATTHEW W.H. WESSLER 
LINNET DAVIS-STERMITZ 
GUPTA WESSLER PLLC 
2001 K Street NW, Suite 850 North 
Washington, DC 20006 
(202) 888-1741 
matt@guptawessler.com 
 
Erin Murphy 
Environmental Defense Fund 
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Washington, DC 20009 
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