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SUPREME COURT-STATE OF NEW YORK 
IAS PART-ORANGE COUNTY 

Present: HON. ROBERT A. ONOFRY, J.S.C. 

SUPREME COURT : ORANGE COUNTY 

DANSKAMMER ENERGY, LLC., 
Plaintiff(s)/Petitioner(s) 

-against-

X To commence the statutory time period 
for appeals as of right (CPLR 5513[C, 
you are advised to serve a copy of this 
order, with notice of entry, upon all 
parties. 

NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION, 
COMMISSIONER BASIL SEGGOS, in his official 
capacity, LAURA AND LARRY DOES 1-10, in 
their official capacities, GOVERNOR KATHY 
HOCHUL, in her official capacity, and THE STATE 
OF NEW YORK, 

Defendant(s)/Respondent(s). 

X 

Index No. EF008396-2021 

DECISION and ORDER 

Motion Date: April 5, 2022 

Motion 49 

The following papers numbered I to 5 were read and considered on a motion by non-
parties Riverkeeper, Inc. and Scenic Hudson, Inc. for leave to file an amici curiae brief in the 
action. 

Notice of Motion- Ommen Affirmation- Exhibit A  1-3 
Opposition- Memorandum of Law 4 
Reply- Ommen Affirmation 5 

Upon the foregoing papers, it is hereby, 

ORDERED, that the motion is denied. 

FactuaUProcedural Background 

The Plaintiff/Petitioner Danskammer Energy, LLC (hereinafter "Petitioner") filed an 

application with the New York State Department of Environmental Conservation (hereinafter 

"DEC") for a Title V air permit modification to construct and operate an approximately 536 net 
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megawatt ("MW") repowered natural gas fired power plant (the "Danskammer Energy Center") 

on the site of the existing Danskammer Generating Station, located in the Town of Newburgh, 

Orange County (the "Project"). The DEC denied the application based on Section 7(2) of the 

Climate Leadership and Community Protection Act ("CLCPA"). In so doing, the Petitioner 

argues, the DEC established a de facto rule proscribing the development of upgraded fossil fuel 

power plants like Danskammer. However, the Petitioner asserts, the CLCPA § 7(2) does not 

authorize the DEC to deny any permits. 

The Petitioner commenced this proceeding seeking the following relief: (1) vacatur of 

the DEC's October 27, 2021, denial of the Title V permit; (2) a judgment declaring that the DEC 

does not have the authority to deny a Title V permit based on CLCPA § 7(2) or PSL § 66-p; (3) a 

permanent injunction precluding the DEC from taking any further action to deny the permit 

pursuant to CLCPA Section 7(2) or PSL Section 66-p; and (4) remanding the matter to DEC and 

the Siting Board for further action consistent with the Court's order. 

In the motion at bar, non-parties Riverkeeper, Inc. and Scenic Hudson, Inc. (hereinafter 

referred to collectively as the "Riverkeeper Movants") move for leave to file an amid curiae 

brief in the action. 

In support of the motion, the Riverkeeper Movants submit an affirmation from counsel, 

Todd Ommen. 

Ommen notes that the lower courts have not adopted controlling standards for granting 

leave to file an amici curiae brief. Thus, he asserts, the Court should apply the rules adopted by 

the New York State Court of Appeals (22 NYCRR § 500.23) concerning the same, as have other 

lower courts. 
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Here, he argues, granting the Riverkeeper Movants amici curiae status would not 

prejudice either party, as this motion is being made before the Court will hear oral arguments, 

and because the other parties will have a full opportunity to respond to the motion. 

Moreover, he notes, the Court has set a date for submission of proposed amicus briefs, 

and this brief is timely filed. 

On the merits, Ommen asserts that Riverkeeper Movants are not-for-profit organizations 

whose missions are to protect and restore the Hudson River and the drinking water supply for 

nearby communities. Both have extensive experience representing and advocating for the 

continued protection of the Hudson River and local communities on behalf of their members. 

For decades, both have advocated and litigated regarding power plants, including multiple 

lawsuits concerning this very facility. 

Here, he argues, the Petitioner's proposed plant will contribute greenhouse gas and other 

emissions that will impact the health and safety of the nearby, under-served communities to the 

proposed plant, as well as New Yorkers as a whole. The Riverkeeper Movants seek leave to file 

an amici curiae brief because it will assist the Court in understanding that, even if the Court were 

to accept the Petitioner's arguments and remit the matter for further proceedings, the Petitioner's 

permit application would still be denied as unconstitutional under recent changes to the New 

York State Constitution, to wit: the so called Environmental Rights Amendment, which grants 

New Yorkers the "right to clean air, water, and a healthful environment." NY Const art. 1, § 19; 

see also CLCPA § 7(2) (the "Environmental Rights Amendment"). 

To date, Ommen notes, the parties have not addressed the Environmental Rights 

Amendment, as that amendment was not yet passed at the time of the application at bar. However, 
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he argues, should the Court remand the application for further consideration, the applicability of 

the amendment will be an important consideration. As such, he asserts, the proposed amicus 

curiae brief touches on a relevant and important topic that may not be briefed by the parties. 

Ommen notes that his firm operates in the Elisabeth Haub School of Law, and that the 

faculty played a significant role in the creation and passing of the Environmental Rights 

Amendment. For example, Professor Katy Kuh led the state bar committee responsible for 

evaluating the amendment prior to its adoption. 

Similarly, he notes, on January 20, 2022, he gave a presentation to the New York State 

Bar Association on the very issues central to the proposed brief, including the impact of the 

Environmental Rights Amendment in permitting, statutory interpretation and litigation contexts. 

In sum, he argues, the motion should be granted, and the annexed brief accepted as part of 

the record. 

In opposition to the motion, the Petitioner submits a memorandum of law. 

In the memorandum, the Petitioner argues as follows. 

In the proposed amid curiae brief, the Riverkeeper Movants claim to provide additional 

legal bases for denying the Danskammer permit. However, such bases were not raised nor relied 

upon by the DEC in denying the permit, and are not raised by the other parties in this proceeding. 

Thus, the arguments are irrelevant to the proceeding. 

Further, the Riverkeeper Movants offer no proof in support of the arguments raised, e.g., 

on how the plant would have a disproportionate impact on a CLCPA disadvantaged community. 

Rather, their proposed arguments "boil down to pointing out that a repowered Danskammer 

would emit GHGs and other air pollutants." However, emissions at the plant would comply with 
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all relevant laws and regulations, including the stringent emission requirements applicable under 

the federal Clean Air Act. Thus, if Danskammer is deemed to have a disproportionate impact on 

environmental justice communities, then every other power plant that emits any quantity of 

pollutants must do so as well, and there is "no basis to read Section 7(3) in such a bizarre and 

overbroad manner." 

In addition, the Riverkeeper Movants argue that any further proceedings on 

Danskammer's application will be fruitless because it will be unable to demonstrate compliance 

with New York State's recently enacted "green amendment." 

However, again, the DEC did not base the permit denial on a failure to comply with the 

amendment, which had not yet been adopted at the time of its decision. 

Moreover, there is no basis to read the amendment as authorizing the DEC to deny a 

permit based on the same even where an applicant can demonstrate compliance with all other 

applicable laws and regulations. 

Thus, the motion should be denied. 

In reply, the Riverkeeper Movants submit a memorandum of law. 

In the memorandum, the Riverkeeper Movants argue as follows. 

The Petitioner does not oppose the motion for leave to file the amici curiae brief, but 

rather merely takes issue with the merits of the arguments in the brief. 

However, contrary to the Petitioner's arguments, the DEC is not limited to the issues 

initially raised in denying the permit because the DEC is required to apply the law as it exists as 

the time of a decision. Thus, while the record in this proceeding is limited to that before the 

DEC at the time of the initial application, should the matter be remanded, the DEC must apply 
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the law as it exists at that time. 

Further, again contrary to the arguments of the Petitioner, compliance with all other 

applicable laws and regulations does not guarantee compliance with the Environmental Rights 

Amendment. Indeed, this is exactly why the Environmental Rights Amendment was passed to 

address situations where there are regulatory gaps. 

In sum, the Riverkeeper Movants argue, they should be permitted to file an amici curiae 

brief 

Discussion/Legal Analysis 

Initially, as noted by the Riverkeeper Movants, other than the Court of Appeals, the 

courts of New York have not adopted guidelines for determining whether to accept amicus briefs. 

In New York State Senator Kruger v. Bloomberg (1 Misc.3d 192 [2003; Ling-Cohan, J.], 

the Supreme Court, New York County, summarized the law as follows. 

Amicus curiae has been defined as "one who, as a stander by, when a judge is in doubt or 
mistaken in a matter of law, may inform the court. "[T]he function of an amicus curiae' 
is to call the court's attention to law or facts or circumstances in a matter that might 
otherwise escape its consideration; it is a privilege and not a right; he [or she] is not a 
party, and cannot assume the functions of a party; he [or she] must accept the case before 
the court with issues made by the parties, and may not control the litigation." 

There are few cases addressing such applications in the trial court, in part because the 
parties may stipulate to amicus curiae status. Certainly, where the trial court needs to 
obtain the advice of a disinterested expert on the law applicable to a proceeding before 
the court, it can invite the expert to file a brief amicus curiae, provided that it gives notice 
to the parties of the person consulted and a copy of such advice, and afford the parties 
reasonable opportunity to respond. 22 NYCRR 100 3(B)(6)(b). "In cases involving 
questions of important public interest leave is generally granted to file a brief as amicus 
curiae." "Unlike the typical intervenor, amici are quite often large organizations or 
associations that represent a particular interest group." 8 NYPRAC, § 8:4 [1996]. 

Even when intervention is denied, the party seeking to intervene may still be permitted to 

appear as amicus curiae. Where the movant "begs leave of the court to intervene as a 
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party in this action" but "asserts no right against anyone, nor claims no duty owing by 
anyone," he may nevertheless "be of assistance to the court as amicus curiae" and 
"allowed to introduce argument, authority or evidence to protect his interests." Where a 
person is uniquely qualified to give relevant testimony, the court, in the exercise of its 
discretion, may call the amicus curiae to give testimony. 

Where all possible points of view were represented by counsel, the application to appear 
as amicus will be denied, as nothing would be served by allowing additional appearances. 
The same considerations which persuaded a court to deny intervention by permission may 
come to play in denying a request for amicus status. If the granting of amicus curiae 
status might delay the case, the court could deny the application in its discretion. 

Furthermore, the amicus curiae is "not a party, and cannot assume the functions of a 
party; he [or she] must accept the case before the court with issues made by the parties, 
and may not control the litigation." The court can set conditions on the granting of 
amicus status, such as limiting or denying oral argument, and even has the discretion, in 
an appropriate case, to allow the amicus to ask questions of a witness. 

The Court of Appeals is the only court that has promulgated a rule specifying the standard 
for granting a motion for amicus curiae status. 22 NYCRR 500.11(e). The rule provides: 
A brief may be filed only by leave of court granted on motion, or upon the court's own 
request. Motions for amicus curiae relief, when appropriately made on notice to all of the 
parties and sufficiently in advance of the argument of the appeal to allow adequate court 
review of the motion and the proposed brief, must include consideration of and 
satisfaction to the court of at least one of the following criteria: 

(1) a showing that the parties are not capable of a full and adequate presentation 
and that movants could remedy this deficiency; 
(2) that movants would invite the court's attention to the law or arguments which 
might otherwise escape its consideration; or 
(3) that amicus curiae briefs would otherwise be of special assistance to the court. 

The Appellate Division, Second Department has promulgated a rule which addresses the 
method for seeking amicus curiae status: "Permission to file an amicus curiae brief shall 
be obtained by persons who are not parties to the action or proceeding by motion on 
notice to each of the parties." 22 NYCRR 670.11(a). The Second Department does not 
permit oral argument, unless ordered by the court. 22 NYCRR 670.11(b). 

The Appellate Division, Fourth Department rule provides that a person must "make a 
motion to serve and file a brief amicus curiae. An affidavit in support shall briefly set 
forth the issues to be briefed and the movant's interest in the issues, The proposed brief 
may not duplicate arguments made by a party to the appeal or proceeding.... A person 
granted permission ... shall not be entitled to oral argument." 22 NYCRR I000.13(k). 
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After distilling the information contained in the rules promulgated by the appellate courts 
and trial court cases addressing amicus curiae, the court has considered the following 
criteria in evaluating the within orders to show cause for amicus curiae status: (1) whether 
the movant seeking amicus curiae status moves by order to show cause; a motion by order 
to show cause seeking amicus is the preferable procedure as the trial court can then set an 
expeditious return date and procedure for providing notice by specifying how the parties 
are to be served, so as not to interfere with the main action; (2) whether the 
affidavit/affirmation in support indicates the movant's interest in the issues to be briefed 
and sets forth the issues, with a proposed brief attached; (3) whether the 
affidavit/affirmation in support indicates: (a) a showing that the parties are not capable of 
a full and adequate presentation and that movant could remedy this deficiency; or (b) that 
movant would invite the court's attention to the law or arguments which might otherwise 
escape its consideration; or © that its amicus curiae brief would otherwise be of special 
assistance to the court; and (4) whether the amicus curiae application or status would 
substantially prejudice the rights of the parties, including delaying the original 
action/proceeding; and (5) whether the case concerns questions of important public 
interest. 

New York State Senator Kruger v. Bloomberg, 1 Misc.3d 192 [internal citations omitted]; see 

also, 8 N.Y.Prac., Civil Appellate Practice § 8:4 (3d ed). 

The Second Department has held that an amici curiae have no status to raise issues and 

cite alleged errors which were never raised or cited by the parties. Reform Educational 

Financing Inequities Today (R.E.F.I.T.) v. Cuomo, 199 A.D.2d 488 [2rd Dept. 1993] modified on 

other grounds 86 N.Y.2d 279. 

Here, applying this standard, the Riverkeeper Movants's motion is denied. 

Significantly, the proposed arguments are not only contingent, but also not properly 

before the Court and fundamentally speculative. 

First, for any of the arguments made by Riverkeeper Movants to be relevant, the Court 

must first decide that there is merit to the Petitioner's argument that the matter must be remitted 

for further proceedings. That is, it is not disputed that the Environmental Rights Amendment 
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was not yet enacted at the time of the application at bar. Thus, the applicability of the same was 

not, and could not have been, addressed in the determination under review. 

Further, and again significantly so, were this Court to find merit to the Petitioner's 

argument that its application requires further proceedings, it is not argued that this Court 

possesses the authority to determine, in this proceeding, whether the Environmental Rights 

Amendment applies and, if so, whether it precludes the grant of the permit in any event. Indeed, 

it would be well beyond the scope of this Court's authority in this proceeding to render such a 

determination. Rather, the primary function of this Court is review of the DEC's determination. 

Thus, the Riverkeeper Movants are inviting the Court to, in effect, speculate that 

remitting the matter for further proceedings would be futile because, regardless, the Petitioner 

will be unable to satisfy the requirements of the Environmental Rights Amendment. However, 

this would constitute, at best, an impermissible advisory opinion. Simon v. Norirax N.E., LLC, 

44 A.D.3d 1027 [2nd Dept. 2007]. 

Moreover, even assuming, arguendo, that the Environmental Rights Amendment is 

properly raised and is applicable, the issue of whether the amendment would preclude the 

issuance of the requested permit clearly encompasses, at a minimum, some fact-based inquiry, 

which has yet to be made, and for which there is not yet a record to review. Clearly, the 

Petitioner must be afforded the opportunity to make a record. 

In sum, the motion is denied. 

Accordingly, and for the reasons cited herein, it is hereby, 

ORDERED, that the motion is denied; and it is further, 

ORDERED, that the parties, by and through counsel, if retained, are directed to appear for 
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a Status Conference on Tuesday, June 14, 2022, at 1:30 p.m., at the Orange County Court 

House, 285 Main Street, Court Room #3, Goshen, New York, if the Courts are in session and 

open to the public. If the Courts are not open to the public at that time, the conference will be 

held virtually, by video conferencing, at that time, or such other time as may be designated by the 

Court. 

The foregoing constitutes the decision and order of the court. 

Dated: May 10, 2022 ENTER 
Goshen, New York 

VIA NYSCEF 

TO: GREENBERG TRAURIG, LLP 
54 State Street, Sixth Floor 
Albany, New York 12207 

Steven C. Russo 
1 Vanderbilt Avenue 
New York, New York 10017 

Brenda Colella 
Barclay Damon Tower 
125 East Jefferson Street 
Syracuse, New York 13202 

Counsel for Petitioner-Plaintiff 

Joshua Michael Tallent 
Assistant Attorney General 
For the Respondents 
Office & P.O. Box 
The Capitol 
Albany, New York 12224 

HON. ROBERT A. ONO RY, .S.C. 
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Pace Environmental Litigation Clinic 
for Proposed Amid Curiae 
Office & P.O. Box 
78 North Broadway 
White Plains, New York 10603 
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