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GLOSSARY

Aircraft Rule

Control of Air Pollution From Airplanes and Airplane Engines:
GHG Emission Standards and Test Procedures, 86 Fed. Reg.
2136 (Jan. 11, 2021)

EPA

U.S. Environmental Protection Agency

FAA

U.S. Federal Aviation Administration

ICAO

International Civil Aviation Organization

NEPA

National Environmental Policy Act

Section 231

42 U.S.C. § 7571

ix
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INTRODUCTION

Clean Air Act Section 231, 42 U.S.C. § 7571, gives EPA broad authority to
regulate emissions of air pollutants, including greenhouse gases, from aircraft
engines. For the last twenty-five years, EPA has used that authority to adopt into
domestic law the international pollutant emission standards negotiated between the
193 countries who are party to the Convention on International Civil Aviation.
Adopting domestic standards that are at least as stringent as international standards
is necessary to ensure the unimpeded movement of U.S. airplanes in international
airspace.
In the Aircraft Rule at issue here, EPA followed this historical course and
adopted first-of-their-kind standards for aircraft emissions of greenhouse gases that
align with international standards adopted in 2017. These standards, which apply
to newly designed and newly manufactured aircraft, establish a fuel efficiency
metric for aircraft that reflects technologies already deployed by aircraft
manufacturers today – so-called “technology-following” standards. In doing so,
the standards make enforceable the efficiency gains achieved by the aircraft
industry to date and set the stage for further aircraft greenhouse gas regulations
going forward.
Petitioners object that these standards do not reduce emissions through more
aggressive changes to the design, operation, and fuel choice of aircraft. EPA

1
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shares Petitioners’ concerns about climate change and the need to reduce emissions
of greenhouse gases. But EPA’s compliance with its international obligations was
overdue and it determined that a broader rule would further delay regulation of
greenhouse gases. Petitioners ignore both the urgency and importance of adopting
these regulations, which prevented significant disruption of the U.S. aviation
industry and which constitute a first step towards reducing aircraft greenhouse gas
emissions both domestically and around the world.
In National Association of Clean Air Agencies v. EPA, this Court reviewed
and upheld EPA’s adoption of comparable domestic aircraft emission standards
that aligned with international standards – even where those standards would only
serve to enforce the status quo. As explained below, EPA’s action once again falls
well within the broad discretion afforded it by Clean Air Act Section 231 and the
precedents of this Court. The Aircraft Rule should be upheld.
STATEMENT OF JURISDICTION

This Court has jurisdiction under Clean Air Act Section 307(b)(1), 42 U.S.C.
§ 7607(b)(1). The petitions for review were timely filed because the Aircraft Rule
at issue here was published on January 11, 2021, 86 Fed. Reg. 2136, and the
petitions for review were filed before the petition deadline of March 12, 2021. See
ECF Nos. 1881404 (State Pet.), 1880397 (Env. Pet.).

2
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STATEMENT OF THE ISSUES

1.

Whether the Aircraft Rule was a lawful exercise of EPA’s discretion

under Clean Air Act Section 231, which allows EPA to set those emission
standards for aircraft it deems “appropriate” and which this Court has affirmed is
“extraordinarily broad”?
2.

Whether EPA’s adoption of aircraft greenhouse gas standards that

align with international limits took appropriate account of the urgent need for
rulemaking and the unique features of the aircraft industry, including its global
character and the substantial emission reductions already achieved by the market?
PERTINENT STATUTES AND REGULATIONS

Pertinent statutes and regulations not in Petitioners’ addenda are reproduced
in the Addendum following this brief.
STATEMENT OF THE CASE

A.

Statutory background
1.

Clean Air Act Section 231

The overall purpose of the Clean Air Act is “to protect and enhance the
quality of the Nation’s air resources so as to promote the public health and welfare
and the productive capacity of its population.” 42 U.S.C. § 7401(b)(1). Title II of
the Act, 42 U.S.C. §§ 7521-7590, provides EPA with authority to issue national
emission standards for mobile sources of air pollution (such as automobiles, non-

3
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road vehicles, locomotives, and aircraft), and for the fuels used by those mobile
sources. Section 231, 42 U.S.C. § 7571, authorizes EPA to set emission standards
for aircraft engines. Similar to other types of mobile sources that EPA regulates
under Title II, the Act preempts States’ authority to establish aircraft emission
standards that differ from the federal standards. Id. § 7573; see also id. §§ 7543(a),
(e) (preempting State motor vehicle and nonroad engine or vehicle standards), &
7545(c)(4)(A) (preempting State fuel standards). Notably, EPA does not have
authority under the Clean Air Act to enforce the standards it sets for aircraft under
Section 231; that authority rests in the Federal Aviation Administration (“FAA”).
Id. § 7572(a). And only FAA, not EPA, has the authority to prescribe standards for
aviation fuels. 49 U.S.C. § 44714.
Under Section 231(a)(2), “[t]he Administrator [of EPA] shall, from time to
time, issue proposed emission standards applicable to the emission of any air
pollutant from any class or classes of aircraft engines which in his judgment
causes, or contributes to, air pollution which may reasonably be anticipated to
endanger public health or welfare.” Id. § 7571(a)(2). The Administrator is to
consult with the FAA on such standards, and is prohibited from making any
changes to standards that “would significantly increase noise and adversely affect
safety.” Id. § 7571(a)(2)(B). Section 231(a)(3) then directs the Administrator to
hold public hearings on the proposed standards in areas “most seriously affected by

4
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aircraft emissions,” and gives EPA 90 days from proposal of its standards to “issue
such regulations with such modifications as [the Administrator] deems
appropriate.” Id. § 7571(a)(3). The standard-setting provisions in subsections
231(a)(2) and (3) set no other limitations on EPA’s consideration and
establishment of “appropriate” emission standards for aircraft.
The effective date for EPA’s selected standards is governed by Section
231(b), which provides that standards “shall take effect” after the period of time
EPA determines – in consultation with the Secretary of Transportation – is
necessary “to permit the development and application of the requisite technology”
to meet the standard, “giving appropriate consideration to the cost of compliance
within such period.” Id. § 7571(b). The Act also includes one final check against
emission standards that might interfere with safety. Under Section 231(c), any
regulations “with respect to aircraft shall not apply if disapproved by the President,
after notice and opportunity for public hearing, on the basis of a finding by the
Secretary of Transportation that any such regulation would create a hazard to
aircraft safety.” 42 U.S.C. § 7571(c). 2

Section 231 includes one additional provision – an initial requirement in
subsection 231(a)(1) that EPA “commence a study and investigation of emissions
of air pollutants from aircraft” to determine the extent of their effects on air quality
and the “technological feasibility of controlling such emissions.” 42 U.S.C.
§7571(a)(1). That investigation was commenced “[w]ithin 90 days after December

2
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The delegation of authority in Section 231 “is both explicit and
extraordinarily broad,” National Association of Clean Air Agencies v. EPA, 489
F.3d 1221, 1229 (D.C. Cir. 2007) (“NACAA”), and “confer[s] broad discretion to
the [EPA] Administrator to weigh various factors in arriving at appropriate
standards,” id. at 1230. Under this broad authority, EPA “determin[es] what
standard is most reasonable for aircraft engines,” and may, but “is not required to
achieve a technology-forcing result.” 86 Fed. Reg. at 2157; NACAA, 489 F.3d at
1229-30.
2.

ICAO and the Chicago Convention

In 1944, the United States and 51 other nations signed an international treaty
titled the Convention on International Civil Aviation (known as the Chicago
Convention) to “establish[] the legal framework for the development of
international civil aviation.” 86 Fed. Reg. at 2140. 3 Its primary objective was to
ensure that development occurred “in a safe and orderly manner,” with
international aviation “established on the basis of equality of opportunity and
operated soundly and economically.” 86 Fed. Reg. at 2140. To that end, the

31, 1970.” Id.; see “Aircraft Emissions: Impact on Air Quality and Feasibility of
Control,” Doc. APTD0757, accessible by searching document title at:
https://nepis.epa.gov/.
See also Convention on International Civil Aviation – Doc 7300, available at:
https://www.icao.int/publications/pages/doc7300.aspx.
3
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Convention urges its member States to “collaborate in securing the highest
practicable degree of uniformity in regulations, standards, procedures and
organization in relation to aircraft, … in all matters which such uniformity will
facilitate and improve air navigation.” Id. (quoting the Chicago Convention).
Upon treaty ratification, the Chicago Convention established the
International Civil Aviation Organization, or “ICAO,” which then became a
specialized agency of the United Nations. Id. ICAO now consists of 193 member
States, including the United States. Id. 4 It is responsible for setting “international
standards for aviation safety, security, efficiency, capacity, and environmental
protection” through the cooperative establishment of international “Standards and
Recommended Practices,” which are then used by member States to develop
domestic regulations governing civil aviation. 86 Fed. Reg. at 2140. ICAO is thus
the global forum for negotiation and cooperation on international civil aviation and
the mutual standards that govern it. While member States to the Chicago
Convention may establish standards that are more or less stringent than those
adopted by ICAO, that are different in character, or that comply by different
means, they must give notice to ICAO of any deviations. Id. However, a failure to
adopt standards that are at least as stringent as international standards may prevent

See “About ICAO,” available at: https://www.icao.int/abouticao/Pages/default.aspx.
4
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a member State from using its aircraft in international transportation, as “Member
States may ban the use of any aircraft within their airspace that does not meet
ICAO standards.” Id.
ICAO has a technical committee focused specifically on environmental
protection and the establishment of international standards for pollutant emissions
from aircraft. Founded in 1983, the Committee on Aviation Environmental
Protection is responsible for “evaluating, researching, and recommending measures
to the ICAO Council that address the environmental impacts of international civil
aviation.” Id. at 2141. The Committee is comprised of members and observers
from the member States, alongside “intergovernmental and non-governmental
organizations representing the aviation industry and environmental interests.” Id.
The Committee works in three-year cycles to develop and propose Standards and
Recommended Practices, which are considered and potentially adopted by the
ICAO Assembly at a triennial meeting. Id. at 2141 n.24. If the ICAO membership
adopts a standard proposed by the Committee, it becomes part of the ICAO
Standards and Recommended Practices in Annex 16 to the Chicago Convention –
and so must be adopted into member States’ domestic law to ensure that their
aircrafts’ certifications will continue to be honored by other member States. Id.
The Committee’s 13th work cycle began in February of this year. It will run until

8
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the triennial meeting of ICAO in February 2025, at which time any new emission
standards are expected to be adopted. 5
The United States’ participation in the Committee on Aviation
Environmental Protection is coordinated between the FAA, the State Department,
and EPA. The FAA serves as the primary U.S. representative at annual Committee
Steering Group meetings and at triennial meetings to adopt standards; EPA serves
as an advisor to the FAA. Both agencies contribute technical expertise to the
Committee’s working groups. 86 Fed. Reg. at 2141.
B.

Regulatory background
1.

Regulation of conventional pollutants from aircraft

Upon Clean Air Act Section 231’s enactment in the early 1970s, EPA began
using its authority to regulate air pollutant emissions from aircraft. In its early
rules, EPA set standards for gaseous exhaust emissions, smoke, and fuel venting
(the discharge of raw fuel from an engine). See, e.g., 38 Fed. Reg. 19088 (July 17,
1973); 41 Fed. Reg. 34722 (Aug. 16, 1976). With the advent of international,
industry-wide aircraft emission standards, however, EPA’s focus shifted to
ensuring U.S. cooperation with international efforts, and U.S. compliance with its
international obligations, to control aircraft pollution.

See “EPA Collaboration on International Air Pollution Standards for Aircraft,”
available at: https://www.epa.gov/regulations-emissions-vehicles-and-engines/epacollaboration-international-air-pollution-standards.
5
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In June 1981, ICAO adopted its first international emission standards for
aircraft, limiting emissions of nitrogen oxides, carbon monoxide, and
hydrocarbons. 86 Fed. Reg. at 2141. The nitrogen oxides standards were
tightened in 1993, 1999, 2005, and again in 2011. Id. Consistent with its
obligations under the Chicago Convention, EPA issued domestic regulations under
Section 231 to “align the U.S. emissions requirements with those promulgated by
ICAO.” Id. at 2142. While EPA has in some instances deviated from the
particulars of the corresponding ICAO standard, “[a]ll of these previous ICAO
emission standards, and the EPA’s standards reflecting them, have generally been
considered anti-backsliding standards” that are “technology-following.” Id.
Technology-following standards set limits reflecting technology that has already
been widely employed within the industry; this means “most aircraft engines
[already] meet the standards” when they are adopted by ICAO, but the standards
ensure that the industry does not regress to higher-emitting aircraft designs. Id.
EPA’s practice of adopting ICAO’s technology-following standards has remained
consistent for some twenty-five years. See, e.g., 62 Fed. Reg. 25356 (May 8,
1997), 70 Fed. Reg. 69664 (Nov. 17, 2005); 77 Fed. Reg. 36342 (June 18, 2012);
see also 87 Fed. Reg. 6324 (Feb. 3, 2022) (proposing adoption of ICAO
technology-following standards for aircraft emissions of particulate matter).

10
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One such rulemaking was reviewed by this Court in NACAA, which upheld
EPA’s adoption of ICAO’s 1999 standards for nitrogen oxides. 489 F.3d at 122930 (considering 70 Fed. Reg. at 69664). The Court rejected an argument that
Section 231 requires adoption of “technology-forcing” standards: standards based
on technology that has not yet been developed or shown to be widely feasible or
employed within the industry (where the standard then “forces” the whole or some
portion of the industry to apply that technology). 489 F.3d at 1229-30. Instead,
the Court concluded that EPA had lawfully adopted ICAO’s technology-following
standards. Id.
2.

Regulation of greenhouse gases from aircraft
a.

The 2016 Endangerment Findings

In August 2016, EPA issued findings that greenhouse gas emissions from
certain aircraft engines contribute to air pollution that endangers public health and
welfare under Section 231(a)(2)(A) of the Clean Air Act; these findings triggered
EPA’s obligation to regulate those emissions under Clean Air Act Section 231. 81
Fed. Reg. 54422 (Aug. 15, 2016) (“2016 Findings”). The 2016 Findings contained
EPA’s determinations that (1) “elevated concentrations of [greenhouse gases] in
the atmosphere endanger the public health and welfare of current and future
generations” within the meaning of Section 231(a)(2)(A); and (2) greenhouse gas
emissions from engines used in certain aircraft “cause or contribute to” air

11
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pollution that “endangers public health and welfare” under Section 231(a)(2)(A).
86 Fed. Reg. at 2143; see 42 U.S.C. § 7571(a)(2)(A); see generally 81 Fed. Reg. at
54422. The 2016 Findings were specific to “subsonic jet aircraft with a maximum
takeoff mass … greater than 5,700 kilograms” and to “subsonic propeller-drive
(e.g., turboprop) aircraft with a [maximum takeoff mass] greater than 8,618
kilograms.” 86 Fed. Reg. at 2143. This excluded certain airplanes and engines
like smaller turboprop airplanes, smaller jets, helicopters, and military aircraft. Id.
The 2016 Findings addressed the endangerment attributable to the six “wellmixed” greenhouse gases: greenhouse gases that are long-lived and so, once
emitted, become broadly distributed or mixed throughout the entire global
atmosphere. 81 Fed. Reg. at 54423 n.2. These gases were first determined by
EPA in 2009 to “constitute the primary cause of climate change.” 86 Fed. Reg. at
2143. Aircraft engines emit two of those gases – carbon dioxide and nitrous oxide
– though the vast majority of emissions are in the form of carbon dioxide. Id. at
2143-44. All told, the types of aircraft covered by the 2016 Findings accounted for
89 percent of total U.S. aircraft emissions of greenhouse gases. Id.
Having made the 2016 Findings, EPA was obligated under Section 231 to
“propose and adopt … [greenhouse gas] standards for these covered aircraft
engines.” Id. at 2138.
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The 2017 ICAO standards & the Aircraft Rule

In 2004, ICAO’s Committee on Aviation Environmental Protection defined
three goals for its work going forward. Amongst these was a goal to “limit or
reduce the impact of aviation [greenhouse gas] emissions on the global climate.”
Id. at 2140. Work on an international greenhouse gas standard 6 for aircraft began a
few years later in 2009 and continued until 2016, when the Committee proposed
the aircraft greenhouse gas standards to the (governing) ICAO Council. Id. at
2142. Those standards were adopted by the full ICAO Assembly in 2017. Id. at
2138.
The ICAO greenhouse gas standards apply to “[c]ivil subsonic jet airplanes
(those powered by turbojet or turbofan engines and with a [maximum takeoff
mass] greater than 5,700 kilograms), as well as larger civil subsonic propellerdriven airplanes (those powered by turboprop engines and with a [maximum
takeoff mass] greater than 8,618 kilograms).” Id. at 2138. The standards
themselves set a benchmark for the fuel efficiency of regulated aircraft while they
are operating within approved normal flight conditions (when the airplane is

While EPA sets standards for the defined group of “greenhouse gases” that
includes carbon dioxide, ICAO’s work and standards have been specific to carbon
dioxide, which constitutes 99 percent of aircraft greenhouse gas emissions. See 86
Fed. Reg. at 2144. For purposes of this brief, however, we refer to both standards
as “greenhouse gas” standards.
6
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“steady, straight, level, and trim, at manufacturer-selected speed and altitude”)
under ICAO-defined “reference conditions” that standardize flight tests between
aircraft. Id. at 2156. The fuel efficiency metric is not a single numerical standard,
but rather “a mathematical function that incorporates the specific air range … of an
airplane/engine combination (a traditional measure of airplane cruise performance
in units of kilometer/kilogram of fuel) and the reference geometric factor … , a
measure of fuselage size.” Id. at 2138. 7
The ICAO greenhouse gas standards apply to newly manufactured aircraft in
two categories, with the stringency and the timing of the standards depending on
the category. Id. at 2138. First, ICAO set standards governing wholly new aircraft
designs, which are known as “new type designs.” New type designs have never
been manufactured or “type certificated,” which is an official design approval
“whereby the FAA ensures that the manufacturer’s designs meet the minimum
requirements for airplane safety and environmental regulations.” Id. at 2147 &
n.78. The ICAO greenhouse gas standards were applicable to new type design

As EPA acknowledged, the use of a standard that is a function of airplane mass
means the aircraft standard does not reward reductions in aircraft weight. Id. at
2145. EPA found that the ICAO metric was appropriate because of the difficulty
of standardizing weight assumptions across a diversity of aircraft intended to be
used in diverse ways and because weight reduction for the aircraft may not result
in operational reductions in emissions because, e.g., the airplane might simply
carry more fuel. Id.
7
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aircraft seeking certification on or after January 1, 2020. 8 Id. at 2138, 2142; see
also id. at 2148 (providing the fuel efficiency equation for new type design
aircraft).
Second, ICAO set standards for newly manufactured aircraft built according
to existing and already type-certificated designs, which are known as “inproduction” aircraft. Id. at 2147. Because of the increased difficulty of modifying
existing design configurations to meet a new standard and the time needed to have
those modifications certified, ICAO’s compliance deadline for in-production
aircraft is January 1, 2028. Id. at 2138; see also id. at 2151 (providing the fuel
efficiency equation for in-production aircraft). The ICAO standards also provide a
trigger to compel early compliance with the greenhouse gas standards by inproduction aircraft making modifications between January 1, 2023, and January 1,
2028. Under that provision, an aircraft making a modification in that period that
will increase greenhouse gas emissions by more than 1.5 percent triggers an
immediate requirement to meet the in-production greenhouse gas standard
otherwise applicable in 2028. Id. at 2138, 2151.

New type designs with a maximum takeoff mass of 60,000 kilograms or less, and
with 19 or fewer passenger seats have an additional two years to comply, until
January 1, 2023, id. at 2138, because the implementation of technology
improvements is more costly for these planes than for similarly sized commercial
planes, id. at 2150.
8
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The ICAO standards for both new type design aircraft and in-production
aircraft were intended to be technology-following. Id. at 2137. In keeping with
typical ICAO practice, the greenhouse gas standards were predicated on a
demonstration that “manufacturers have already developed or are developing
improved technology that meets the … standards, and that the new technology will
be integrated in airplanes throughout the fleet in the time frame provided before the
implementation of the standards’ effective date.” Id. at 2165.
ICAO’s adoption of these greenhouse gas emission standards in 2017
triggered EPA’s obligation to set domestic U.S. standards that are at least as
stringent or to file a notice of variance with ICAO (with the attendant risks for
domestic industry). Id. at 2140. On August 20, 2020, EPA proposed to set
domestic standards that are equivalent to the ICAO standards. 85 Fed. Reg. 51556.
This was several months after the first compliance deadlines for new type design
aircraft in the ICAO standards, which was January 1, 2020. See id. at 51567. EPA
thus worked quickly to finalize the Rule to prevent further delay and minimize
additional risks to U.S. aircraft – which requires not only EPA’s standard-setting
rulemaking under Section 231 but the FAA’s proposal and finalization of a
separate rulemaking on how those standards will be enforced at the time of

16

USCA Case #21-1018

Document #1945846

Filed: 05/06/2022

Page 27 of 140

certification. 9 See Resp. to Comments, EPA-HQ-OAR-2018-02276-0228, at 87,
JA____.
EPA’s proposal relied on new analysis of “publicly available and
independent data” on the technological feasibility and costs of ICAO-equivalent
standards, and the emission improvements associated with these technologies
relative to “the improvements that are anticipated to occur in the absence of
regulation.” 86 Fed. Reg. at 2165. EPA’s analysis also considered two more
stringent alternatives – Scenarios 2 and 3 – for domestic greenhouse gas emission
standards for aircraft. Id. at 2145. Scenario 2 proposed to accelerate the
compliance deadline for in-production aircraft to 2023, rather than 2028 (with
select classes of aircraft retaining effective dates in 2025 and 2028). Airplane
Greenhouse Gas Standards Tech. Supp. Doc. (“Standards TSD”), EPA-HQ-OAR2018-0276-0227, at 129, JA____. EPA found that Scenario 2 would result in “no
additional costs or [greenhouse gas] emission reductions compared to the final
standards.” 86 Fed. Reg. at 2145. Scenario 3 proposed to increase the stringency
of the new type design standard by an additional 2.5 percent, to increase the
stringency of the in-production standard by 2-7 percent, and to accelerate the inproduction compliance deadline as in Scenario 2. Standards TSD at 129, JA____.

The FAA’s proposal to implement and enforce EPA’s standards is under
development and is expected this year.
9
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EPA concluded that Scenario 3 “would have further limited additional costs and
some additional [greenhouse gas] emission reductions compared to the [ICAOequivalent] standards,” but EPA found that “the additional emission reductions are
relatively small … and do not justify deviating from the international standards and
disrupting international harmonization.” 86 Fed. Reg. at 2145.
Following public comment, EPA promulgated the final Aircraft Rule on
January 11, 2021. Id. at 2136. The Aircraft Rule adopted ICAO’s fuel efficiencybased approach and set standards for new type design and in-production aircraft
that were equivalent to those set by ICAO. Id. 10 Because the ICAO compliance
deadline for new type design aircraft had already passed, EPA re-set that deadline
to January 11, 2021 (the day of the Rule’s publication); EPA noted that it was not
aware of any new type design aircraft affected by the gap between domestic and
international compliance dates. Id. at 2148. EPA adopted ICAO’s remaining
compliance deadlines: requiring compliance for some smaller new type design
aircraft in 2023, id., and for in-production aircraft in 2028, with a trigger for early
compliance by modified in-production aircraft between 2023 and 2028, id. at 2151.

The Rule also adopted updated ICAO test procedures for hydrocarbons, carbon
monoxide, nitrogen oxides, and smoke, which are not challenged here. Id. at 2138,
2169.

10
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The Aircraft Rule explained that – consistent with ICAO’s consideration of
technologies expected to be widely deployed by 2020 – all but two in-production
aircraft could meet the greenhouse gas standards when they were adopted in 2021.
Id. at 2164-65. EPA also projected that both in-production aircraft that did not
meet the Rule’s greenhouse gas standards – the Boeing 767F and the Airbus A380
– would stop production before the Rule’s 2028 compliance date for in-production
aircraft. Id. (The Airbus A380 went out of production in 2021 after the Rule’s
promulgation; the Boeing 767F is still being manufactured at present. Id. at 216465.) Accordingly, EPA projected the Rule to have no industry costs or emission
benefits relative to a “business-as-usual” scenario that assumed the end of
production of these two planes and assumed the continued use of available fuel
efficiency technologies throughout the fleet. Id. at 2164. However, the Agency
noted that the Rule would “ensur[e] that all new type design and in-production
airplanes are at least as efficient as today’s airplanes,” and “prepare[] [U.S.
manufacturers] for any future standard change due to their experience with the[se]
first-ever standards.” Id. at 2158.
c.

Future greenhouse gas standards

As described above, ICAO aircraft standards are considered in three-year
work cycles, culminating in a triennial recommendation to and vote of the full
ICAO Assembly. At the end of each cycle, the member States also set the agenda
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for the following cycle. 11 Although particular standards, including pollutant
emission standards, are not revised on a fixed schedule, near-term revision of the
2017 ICAO greenhouse gas standards that EPA adopted in the Aircraft Rule is
likely. The most recent work cycle of the Committee on Aviation Environmental
Protection, Cycle 12, concluded in February 2022. Committee Cycle 13 will run
from February 2022 until February 2025, with a final meeting to agree on the
adoption of any new standards occurring in February 2025. 12 At the end of Cycle
12, the United States announced its position that Cycle 13 should include work “to
set more stringent [greenhouse gas] … standards at the [Cycle 13] meeting in
February 2025.” 13 Although the decision of the parties as to the Agenda for Cycle
13 has not been made public by ICAO, some reports indicate that ICAO’s
Committee on Aviation Environmental Protection will indeed be considering

See “EPA Collaboration on International Air Pollution Standards for Aircraft,”
available at: https://www.epa.gov/regulations-emissions-vehicles-and-engines/epacollaboration-international-air-pollution-standards.
11

12

See id.

See “Views of the United States on Emissions Future Work During the CAEP/13
Cycle” (“U.S. ICAO Proposal”) at 2.1-2.3, available at:
https://icao.usmission.gov/wp-content/uploads/sites/280/CAEP.12.WP_.062.16.enVIEWS-OF-THE-UNITED-STATES-ON-EMISSIONS-FUTURE-WORKDURING-THE-CAEP13-CYCLE.pdf.
13
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updated greenhouse gas emission standards for aircraft in this work cycle. 14 If
ICAO adopts new international greenhouse gas standards in 2025, EPA will be
compelled to either revise its domestic greenhouse gas standards to be at least as
stringent or notify ICAO that it has chosen to diverge from the international
consensus.
At the same time, ICAO is proceeding with programs to reduce aircraft
greenhouse gases that are distinct from setting standards for engine and airframe
manufacturers. These include “operational improvements, sustainable aviation
fuels, and market-based measures.” Resp. to Comments at 87, JA____.
C.

Procedural background

Two petitions for review challenging the Aircraft Rule were filed with the
D.C. Circuit on January 15, 2021, and consolidated under the lead case State of
California v. EPA, D.C. Cir. No. 21-1018. ECF No. 1881404 (State Pet.); ECF

See “ICAO CAEP Meeting Overview, 7th-17th February 2022,” Int’l Bus.
Aviation Council, at 2, available at:
https://ibac.org/files/documents/ICAO_CAEP12_Overview_2022-final.pdf (listing
the approved agenda for “Future Work within the [Committee Cycle 13] (next
three years),” including “Dual standard-setting process approved (CO2 emissions &
noise [Standards and Recommended Practices] for subsonic aircraft)”); “Is ICAO
Eyeing Stricter Aircraft Emissions Standards?,” Simply Flying, Feb. 18, 2022,
available at: https://simpleflying.com/icao-aircraft-emissions-standards/
(“[S]ources close to the matter have informed Reuters that ICAO’s Committee on
Aviation Environmental Protection … agreed on Thursday to already begin
drafting newer and even stricter [greenhouse gas] standards for civil aircraft.”).
14
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No. 1880397 (Env. Pet.). On February 16, 2021, the United States moved to have
the consolidated cases put in abeyance while EPA reviewed the Aircraft Rule for
consistency with Executive Order 13,990 on “Protecting Public Health and the
Environment and Restoring Science to Tackle the Climate Crisis.” ECF No.
1885534; see 86 Fed. Reg. 7037 (Jan. 25, 2021). Petitioners stated that they did
not oppose a six-month abeyance, which the Court granted on February 17, 2021.
ECF No. 1885804. At the parties’ request, that abeyance was extended by an
additional three months on August 26, 2021. ECF No. 1911757. EPA committed
that at the close of the additional three-month period, it would “provide the parties
and the Court with its decision whether to repeal, revise, or reconsider the Airplane
Rule.” ECF No. 1910367.
On November 15, 2021, the United States reported that it would not
commence a reconsideration proceeding or new rulemaking pertaining to the
Airplane Rule, so the parties requested that the abeyance be lifted and these
challenges proceed to the merits. ECF No. 1922539. The Court lifted the
abeyance on December 2, 2021. ECF No. 1925182.
SUMMARY OF ARGUMENT

EPA’s adoption of the Aircraft Rule was a lawful and reasonable exercise of
its discretion to establish appropriate greenhouse gas emission standards for
aircraft engines under Clean Air Act Section 231. The Aircraft Rule sets first-ever
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standards for greenhouse gas emissions from newly designed and newly
manufactured (but previously designed) aircraft. Those standards align with
international greenhouse gas emission standards for aircraft that were adopted by
ICAO in 2017. In adopting domestic standards equivalent to those negotiated on
the international stage, EPA lawfully and reasonably weighed the need for timely
rulemaking to avoid adverse consequences for U.S. aircraft manufacturers and
operators, the importance of harmonization with the international standards, and
the particular market characteristics of the aircraft industry. The result is a set of
standards that – while concordant with the fuel efficiency advances already
achieved in the civil aviation sector – ensures the maintenance of that efficiency
going forward and provides a foundation for further greenhouse gas regulation of
aircraft both internationally and domestically.
Petitioners’ challenges to this exercise of discretion lack merit. Although
Petitioners attempt to import into Section 231 a number of purportedly mandatory
criteria governing EPA’s adoption of standards for aircraft emissions – and claim
that EPA acted unlawfully in failing to follow that rubric – the standard-setting
provisions of Section 231 include no such textual requirements. To the contrary,
this Court held in NACAA that Section 231 affords EPA “extraordinarily broad”
discretion and specifically affirmed EPA’s discretion to weigh such considerations
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as the importance of aligning domestic and international aircraft emission
standards.
EPA’s exercise of that discretion was also reasonable. That EPA did not
examine a greater range of possible technological, operational, and other strategies
for reducing greenhouse gas emissions from aircraft does not invalidate the
Aircraft Rule. EPA explained that the scope of its examination here was bounded
by the need to timely adopt standards at least as stringent as those adopted
internationally – an obligation that was overdue – and by the aviation-specific
considerations that weighed in favor of harmonizing domestic and international
standards. At the same time, EPA explained that the standards would facilitate
additional regulation of aircraft greenhouse gas emissions going forward.
In addition, EPA reasonably addressed environmental justice and federalism
concerns. EPA’s compliance with its obligation to report on those effects under
two Executive Orders is not subject to judicial review. And EPA otherwise
reasonably addressed the appropriateness of more stringent standards to combat
climate effects, including impacts to vulnerable communities.
For these reasons, and as further explained below, the Aircraft Rule should
be upheld. However, in the event this Court remands the Rule for EPA’s further
consideration, it should do so without vacatur (relief that no party has requested
here). Vacating the Aircraft Rule would have significant consequences for the
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U.S. aviation industry and would not advance the public health and environmental
objectives of the Clean Air Act or of Petitioners.
STANDARD OF REVIEW

Under the applicable standard of review, 42 U.S.C. § 7607(d)(9), a court
must uphold EPA’s action unless it was “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” This standard of review “is a
narrow one,” and the court is not “to substitute its judgment for that of the agency.”
Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). To the
contrary, this “highly deferential” standard “presumes the validity of agency
action.” NACAA, 489 F.3d at 1228 (citing AT&T Corp. v. FCC, 349 F.3d 692, 698
(D.C. Cir. 2003)) (internal quotation marks omitted). The pertinent question is
“whether the [agency’s] decision was based on a consideration of the relevant
factors and whether there has been a clear error of judgment.” Motor Vehicle Mfrs.
Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (citation omitted).
Particular deference is given to an agency with regard to technical matters within
its area of expertise. Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462
U.S. 87, 103 (1983); West Virginia v. EPA, 362 F.3d 861, 867-68 (D.C. Cir. 2004).
That particular deference extends generally “to … EPA when it acts under
unwieldy and science-driven statutory schemes like the Clean Air Act.” NACAA,
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489 F.3d at 1229 (quoting Bluewater Network v. EPA, 372 F.3d 404, 410 (D.C.
Cir. 2004)) (internal quotation marks omitted).
Judicial deference also extends to an agency’s interpretation of a statute it
administers. Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837,
842-45 (1984). Under Chevron step one, if Congress has “directly spoken to the
precise question at issue,” that intent must be given effect. Id. at 842-43.
However, under Chevron’s second step, “if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the agency’s
answer is based on a permissible construction of the statute.” Id. at 843. Where
“Congress has ‘explicitly left a gap for the agency to fill, the agency’s regulation is
given controlling weight unless [it is] ... manifestly contrary to the
statute.’” NACAA, 489 F.3d at 1229 (quoting Household Credit Servs., Inc. v.
Pfennig, 541 U.S. 232, 239 (2004)).
ARGUMENT

As explained by this Court in NACAA, and outlined below, Section 231
provides EPA with unusually broad discretion to select the standards for aircraft
emissions that it considers “appropriate.” Here, EPA acted within the lawful
bounds of that discretion and consistent with this Court’s opinion in NACAA,
which assessed a nearly identical circumstance. EPA weighed a number of
considerations – including the relationship of domestic aircraft greenhouse gas
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standards to governing international standards – and it weighed those
considerations reasonably.
I.

The Aircraft Rule was a lawful exercise of Clean Air Act Section
231, which leaves the appropriate regulatory considerations to
EPA’s substantial discretion.
The Aircraft Rule was a lawful exercise of Clean Air Act Section 231, which

grants EPA broad authority to determine how best to regulate pollutant emissions
from aircraft. Subsection 231(a)(2)(A) authorizes EPA to devise proposed
standards to control emissions from aircraft. It states:
The Administrator shall, from time to time, issue proposed emission
standards applicable to the emission of any air pollutant from any
class or classes of aircraft engines which in his judgment causes, or
contributes to, air pollution which may reasonably be anticipated to
endanger public health or welfare.
42 U.S.C. § 7571(a)(2)(A). EPA’s authority to finalize those standards, appearing
in 42 U.S.C. § 7571(a)(3), is similarly expansive. Within 90 days of issuing the
proposal – and after consulting with the FAA and holding public hearings – the
EPA Administrator “shall issue such regulations with such modifications as he
deems appropriate.” Id. Neither subsection dictates precisely how EPA should
select standards or weigh pertinent factors.
Congress placed only two substantive constraints on EPA’s standard-setting
discretion under Section 231, which appear in subsections 231(a)(2)(B)(ii) and
231(b). The first is a blanket prohibition: under Section 231(a)(2)(B)(ii), EPA
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cannot adopt or change an emission standard that “adversely affect[s] safety” and
“significantly increase[s] noise.” Id. § 7571(a)(2)(B)(ii). The second does not
restrict the factors EPA may consider in setting standards but governs when
standards may come into force: under Section 231(b), EPA cannot set an effective
date that would provide inadequate lead-time for development and application of
any necessary technology. Id. § 7571(b). EPA’s lead-time determination must
also “giv[e] appropriate consideration to the cost of compliance.” Id.
This Court has already held in NACAA that the delegation of authority in
Section 231 “is both explicit and extraordinarily broad.” 489 F.3d at 1229. In
particular, the Court determined that Section 231’s text “providing that the
Administrator could, ‘from time to time,’ act ‘in his judgment,’ as ‘he deems
appropriate,’ … conferred broad discretion … to weigh various factors in arriving
at appropriate standards.” Id. at 1229-30; see also Massachusetts v. EPA, 549 U.S.
497, 532 (2007) (noting that Congressional use of “broad language” “reflects an
intentional effort to confer [regulatory] flexibility”). The “extraordinarily broad”
language of Section 231 thus leaves to EPA’s discretion the nature and scope of
the standards, as well as the relevant considerations that should weigh in their
selection.
EPA reasonably exercised that discretion here, and its selection and
balancing of appropriate considerations is entitled to deference. See NACAA, 489
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F.3d at 1229 (“[B]ecause [in Section 231] Congress has ‘explicitly left a gap for
the agency to fill, the agency’s regulation is given controlling weight unless [it is]
... manifestly contrary to the statute.”). The Aircraft Rule explained that the
breadth of discretion afforded EPA under Section 231 allows for the adoption of
technology-following standards that serve to harmonize domestic and international
law and prevent competitive effects on U.S. manufacturers operating in a global
aviation market. See, e.g., 86 Fed. Reg. at 2157. While EPA interprets its
authority under Section 231 to be “somewhat similar to those provisions that
require us to identify a reasonable balance of specified emissions reduction, cost,
safety, noise, and other factors,” EPA is “not compelled … to obtain the ‘greatest
degree of emission reduction achievable.’” Id. As such, EPA need not give
“subordinate status” to factors other than emissions reduction. Id.; see also Sierra
Club v. EPA, 325 F.3d 374, 378 (D.C. Cir. 2003) (holding that even a Clean Air
Act provision requiring the “greatest emission reduction achievable” did not bind
the Agency to weigh “pure technological capability” to the exclusion of other
factors like cost, lead time, and safety nor “resolve how [EPA] should weigh all
these factors”). EPA’s interpretation falls squarely within this Court’s precedent in
NACAA, which upheld this same statutory interpretation as applied to EPA’s
adoption of aircraft standards for emissions of nitrogen oxides. 489 F.3d at 1230;
see generally id. at 1225-26, 1230.
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EPA’s interpretation also reflects the unique features of the regulated
industry. Aircraft and their engines are manufactured and sold around the world,
and routinely operate in international airspace. 86 Fed. Reg. at 2140.
Accordingly, as the Court affirmed in NACAA, “EPA does not regulate [aircraft
emissions] on a blank slate” but rather as a party to the Chicago Convention, which
sets international emission standards for this international industry. 489 F.3d at
1225. Against this backdrop, “EPA has historically given significant weight to
uniformity with international requirements as a factor in setting aircraft engine
standards,” considering both diplomatic and market effects. 86 Fed. Reg. at 2157.
This approach “is not ‘manifestly contrary to the statute’” and is due deference,
489 F.3d at 1230.
Petitioners’ arguments against EPA’s application of its Section 231 authority
are unavailing. To begin, they do not persuasively distinguish NACAA, which
addressed EPA’s domestic adoption of international nitrogen oxides standards that
petitioners there similarly attacked as “technology-following” rather than
“technology-forcing.” Petitioners briefly acknowledge the NACAA opinion, but
claim the Court held that EPA may only consider “extra-statutory factors” like
harmonization with international standards to “fine-tune” EPA’s “balanced
consideration of the statutory factors,” not to “nullify” or “rewrite clear statutory
terms.” See Env. Br. at 32-33 (internal quotation omitted), 39-40; State Br. at 31-
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32. This contention fails first because, as described above, Section 231 does not
list or dictate EPA’s consideration of particular “statutory factors.” Instead, the
“extraordinarily broad” language of Section 231 leaves EPA with considerable
discretion to identify and apply relevant considerations and promulgate appropriate
standards. Second, the suggestion that EPA has only a limited power to consider
international standards to “fine-tune” standards derived through Petitioners’
preferred approach misreads NACAA and unduly narrows the Court’s holding.
This Court stated clearly that in Section 231, “Congress has delegated expansive
authority to EPA to enact appropriate regulations applicable to the emission of air
pollutants from aircraft engines,” and so held there was nothing per se
impermissible about EPA giving determinative weight to considerations of
international harmonization and urgency, and establishing a standard, as here, that
would “not actually effect an emissions reduction.” 489 F.3d at 1229-30; see
Resp. to Comments at 264-65, JA____-____.
Petitioners’ attempts to distinguish NACAA on its facts also miss the mark.
Petitioners claim the Court’s holding depended on its determinations that the
nitrogen oxides rule “tighten[ed]” emission standards by 16 percent, Env. Br. at
39-40, and that EPA intended to continue to study more stringent reduction
strategies, State Br. at 28 & n.43. But EPA’s action to “tighten[]” the nitrogen
oxides standards for future airplane designs merely brought them up to date with
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what most of the industry was already achieving: like the greenhouse gas standards
in the Aircraft Rule, the standards were technology-following. See NACAA, 489
F.3d at 1225 (acknowledging that “the new [nitrogen oxides] standards ‘will not
impose any additional burden on manufacturers,’ because ‘94 percent of all engine
models currently in production already meet the [1999 ICAO] standards.’”
(quoting 70 Fed. Reg. at 69675)).
Accordingly, it would be equally accurate here as in NACAA to describe the
selected standards as “tightening” the limits applicable to aircraft emissions. Both
rules increase regulatory stringency by lowering the applicable limit on aircraft
engines’ emissions rate compared to the pre-regulatory baseline. The nitrogen
oxides standards under review in NACAA tightened the applicable limit for airplane
designs developed in the future by 16 percent (and did not regulate continued
production of existing designs at all). 489 F.3d at 1225-26 (citing 70 Fed. Reg. at
69667, 69677-78). The greenhouse gas standards at issue here go even further,
increasing the stringency level for both new type designs and in-production aircraft
from emissions that are entirely unrestrained (and so mathematically infinite) as a
legal matter down to a fixed legal limit. 86 Fed. Reg. at 2148, 2151. The increase
in stringency is not, therefore, a factual distinction between the two cases; if
anything, the greenhouse gas standards’ broader applicability makes them the more
stringent of the two. See Resp. to Comments at 272, JA____ (noting that the
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greenhouse gas standards also apply to in-production aircraft, while the nitrogen
oxides rule did not).
Nor is NACAA distinguishable because EPA characterized its nitrogen
oxides standards as part of an “ongoing phased approach” that anticipated more
stringent standards in the future. See NACAA, 489 F.3d at 1225-26; 70 Fed. Reg.
at 69675-77. In the case of nitrogen oxides, EPA’s action was even more overdue
than it is here: ICAO had already issued updated 2005 nitrogen oxides standards at
the time EPA was completing its action to adopt ICAO’s 1999 nitrogen oxides
standards (the action challenged in NACAA). NACAA, 489 F.3d at 1225-26. This
prompted the Agency to confirm that it would assess and likely adopt more
stringent standards in a subsequent rulemaking. Id. Although ICAO has not yet
issued a second round of greenhouse gas standards here and so EPA was not in a
comparable position to confirm a second rulemaking, more stringent international
standards for greenhouse gases are almost certainly coming and have been
specifically requested by the United States for the next standard-setting cycle
running from February 2022-February 2025. See supra Statement of the Case
B.2.c.
Ultimately, however, Petitioners ignore NACAA’s conclusion that Section
231 gives EPA broad standard-setting discretion in favor of a claim that Section
231, in fact, establishes an “unambiguous” duty to consider and weigh factors in
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the particular manner preferred by Petitioners. 15 Env. Br. at 26, 28; see also id. at
33-36 (assessing EPA’s purported obligation to consider “the extent to which
aircraft greenhouse gas emissions affect air quality,” “technological feasibility,”
and “cost, lead time, noise, and safety”). Even setting aside NACAA, Petitioners
misread Section 231.
According to Petitioners, EPA’s duty to consider the technological
feasibility of reducing emissions beyond international standards is “prescribe[d]”
by the text of Section 231(a)(1). 16 Env. Br. at 27-28. That provision required EPA
to conduct a one-time “study and investigation” “to determine” the extent of
aircraft emissions’ impacts on air quality and the feasibility of controlling them.

Petitioners also point to Section 231’s use of the term “shall” in support of this
alleged duty. See Env. Br. at 28. EPA does not dispute that determining that a
class of aircraft engines “causes, or contributes to” endangering air pollution
triggers a mandatory duty, but that duty is only to issue and finalize emission
standards, which EPA did here. 42 U.S.C. § 7571(a)(2)(A), (a)(3). Notably, the
D.C. District Court’s opinion in Center for Biological Diversity v. EPA, which
Petitioners cite as support, states at most that EPA has a duty to “regulat[e]”
harmful aircraft emissions; the court in fact affirmed that Section 231’s mandatory
language “does not rob EPA of regulatory discretion; on the contrary, … section
231 ‘confer[s] broad discretion to the Administrator to weigh various factors in
arriving at appropriate standards’ for aircraft emissions.” 794 F. Supp. 2d 151,
160, 162 (D.D.C. 2011), declined to follow by Friends of the Earth v. EPA, 934 F.
Supp. 2d 40, 47-48 (D.D.C. 2013) (quoting NACAA).
15

Although Petitioners are often vague about the textual basis for their
“unambiguous” “listed” factors, see Env. Br. at 28, their claim that EPA must
consider technology feasibility, where supported by citation, is attributed to this
provision. See also id. at 35.
16
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42 U.S.C. § 7571(a)(1). Petitioners claim EPA’s authority to propose standards
under Section 231(a)(2)(A) must be “[g]uided by what it [] determines” under
Section 231(a)(1), but that cannot be the case. See Env. Br. at 27. The feasibility
investigation required by Section 231(a)(1) was to be commenced “[w]ithin 90
days after December 31, 1970.” 42 U.S.C. § 7571(a)(1). It is not a continuing
obligation that pertains to each exercise of the standard-setting authority under
subsections 231(a)(2) and (3) – which contain no discussion of technological
feasibility and under which standards are set and revised “from time to time.”
Compare id. with id. § 7571(a)(2)-(3); cf. Sierra Club, 325 F.3d at 377 (holding
that a provision requiring EPA to set standards “based on” such a study did not
make the validity of the standards dependent on their connection to that study).
Likewise, while EPA takes account of the timing and cost of compliance
when setting standards under Section 231, the statute simply does not prescribe a
“duty to determine what it would cost to reduce emissions, and to balance that cost
against the benefits of decreasing the dangerous pollution” – a mandatory costbenefit analysis Petitioners invent here from whole cloth. Env. Br. at 36 (emphasis
added).
Nor is it logical to claim that it is “clear” EPA must “consider and analyze
not only existing technologies but also those that can be developed in time,” lest
EPA render Section 231’s lead-time provision superfluous. See Env. Br. at 28.
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While the lead-time language in Section 231(b) reflects that EPA’s broad
discretion under Section 231 reaches to the potential consideration and
establishment of a technology-forcing standard, it is implausible that Congress
would locate a mandate to consider technology-forcing standards solely in a
provision concerned with compliance deadlines, rather than in the standard-setting
provisions themselves. See 42 U.S.C. § 7571(b); cf. NACAA, 489 F.3d at 1230
(rejecting the argument that Section 231 requires a technology-forcing result).
Where Congress intended to require such an analysis, it made that intent clear.
Compare 42 U.S.C. § 7571(a)(2)(A), (3) (requiring “appropriate” aircraft
standards) with id. §§ 7521(a)(3)(A)(i) (requiring standards for heavy-duty engines
and vehicles to “reflect the greatest degree of emission reduction achievable
through the application of technology which the Administrator determines will be
available for the model year to which such standards apply”), 7547(a)(3)
(standards for nonroad engine and vehicle standards), & 7547(a)(5) (standards for
locomotives).
In any event, the text of Section 231(b) is not superfluous in the absence of
such a mandate. Given EPA’s discretion to consider technology-forcing standards,
it was consistent for Congress to require EPA to provide sufficient lead time in the
event it opts to set a technology-forcing standard. And even for technologyfollowing standards, considerations of compliance timelines and cost are vital in
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determining the appropriate effective date, given the complexities of aircraft
design, production, and certification. See, e.g., 86 Fed. Reg. at 2147, 2150
(outlining EPA’s consideration of appropriate lead-time for the Aircraft Rule and
explaining the basis for differing compliance dates for some airplanes).
Finally, while Petitioners are correct that EPA must consider the effects of a
potential standard on safety and noise, these are not properly framed as “factors”
weighed in EPA’s Section 231 standard-setting. See Env. Br. at 26, 36. They are,
rather, statutory prohibitions: where a standard would “significantly increase noise
and adversely affect safety,” EPA has no discretion to overcome those prohibitions
with an assessment that the standard is technically feasible and would result in
significant emission reductions. See 42 U.S.C. § 7571(a)(2)(B)(ii). Even after a
standard is promulgated (whether technology-forcing or -following), the President
may disapprove it on the basis of safety. See id. § 7571(c).
Likewise, Petitioners’ insistence that EPA’s exercise of authority under
Section 231 is per se unlawful where it does not “reduce” emissions reads
commands into the statute that do not appear there. See, e.g., Env. Br. at 25, 28.
Section 231 states only that EPA must “issue proposed emission standards
applicable to the emission of any air pollutant,” 42 U.S.C. § 7571(a)(2)(A), and
then finalize “such regulations” 90 days later with those modifications EPA
“deems appropriate,” id. § 7571(a)(3). This is in marked contrast to Congress’s
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direction in other parts of the Act, where it required EPA to set standards that
achieve a particular degree of emission reduction or environmental or public health
protection. For example, in setting technology-based emission standards for
hazardous air pollutants under Section 112(d)(2) and (3), EPA must “require the
maximum degree of reduction … that the Administrator … determines is
achievable,” taking into account cost and non-air quality health and environmental
impacts. 42 U.S.C. § 7412(d)(2) (emphasis added). Those standards also “shall
not be less stringent than” explicitly prescribed levels. Id. § 7412(d)(3) (emphasis
added). Health- and environmental quality-based national ambient air quality
standards under Section 109 must be set at levels “requisite to protect the public
health” and “requisite to protect the public welfare from any known or anticipated
adverse effects associated with the presence of [the] air pollutant in the ambient
air.” Id. § 7409(b)(1)-(2) (emphasis added). When regulating certain pollutants
from motor vehicle and nonroad engine emissions under Sections 202(a)(3),
213(a)(3) and 213(a)(5), EPA’s standards must “reflect the greatest degree of
emission reduction achievable through the application of technology which the
Administrator determines will be available … , giving appropriate consideration to
cost, energy, and safety factors associated with the application of such
technology.” Id. §§ 7521(a)(3)(A)(i), 7547(a)(3) & 7547(a)(5) (emphasis added).
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Section 231 lacks comparable language requiring it to meet a particular
threshold of protectiveness, emission reduction, or technological stringency,
despite this clear evidence that Congress knew how to impose such obligations
when it wished. See generally id. § 7571; see also Resp. to Comments at 263,
JA____ (“In certain respects, EPA’s authority is broader than it is under other
[Clean Air Act] provisions, in that EPA is not required in setting aircraft emission
standards to achieve a specified degree of emissions reduction.”). “Where
Congress uses certain language in one part of a statute and different language in
another, it is generally presumed that Congress acts intentionally.” Nat’l Fed’n of
Indep. Bus. v. Sebelius, 567 U.S. 519, 544 (2012); Sosa v. Alvarez-Machain, 542
U.S. 692, 711 n.9 (2004) (citing a treatise on statutory construction and calling this
principle the “usual rule” of judicial interpretation).
Petitioners claim these limitations must, nonetheless, be read into Section
231(a)(2) and (3) on the basis of legislative history and the Clean Air Act’s general
purpose. Env. Br. at 29. The amendments Petitioners point to as “leav[ing] no
doubt about Congress’s intent [in 1970] to require forward-looking technologybased regulation,” id., do not establish such an unambiguous command. The
requirements that EPA conduct a one-time study to determine whether aircraft
emissions can feasibly be controlled and hold public hearings in affected regions
before finalizing any proposed regulations do not speak to a purported ongoing
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obligation to set “forward-looking” standards. Cf. Env. Br. at 29-30. And as
explained above, the requirement that EPA afford the regulated industry sufficient
lead time to develop the requisite technology clarified that EPA has the authority
to set technology-forcing standards, as EPA has acknowledged, but does not
require it to do so. Id.; see also 86 Fed. Reg. at 2157.
A single statement characterizing these amendments in the Senate Report
accompanying its version of the text, see Env. Br. at 30 (quoting 128 S. Rep. No.
91-1196, 91st Cong. at 24 (Sept. 17, 1970)), does not constrain EPA where the
plain text of the statute does not, and where Congress knew how, but declined, to
make such constraints mandatory on the Agency. “Congress’s authoritative
statement is the statutory text, not the legislative history.” Chamber of Com. of
U.S. v. Whiting, 563 U.S. 582, 599 (2011) (quoting Exxon Mobil Corp. v.
Allapattah Services, Inc., 545 U.S. 546, 568 (2005)) (internal quotation marks
omitted). Indeed, the NACAA Court rejected an argument that similar statements
in the 1970 Senate Report established Congress’s intent that EPA prioritize
forward-looking standards. See 489 F.3d at 1229-30; Final Opening Br. of Pet.,
2006 WL 3532935 (D.C. Cir. No. 06-1023) (filed Nov. 17, 2006).
Nor is EPA’s interpretation of Section 231 categorically at odds with the
Clean Air Act’s general protective purpose. The Act’s general goal of reducing air
pollution does not, in itself, prescribe regulatory factors for specific programs, nor
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does it cabin the Agency’s discretion as to how to best effectuate that goal in a
specific action or in a regulatory program over time. Accordingly, while the
discretion afforded EPA under Section 231 would allow it to select more stringent
standards when appropriate, it does not mandate that the Agency elevate pollution
reduction over all other relevant factors in the consideration of any particular
aircraft standard.
In keeping with that principle, this Court has already held that EPA’s
interpretation of Section 231 is due deference as a reasonable construction of the
Act, notwithstanding arguments from petitioners contending that the Act’s “goal of
promoting public health and welfare,” as well as the “overall purpose and
legislative history” of Section 231, barred EPA from “promulgat[ing] a rule that
will not actually effect an emissions reduction.” NACAA, 489 F.3d at 1229-30.
Even where the Clean Air Act requires the “greatest emission reduction
achievable” – which Section 231 does not – this Court has concluded that, in some
circumstances, EPA’s discretion to weigh competing factors, including
achievability, still allows establishment of standards that hold to historical
emission rates, rather than seeking more aggressive reductions. Sierra Club, 325
F.3d at 379-380. Moreover, as further discussed below, the aviation industry is
distinct from other mobile and stationary sources in ways that may weigh in favor
of technology-following standards – particularly where, as here, the standards are
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the first of their kind. See infra Argument II.B-C. Even so, technology-following
standards, including those established in the Aircraft Rule, do advance
environmental protection in important ways that effectuate the goals of the Clean
Air Act. See infra Argument II.A.
Petitioners’ reliance on past practice is also misplaced. All but one of
Petitioners’ examples of EPA practice under Section 231 date to the 1970’s, before
ICAO had promulgated any aircraft standards for air pollutants – the first of which
was adopted in 1981. See Env. Br. at 30-31; 62 Fed. Reg. at 25357 (“On June 30,
1981, ICAO issued its first international standards and recommended practices
covering aircraft engine emissions.”). Petitioners’ sole example post-dating the
establishment of ICAO emission standards – EPA’s 1997 rule updating standards
for aircraft emissions of nitrogen oxides and carbon monoxide – does not support
Petitioners here. The rule did state that “emissions from aircraft and aircraft
engines should be reduced to the extent practicable with present and developing
technology.” 62 Fed. Reg. at 25359; see Env. Br. at 31. But Petitioners ignore the
fact that, like all subsequent rules in the era since ICAO began adopting emission
standards, the 1997 rule simply adopted the existing and newly issued ICAO
standards for these pollutants. 62 Fed. Reg. at 25359 (“EPA is adopting ICAO’s
1993 amendments, ICAO’s existing [nitrogen oxides] and [carbon monoxide]
emission standards issued in 1981, and other technical amendments to further align
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EPA and ICAO requirements.”); see also id. (noting that “all engines” covered by
the carbon monoxide standard and the 1986 ICAO nitrogen oxide standard
currently meet those standards, and noting that “all but two” engine models already
meet the more stringent 1993 ICAO standard for nitrogen oxides). While the
Agency may have placed a greater emphasis on technology development in the
years before aircraft emissions were governed by international standards, the
Agency’s consistent practice since the release of the first ICAO emission standards
evinces the Agency’s understanding that Section 231 affords it broad discretion to
adopt technology-following standards. See also 70 Fed. Reg. at 69664; 77 Fed.
Reg. at 36342; 87 Fed. Reg. at 6324.
Petitioners’ assertion that EPA cannot rely on what Petitioners deem “extrastatutory” factors fails for the same reason. See Env. Br. at 32, 34, 37-38. Both
EPA’s past practice and the Court’s holding in NACAA affirm that EPA’s
unusually broad discretion reaches to such considerations as international
harmonization and the competitive effects of EPA’s standards on this global
commodity. The fact that these considerations are not spelled out in the text of
Section 231, see Env. Br. at 37 (noting that Congress made no mention of
international standards despite the United States’ pre-existing membership in
ICAO), is immaterial: there was no need for Congress to enumerate these
considerations when Section 231 was added in 1970 because nothing precluded
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their consideration. This Court has already held as much in NACAA, where it
rejected the petitioners’ arguments on the basis of an earlier holding in a Clean
Water Act challenge: “Finding nothing in ‘the text or structure of the statute to
indicate that the Congress intended to preclude the EPA from considering [factors
other than air quality],’ we refused ‘to infer from congressional silence an intention
to preclude the agency from considering factors other than those listed in a
statute.’” 489 F.3d at 1230 (quoting George E. Warren Corp. v. EPA, 159 F.3d
616, 623-24 (D.C. Cir. 1998)).
In short, EPA did not “construe [the] statute in a way that completely
nullifies textually applicable provisions meant to limit its discretion,” Whitman v.
Am. Trucking Ass’ns, 531 U.S. 457, 485 (2001); see Env. Br. at 26. It lawfully
applied the wide discretion afforded it by the Act’s plain text and applied an
interpretation already deemed reasonable by this Court in NACAA. EPA then made
a reasonable determination, as discussed further below, to regulate aircraft
emissions at a level consistent with international consensus.
II.

The Aircraft Rule is a reasonable step in the control of aircraft
greenhouse gas emissions.
EPA’s regulatory determinations in the Aircraft Rule were reasonable. In

keeping with its practice in previous aircraft rules, EPA determined that it was
appropriate to adopt technology-following standards – here, for both new type
design and in-production aircraft – because such standards (1) ensured timely
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adoption of first-ever greenhouse gas limits without foreclosing, and in anticipation
of, future action to strengthen those limits; (2) harmonized action within a global
industry as to a global pollutant; and (3) took appropriate account of competitive
and market forces and their effects on emission reductions.
Petitioners’ claim that EPA should have expanded its investigation of
potential technologies to secure deeper greenhouse gas emission cuts from aircraft
ignores the discretion afforded the Agency to weigh a broader set of considerations
and its reasoned judgment that, in this case, timeliness and industry characteristics
weighed in favor of the standards selected. In any case, Petitioners are incorrect
that the Rule is “equivalent to no rule at all,” State Br. at 3; the Aircraft Rule sets
the foundation for domestic regulation of aircraft greenhouse gas emissions and
ensures that “all new type design and in-production airplanes are at least as
efficient as today’s airplanes.” 86 Fed. Reg. at 2139.
A.

In defining the scope of this action, EPA took reasonable
account of the need to fulfill overdue international
obligations and the value of first-of-its-kind greenhouse gas
regulation.

EPA’s adoption of ICAO-equivalent standards took appropriate account of
the timeframe and novelty of these regulations. EPA acknowledged that the Rule
did not explore more aggressive or potentially technology-forcing greenhouse gas
reduction options that may be within EPA’s authority under Section 231 and that
might be investigated in the future to combat the threat of climate change. But
45
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EPA explained that such investigation would unduly delay rulemaking here. EPA
reasonably set the scope of this rulemaking to prevent disruption to the domestic
aviation industry while establishing first-ever greenhouse gas emission standards
that set the foundation for future regulation, and Petitioners do not present
evidence that the record before the Agency dictated otherwise. EPA’s approach is
entitled to deference. NACAA, 489 F.3d at 1229.
To begin, the scope of the rulemaking here was dictated by the need to avoid
near-term adverse consequences should the U.S. fall further out of step with its
international obligations. As the Rule noted, “EPA is now late in issuing its
[greenhouse gas] standards applicable to new type designs, as the January 1, 2020,
applicability date under the international [greenhouse gas] standards has already
passed, and the ICAO applicability date of January 1, 2023 for modified airplane
types … is fast approaching.” Resp. to Comments at 87, JA____. When the final
Aircraft Rule was published in January 2021, its standards for new type design
aircraft were already more than a year overdue. Consequently, with respect to new
type standards, EPA was in a similar, if less acute, position as it had been in
NACAA: belatedly issuing domestic standards after ICAO’s standards had already
begun to go into effect. See 489 F.3d at 1225-26 (noting EPA’s need to take
immediate and overdue action on the nitrogen oxides standards).
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EPA determined that action to adopt standards for in-production aircraft was
also of pressing concern, because “decisions are now being made by air carriers on
airplane deliveries through the end of this decade.” Resp. to Comments at 87,
JA____; see 86 Fed. Reg. at 2153 (explaining that in-production aircraft face
greater compliance burdens than new design type aircraft “because sufficient time
needs to be provided to allow for the [greenhouse gas] certification process and the
engineering and airworthiness certifications needed for improvements” to an
existing design). In addition, airplane manufacturers’ ability to start the
certification process was contingent not only on EPA completing its standardsetting rulemaking, but also on FAA’s subsequent proposal and finalization of a
rulemaking defining how it would enforce those standards. Resp. to Comments at
87, JA____; see 42 U.S.C. § 7572(a) (vesting enforcement authority of EPA’s
Section 231 standards in the Secretary of Transportation).
Further delay threatened to significantly burden U.S. airplane manufacturers,
who “could be forced to seek [greenhouse gas] emissions certification from an
aviation certification authority of another country (not the [FAA]) in order to
market and operate their airplanes internationally.” 86 Fed. Reg. at 2138. This
would require them to incur costs associated with moving their certification
programs abroad, Standards TSD at 51, JA____, and with paying foreign
certification fees, 86 Fed. Reg. at 2168 & n.157. See infra Argument IV.
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Completing the rulemaking as quickly as possible was thus necessary to avoid
operational disruptions for U.S. aircraft seeking certification and to avoid
diplomatic disruptions to the United States’ compliance with its international
obligations.
Given this time pressure, EPA responded to commenters requesting that
EPA expand the scope of its analysis here by explaining that “[u]nder the
necessary schedule to adopt standards under U.S. law that fulfills our obligations
under the Chicago Convention, EPA does not have time to gather and analyze
information necessary to propose [a more expansive] rule[.]” Resp. to Comments
at 273, JA____. To develop an adequate record, EPA explained, would require
that EPA develop “new analyses (and/or assessment) of technological feasibility,
costs, and environmental benefit (e.g., emission reductions and monetized
benefits),” and provide public comment on EPA’s conclusions. Id. at 26, JA____;
id. at 203-04, JA____-____. Such analyses would also need to assess these
technologies or strategies across the broad diversity of regulated aircraft, which
EPA characterized as encompassing a “wide range of subsonic airplane types,
designs, technology, and uses.” 86 Fed. Reg. at 2145; see id. at 2150 (noting that
“[t]he physical size of smaller airplanes presents scaling challenges that limit
technology improvements that can readily be made on larger airplanes”). EPA
recognized that in the absence of such analyses “some commenters may consider
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this action to be limited,” Resp. to Comments at 330, JA____, but reiterated that
the narrow scope was necessary to avoid “unacceptably slow[ing] down this
rulemaking.” Id. at 87, JA____. 17
Accordingly, although Petitioners seek to cast options like operational or
fuel controls as “other obvious alternatives” that EPA was obligated to consider,
State Br. at 22, EPA reasonably concluded that it could not do so on the present
record or in the present timeframe. 18 Instead, EPA conducted an independent
technological review to validate ICAO’s technical conclusions and assess the

The brief of amicus curiae International Council on Clean Transportation
suggests that EPA erred because selecting “a weak new-type standard, and []
applying it immediately when the standard was finalized in January 2021, … gave
no lead-time to allow the new-type standard to reduce emissions.” ICCT Amicus
Br. at 23. EPA agrees that the applicability date did not allow for a more
technology-forcing result but that fact supports EPA’s argument. Establishing a
January 2021 applicability date was necessary to bring the United States into
compliance with its international obligations – which, for new type designs were
already a year overdue. In general, the Council’s brief seeks to establish the
factors influencing ICAO deliberations that, in their view, resulted in unduly weak
international standards. But those accusations are beside the point for this same
reason: as in NACAA, EPA’s need to meet its international obligations is
undisputed, and the urgency of that need reasonably drove the scope of EPA’s
action.
17

EPA’s Response to Comments explained, however, that ICAO itself is pursuing
measures including “operational improvements, sustainable aviation fuels, and
market-based measures,” but because those programs “did not exist or were not
fully developed when ICAO assessed the stringency of the airplane [greenhouse
gas] standards … ICAO did not consider these programs when setting the
stringency of the airplane [greenhouse gas] standards.” Resp. to Comments at 87,
JA____.
18
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technologies and costs associated with ICAO-equivalent standards. See 86 Fed.
Reg. at 2165-69. This did not render EPA’s technology assessment “meaningless,”
Env. Br. at 35, but rather demonstrated through significant analysis that EPA’s
selection of ICAO-equivalent standards, given the scope of rulemaking possible at
that time, was reasonable and well-supported. 19
Nor did EPA ignore specific record information that Petitioners believe
supported adoption of their preferred technologies without further investigation.
See, e.g., 86 Fed. Reg. at 2145 (explaining the difficulty of accounting for weight
reductions); Resp. to Comments at 90, JA____ (explaining that EPA lacked
sufficient information on efficiency improvements for auxiliary power units used
while airplanes are operating on the ground); id. at 103, JA____ (explaining that
retrofits to in-service aircraft present more challenging regulatory questions
because, among other things, “the technologies available to retrofit in-service
airplanes are more limited” and the “cost and certification burden of the standard
would be transferred from the manufacturer to the operator of the airplane”).
Petitioners’ briefs take issue with the scope of EPA’s consideration but limit their

EPA’s analysis did consider two more stringent alternative standards. See supra
Statement of the Case B.2.b; Standards TSD at 129-33, JA____-____. Petitioners
do not argue that EPA’s finalization of its chosen alternative over the others
considered was arbitrary and capricious, however, as they agree that the more
stringent alternatives would not have meaningfully increased the Rule’s benefits.
See State Br. at 21-22.

19
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objections to general statements about the categories of technology EPA might
have considered. They do not present evidence that the record before EPA
included sufficient information to set an alternative standard of the type they
suggest – and to verify not only that the additional controls were feasible and costeffective but that they could be safely applied across all regulated aircraft. 20 See
State Br. at 17-19, 25-26; Env. Br. at 9-10.
EPA’s reasoning in the Aircraft Rule aligns with the rulemaking reviewed in
NACAA, where the Court’s decision upholding EPA’s adoption of ICAOequivalent standards – notwithstanding that EPA did not examine more stringent
alternatives – acknowledged EPA’s need to act quickly to align overdue domestic
standards with international law. The petitioners there argued that EPA should not
have relied upon “insufficient time” as the “primary justification for not issuing
more stringent standards.” 489 F.3d at 1231. The Court did not decide that claim

The brief of amicus curiae International Council on Clean Transportation does
not demonstrate otherwise. The Council notes that EPA presented ICAO with
information suggesting more stringent international standards were “technically
feasible and economically beneficial” – although the Council concedes this
information is not part of the record on review, see 42 U.S.C. § 7607(d)(7)(A)
(defining the content of the record for judicial review). See ICCT Amicus Br. at
19-21. EPA has acknowledged there may be feasible options that were not
considered here in order to ensure timely adoption of ICAO-compliant regulations.
Resp. to Comments at 87, JA____. But it does not follow that a standard that
would be economically beneficial if adopted by the international community as a
whole would carry the same benefits if adopted only by the United States. See also
supra Argument II.B-C.
20
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on the merits, however, because the petitioners had failed to raise this objection in
their comments. Id. The same is true here. Petitioners have not preserved an
argument that EPA was unreasonable to weigh the fact that its adoption of
standards was overdue. See 42 U.S.C. § 7607(d)(7)(B) (“[O]nly an objection to a
rule or procedure which was raised with reasonable specificity during the period
for public comment … may be raised during judicial review.”); State Br. at 27
(claiming, without reference to submitted comments, that the explanation that
“EPA ran out of time” is unreasonable); see generally, e.g., Comments of Env.
Pets., EPA-HQ-OAR-2018-0276-0151, JA____-____; Comments of State Pets.,
EPA-HQ-OAR-2018-0276-0176, JA____-____. In fact, Petitioners here
acknowledge that the Court’s decision in NACAA reflected its understanding that
EPA “faced the real prospect of the United States falling out of compliance with
ICAO’s 1999 emission standards for [nitrogen oxides] without immediate agency
action to adopt them,” State Br. at 28 n.43 – but Petitioners do not justify how
similar circumstances here should compel a different result. See also Resp. to
Comments at 271, JA____ (“EPA also disagrees that NACAA is distinguishable on
the basis of the exigency of the ICAO [nitrogen oxides] standards.”).
The Aircraft Rule’s narrow scope, however, does not make it “equivalent to
no rule at all.” State Br. at 14; see Env. Br. at 34 (describing the standards as

52

USCA Case #21-1018

Document #1945846

Filed: 05/06/2022

Page 63 of 140

“accomplish[ing] nothing”). 21 The Rule, like all technology-following standards,
still has meaningful regulatory effect. Cf. 70 Fed. Reg. at 69664. First, adopting
enforceable greenhouse gas limits, even if they are currently well within the
industry’s reach, cuts off industry’s discretion to deploy emission-intensive
technologies in the future. Resp. to Comments at 274, JA____. In so doing, the
Rules ensures “that all new type design and in-production airplanes are at least as
efficient as today’s airplanes.” 86 Fed Reg. at 2158. It also holds industry to a
collective standard – with the benefit, as noted below, that that standard constrains
not only domestic emitters but foreign emitters as well.
Second, the act of regulating aircraft greenhouse gas emissions for the first
time sends an important signal to industry that emissions will be the subject of
future controls, creating “another factor for [airplane manufacturers] to consider in
continually improving the fuel efficiency of their airplanes in addition to the
business-as-usual market forces.” Id. EPA also concluded that the industry’s
experience implementing these “first-ever standards” ensures they will be better
prepared for more stringent standards in the future – especially since the fuel
economy metric selected requires the compliance of not only engine manufacturers

Notably, because no new type designs are currently in development or expected
for at least ten years, see 86 Fed. Reg. at 2168; Env. Br. at 18, even a significantly
more stringent standard for new type designs would likely have no effect on actual
greenhouse gas emissions within the next decade.
21
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but also airframe manufacturers (who make the rest of the airplane’s structure).
See id. To that end, both the record and EPA’s ongoing actions affirm that this
was just a first step, with this first-of-its-kind regulation paving the way for further
standards. See U.S. ICAO Proposal at 2.1-2.3, JA____; 86 Fed. Reg. at 2158
(“[ICAO’s Committee on Aviation Environmental Protection] meets triennially,
and in the future, we anticipate ICAO/[the Committee] considering more stringent
airplane [greenhouse gas] standards.”); Resp. to Comments at 330, JA____.
And third, the Rule does serve as a production cut-off for one airplane
design that remains in production today, the Boeing 767F. Cf. Comments of the
Boeing Company at 2, JA____ (requesting that EPA extend the production cut-off
another ten years until 2038 to accommodate continued production of the Boeing
767F). Although that plane is expected to go out of production before 2028, the
Aircraft Rule makes that production cut-off certain and enforceable and anticipates
its replacement by a more fuel-efficient and lower greenhouse-gas-emitting
airplane. See 86 Fed. Reg. at 2164-65.
Petitioners respond that the Rule’s prevention against “backsliding” is
“conclusory” because today’s airplanes are already more efficient than what is
required by the Rule’s standards and so, in fact, still have headroom (according to
Petitioners, an average of 6 percent of the Rule’s standards) to increase their
emissions. State Br. at 40. But it is not unusual for regulated industries to design
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for or operate with a compliance margin – especially where, as here, FAA
certification of an airworthy and emissions-compliant airplane design can be a
lengthy and intensive process. See 86 Fed. Reg. at 2147 (describing the burden on
manufacturers and noting that the new type design certification process typically
takes five years), 2153; cf. 86 Fed. Reg. at 2155 (anticipating that some airplane
types might operate with a 10 percent compliance margin).
Petitioners also argue that an alleged “loophole” allows in-production planes
to increase their emissions, so long as they do so in modifications that raise
emissions only 1.5 percent at a time. Env. Br. at 18-19. But that argument
misunderstands the modification provision, which does not exempt any inproduction aircraft from the emission standard when it becomes applicable in
2028; much to the contrary, it governs the circumstances under which an airplane
modified before 2028 would trigger early application of the in-production
greenhouse gas standard (an aircraft must meet greenhouse gas requirements up to
five years early when the proposed modification increases emissions more than 1.5
percent). See 86 Fed. Reg. at 2151.
Petitioners also dispute that EPA intends to conduct further rulemaking
because EPA stated that it has “fully discharg[ed] its obligations under the [Clean
Air Act] that were triggered by the 2016 [Endangerment] Findings,” State Br. at 28
(quoting 86 Fed. Reg. at 2146), and confirmed in a filing to this Court that it would
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not be reconsidering the Aircraft Rule, State Br. at 28. EPA’s statements are not
contradictory. By promulgating the Aircraft Rule, EPA did discharge the
mandatory duty to establish aircraft regulations triggered by the 2016 Findings.
And EPA’s statement in the parties’ Joint Motion to Govern Further Proceedings
respected its commitment to Petitioners and to the Court to report by (and as of)
November 15, 2021, whether it was reopening this rulemaking or commencing a
new Section 231 rulemaking. But that does not foreclose EPA from anticipating
future revisions within or outside of the ICAO process, as it noted elsewhere in the
record and as the Act allows. 42 U.S.C. § 7571(a)(3) (“Such regulations may be
revised from time to time.”); 86 Fed. Reg. at 2142 (noting periodic revisions).
Nor does it mean that EPA has abdicated responsibility for addressing the
climate crisis within the scope of its regulated authority. See Env. Br. at 2; State
Br. at 1-2. The 2016 Findings were clear that EPA considers climate change a
significant threat to human health and the environment. 81 Fed. Reg. at 54451-58.
Accordingly, EPA stated in response to commenters seeking a broader rule, that
“[t]his rule was not intended to cover every possible aspect of [greenhouse gas]
emissions from airplanes or be the EPA’s final input on the topic.” It was, rather,
“a starting point.” Resp. to Comments at 103, JA____.
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EPA reasonably prioritized harmonizing domestic and
international control of these global pollutants.

In considering the appropriate scope and stringency of the Aircraft Rule,
EPA also reasonably weighed the importance of harmonizing its domestic
regulations with international standards. This was not an effort to “shirk its own
responsibility to protect the public from the danger of greenhouse gases,” Env. Br.
at 38, but rather to take appropriate account of the unique nature of the regulated
industry and the regulated pollutants in these first-ever greenhouse gas standards
for aircraft. Unlike most other industries regulated under the Clean Air Act, the
aviation marketplace is an international one, with airplanes operating across
borders. 86 Fed. Reg. at 2140. “The global prevalence of international flights …
means that airplanes” – especially large commercial jets – “are generally designed
to operate in the international air transport market.” Standards TSD at 6, JA____.
Under these conditions, adopting standards that are at least as stringent as
international aircraft emission standards “help[s] ensure the worldwide
acceptability of these products,” 86 Fed. Reg. at 2165, and facilitates their
movement between countries.
The need for direct cooperation between countries gave rise to ICAO, an
active regulatory body that sets and revises standards. As EPA explained,
“ICAO’s work on the environment focuses primarily on those problems that
benefit most from a common and coordinated approach on a worldwide basis,
57
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namely aircraft noise and engine emissions.” Id. at 2140. Compliance with
ICAO’s standards, including its emission standards, is essential to ensure
acceptance by other countries as people, planes, and cargo move in commerce. See
id. (describing recognition of “airworthiness and type certificate[s]” between
member States’ civil aviation authorities).
EPA does not dispute that nations have authority to vary from ICAO
standards, provided they give the required notice. Id. at 2140. Nor has EPA
concluded that the unique features of the aviation industry warrant a policy
“committ[ing] [EPA] to never exceeding ICAO Standards.” See State Br. at 31
(quoting EPA’s summary of a commenter statement, not EPA’s own position).
But EPA concluded, in its expert capacity as an ICAO participant, that exceeding
ICAO’s first-ever greenhouse gas standards here would risk disruption to
international cooperation:
Having invested significant effort and resources, working with the
FAA and the Department of State, to gain international consensus
within ICAO to adopt the first-ever international [greenhouse gas]
standards for airplanes, the EPA believes that … aligning domestic
standards with the ICAO standards, rather than adopting more
stringent standards, will have substantial benefits for future
international cooperation on airplane emission standards, and such
cooperation is the key for achieving worldwide emission reductions.
86 Fed. Reg. at 2158. This Court has already ruled that harmonization with
international standards is a lawful consideration under Section 231, NACAA, 489
F.3d at 1229-30, and EPA reasonably considered it here.
58
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Petitioners claim EPA’s emphasis on global harmonization and maintaining
credibility in the international process is irrational and unsupported. See State Br.
at 35-36, 39. But EPA explained in the Rule that its judgment was based on its
deep involvement in the ICAO negotiations that yielded these standards, 86 Fed.
Reg. at 2158, and explained those judgments: that harmonization here supports
future cooperation on additional, more stringent standards, id.; that harmonization
takes appropriate account of the fact that airplane manufacturers’ business
decisions respond directly to the international market, which was already
implementing these standards, id. at 2165; that “compliance with the international
standards (via FAA type certification) is a critical consideration in airlines’
purchasing decisions,” id.; and that, for these first-ever greenhouse gas standards,
“international regulatory uniformity and certainty are key elements” in ensuring
manufacturers can familiarize themselves with the new regulatory regime –
including new test procedures, id. at 2158.
Massachusetts v. EPA does not foreclose EPA’s consideration of these
dynamics. 549 U.S. 497 (2007); see Env. Br. at 38; State Br. at 39 n.54. As
Petitioners point out, the Supreme Court in Massachusetts concluded that EPA
could not justify its failure to determine whether greenhouse gases from vehicles
contributed to endangering air pollution on the basis that doing so “might impair
the President’s ability to negotiate with key developing nations to reduce
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emissions.” 549 U.S. at 533 (internal quotation marks removed). But in
Massachusetts, the Administration had failed to take any action whatsoever to
“execute domestic law[].” Id. at 534. Here, there is no dispute that EPA has
established standards, and this Court has already affirmed that international
harmonization may weigh as a consideration within the execution of that standardsetting duty. Likewise, Massachusetts did not conclude that international
negotiations could not bear on regulatory judgments about the appropriate pace or
stringency of domestic standards under the Clean Air Act, only that they were not
relevant to the prerequisite scientific question of “whether greenhouse gas
emissions contribute to climate change.” Id. at 533-34. EPA has already answered
the scientific question here, see generally 81 Fed. Reg. at 54422; the subject of this
Court’s review is, instead, the Agency’s subsequent assessment of “appropriate”
standards, which necessarily reaches questions of policy and context.
In any case, the assertion in Massachusetts that international negotiations
would be negatively impacted by EPA action was entirely conceptual. See 68 Fed.
Reg. 52922, 52931 (Sept. 8, 2003) (“Unilateral EPA regulation of motor vehicle
[greenhouse gas] emissions could also weaken U.S. efforts to persuade key
developing countries to reduce the [greenhouse gas] intensity of their
economies.”). Here, the connection between EPA’s domestic and international
positions is neither speculative nor abstract. ICAO standards have a direct bearing

60

USCA Case #21-1018

Document #1945846

Filed: 05/06/2022

Page 71 of 140

on the U.S. aviation industry, impacting the design, manufacture, and operation of
U.S. planes – as EPA specifically acknowledged in the 2016 Findings determining
that aircraft emissions contribute to endangering air pollution. 81 Fed. Reg. at
54427-29; 86 Fed. Reg. at 2138, 2157-58. Meanwhile, ICAO negotiations run
actively on consecutive three-year cycles, with meetings to set and update
standards held at the end of each cycle (an environment in which domestic
regulatory decisions have immediate relevance to ongoing negotiations). 86 Fed.
Reg. at 2141 n.24. EPA reasonably considered the direct and immediate relevance
of ICAO standards and the international standard-setting process when weighing
whether to adopt or deviate from this first round of greenhouse gas emission
standards. 22
The additional weight afforded harmonization with, and promotion of, the
international standards was especially reasonable here, where EPA – and ICAO –

Petitioners’ citation to Natural Resources Defense Council v. EPA, 808 F.3d
556, 570 (2d Cir. 2015), for the proposition that the pursuit of international
harmonization does not allow an agency to “simply rubber-stamp international
standards in lieu of its mandate” is misplaced for yet another reason. State Br. at
32. There, EPA was obligated by statute to require “application of the best
available technology economically achievable … , which will result in reasonable
further progress toward the national goal of eliminating the discharge of all
pollutants.” 33 U.S.C. § 1311(b)(2)(A). The Second Circuit determined that by
declining to assess standards more stringent than the international standards, EPA
fell short of its duty to require the “best available technology.” Nat. Res. Def.
Council, 808 F.3d at 571. As explained supra, however, Section 231 contains no
such duty.

22
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are regulating global pollution. See 81 Fed. Reg. at 54424. Even more so than
regulation of nitrogen oxides – which NACAA said could lawfully reflect
international harmonization despite the relatively localized impacts of the pollutant
– regulation of greenhouse gases benefits from ensuring that both domestic and
international emissions are subject to controls, as it is the collective effect of these
emissions that is causing harm. Id. at 54440-59. Indeed, the record reflects that
the growth of the international aviation sector will significantly outpace the
expected growth in domestic aviation, which is already “relatively mature,” 86
Fed. Reg. at 2162 – making broad and effective international controls all the more
important. Under these circumstances, EPA did not adopt the ICAO standards out
of “unthinking adherence” to the international process “without regard to [the
standards’] efficacy in protecting the public health and welfare.” See State Br. at
35. EPA considered the particular circumstances of this global industry and these
global pollutants, and acted reasonably by giving significant weight to the value of
harmonization and to the fact that, in EPA’s judgment, harmonization would
promote ongoing cooperation to control this global pollution.
C.

EPA’s adoption of technology-following standards took
reasonable account of the role of competitive and market
forces in controlling airplane greenhouse gas emissions.

Finally, EPA’s adoption of ICAO-equivalent, technology-following
standards reflected its reasonable consideration of the competitive and market
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forces that are unique to this industry. As noted above, “airplanes and associated
engines are international commodities” subject to both international market forces
and international regulatory requirements. 86 Fed. Reg. at 2140. Although EPA
acknowledged its authority to vary from ICAO’s adopted limits, EPA reasonably
concluded that, in this instance, pursuing more stringent standards risked
“disruptive effects on manufacturers’ ability to market planes for international
operation,” id. at 2145, in part because, as discussed above, proposing an increase
in stringency would have delayed adoption of any Section 231 standards. See
supra Argument II.A. This would have created the same certification issues for
industry in the near-term that would have resulted from a failure to adopt standards
altogether. See id.; 86 Fed. Reg. at 2168; see also id. at 2148 (noting that altering
or expanding the scope of the covered aircraft would have “introduced unnecessary
uncertainty into the airplane type certification process”).
At the same time, the Rule’s selection of technology-following standards
recognized the role that market forces have played in the aviation industry even in
the absence of regulatory pressure. The Rule took note of the “significant market
pressure on airplane manufacturers to continually improve the fuel efficiency of
aircraft, the significant annual research and development expenditures from the
aircraft industry (much of which is focused on fuel efficiency), and the more than
50 year track record of the industry in developing and selling aircraft which have

63

USCA Case #21-1018

Document #1945846

Filed: 05/06/2022

Page 74 of 140

shown continuous improvement in fuel efficiency.” Id. at 2139. Because of these
forces, “[t]he cumulative fuel efficiency improvement of the global airplane fleet
was 54 percent between 1990 and 2019, and over 21 percent from 2009 to 2019,
which was an average annual rate of 2 percent.” Id. at 2169. 23 And EPA projected
that those trends would continue in the years following this Rule. See 86 Fed. Reg.
at 2169; Standards TSD at 16; cf. 86 Fed. Reg. at 2162 (projecting that by 2040,
the expected continuous improvement in fuel efficiency will “result[] in a low
[greenhouse gas] emissions growth rate … for the U.S. domestic market”). Under
these circumstances, technology-following standards still capture meaningful
improvement in fuel efficiency.
Petitioners’ focus on the lack of emission reductions attributed to the Rule
itself ignores EPA’s reasonable recognition of this market-driven, per-engine and
per-airplane reduction in greenhouse gas emissions. See State Br. at 144; 86 Fed.
Reg. at 2139; cf. id. at 2163 (explaining that “[t]he projected benefits of any
standards will be different depending upon the baseline that is assumed”); Sierra
Club, 325 F.3d at 379 (noting that an argument that anti-backsliding regulations

By contrast, the fuel efficiency of light duty vehicles increased 17 percent (from
21.2 miles-per-gallon to 24.9 miles per gallon) between model year 1990 and
model year 2019 – while subject to federal standards. See, e.g., U.S. EPA, The
2021 EPA Automotive Trends Report at 11 (Table 2.1), available at:
https://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P1013L1O.pdf.
23
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achieve no emission reductions “errs at the outset by assuming that the emissions
level prevailing at some historic point of time is the only permissible baseline
against which ‘reductions’ might be measured.”). But “[t]he fact that most
airplanes already meet the standards does not in itself mean that the standards are
inappropriate.” 86 Fed. Reg. at 2157. Petitioners themselves seek a rule that
would improve emissions performance on the order of 2 percent a year – the same
rate of improvement the industry recently achieved without regulation in place.
See State Br. at 23-24; Env. Br. at 9 n.3; cf. ICCT Amicus Br. at 23-24. 24
Petitioners also suggest EPA’s treatment of market effects is unreasonable
because EPA has presented no “evidence or monetary estimate” of competitive
disadvantage. Env. Br. at 39. They further imply that more stringent standards
might in fact spur “competition among nations to reduce climate change-causing
aviation emissions.” Env. Br. at 38. But it was reasonable for EPA to weigh the
generalized risk of competitive disadvantages to U.S. industry from a divergent
standard here, as it has in previous rules, see 70 Fed. Reg. at 69680 – especially
where competitive forces have successfully driven continuous improvement in fuel

EPA’s expectation that future technological improvements will continue on pace
with historical trends, however, is not a sufficient basis for more stringent
standards. See State Br. at 24. As EPA explained, such standards would require
significant additional data and analysis. See infra Argument II.C; Resp. to
Comments at 26, JA____, & 273, JA____.
24
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efficiency. And Petitioners fail to demonstrate that the United States’ approach to
international diplomacy here was unreasonable.
Notably, Petitioners’ concern with the stringency of the Rule does not
originate in the rate of improvement of aircraft fuel efficiency, which is likely to
improve substantially with or without a Rule. See 86 Fed. Reg. at 2139. Instead,
Petitioners’ evident concern is that the aviation sector as a whole is still growing,
increasing the total emissions of even increasingly efficient aircraft. See Env. Br.
at 34 (acknowledging “market-driven ‘continuous improvement’” but claiming it is
“completely overwhelmed by massively rising emissions”); State Br. at 14. But
the continuing growth of the industry, while an undisputed fact, does not equate to
a failure on EPA’s part to meet its obligations to regulate aircraft engines under
Section 231. The aircraft sector has made substantial strides in fuel efficiency,
which are reflected in these first-ever standards; at the same time, concerns about
the overall emissions growth due to rising consumer and commercial demand have
driven international emissions-reduction efforts whose scope exceeds that of
ICAO’s and EPA’s technology-based standards, including efforts on operational
improvements and market-based incentive measures, and EPA has supported those
efforts. Resp. to Comments at 87, JA____; Comments of the Boeing Company,
EPA-HQ-OAR-2018-0276-0181-Attachment 2, at 4-7, JA____ (describing the

66

USCA Case #21-1018

Document #1945846

Filed: 05/06/2022

Page 77 of 140

“basket of measures” ICAO is pursuing to reduce aircraft greenhouse gas
emissions outside of engine standards).
In this context – and given EPA’s associated determinations about global
harmonization and the scope of regulation possible in the necessary timeframe,
supra – EPA’s adoption of technology-following standards was neither arbitrary
nor capricious. Although the Aircraft Rule does not compel reductions, it locks in
the substantial improvements being made by the aviation market as a whole. And
it sets the stage for continuing, cooperative action on the challenge of global
climate change going forward.
III.

EPA’s treatment of environmental justice and federalism
concerns is not reviewable by this Court or was otherwise
reasonable.
Petitioners argue that the Aircraft Rule failed to adequately address concerns

about environmental justice and federalism. State Br. at 41-46. Those arguments
lack merit: EPA’s reporting on impacts to environmental justice and federalism is
not subject to judicial review, and EPA otherwise reasonably addressed the
appropriateness of more stringent standards to address climate harms, including
harms to vulnerable communities.
A.

EPA’s compliance with Executive Orders 12,898 and 13,132
is not reviewable.

Environmental justice and federalism implications of the Rule were assessed
pursuant to the Agency’s obligations under Executive Orders 12,898 and 13,132,
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respectively. But EPA’s obligation to report environmental justice and federalism
impacts under those Executive Orders does not create any right to judicial review.
Both Orders state unequivocally that they do not create any such right. Each Order
contains text to this effect:
Judicial Review. This order is intended only to improve the internal
management of the executive branch and is not intended to, nor does
it create any right, benefit, or trust responsibility, substantive or
procedural, enforceable at law or equity by a party against the United
States, its agencies, its officers, or any person. This order shall not be
construed to create any right to judicial review involving the
compliance or noncompliance of the United States, its agencies, its
officers, or any other person with this order.
Exec. Order 12,898, § 6-609, 59 Fed. Reg. 7629 (Feb. 11, 1994); see also Exec.
Order 13,132, Sec. 11, 64 Fed. Reg. 43255 (Aug. 4, 1999). This Court’s review of
Order compliance is, thereby, foreclosed by the terms of the Orders themselves.
See Air Transp. Ass’n of Am. v. FAA, 169 F.3d 1, 8-9 (D.C. Cir. 1999) (holding
that a claim under another executive order with nearly identical judicial review
language was not judicially reviewable and that petitioner’s claim that the action at
issue was arbitrary and capricious because of the agency’s alleged violation of the
order was “nothing more than an indirect—and impermissible—attempt to enforce
private rights under the order”).
Petitioners do not establish otherwise. Regarding Executive Order 12,898 –
concerning the environmental justice impacts of agency action – Petitioners cite
Vecinos Para El Bienestar De La Comunidad Costera v. FERC, 6 F.4th 1321,
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1325 (D.C. Cir. 2021), for the proposition that a court may find a federal agency’s
environmental justice analysis arbitrary and capricious. State Br. at 43. But that
case does not establish a right of review of EPA’s explanation of its compliance
with Executive Order obligations, see Preamble Section VIII.K, 86 Fed. Reg. at
2171 (quoted at State Br. at 42). Vecinos is part of a line of cases in which the
D.C. Circuit has allowed review of environmental justice analyses expressly
incorporated into Environmental Impact Statements and other evaluations
specifically required under the National Environmental Policy Act (known as
“NEPA”), and that therefore – unlike Part VIII.K of EPA’s Federal Register notice
here – comprised part of the foundation for the agency’s decision. See, e.g.,
Cmtys. Against Runway Expansion, Inc. v. FAA, 355 F.3d 678, 688-89 (D.C. Cir.
2004) (explaining that its review did not arise under Executive Order 12,898 but
that the “claim is properly before this court because … [t]he FAA exercised its
discretion to include the environmental justice analysis in its NEPA evaluation,
and that analysis therefore is properly subject to ‘arbitrary and capricious’ review
under the [Administrative Procedure Act]”); Vecinos, 6 F.4th at 1330 (citing
Cmtys. Against Runway Expansion and allowing a challenge “under NEPA and the
[Administrative Procedure Act]”). No court has ever applied the Vecinos line of
cases outside of the NEPA context to review an agency’s discussion of its
compliance with Executive Order 12,898. EPA actions under the Clean Air Act
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are not subject to obligations under NEPA, see 15 U.S.C. § 793(c)(1), so the
narrow right of review discussed in Vecinos has no bearing here.
Moreover, Petitioners venture no argument at all that Executive Order
13,132 – requiring agencies to consider the “federalism implications” of their
actions – is, in fact, reviewable by the judicial branch. See State Br. at 43-46.
In any case, EPA permissibly determined that the Rule did not create
environmental justice or federalism effects under either Executive Order. With
regard to environmental justice effects, Executive Order 12,898 requires EPA to
address “disproportionately high and adverse human health or environmental
effects” of its actions “on minority populations and low-income populations,” see
Exec. Order 12,898, § 1-101. As EPA explained, the Rule “provides similar levels
of environmental protection for all affected populations” by holding regulated
aircraft to efficiency improvements achieved by the fleet at present. 86 Fed. Reg.
at 2171. This is in contrast to Vecinos and its predecessors, where a federal agency
was proposing to introduce significant new human health or environmental effects
in particular communities. See, e.g., Vecinos, 6 F.4th at 1325 (reviewing FERC
approval to construct and operate three new liquefied natural gas export terminals);
Cmtys. Against Runway Expansion, 355 F.3d at 682 (reviewing FAA approval of
new runway and taxiway construction and improvement of other taxiways at
Logan Airport).
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Similarly, Executive Order 13,132 asks whether an action has “substantial
direct effects on the States, on the relationship between the national government
and the States, or on the distribution of power and responsibilities among the
various levels of government.” Id. Sec. 1(a). EPA reasonably concluded it would
not. 86 Fed. Reg. at 2170. Congress (not EPA) preempted the States from directly
regulating aircraft emissions – favoring unilateral federal control over cooperative
State-federal partnership. See 42 U.S.C. § 7573; 86 Fed. Reg. at 2140. As such,
“[EPA’s] adoption of these first ever airplane [greenhouse gas] standards, against a
backdrop of the absence of any [greenhouse] standards regulating aircraft engine
emissions, does not take away any authority that a state would otherwise have to
regulate such pollution.” Resp. to Comments at 265, JA____. This Rule thus does
not alter the relationship between the States and the federal government, nor does it
create any substantial new burden affecting the States. 25

Petitioners’ claim that NACAA validates the federalism-based injury to states
from seeking more stringent aircraft standards is misplaced. See State Br. at 45. In
NACAA, the Court addressed cooperative federalism in the context of claims that
the petitioners – a group of state air quality agencies – lacked standing to challenge
the rule. See 489 F.3d at 1227-28; see also State Br. at 45 (citing the standing
inquiry in Massachusetts v. EPA). The Court’s determination that the state
agencies had standing rested on the relationship between the aircraft standards
adopted there – for nitrogen oxides – and specific state obligations to reduce those
same pollutants under the Clean Air Act’s National Ambient Air Quality Standards
program. 489 F.3d at 1227. Even if the standing inquiry and the Court’s
consideration of an unreviewable Executive Order could be understood as
25
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EPA did not otherwise ignore evidence in the record
concerning environmental justice.

To the extent Petitioners’ arguments can be understood as asserting that EPA
failed to properly consider environmental justice effects outside of its compliance
with Executive Order 12,898, see State Br. at 41-43, that argument is also
unavailing. Neither Petitioners’ comments nor their opening brief asserted that
Section 231 itself requires such consideration, so that argument is waived. See id.;
Comments of State Pets. at 34-35, JA____-____; 42 U.S.C. § 7607(d)(7)(B)
(addressing waiver of arguments not raised in comments); see generally Resp. to
Comments at 281-330, JA____-____. And EPA did not ignore the evidence it
developed as part of its 2016 Findings regarding the impacts that climate change
will have on environmental justice communities. See State Br. at 41-42 (repeating
statements from EPA’s 2016 Findings and claiming EPA “answered none of this
evidence”). EPA’s determinations regarding the broad and diverse impacts of
greenhouse gas pollution on the environment and public health, including
particular impacts on vulnerable communities, were the very basis for its authority
to regulate aircraft greenhouse gas emissions in the first instance that prompted the
action to set standards here. As such, the impacts discussed in the 2016 Findings
establishing comparable standards of review, State Petitioners do not have a
comparable federal obligation to meet ambient standards for greenhouse gases and
so do not ““expose[]” themselves “to federal sanctions,” id. at 1227, should they
fail.
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formed the underpinnings of EPA’s initiation of a program to control aircraft
greenhouse gas emissions, which includes these first-ever standards. EPA
reasonably explained its choice of standards here; while EPA anticipates more
stringent standards may be appropriate in the future (and are likely forthcoming) to
further address climate harms, EPA concluded that the urgency and importance of
these first-ever standards dictated a narrower path in this first instance.
IV.

Vacatur of the Aircraft Rule would cause substantial disruption
and has not been requested by Petitioners.
For the reasons outlined above, EPA believes the Aircraft Rule represents a

reasonable exercise of its broad discretion under Section 231. However, in the
event the Court concludes EPA did not adequately consider or explain its approach
to first-of-their-kind greenhouse gas standards for aircraft, this Court should
remand the Rule without vacatur for EPA’s further consideration of its authority
under Section 231. Petitioners contend that EPA has failed to “assess what
technology is or can be available to reduce harmful aircraft emissions,” Env. Br. at
31. Remand without vacatur would allow EPA to conduct additional assessment
without the enormous disruption to domestic manufacturing and global aviation
that would result if the Rule were vacated.
As the Rule explained, the failure to enact (or absence of) standards at least
as stringent as those set by ICAO would have immediate and substantial
consequences for U.S. aircraft, including the risk of being banned from foreign
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airspace. 86 Fed. Reg. at 2144. “U.S. civil airplane manufacturers could be forced
to seek [greenhouse gas] emissions certification from an aviation certification
authority of another country … in order to market and operate their airplanes
internationally,” id. at 2138, subjecting them to significant disruption and to
additional costs. See id. at 2144, 2148, 2157-58, 2168 & n.157 (noting that
European authorities charge fees for certification of airplanes, but FAA does not);
see also Standards TSD at 51, JA____ (describing the potential need to move
manufacturers’ certification programs abroad).
Industry comments urging adoption of the Rule also emphasize the scope of
this potential disruption. See, e.g., Comments of Aerospace Industries Association,
EPA-HQ-OAR-2018-0276-0080, at 2, JA____ (commenting that inability to
certify aircraft through the FAA could cause airlines to purchase certified aircraft
elsewhere and “jeopardize tens of billions of dollars in sales for the U.S. aerospace
industry”); Comments of Cargo Airline Association, EPA-HQ-OAR-2018-02760159, at 3, JA____ (commenting that the international nature of the all-cargo
industry “depend[s] on a system in which aircraft intended for international use
will be recognized and allowed entry by the various host countries”); Comments of
Federal Express Corp., EPA-HQ-OAR-2018-0276-0178, at 1, JA____ (asking that
“the Agency issue a final rule as soon as possible to provide the industry with the
certainty it requires to compete globally by providing a regulatory framework that
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will ensure the continued recognition of U.S. manufactured and certificated civil
aircraft for use in international operations.”). These consequences would arise
equally from vacatur of the Rule as from a failure to promulgate this Rule in the
first place.
Notably, Petitioners have not specifically requested vacatur of the Rule
should their petitions be granted. See Env. Br. at 41; State Br. at 46. Rather,
Petitioners’ briefs indicate that they understand the gravity of the consequences
should the U.S. aviation industry be forced to operate without, at least, ICAOequivalent standards in force. As State Petitioners acknowledged, the Rule
“cogently explained that failure to adopt standards ‘at least as stringent as’ the
ICAO standards” would “undermine” “the United States’ credibility in ICAO
negotiations and the marketability and certification of U.S.-manufactured aircraft.”
State Br. at 35.
Moreover, keeping the Rule in place during any remand would prevent
potential environmental degradation that could occur if the industry remained
entirely unregulated during the pendency of further EPA action. While Petitioners
dispute the sufficiency of the Rule’s environmental protections, these standards
impose enforceable caps on aircraft greenhouse gas emissions for the first time. In
their absence, industry would retain discretion to manufacture less efficient and
higher-emitting aircraft (including the Boeing 767F that is presently set to go out
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of production) to meet increasing demand or other market conditions. While past
history and EPA’s “business-as-usual” forecast suggest market pressures are
unlikely to generally push in that direction, only having this Rule in place assures
they will not. See Resp. to Comments at 274, JA___. Keeping the Rule in place
even in the event of a remand thus furthers all parties’ goal of limiting greenhouse
gas emissions from regulated aircraft.
This Court has held in other contexts that risk of environmental harm in the
absence of a rule warrants remand without vacatur. See, e.g., North Carolina v.
EPA, 550 F.3d 1176, 1177-78 (D.C. Cir. 2008) (noting the appropriateness of
remand without vacatur where vacatur “would at least temporarily defeat … the
enhanced protection of the environmental values covered by [the EPA rule at
issue]” (quoting Env’t Def. Fund, Inc. v. EPA, 898 F.2d 183 (D.C. Cir. 1990)); see
also Allied-Signal, Inc. v. U.S. Nuclear Regul. Comm’n, 988 F.2d 146, 150-51
(D.C. Cir. 1993) (concluding that the decision to vacate a rule depends in part on
“the disruptive consequences of an interim change that may itself be changed”).
CONCLUSION

For the foregoing reasons, the Aircraft Rule should be upheld as a lawful
and reasonable exercise of EPA’s discretion under Section 231 of the Clean Air
Act, and the petitions should be denied. In the event the petitions are granted, the
Rule should be remanded to the Agency without vacatur.
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United States Code Annotated
Title 15. Commerce and Trade
Chapter 16C. Energy Supply and Environmental Coordination (Refs & Annos)
15 U.S.C.A. § 793
§ 793. Protection of public health and environment
Currentness
(a) Distribution of low sulfur fuel
Any allocation program provided for in section 792 of this title or in the Emergency Petroleum Allocation Act of 1973, shall,
to the maximum extent practicable, include measures to assure that available low sulfur fuel will be distributed on a priority
basis to those areas of the United States designated by the Administrator of the Environmental Protection Agency as requiring
low sulfur fuel to avoid or minimize adverse impact on public health.
(b) Study of chronic effects of sulfur oxide emissions among exposed populations
In order to determine the health effects of emissions of sulfur oxides to the air resulting from any conversions to burning coal
to which section 119 of the Clean Air Act applies, the Department of Health and Human Services shall, through the National
Institute of Environmental Health Sciences and in cooperation with the Environmental Protection Agency, conduct a study of
chronic effects among exposed populations. The sum of $3,500,000 is authorized to be appropriated for such a study. In order
to assure that long-term studies can be conducted without interruption, such sums as are appropriated shall be available until
expended.
(c) Major Federal actions significantly affecting the quality of the human environment
(1) No action taken under the Clean Air Act shall be deemed a major Federal action significantly affecting the quality of the
human environment within the meaning of the National Environmental Policy Act of 1969.
(2) No action under section 792 of this title for a period of one year after initiation of such action shall be deemed a major
Federal action significantly affecting the quality of the human environment within the meaning of the National Environmental
Policy Act of 1969. However, before any action under section 792 of this title that has a significant impact on the environment
is taken, if practicable, or in any event within sixty days after such action is taken, an environmental evaluation with analysis
equivalent to that required under section 102(2)(C) of the National Environmental Policy Act, to the greatest extent practicable
within this time constraint, shall be prepared and circulated to appropriate Federal, State, and local government agencies and
to the public for a thirty-day comment period after which a public hearing shall be held upon request to review outstanding
environmental issues. Such an evaluation shall not be required where the action in question has been preceded by compliance
with the National Environmental Policy Act by the appropriate Federal agency. Any action taken under section 792 of this
title which will be in effect for more than a one-year period or any action to extend an action taken under section 792 of this
title to a total period of more than one year shall be subject to the full provisions of the National Environmental Policy Act,
notwithstanding any other provision of this chapter.
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(d) Importation of hydroelectric energy
In order to expedite the prompt construction of facilities for the importation of hydroelectric energy thereby helping to reduce the
shortage of petroleum products in the United States, the Federal Power Commission is hereby authorized and directed to issue
a Presidential permit pursuant to Executive Order 10485 of September 3, 1953, for the construction, operation, maintenance,
and connection of facilities for the transmission of electric energy at the borders of the United States without preparing an
environmental impact statement pursuant to section 102 of the National Environmental Policy Act of 1969 for facilities for the
transmission of electric energy between Canada and the United States in the vicinity of Fort Covington, New York.
CREDIT(S)
(Pub.L. 93-319, § 7, June 22, 1974, 88 Stat. 259; Pub.L. 96-88, Title V, § 509(b), Oct. 17, 1979, 93 Stat. 695.)
15 U.S.C.A. § 793, 15 USCA § 793
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
End of Document
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United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter III. Standards and Enforcement (Refs & Annos)
33 U.S.C.A. § 1311
§ 1311. Effluent limitations
Currentness
(a) Illegality of pollutant discharges except in compliance with law
Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge of
any pollutant by any person shall be unlawful.
(b) Timetable for achievement of objectives
In order to carry out the objective of this chapter there shall be achieved-(1)(A) not later than July 1, 1977, effluent limitations for point sources, other than publicly owned treatment works, (i) which
shall require the application of the best practicable control technology currently available as defined by the Administrator
pursuant to section 1314(b) of this title, or (ii) in the case of a discharge into a publicly owned treatment works which meets
the requirements of subparagraph (B) of this paragraph, which shall require compliance with any applicable pretreatment
requirements and any requirements under section 1317 of this title; and
(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 1283 of this title prior
to June 30, 1974 (for which construction must be completed within four years of approval), effluent limitations based upon
secondary treatment as defined by the Administrator pursuant to section 1314(d)(1) of this title; or,
(C) not later than July 1, 1977, any more stringent limitation, including those necessary to meet water quality standards,
treatment standards, or schedules of compliance, established pursuant to any State law or regulations (under authority
preserved by section 1370 of this title) or any other Federal law or regulation, or required to implement any applicable water
quality standard established pursuant to this chapter.
(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph, effluent limitations for categories and
classes of point sources, other than publicly owned treatment works, which (i) shall require application of the best available
technology economically achievable for such category or class, which will result in reasonable further progress toward
the national goal of eliminating the discharge of all pollutants, as determined in accordance with regulations issued by the
Administrator pursuant to section 1314(b)(2) of this title, which such effluent limitations shall require the elimination of
discharges of all pollutants if the Administrator finds, on the basis of information available to him (including information
developed pursuant to section 1325 of this title), that such elimination is technologically and economically achievable for
a category or class of point sources as determined in accordance with regulations issued by the Administrator pursuant to
section 1314(b)(2) of this title, or (ii) in the case of the introduction of a pollutant into a publicly owned treatment works which
© 2022 Thomson Reuters. No claim to original U.S. Government Works.
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meets the requirements of subparagraph (B) of this paragraph, shall require compliance with any applicable pretreatment
requirements and any other requirement under section 1317 of this title;
(B) Repealed. Pub.L. 97-117, § 21(b), Dec. 29, 1981, 95 Stat. 1632.
(C) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on
Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance with
subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than three years after the date such
limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989;
(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 1317 of this title which are not referred
to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with subparagraph (A) of this
paragraph as expeditiously as practicable, but in no case later than three years after the date such limitations are promulgated
under section 1314(b) of this title, and in no case later than March 31, 1989;
(E) as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated under
section 1314(b) of this title, and in no case later than March 31, 1989, compliance with effluent limitations for categories and
classes of point sources, other than publicly owned treatment works, which in the case of pollutants identified pursuant to
section 1314(a)(4) of this title shall require application of the best conventional pollutant control technology as determined
in accordance with regulations issued by the Administrator pursuant to section 1314(b)(4) of this title; and
(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance with effluent
limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than 3
years after the date such limitations are established, and in no case later than March 31, 1989.
(3)(A) for effluent limitations under paragraph (1)(A)(i) of this subsection promulgated after January 1, 1982, and requiring
a level of control substantially greater or based on fundamentally different control technology than under permits for an
industrial category issued before such date, compliance as expeditiously as practicable but in no case later than three years
after the date such limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989; and
(B) for any effluent limitation in accordance with paragraph (1)(A)(i), (2)(A)(i), or (2)(E) of this subsection established
only on the basis of section 1342(a)(1) of this title in a permit issued after February 4, 1987, compliance as expeditiously
as practicable but in no case later than three years after the date such limitations are established, and in no case later than
March 31, 1989.
(c) Modification of timetable
The Administrator may modify the requirements of subsection (b)(2)(A) of this section with respect to any point source for
which a permit application is filed after July 1, 1977, upon a showing by the owner or operator of such point source satisfactory
to the Administrator that such modified requirements (1) will represent the maximum use of technology within the economic
capability of the owner or operator; and (2) will result in reasonable further progress toward the elimination of the discharge
of pollutants.
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(d) Review and revision of effluent limitations
Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be reviewed at least every five years
and, if appropriate, revised pursuant to the procedure established under such paragraph.
(e) All point discharge source application of effluent limitations
Effluent limitations established pursuant to this section or section 1312 of this title shall be applied to all point sources of
discharge of pollutants in accordance with the provisions of this chapter.
(f) Illegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste, or medical
waste
Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological, chemical, or biological
warfare agent, any high-level radioactive waste, or any medical waste, into the navigable waters.
(g) Modifications for certain nonconventional pollutants
(1) General authority
The Administrator, with the concurrence of the State, may modify the requirements of subsection (b)(2)(A) of this section with
respect to the discharge from any point source of ammonia, chlorine, color, iron, and total phenols (4AAP) (when determined
by the Administrator to be a pollutant covered by subsection (b)(2)(F)) and any other pollutant which the Administrator lists
under paragraph (4) of this subsection.
(2) Requirements for granting modifications
A modification under this subsection shall be granted only upon a showing by the owner or operator of a point source
satisfactory to the Administrator that-(A) such modified requirements will result at a minimum in compliance with the requirements of subsection (b)(1)(A) or
(C) of this section, whichever is applicable;
(B) such modified requirements will not result in any additional requirements on any other point or nonpoint source; and
(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish, and
wildlife, and allow recreational activities, in and on the water and such modification will not result in the discharge
of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the
environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic toxicity (including
carcinogenicity, mutagenicity or teratogenicity), or synergistic propensities.
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(3) Limitation on authority to apply for subsection (c) modification
If an owner or operator of a point source applies for a modification under this subsection with respect to the discharge of any
pollutant, such owner or operator shall be eligible to apply for modification under subsection (c) of this section with respect
to such pollutant only during the same time period as he is eligible to apply for a modification under this subsection.
(4) Procedures for listing additional pollutants
(A) General authority
Upon petition of any person, the Administrator may add any pollutant to the list of pollutants for which modification
under this section is authorized (except for pollutants identified pursuant to section 1314(a)(4) of this title, toxic pollutants
subject to section 1317(a) of this title, and the thermal component of discharges) in accordance with the provisions of
this paragraph.
(B) Requirements for listing
(i) Sufficient information
The person petitioning for listing of an additional pollutant under this subsection shall submit to the Administrator
sufficient information to make the determinations required by this subparagraph.
(ii) Toxic criteria determination
The Administrator shall determine whether or not the pollutant meets the criteria for listing as a toxic pollutant under
section 1317(a) of this title.
(iii) Listing as toxic pollutant
If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under section 1317(a)
of this title, the Administrator shall list the pollutant as a toxic pollutant under section 1317(a) of this title.
(iv) Nonconventional criteria determination
If the Administrator determines that the pollutant does not meet the criteria for listing as a toxic pollutant under such
section and determines that adequate test methods and sufficient data are available to make the determinations required
by paragraph (2) of this subsection with respect to the pollutant, the Administrator shall add the pollutant to the list of
pollutants specified in paragraph (1) of this subsection for which modifications are authorized under this subsection.
(C) Requirements for filing of petitions
A petition for listing of a pollutant under this paragraph--
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(i) must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under section
1314 of this title;
(ii) may be filed before promulgation of such guideline; and
(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge of such
pollutant.
(D) Deadline for approval of petition
A decision to add a pollutant to the list of pollutants for which modifications under this subsection are authorized must be
made within 270 days after the date of promulgation of an applicable effluent guideline under section 1314 of this title.
(E) Burden of proof
The burden of proof for making the determinations under subparagraph (B) shall be on the petitioner.
(5) Removal of pollutants
The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized under
this subsection if the Administrator determines that adequate test methods and sufficient data are no longer available for
determining whether or not modifications may be granted with respect to such pollutant under paragraph (2) of this subsection.
(h) Modification of secondary treatment requirements
The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies the
requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from a publicly owned
treatment works into marine waters, if the applicant demonstrates to the satisfaction of the Administrator that-(1) there is an applicable water quality standard specific to the pollutant for which the modification is requested, which has
been identified under section 1314(a)(6) of this title;
(2) the discharge of pollutants in accordance with such modified requirements will not interfere, alone or in combination with
pollutants from other sources, with the attainment or maintenance of that water quality which assures protection of public
water supplies and the protection and propagation of a balanced, indigenous population of shellfish, fish, and wildlife, and
allows recreational activities, in and on the water;
(3) the applicant has established a system for monitoring the impact of such discharge on a representative sample of aquatic
biota, to the extent practicable, and the scope of such monitoring is limited to include only those scientific investigations
which are necessary to study the effects of the proposed discharge;
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(4) such modified requirements will not result in any additional requirements on any other point or nonpoint source;
(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced;
(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollutant introduced
into such works by an industrial discharger for which pollutant there is no applicable pretreatment requirement in effect,
sources introducing waste into such works are in compliance with all applicable pretreatment requirements, the applicant will
enforce such requirements, and the applicant has in effect a pretreatment program which, in combination with the treatment
of discharges from such works, removes the same amount of such pollutant as would be removed if such works were to apply
secondary treatment to discharges and if such works had no pretreatment program with respect to such pollutant;
(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the entrance of toxic
pollutants from nonindustrial sources into such treatment works;
(8) there will be no new or substantially increased discharges from the point source of the pollutant to which the modification
applies above that volume of discharge specified in the permit;
(9) the applicant at the time such modification becomes effective will be discharging effluent which has received at least
primary or equivalent treatment and which meets the criteria established under section 1314(a)(1) of this title after initial
mixing in the waters surrounding or adjacent to the point at which such effluent is discharged.
For the purposes of this subsection the phrase “the discharge of any pollutant into marine waters” refers to a discharge into
deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters where there is strong
tidal movement and other hydrological and geological characteristics which the Administrator determines necessary to allow
compliance with paragraph (2) of this subsection, and section 1251(a)(2) of this title. For the purposes of paragraph (9), “primary
or equivalent treatment” means treatment by screening, sedimentation, and skimming adequate to remove at least 30 percent of
the biological oxygen demanding material and of the suspended solids in the treatment works influent, and disinfection, where
appropriate. A municipality which applies secondary treatment shall be eligible to receive a permit pursuant to this subsection
which modifies the requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from
any treatment works owned by such municipality into marine waters. No permit issued under this subsection shall authorize
the discharge of sewage sludge into marine waters. In order for a permit to be issued under this subsection for the discharge
of a pollutant into marine waters, such marine waters must exhibit characteristics assuring that water providing dilution does
not contain significant amounts of previously discharged effluent from such treatment works. No permit issued under this
subsection shall authorize the discharge of any pollutant into saline estuarine waters which at the time of application do not
support a balanced indigenous population of shellfish, fish and wildlife, or allow recreation in and on the waters or which exhibit
ambient water quality below applicable water quality standards adopted for the protection of public water supplies, shellfish,
fish and wildlife or recreational activities or such other standards necessary to assure support and protection of such uses. The
prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a causal relationship
between such characteristics and the applicant's current or proposed discharge. Notwithstanding any other provisions of this
subsection, no permit may be issued under this subsection for discharge of a pollutant into the New York Bight Apex consisting
of the ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude and northward of 40 degrees 10
minutes north latitude.
(i) Municipal time extensions
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(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve limitations
under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) construction cannot be completed within the time required in such
subsection, or (B) the United States has failed to make financial assistance under this chapter available in time to achieve such
limitations by the time specified in such subsection, the owner or operator of such treatment works may request the Administrator
(or if appropriate the State) to issue a permit pursuant to section 1342 of this title or to modify a permit issued pursuant to
that section to extend such time for compliance. Any such request shall be filed with the Administrator (or if appropriate the
State) within 180 days after February 4, 1987. The Administrator (or if appropriate the State) may grant such request and issue
or modify such a permit, which shall contain a schedule of compliance for the publicly owned treatment works based on the
earliest date by which such financial assistance will be available from the United States and construction can be completed, but
in no event later than July 1, 1988, and shall contain such other terms and conditions, including those necessary to carry out
subsections (b) through (g) of section 1281 of this title, section 1317 of this title, and such interim effluent limitations applicable
to that treatment works as the Administrator determines are necessary to carry out the provisions of this chapter.
(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of subsections
(b)(1)(A) and (b)(1)(C) of this section and-(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly owned treatment
works; or
(ii) if such point source (other than a publicly owned treatment works) had before July 1, 1977, a contract (enforceable against
such point source) to discharge into a publicly owned treatment works; or
(iii) if either an application made before July 1, 1977, for a construction grant under this chapter for a publicly owned treatment
works, or engineering or architectural plans or working drawings made before July 1, 1977, for a publicly owned treatment
works, show that such point source was to discharge into such publicly owned treatment works,
and such publicly owned treatment works is presently unable to accept such discharge without construction, and in the case of
a discharge to an existing publicly owned treatment works, such treatment works has an extension pursuant to paragraph (1)
of this subsection, the owner or operator of such point source may request the Administrator (or if appropriate the State) to
issue or modify such a permit pursuant to such section 1342 of this title to extend such time for compliance. Any such request
shall be filed with the Administrator (or if appropriate the State) within 180 days after December 27, 1977, or the filing of a
request by the appropriate publicly owned treatment works under paragraph (1) of this subsection, whichever is later. If the
Administrator (or if appropriate the State) finds that the owner or operator of such point source has acted in good faith, he may
grant such request and issue or modify such a permit, which shall contain a schedule of compliance for the point source to
achieve the requirements of subsections (b)(1)(A) and (C) of this section and shall contain such other terms and conditions,
including pretreatment and interim effluent limitations and water conservation requirements applicable to that point source, as
the Administrator determines are necessary to carry out the provisions of this chapter.
(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to paragraph (2)(A) of this
subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension granted to the
appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection, but in no event shall it extend beyond
July 1, 1988; and no such time modification shall be granted unless (i) the publicly owned treatment works will be in operation
and available to the point source before July 1, 1988, and will meet the requirements of subsections (b)(1)(B) and (C) of this
section after receiving the discharge from that point source; and (ii) the point source and the publicly owned treatment works
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have entered into an enforceable contract requiring the point source to discharge into the publicly owned treatment works, the
owner or operator of such point source to pay the costs required under section 1284 of this title, and the publicly owned treatment
works to accept the discharge from the point source; and (iii) the permit for such point source requires that point source to meet
all requirements under section 1317(a) and (b) of this title during the period of such time modification.
(j) Modification procedures
(1) Any application filed under this section for a modification of the provisions of-(A) subsection (b)(1)(B) under subsection (h) of this section shall be filed not later that 1 the 365th day which begins after
December 29, 1981, except that a publicly owned treatment works which prior to December 31, 1982, had a contractual
arrangement to use a portion of the capacity of an ocean outfall operated by another publicly owned treatment works which
has applied for or received modification under subsection (h), may apply for a modification of subsection (h) in its own right
not later than 30 days after February 4, 1987, and except as provided in paragraph (5);
(B) subsection (b)(2)(A) as it applies to pollutants identified in subsection (b)(2)(F) shall be filed not later than 270 days
after the date of promulgation of an applicable effluent guideline under section 1314 of this title or not later than 270 days
after December 27, 1977, whichever is later.
(2) Subject to paragraph (3) of this section, any application for a modification filed under subsection (g) of this section shall not
operate to stay any requirement under this chapter, unless in the judgment of the Administrator such a stay or the modification
sought will not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable
risk to human health or the environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic
toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or synergistic propensities, and that there is a substantial
likelihood that the applicant will succeed on the merits of such application. In the case of an application filed under subsection
(g) of this section, the Administrator may condition any stay granted under this paragraph on requiring the filing of a bond or
other appropriate security to assure timely compliance with the requirements from which a modification is sought.
(3) Compliance requirements under subsection (g)
(A) Effect of filing
An application for a modification under subsection (g) and a petition for listing of a pollutant as a pollutant for which
modifications are authorized under such subsection shall not stay the requirement that the person seeking such modification
or listing comply with effluent limitations under this chapter for all pollutants not the subject of such application or petition.
(B) Effect of disapproval
Disapproval of an application for a modification under subsection (g) shall not stay the requirement that the person seeking
such modification comply with all applicable effluent limitations under this chapter.
(4) Deadline for subsection (g) decision
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An application for a modification with respect to a pollutant filed under subsection (g) must be approved or disapproved not
later than 365 days after the date of such filing; except that in any case in which a petition for listing such pollutant as a pollutant
for which modifications are authorized under such subsection is approved, such application must be approved or disapproved
not later than 365 days after the date of approval of such petition.
(5) Extension of application deadline
(A) In general
In the 180-day period beginning on October 31, 1994, the city of San Diego, California, may apply for a modification pursuant
to subsection (h) of the requirements of subsection (b)(1)(B) with respect to biological oxygen demand and total suspended
solids in the effluent discharged into marine waters.
(B) Application
An application under this paragraph shall include a commitment by the applicant to implement a waste water reclamation
program that, at a minimum, will-(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per day by January 1, 2010; and
(ii) result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment during
the period of the modification.
(C) Additional conditions
The Administrator may not grant a modification pursuant to an application submitted under this paragraph unless the
Administrator determines that such modification will result in removal of not less than 58 percent of the biological oxygen
demand (on an annual average) and not less than 80 percent of total suspended solids (on a monthly average) in the discharge
to which the application applies.
(D) Preliminary decision deadline
The Administrator shall announce a preliminary decision on an application submitted under this paragraph not later than 1
year after the date the application is submitted.
(k) Innovative technology
In the case of any facility subject to a permit under section 1342 of this title which proposes to comply with the requirements
of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing existing production capacity with an innovative production
process which will result in an effluent reduction significantly greater than that required by the limitation otherwise applicable
to such facility and moves toward the national goal of eliminating the discharge of all pollutants, or with the installation of an
innovative control technique that has a substantial likelihood for enabling the facility to comply with the applicable effluent
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limitation by achieving a significantly greater effluent reduction than that required by the applicable effluent limitation and
moves toward the national goal of eliminating the discharge of all pollutants, or by achieving the required reduction with an
innovative system that has the potential for significantly lower costs than the systems which have been determined by the
Administrator to be economically achievable, the Administrator (or the State with an approved program under section 1342
of this title, in consultation with the Administrator) may establish a date for compliance under subsection (b)(2)(A) or (b)(2)
(E) of this section no later than two years after the date for compliance with such effluent limitation which would otherwise
be applicable under such subsection, if it is also determined that such innovative system has the potential for industrywide
application.
(l) Toxic pollutants
Other than as provided in subsection (n) of this section, the Administrator may not modify any requirement of this section as it
applies to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of this title.
(m) Modification of effluent limitation requirements for point sources
(1) The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies
the requirements of subsections (b)(1)(A) and (b)(2)(E) of this section, and of section 1343 of this title, with respect to
effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from discharges by an industrial
discharger in such State into deep waters of the territorial seas, if the applicant demonstrates and the Administrator finds that-(A) the facility for which modification is sought is covered at the time of the enactment of this subsection by National Pollutant
Discharge Elimination System permit number CA0005894 or CA0005282;
(B) the energy and environmental costs of meeting such requirements of subsections (b)(1)(A) and (b)(2)(E) and section 1343
of this title exceed by an unreasonable amount the benefits to be obtained, including the objectives of this chapter;
(C) the applicant has established a system for monitoring the impact of such discharges on a representative sample of aquatic
biota;
(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source;
(E) there will be no new or substantially increased discharges from the point source of the pollutant to which the modification
applies above that volume of discharge specified in the permit;
(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological characteristics
which are necessary to allow compliance with this subsection and section 1251(a)(2) of this title;
(G) the applicant accepts as a condition to the permit a contractural 2 obligation to use funds in the amount required (but
not less than $250,000 per year for ten years) for research and development of water pollution control technology, including
but not limited to closed cycle technology;
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(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a precedent or the
relaxation of the requirements of this chapter applicable to similarly situated discharges; and
(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated that
it would be put at a competitive disadvantage to the applicant (or the parent company or any subsidiary thereof) as a result
of the issuance of a permit under this subsection.
(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the applicable
State water quality standards, to assure the protection of public water supplies and protection and propagation of a balanced,
indigenous population of shellfish, fish, fauna, wildlife, and other aquatic organisms, and to allow recreational activities in and
on the water. In setting such limitations, the Administrator shall take into account any seasonal variations and the need for an
adequate margin of safety, considering the lack of essential knowledge concerning the relationship between effluent limitations
and water quality and the lack of essential knowledge of the effects of discharges on beneficial uses of the receiving waters.
(3) A permit under this subsection may be issued for a period not to exceed five years, and such a permit may be renewed for
one additional period not to exceed five years upon a demonstration by the applicant and a finding by the Administrator at the
time of application for any such renewal that the provisions of this subsection are met.
(4) The Administrator may terminate a permit issued under this subsection if the Administrator determines that there has
been a decline in ambient water quality of the receiving waters during the period of the permit even if a direct cause and
effect relationship cannot be shown: Provided, That if the effluent from a source with a permit issued under this subsection is
contributing to a decline in ambient water quality of the receiving waters, the Administrator shall terminate such permit.
(n) Fundamentally different factors
(1) General rule
The Administrator, with the concurrence of the State, may establish an alternative requirement under subsection (b)(2)
or section 1317(b) of this title for a facility that modifies the requirements of national effluent limitation guidelines or
categorical pretreatment standards that would otherwise be applicable to such facility, if the owner or operator of such facility
demonstrates to the satisfaction of the Administrator that-(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section 1314(b) or 1314(g)
of this title and considered by the Administrator in establishing such national effluent limitation guidelines or categorical
pretreatment standards;
(B) the application-(i) is based solely on information and supporting data submitted to the Administrator during the rulemaking for
establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard specifically
raising the factors that are fundamentally different for such facility; or
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(ii) is based on information and supporting data referred to in clause (i) and information and supporting data the applicant
did not have a reasonable opportunity to submit during such rulemaking;
(C) the alternative requirement is no less stringent than justified by the fundamental difference; and
(D) the alternative requirement will not result in a non-water quality environmental impact which is markedly more adverse
than the impact considered by the Administrator in establishing such national effluent limitation guideline or categorical
pretreatment standard.
(2) Time limit for applications
An application for an alternative requirement which modifies the requirements of an effluent limitation or pretreatment
standard under this subsection must be submitted to the Administrator within 180 days after the date on which such limitation
or standard is established or revised, as the case may be.
(3) Time limit for decision
The Administrator shall approve or deny by final agency action an application submitted under this subsection within 180
days after the date such application is filed with the Administrator.
(4) Submission of information
The Administrator may allow an applicant under this subsection to submit information and supporting data until the earlier of
the date the application is approved or denied or the last day that the Administrator has to approve or deny such application.
(5) Treatment of pending applications
For the purposes of this subsection, an application for an alternative requirement based on fundamentally different factors
which is pending on February 4, 1987, shall be treated as having been submitted to the Administrator on the 180th day
following February 4, 1987. The applicant may amend the application to take into account the provisions of this subsection.
(6) Effect of submission of application
An application for an alternative requirement under this subsection shall not stay the applicant's obligation to comply with
the effluent limitation guideline or categorical pretreatment standard which is the subject of the application.
(7) Effect of denial
If an application for an alternative requirement which modifies the requirements of an effluent limitation or pretreatment
standard under this subsection is denied by the Administrator, the applicant must comply with such limitation or standard
as established or revised, as the case may be.
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(8) Reports
By January 1, 1997, and January 1 of every odd-numbered year thereafter, the Administrator shall submit to the Committee
on Environment and Public Works of the Senate and the Committee on Transportation and Infrastructure of the House of
Representatives a report on the status of applications for alternative requirements which modify the requirements of effluent
limitations under section 1311 or 1314 of this title or any national categorical pretreatment standard under section 1317(b)
of this title filed before, on, or after February 4, 1987.
(o) Application fees
The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable administrative costs incurred
in reviewing and processing applications for modifications submitted to the Administrator pursuant to subsections (c), (g), (i),
(k), (m), and (n) of this section, section 1314(d)(4) of this title, and section 1326(a) of this title. All amounts collected by the
Administrator under this subsection shall be deposited into a special fund of the Treasury entitled “Water Permits and Related
Services” which shall thereafter be available for appropriation to carry out activities of the Environmental Protection Agency
for which such fees were collected.
(p) Modified permit for coal remining operations
(1) In general
Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State in any case which the State has
an approved permit program under section 1342(b) of this title, may issue a permit under section 1342 of this title which
modifies the requirements of subsection (b)(2)(A) of this section with respect to the pH level of any pre-existing discharge,
and with respect to pre-existing discharges of iron and manganese from the remined area of any coal remining operation or
with respect to the pH level or level of iron or manganese in any pre-existing discharge affected by the remining operation.
Such modified requirements shall apply the best available technology economically achievable on a case-by-case basis, using
best professional judgment, to set specific numerical effluent limitations in each permit.
(2) Limitations
The Administrator or the State may only issue a permit pursuant to paragraph (1) if the applicant demonstrates to the
satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will result in the potential for
improved water quality from the remining operation but in no event shall such a permit allow the pH level of any discharge,
and in no event shall such a permit allow the discharges of iron and manganese, to exceed the levels being discharged from
the remined area before the coal remining operation begins. No discharge from, or affected by, the remining operation shall
exceed State water quality standards established under section 1313 of this title.
(3) Definitions
For purposes of this subsection-(A) Coal remining operation

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

A15

13

§ 1311. Effluent limitations, 33 USCA § 1311

USCA Case #21-1018

Document #1945846

Filed: 05/06/2022

Page 106 of 140

The term “coal remining operation” means a coal mining operation which begins after February 4, 1987 at a site on which
coal mining was conducted before August 3, 1977.
(B) Remined area
The term “remined area” means only that area of any coal remining operation on which coal mining was conducted before
August 3, 1977.
(C) Pre-existing discharge
The term “pre-existing discharge” means any discharge at the time of permit application under this subsection.
(4) Applicability of strip mining laws
Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of 1977 to any
coal remining operation, including the application of such Act to suspended solids.
CREDIT(S)
(June 30, 1948, c. 758, Title III, § 301, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 844; amended Pub.L. 95-217,
§§ 42-47, 53(c), Dec. 27, 1977, 91 Stat. 1582-1586, 1590; Pub.L. 97-117, §§ 21, 22(a)-(d), Dec. 29, 1981, 95 Stat. 1631, 1632;
Pub.L. 97-440, Jan. 8, 1983, 96 Stat. 2289; Pub.L. 100-4, Title III, §§ 301(a) to (e), 302(a) to (d), 303(a), (b)(1), (c) to (f),
304(a), 305, 306(a), (b), 307, Feb. 4, 1987, 101 Stat. 29-37; Pub.L. 100-688, Title III, § 3202(b), Nov. 18, 1988, 102 Stat. 4154;
Pub.L. 103-431, § 2, Oct. 31, 1994, 108 Stat. 4396; Pub.L. 104-66, Title II, § 2021(b), Dec. 21, 1995, 109 Stat. 727.)
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So in original. Probably should be “than”.
2
So in original. Probably should be “contractual”.
33 U.S.C.A. § 1311, 33 USCA § 1311
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7409
§ 7409. National primary and secondary ambient air quality standards
Currentness
(a) Promulgation
(1) The Administrator-(A) within 30 days after December 31, 1970, shall publish proposed regulations prescribing a national primary ambient air
quality standard and a national secondary ambient air quality standard for each air pollutant for which air quality criteria
have been issued prior to such date; and
(B) after a reasonable time for interested persons to submit written comments thereon (but no later than 90 days after the
initial publication of such proposed standards) shall by regulation promulgate such proposed national primary and secondary
ambient air quality standards with such modifications as he deems appropriate.
(2) With respect to any air pollutant for which air quality criteria are issued after December 31, 1970, the Administrator shall
publish, simultaneously with the issuance of such criteria and information, proposed national primary and secondary ambient
air quality standards for any such pollutant. The procedure provided for in paragraph (1)(B) of this subsection shall apply to
the promulgation of such standards.
(b) Protection of public health and welfare
(1) National primary ambient air quality standards, prescribed under subsection (a) shall be ambient air quality standards the
attainment and maintenance of which in the judgment of the Administrator, based on such criteria and allowing an adequate
margin of safety, are requisite to protect the public health. Such primary standards may be revised in the same manner as
promulgated.
(2) Any national secondary ambient air quality standard prescribed under subsection (a) shall specify a level of air quality the
attainment and maintenance of which in the judgment of the Administrator, based on such criteria, is requisite to protect the
public welfare from any known or anticipated adverse effects associated with the presence of such air pollutant in the ambient
air. Such secondary standards may be revised in the same manner as promulgated.
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(c) National primary ambient air quality standard for nitrogen dioxide
The Administrator shall, not later than one year after August 7, 1977, promulgate a national primary ambient air quality standard
for NO2 concentrations over a period of not more than 3 hours unless, based on the criteria issued under section 7408(c) of this
title, he finds that there is no significant evidence that such a standard for such a period is requisite to protect public health.
(d) Review and revision of criteria and standards; independent scientific review committee; appointment; advisory
functions
(1) Not later than December 31, 1980, and at five-year intervals thereafter, the Administrator shall complete a thorough review
of the criteria published under section 7408 of this title and the national ambient air quality standards promulgated under this
section and shall make such revisions in such criteria and standards and promulgate such new standards as may be appropriate
in accordance with section 7408 of this title and subsection (b) of this section. The Administrator may review and revise criteria
or promulgate new standards earlier or more frequently than required under this paragraph.
(2)(A) The Administrator shall appoint an independent scientific review committee composed of seven members including at
least one member of the National Academy of Sciences, one physician, and one person representing State air pollution control
agencies.
(B) Not later than January 1, 1980, and at five-year intervals thereafter, the committee referred to in subparagraph (A) shall
complete a review of the criteria published under section 7408 of this title and the national primary and secondary ambient
air quality standards promulgated under this section and shall recommend to the Administrator any new national ambient air
quality standards and revisions of existing criteria and standards as may be appropriate under section 7408 of this title and
subsection (b) of this section.
(C) Such committee shall also (i) advise the Administrator of areas in which additional knowledge is required to appraise the
adequacy and basis of existing, new, or revised national ambient air quality standards, (ii) describe the research efforts necessary
to provide the required information, (iii) advise the Administrator on the relative contribution to air pollution concentrations
of natural as well as anthropogenic activity, and (iv) advise the Administrator of any adverse public health, welfare, social,
economic, or energy effects which may result from various strategies for attainment and maintenance of such national ambient
air quality standards.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 109, as added Pub.L. 91-604, § 4(a), Dec. 31, 1970, 84 Stat. 1679; amended Pub.L. 95-95,
Title I, § 106, Aug. 7, 1977, 91 Stat. 691.)
42 U.S.C.A. § 7409, 42 USCA § 7409
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7412
§ 7412. Hazardous air pollutants
Effective: August 5, 1999
Currentness
(a) Definitions
For purposes of this section, except subsection (r)-(1) Major source
The term “major source” means any stationary source or group of stationary sources located within a contiguous area and
under common control that emits or has the potential to emit considering controls, in the aggregate, 10 tons per year or more of
any hazardous air pollutant or 25 tons per year or more of any combination of hazardous air pollutants. The Administrator may
establish a lesser quantity, or in the case of radionuclides different criteria, for a major source than that specified in the previous
sentence, on the basis of the potency of the air pollutant, persistence, potential for bioaccumulation, other characteristics of
the air pollutant, or other relevant factors.
(2) Area source
The term “area source” means any stationary source of hazardous air pollutants that is not a major source. For purposes of this
section, the term “area source” shall not include motor vehicles or nonroad vehicles subject to regulation under subchapter II.
(3) Stationary source
The term “stationary source” shall have the same meaning as such term has under section 7411(a) of this title.
(4) New source
The term “new source” means a stationary source the construction or reconstruction of which is commenced after the
Administrator first proposes regulations under this section establishing an emission standard applicable to such source.
(5) Modification
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(B) The Administrator may delete any source category from the list under this subsection, on petition of any person or on the
Administrator's own motion, whenever the Administrator makes the following determination or determinations, as applicable:
(i) In the case of hazardous air pollutants emitted by sources in the category that may result in cancer in humans, a
determination that no source in the category (or group of sources in the case of area sources) emits such hazardous air
pollutants in quantities which may cause a lifetime risk of cancer greater than one in one million to the individual in the
population who is most exposed to emissions of such pollutants from the source (or group of sources in the case of area
sources).
(ii) In the case of hazardous air pollutants that may result in adverse health effects in humans other than cancer or adverse
environmental effects, a determination that emissions from no source in the category or subcategory concerned (or group
of sources in the case of area sources) exceed a level which is adequate to protect public health with an ample margin
of safety and no adverse environmental effect will result from emissions from any source (or from a group of sources in
the case of area sources).
The Administrator shall grant or deny a petition under this paragraph within 1 year after the petition is filed.
(d) Emission standards
(1) In general
The Administrator shall promulgate regulations establishing emission standards for each category or subcategory of major
sources and area sources of hazardous air pollutants listed for regulation pursuant to subsection (c) in accordance with the
schedules provided in subsections (c) and (e). The Administrator may distinguish among classes, types, and sizes of sources
within a category or subcategory in establishing such standards except that, there shall be no delay in the compliance date
for any standard applicable to any source under subsection (i) as the result of the authority provided by this sentence.
(2) Standards and methods
Emissions standards promulgated under this subsection and applicable to new or existing sources of hazardous air pollutants
shall require the maximum degree of reduction in emissions of the hazardous air pollutants subject to this section (including
a prohibition on such emissions, where achievable) that the Administrator, taking into consideration the cost of achieving
such emission reduction, and any non-air quality health and environmental impacts and energy requirements, determines
is achievable for new or existing sources in the category or subcategory to which such emission standard applies, through
application of measures, processes, methods, systems or techniques including, but not limited to, measures which-(A) reduce the volume of, or eliminate emissions of, such pollutants through process changes, substitution of materials
or other modifications,
(B) enclose systems or processes to eliminate emissions,
(C) collect, capture or treat such pollutants when released from a process, stack, storage or fugitive emissions point,
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(D) are design, equipment, work practice, or operational standards (including requirements for operator training or
certification) as provided in subsection (h), or
(E) are a combination of the above.
None of the measures described in subparagraphs (A) through (D) shall, consistent with the provisions of section 7414(c)
of this title, in any way compromise any United States patent or United States trademark right, or any confidential business
information, or any trade secret or any other intellectual property right.
(3) New and existing sources
The maximum degree of reduction in emissions that is deemed achievable for new sources in a category or subcategory shall
not be less stringent than the emission control that is achieved in practice by the best controlled similar source, as determined
by the Administrator. Emission standards promulgated under this subsection for existing sources in a category or subcategory
may be less stringent than standards for new sources in the same category or subcategory but shall not be less stringent, and
may be more stringent than-(A) the average emission limitation achieved by the best performing 12 percent of the existing sources (for which the
Administrator has emissions information), excluding those sources that have, within 18 months before the emission
standard is proposed or within 30 months before such standard is promulgated, whichever is later, first achieved a level of
emission rate or emission reduction which complies, or would comply if the source is not subject to such standard, with the
lowest achievable emission rate (as defined by section 7501 of this title) applicable to the source category and prevailing
at the time, in the category or subcategory for categories and subcategories with 30 or more sources, or
(B) the average emission limitation achieved by the best performing 5 sources (for which the Administrator has or could
reasonably obtain emissions information) in the category or subcategory for categories or subcategories with fewer than
30 sources.
(4) Health threshold
With respect to pollutants for which a health threshold has been established, the Administrator may consider such threshold
level, with an ample margin of safety, when establishing emission standards under this subsection.
(5) Alternative standard for area sources
With respect only to categories and subcategories of area sources listed pursuant to subsection (c), the Administrator may, in
lieu of the authorities provided in paragraph (2) and subsection (f), elect to promulgate standards or requirements applicable
to sources in such categories or subcategories which provide for the use of generally available control technologies or
management practices by such sources to reduce emissions of hazardous air pollutants.
(6) Review and revision
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The Administrator shall review, and revise as necessary (taking into account developments in practices, processes, and control
technologies), emission standards promulgated under this section no less often than every 8 years.
(7) Other requirements preserved
No emission standard or other requirement promulgated under this section shall be interpreted, construed or applied to
diminish or replace the requirements of a more stringent emission limitation or other applicable requirement established
pursuant to section 7411 of this title, part C or D, or other authority of this chapter or a standard issued under State authority.
(8) Coke ovens
(A) Not later than December 31, 1992, the Administrator shall promulgate regulations establishing emission standards under
paragraphs (2) and (3) of this subsection for coke oven batteries. In establishing such standards, the Administrator shall
evaluate-(i) the use of sodium silicate (or equivalent) luting compounds to prevent door leaks, and other operating practices and
technologies for their effectiveness in reducing coke oven emissions, and their suitability for use on new and existing coke
oven batteries, taking into account costs and reasonable commercial door warranties; and
(ii) as a basis for emission standards under this subsection for new coke oven batteries that begin construction after the
date of proposal of such standards, the Jewell design Thompson non-recovery coke oven batteries and other non-recovery
coke oven technologies, and other appropriate emission control and coke production technologies, as to their effectiveness
in reducing coke oven emissions and their capability for production of steel quality coke.
Such regulations shall require at a minimum that coke oven batteries will not exceed 8 per centum leaking doors, 1 per
centum leaking lids, 5 per centum leaking offtakes, and 16 seconds visible emissions per charge, with no exclusion for
emissions during the period after the closing of self-sealing oven doors. Notwithstanding subsection (i), the compliance
date for such emission standards for existing coke oven batteries shall be December 31, 1995.
(B) The Administrator shall promulgate work practice regulations under this subsection for coke oven batteries requiring,
as appropriate-(i) the use of sodium silicate (or equivalent) luting compounds, if the Administrator determines that use of sodium silicate is
an effective means of emissions control and is achievable, taking into account costs and reasonable commercial warranties
for doors and related equipment; and
(ii) door and jam cleaning practices.
Notwithstanding subsection (i), the compliance date for such work practice regulations for coke oven batteries shall be not
later than the date 3 years after November 15, 1990.
(C) For coke oven batteries electing to qualify for an extension of the compliance date for standards promulgated under
subsection (f) in accordance with subsection (i)(8), the emission standards under this subsection for coke oven batteries shall
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require that coke oven batteries not exceed 8 per centum leaking doors, 1 per centum leaking lids, 5 per centum leaking
offtakes, and 16 seconds visible emissions per charge, with no exclusion for emissions during the period after the closing of
self-sealing doors. Notwithstanding subsection (i), the compliance date for such emission standards for existing coke oven
batteries seeking an extension shall be not later than the date 3 years after November 15, 1990.
(9) Sources licensed by the Nuclear Regulatory Commission
No standard for radionuclide emissions from any category or subcategory of facilities licensed by the Nuclear Regulatory
Commission (or an Agreement State) is required to be promulgated under this section if the Administrator determines, by
rule, and after consultation with the Nuclear Regulatory Commission, that the regulatory program established by the Nuclear
Regulatory Commission pursuant to the Atomic Energy Act for such category or subcategory provides an ample margin
of safety to protect the public health. Nothing in this subsection shall preclude or deny the right of any State or political
subdivision thereof to adopt or enforce any standard or limitation respecting emissions of radionuclides which is more
stringent than the standard or limitation in effect under section 7411 of this title or this section.
(10) Effective date
Emission standards or other regulations promulgated under this subsection shall be effective upon promulgation.
(e) Schedule for standards and review
(1) In general
The Administrator shall promulgate regulations establishing emission standards for categories and subcategories of sources
initially listed for regulation pursuant to subsection (c)(1) as expeditiously as practicable, assuring that-(A) emission standards for not less than 40 categories and subcategories (not counting coke oven batteries) shall be
promulgated not later than 2 years after November 15, 1990;
(B) emission standards for coke oven batteries shall be promulgated not later than December 31, 1992;
(C) emission standards for 25 per centum of the listed categories and subcategories shall be promulgated not later than
4 years after November 15, 1990;
(D) emission standards for an additional 25 per centum of the listed categories and subcategories shall be promulgated not
later than 7 years after November 15, 1990; and
(E) emission standards for all categories and subcategories shall be promulgated not later than 10 years after November
15, 1990.
(2) Priorities
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter II. Emission Standards for Moving Sources
Part A. Motor Vehicle Emission and Fuel Standards (Refs & Annos)
42 U.S.C.A. § 7521
§ 7521. Emission standards for new motor vehicles or new motor vehicle engines
Currentness
(a) Authority of Administrator to prescribe by regulation
Except as otherwise provided in subsection (b)-(1) The Administrator shall by regulation prescribe (and from time to time revise) in accordance with the provisions of this
section, standards applicable to the emission of any air pollutant from any class or classes of new motor vehicles or new
motor vehicle engines, which in his judgment cause, or contribute to, air pollution which may reasonably be anticipated to
endanger public health or welfare. Such standards shall be applicable to such vehicles and engines for their useful life (as
determined under subsection (d), relating to useful life of vehicles for purposes of certification), whether such vehicles and
engines are designed as complete systems or incorporate devices to prevent or control such pollution.
(2) Any regulation prescribed under paragraph (1) of this subsection (and any revision thereof) shall take effect after such
period as the Administrator finds necessary to permit the development and application of the requisite technology, giving
appropriate consideration to the cost of compliance within such period.
(3)(A) In general
(i) Unless the standard is changed as provided in subparagraph (B), regulations under paragraph (1) of this subsection
applicable to emissions of hydrocarbons, carbon monoxide, oxides of nitrogen, and particulate matter from classes or
categories of heavy-duty vehicles or engines manufactured during or after model year 1983 shall contain standards which
reflect the greatest degree of emission reduction achievable through the application of technology which the Administrator
determines will be available for the model year to which such standards apply, giving appropriate consideration to cost,
energy, and safety factors associated with the application of such technology.
(ii) In establishing classes or categories of vehicles or engines for purposes of regulations under this paragraph, the
Administrator may base such classes or categories on gross vehicle weight, horsepower, type of fuel used, or other appropriate
factors.
(B) Revised standards for heavy duty trucks
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(i) On the basis of information available to the Administrator concerning the effects of air pollutants emitted from heavyduty vehicles or engines and from other sources of mobile source related pollutants on the public health and welfare, and
taking costs into account, the Administrator may promulgate regulations under paragraph (1) of this subsection revising any
standard promulgated under, or before the date of, the enactment of the Clean Air Act Amendments of 1990 (or previously
revised under this subparagraph) and applicable to classes or categories of heavy-duty vehicles or engines.
(ii) Effective for the model year 1998 and thereafter, the regulations under paragraph (1) of this subsection applicable to
emissions of oxides of nitrogen (NOx) from gasoline and diesel-fueled heavy duty trucks shall contain standards which
provide that such emissions may not exceed 4.0 grams per brake horsepower hour (gbh).
(C) Lead time and stability
Any standard promulgated or revised under this paragraph and applicable to classes or categories of heavy-duty vehicles or
engines shall apply for a period of no less than 3 model years beginning no earlier than the model year commencing 4 years
after such revised standard is promulgated.
(D) Rebuilding practices
The Administrator shall study the practice of rebuilding heavy-duty engines and the impact rebuilding has on engine
emissions. On the basis of that study and other information available to the Administrator, the Administrator may prescribe
requirements to control rebuilding practices, including standards applicable to emissions from any rebuilt heavy-duty engines
(whether or not the engine is past its statutory useful life), which in the Administrator's judgment cause, or contribute to, air
pollution which may reasonably be anticipated to endanger public health or welfare taking costs into account. Any regulation
shall take effect after a period the Administrator finds necessary to permit the development and application of the requisite
control measures, giving appropriate consideration to the cost of compliance within the period and energy and safety factors.
(E) Motorcycles
For purposes of this paragraph, motorcycles and motorcycle engines shall be treated in the same manner as heavyduty vehicles and engines (except as otherwise permitted under section 7525(f)(1) of this title) unless the Administrator
promulgates a rule reclassifying motorcycles as light-duty vehicles within the meaning of this section or unless the
Administrator promulgates regulations under subsection (a) applying standards applicable to the emission of air pollutants
from motorcycles as a separate class or category. In any case in which such standards are promulgated for such emissions
from motorcycles as a separate class or category, the Administrator, in promulgating such standards, shall consider the
need to achieve equivalency of emission reductions between motorcycles and other motor vehicles to the maximum extent
practicable.
(4)(A) Effective with respect to vehicles and engines manufactured after model year 1978, no emission control device, system,
or element of design shall be used in a new motor vehicle or new motor vehicle engine for purposes of complying with
requirements prescribed under this subchapter if such device, system, or element of design will cause or contribute to an
unreasonable risk to public health, welfare, or safety in its operation or function.
(B) In determining whether an unreasonable risk exists under subparagraph (A), the Administrator shall consider, among
other factors, (i) whether and to what extent the use of any device, system, or element of design causes, increases, reduces,
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or eliminates emissions of any unregulated pollutants; (ii) available methods for reducing or eliminating any risk to public
health, welfare, or safety which may be associated with the use of such device, system, or element of design, and (iii) the
availability of other devices, systems, or elements of design which may be used to conform to requirements prescribed under
this subchapter without causing or contributing to such unreasonable risk. The Administrator shall include in the consideration
required by this paragraph all relevant information developed pursuant to section 7548 of this title.
(5)(A) If the Administrator promulgates final regulations which define the degree of control required and the test procedures
by which compliance could be determined for gasoline vapor recovery of uncontrolled emissions from the fueling of motor
vehicles, the Administrator shall, after consultation with the Secretary of Transportation with respect to motor vehicle safety,
prescribe, by regulation, fill pipe standards for new motor vehicles in order to insure effective connection between such fill
pipe and any vapor recovery system which the Administrator determines may be required to comply with such vapor recovery
regulations. In promulgating such standards the Administrator shall take into consideration limits on fill pipe diameter,
minimum design criteria for nozzle retainer lips, limits on the location of the unleaded fuel restrictors, a minimum access
zone surrounding a fill pipe, a minimum pipe or nozzle insertion angle, and such other factors as he deems pertinent.
(B) Regulations prescribing standards under subparagraph (A) shall not become effective until the introduction of the model
year for which it would be feasible to implement such standards, taking into consideration the restraints of an adequate
leadtime for design and production.
(C) Nothing in subparagraph (A) shall (i) prevent the Administrator from specifying different nozzle and fill neck sizes
for gasoline with additives and gasoline without additives or (ii) permit the Administrator to require a specific location,
configuration, modeling, or styling of the motor vehicle body with respect to the fuel tank fill neck or fill nozzle clearance
envelope.
(D) For the purpose of this paragraph, the term “fill pipe” shall include the fuel tank fill pipe, fill neck, fill inlet, and closure.
(6) Onboard vapor recovery
Within 1 year after November 15, 1990, the Administrator shall, after consultation with the Secretary of Transportation
regarding the safety of vehicle-based (“onboard”) systems for the control of vehicle refueling emissions, promulgate standards
under this section requiring that new light-duty vehicles manufactured beginning in the fourth model year after the model year
in which the standards are promulgated and thereafter shall be equipped with such systems. The standards required under this
paragraph shall apply to a percentage of each manufacturer's fleet of new light-duty vehicles beginning with the fourth model
year after the model year in which the standards are promulgated. The percentage shall be as specified in the following table:
IMPLEMENTATION SCHEDULE FOR ONBOARD VAPOR RECOVERY REQUIREMENTS
Model year commencing after
standards promulgated

Percentage*

Fourth..........................................................................................................................................................

40

Fifth.............................................................................................................................................................

80

After Fifth...................................................................................................................................................

100
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*Percentages in the table refer to a percentage of the manufacturer's sales volume.
The standards shall require that such systems provide a minimum evaporative emission capture efficiency of 95 percent. The
requirements of section 7511a(b)(3) of this title (relating to stage II gasoline vapor recovery) for areas classified under section
7511 of this title as moderate for ozone shall not apply after promulgation of such standards and the Administrator may, by rule,
revise or waive the application of the requirements of such section 7511a(b)(3) of this title for areas classified under section
7511 of this title as Serious, Severe, or Extreme for ozone, as appropriate, after such time as the Administrator determines that
onboard emissions control systems required under this paragraph are in widespread use throughout the motor vehicle fleet.
(b) Emissions of carbon monoxide, hydrocarbons, and oxides of nitrogen; annual report to Congress; waiver of emission
standards; research objectives
(1)(A) The regulations under subsection (a) applicable to emissions of carbon monoxide and hydrocarbons from light-duty
vehicles and engines manufactured during model years 1977 through 1979 shall contain standards which provide that such
emissions from such vehicles and engines may not exceed 1.5 grams per vehicle mile of hydrocarbons and 15.0 grams per
vehicle mile of carbon monoxide. The regulations under subsection (a) applicable to emissions of carbon monoxide from lightduty vehicles and engines manufactured during the model year 1980 shall contain standards which provide that such emissions
may not exceed 7.0 grams per vehicle mile. The regulations under subsection (a) applicable to emissions of hydrocarbons from
light-duty vehicles and engines manufactured during or after model year 1980 shall contain standards which require a reduction
of at least 90 percent from emissions of such pollutant allowable under the standards under this section applicable to lightduty vehicles and engines manufactured in model year 1970. Unless waived as provided in paragraph (5), regulations under
subsection (a) applicable to emissions of carbon monoxide from light-duty vehicles and engines manufactured during or after
the model year 1981 shall contain standards which require a reduction of at least 90 percent from emissions of such pollutant
allowable under the standards under this section applicable to light-duty vehicles and engines manufactured in model year 1970.
(B) The regulations under subsection (a) applicable to emissions of oxides of nitrogen from light-duty vehicles and engines
manufactured during model years 1977 through 1980 shall contain standards which provide that such emissions from such
vehicles and engines may not exceed 2.0 grams per vehicle mile. The regulations under subsection (a) applicable to emissions of
oxides of nitrogen from light-duty vehicles and engines manufactured during the model year 1981 and thereafter shall contain
standards which provide that such emissions from such vehicles and engines may not exceed 1.0 gram per vehicle mile. The
Administrator shall prescribe standards in lieu of those required by the preceding sentence, which provide that emissions of
oxides of nitrogen may not exceed 2.0 grams per vehicle mile for any light-duty vehicle manufactured during model years 1981
and 1982 by any manufacturer whose production, by corporate identity, for calendar year 1976 was less than three hundred
thousand light-duty motor vehicles worldwide if the Administrator determines that-(i) the ability of such manufacturer to meet emission standards in the 1975 and subsequent model years was, and is, primarily
dependent upon technology developed by other manufacturers and purchased from such manufacturers; and
(ii) such manufacturer lacks the financial resources and technological ability to develop such technology.
(C) The Administrator may promulgate regulations under subsection (a)(1) revising any standard prescribed or previously
revised under this subsection, as needed to protect public health or welfare, taking costs, energy, and safety into account. Any
revised standard shall require a reduction of emissions from the standard that was previously applicable. Any such revision under
this subchapter may provide for a phase-in of the standard. It is the intent of Congress that the numerical emission standards
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specified in subsections (a)(3)(B)(ii), (g), (h), and (i) shall not be modified by the Administrator after November 15, 1990, for
any model year before the model year 2004.
(2) Emission standards under paragraph (1), and measurement techniques on which such standards are based (if not promulgated
prior to November 15, 1990), shall be promulgated by regulation within 180 days after November 15, 1990.
(3) For purposes of this part-(A)(i) The term “model year” with reference to any specific calendar year means the manufacturer's annual production period
(as determined by the Administrator) which includes January 1 of such calendar year. If the manufacturer has no annual
production period, the term “model year” shall mean the calendar year.
(ii) For the purpose of assuring that vehicles and engines manufactured before the beginning of a model year were not
manufactured for purposes of circumventing the effective date of a standard required to be prescribed by subsection (b), the
Administrator may prescribe regulations defining “model year” otherwise than as provided in clause (i).
(B) Repealed. Pub.L. 101-549, Title II, § 230(1), Nov. 15, 1990, 104 Stat. 2529.
(C) The term “heavy duty vehicle” means a truck, bus, or other vehicle manufactured primarily for use on the public streets,
roads, and highways (not including any vehicle operated exclusively on a rail or rails) which has a gross vehicle weight (as
determined under regulations promulgated by the Administrator) in excess of six thousand pounds. Such term includes any
such vehicle which has special features enabling off-street or off-highway operation and use.
(3) 1 Upon the petition of any manufacturer, the Administrator, after notice and opportunity for public hearing, may waive the
standard required under subparagraph (B) of paragraph (1) to not exceed 1.5 grams of oxides of nitrogen per vehicle mile for any
class or category of light-duty vehicles or engines manufactured by such manufacturer during any period of up to four model
years beginning after the model year 1980 if the manufacturer demonstrates that such waiver is necessary to permit the use of
an innovative power train technology, or innovative emission control device or system, in such class or category of vehicles or
engines and that such technology or system was not utilized by more than 1 percent of the light-duty vehicles sold in the United
States in the 1975 model year. Such waiver may be granted only if the Administrator determines-(A) that such waiver would not endanger public health,
(B) that there is a substantial likelihood that the vehicles or engines will be able to comply with the applicable standard under
this section at the expiration of the waiver, and
(C) that the technology or system has a potential for long-term air quality benefit and has the potential to meet or exceed the
average fuel economy standard applicable under the Energy Policy and Conservation Act upon the expiration of the waiver.
No waiver under this subparagraph 2 granted to any manufacturer shall apply to more than 5 percent of such manufacturer's
production or more than fifty thousand vehicles or engines, whichever is greater.
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(c) Feasibility study and investigation by National Academy of Sciences; reports to Administrator and Congress;
availability of information
(1) The Administrator shall undertake to enter into appropriate arrangements with the National Academy of Sciences to conduct
a comprehensive study and investigation of the technological feasibility of meeting the emissions standards required to be
prescribed by the Administrator by subsection (b) of this section.
(2) Of the funds authorized to be appropriated to the Administrator by this chapter, such amounts as are required shall be
available to carry out the study and investigation authorized by paragraph (1) of this subsection.
(3) In entering into any arrangement with the National Academy of Sciences for conducting the study and investigation
authorized by paragraph (1) of this subsection, the Administrator shall request the National Academy of Sciences to submit
semiannual reports on the progress of its study and investigation to the Administrator and the Congress, beginning not later
than July 1, 1971, and continuing until such study and investigation is completed.
(4) The Administrator shall furnish to such Academy at its request any information which the Academy deems necessary for the
purpose of conducting the investigation and study authorized by paragraph (1) of this subsection. For the purpose of furnishing
such information, the Administrator may use any authority he has under this chapter (A) to obtain information from any person,
and (B) to require such person to conduct such tests, keep such records, and make such reports respecting research or other
activities conducted by such person as may be reasonably necessary to carry out this subsection.
(d) Useful life of vehicles
The Administrator shall prescribe regulations under which the useful life of vehicles and engines shall be determined for
purposes of subsection (a)(1) of this section and section 7541 of this title. Such regulations shall provide that except where a
different useful life period is specified in this subchapter useful life shall-(1) in the case of light duty vehicles and light duty vehicle engines and light-duty trucks up to 3,750 lbs. LVW and up to
6,000 lbs. GVWR, be a period of use of five years or fifty thousand miles (or the equivalent), whichever first occurs, except
that in the case of any requirement of this section which first becomes applicable after November 15, 1990, where the useful
life period is not otherwise specified for such vehicles and engines, the period shall be 10 years or 100,000 miles (or the
equivalent), whichever first occurs, with testing for purposes of in-use compliance under section 7541 of this title up to (but
not beyond) 7 years or 75,000 miles (or the equivalent), whichever first occurs;
(2) in the case of any other motor vehicle or motor vehicle engine (other than motorcycles or motorcycle engines), be a period
of use set forth in paragraph (1) unless the Administrator determines that a period of use of greater duration or mileage is
appropriate; and
(3) in the case of any motorcycle or motorcycle engine, be a period of use the Administrator shall determine.
(e) New power sources or propulsion systems
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In the event of a new power source or propulsion system for new motor vehicles or new motor vehicle engines is submitted
for certification pursuant to section 7525(a) of this title, the Administrator may postpone certification until he has prescribed
standards for any air pollutants emitted by such vehicle or engine which in his judgment cause, or contribute to, air pollution
which may reasonably be anticipated to endanger the public health or welfare but for which standards have not been prescribed
under subsection (a).
(f) 3 High altitude regulations
(1) The high altitude regulation in effect with respect to model year 1977 motor vehicles shall not apply to the manufacture,
distribution, or sale of 1978 and later model year motor vehicles. Any future regulation affecting the sale or distribution of
motor vehicles or engines manufactured before the model year 1984 in high altitude areas of the country shall take effect no
earlier than model year 1981.
(2) Any such future regulation applicable to high altitude vehicles or engines shall not require a percentage of reduction in
the emissions of such vehicles which is greater than the required percentage of reduction in emissions from motor vehicles as
set forth in subsection (b). This percentage reduction shall be determined by comparing any proposed high altitude emission
standards to high altitude emissions from vehicles manufactured during model year 1970. In no event shall regulations applicable
to high altitude vehicles manufactured before the model year 1984 establish a numerical standard which is more stringent than
that applicable to vehicles certified under non-high altitude conditions.
(3) Section 7607(d) of this title shall apply to any high altitude regulation referred to in paragraph (2) and before promulgating
any such regulation, the Administrator shall consider and make a finding with respect to-(A) the economic impact upon consumers, individual high altitude dealers, and the automobile industry of any such regulation,
including the economic impact which was experienced as a result of the regulation imposed during model year 1977 with
respect to high altitude certification requirements;
(B) the present and future availability of emission control technology capable of meeting the applicable vehicle and engine
emission requirements without reducing model availability; and
(C) the likelihood that the adoption of such a high altitude regulation will result in any significant improvement in air quality
in any area to which it shall apply.
(g) Light-duty trucks up to 6,000 lbs. GVWR and light-duty vehicles; standards for model years after 1993
(1) NMHC, CO, and NOx
Effective with respect to the model year 1994 and thereafter, the regulations under subsection (a) applicable to emissions of
nonmethane hydrocarbons (NMHC), carbon monoxide (CO), and oxides of nitrogen (NOx) from light-duty trucks (LDTs) of
up to 6,000 lbs. gross vehicle weight rating (GVWR) and light-duty vehicles (LDVs) shall contain standards which provide
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that emissions from a percentage of each manufacturer's sales volume of such vehicles and trucks shall comply with the levels
specified in table G. The percentage shall be as specified in the implementation schedule below:
TABLE G--EMISSION STANDARDS FOR NMHC, CO, AND NOx FROM LIGHTDUTY TRUCKS OF UP TO 6,000 LBS. GVWR AND LIGHT-DUTY VEHICLES

Vehicle type

Column A

Column B

(5 yrs/50,000 mi)

(10 yrs/100,000 mi)

NMHC

CO

NOx

NMHC

NOx

CO

LDTs (0-3,750 lbs. LVW) and light-duty vehicles.....................................

0.25

3.4

0.4*

0.31

4.2

0.6*

LDTs (3,751-5,750 lbs. LVW).................................................................

0.32

4.4

0.7**

0.40

5.5

0.97

Standards are expressed in grams per mile (gpm).
For standards under column A, for purposes of certification
under section 7525 of this title, the applicable useful
life shall be 5 years or 50,000 miles (or the equivalent),
whichever first occurs.
For standards under column B, for purposes of certification
under section 7525 of this title, the applicable useful life
shall be 10 years or 100,000 miles (or the equivalent),
whichever first occurs.
* In the case of diesel-fueled LDTs (0-3,750 lvw) and
light-duty vehicles, before the model year 2004, in lieu of
the 0.4 and 0.6 standards for NOx, the applicable standards
for NOx shall be 1.0 gpm for a useful life of 5 years or
50,000 miles (or the equivalent), whichever first occurs,
and 1.25 gpm for a useful life of 10 years or 100,000 miles
(or the equivalent), whichever first occurs.
** This standard does not apply to diesel-fueled LDTs
(3,751-5,750 lbs. LVW).

IMPLEMENTATION SCHEDULE FOR TABLE G STANDARDS
Model year

Percentage *

1994.................................................................................................................................................................

40

1995.................................................................................................................................................................

80

after 1995........................................................................................................................................................

100

* Percentages in the table refer to a percentage of each manufacturer's sales volume.
(2) PM Standard
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Effective with respect to model year 1994 and thereafter in the case of light-duty vehicles, and effective with respect to
the model year 1995 and thereafter in the case of light-duty trucks (LDTs) of up to 6,000 lbs. gross vehicle weight rating
(GVWR), the regulations under subsection (a) applicable to emissions of particulate matter (PM) from such vehicles and
trucks shall contain standards which provide that such emissions from a percentage of each manufacturer's sales volume of
such vehicles and trucks shall not exceed the levels specified in the table below. The percentage shall be as specified in the
Implementation Schedule below.
PM STANDARD FOR LDTS OF UP TO 6,000 LBS. GVWR
Useful life period

Standard

5/50,000...........................................................................................................................................................

0.80
gpm

10/100,000.......................................................................................................................................................

0.10
gpm

The applicable useful life, for purposes of certification under section 7525 of this title and for purposes of in-use compliance
under section 7541 of this title, shall be 5 years or 50,000 miles (or the equivalent), whichever first occurs, in the case of the
5/50,000 standard.
The applicable useful life, for purposes of certification under section 7525 of this title and for purposes of in-use compliance
under section 7541 of this title, shall be 10 years or 100,000 miles (or the equivalent), whichever first occurs in the case of
the 10/100,000 standard.
IMPLEMENTATION SCHEDULE FOR PM STANDARDS
Model year

Light-duty
vehicles

LDTs

1994.................................................................................................................................

40%*

.....

1995.................................................................................................................................

80%*

40%*

1996.................................................................................................................................

100%*

80%*

after 1996........................................................................................................................

100%*

100%*

* Percentages in the table refer to a percentage of each manufacturer's
sales volume.
(h) Light-duty trucks of more than 6,000 lbs. GVWR; standards for model years after 1995
Effective with respect to the model year 1996 and thereafter, the regulations under subsection (a) applicable to emissions of
nonmethane hydrocarbons (NMHC), carbon monoxide (CO), oxides of nitrogen (NOx), and particulate matter (PM) from lightduty trucks (LDTs) of more than 6,000 lbs. gross vehicle weight rating (GVWR) shall contain standards which provide that
emissions from a specified percentage of each manufacturer's sales volume of such trucks shall comply with the levels specified
in table H. The specified percentage shall be 50 percent in model year 1996 and 100 percent thereafter.
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TABLE H--EMISSION STANDARDS FOR NMHC AND CO FROM GASOLINE AND DIESEL
FUELED LIGHT-DUTY TRUCKS OF MORE THAN 6,000 LBS. GVWR

LDT Test weight

Column A

Column B

(5 yrs/50,000 mi)

(11 yrs/120,000 mi)

NMHC

CO

NOx

NMHC

CO

NOx

PM

3,751-5,750 lbs. TW

0.32

4.4

0.7*

0.46

6.4

0.98

0.10

Over 5,750 lbs. TW

0.39

5.0

1.1*

0.56

7.3

1.53

0.12

Standards are expressed in grams per mile (GPM).
For standards under column A, for purposes of certification
under section 7525 of this title, the applicable useful life shall
be 5 years or 50,000 miles (or the equivalent) whichever first
occurs.
For standards under column B, for purposes of certification
under section 7525 of this title, the applicable useful life shall
be 11 years or 120,000 miles (or the equivalent), whichever
first occurs.
* Not applicable to diesel-fueled LDTs.

(i) Phase II study for certain light-duty vehicles and light-duty trucks
(1) The Administrator, with the participation of the Office of Technology Assessment, shall study whether or not further
reductions in emissions from light-duty vehicles and light-duty trucks should be required pursuant to this subchapter. The study
shall consider whether to establish with respect to model years commencing after January 1, 2003, the standards and useful life
period for gasoline and diesel-fueled light-duty vehicles and light-duty trucks with a loaded vehicle weight (LVW) of 3,750
lbs. or less specified in the following table:
TABLE 3--PENDING EMISSION STANDARDS FOR GASOLINE AND DIESEL FUELED LIGHTDUTY VEHICLES AND LIGHT-DUTY TRUCKS 3,750 LBS. LVW OR LESS
Pollutant

Emission
level *

NMHC.......................................................................................................................................................

0.125
GPM

NOx...........................................................................................................................................................

0.2
GPM

CO.............................................................................................................................................................

1.7
GPM
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* Emission levels are expressed in grams per mile (GPM). For vehicles and engines
subject to this subsection for purposes of subsection (d) of this section and any
reference thereto, the useful life of such vehicles and engines shall be a period of 10
years or 100,000 miles (or the equivalent), whichever first occurs.
Such study shall also consider other standards and useful life periods which are more stringent or less stringent than those set
forth in table 3 (but more stringent than those referred to in subsections (g) and (h)).
(2)(A) As part of the study under paragraph (1), the Administrator shall examine the need for further reductions in emissions in
order to attain or maintain the national ambient air quality standards, taking into consideration the waiver provisions of section
7543(b) of this title. As part of such study, the Administrator shall also examine-(i) the availability of technology (including the costs thereof), in the case of light-duty vehicles and light-duty trucks with
a loaded vehicle weight (LVW) of 3,750 lbs. or less, for meeting more stringent emission standards than those provided in
subsections (g) and (h) for model years commencing not earlier than after January 1, 2003, and not later than model year
2006, including the lead time and safety and energy impacts of meeting more stringent emission standards; and
(ii) the need for, and cost effectiveness of, obtaining further reductions in emissions from such light-duty vehicles and lightduty trucks, taking into consideration alternative means of attaining or maintaining the national primary ambient air quality
standards pursuant to State implementation plans and other requirements of this chapter, including their feasibility and cost
effectiveness.
(B) The Administrator shall submit a report to Congress no later than June 1, 1997, containing the results of the study under
this subsection, including the results of the examination conducted under subparagraph (A). Before submittal of such report
the Administrator shall provide a reasonable opportunity for public comment and shall include a summary of such comments
in the report to Congress.
(3)(A) Based on the study under paragraph (1) the Administrator shall determine, by rule, within 3 calendar years after the
report is submitted to Congress, but not later than December 31, 1999, whether-(i) there is a need for further reductions in emissions as provided in paragraph (2)(A);
(ii) the technology for meeting more stringent emission standards will be available, as provided in paragraph (2)(A)(i), in
the case of light-duty vehicles and light-duty trucks with a loaded vehicle weight (LVW) of 3,750 lbs. or less, for model
years commencing not earlier than January 1, 2003, and not later than model year 2006, considering the factors listed in
paragraph (2)(A)(i); and
(iii) obtaining further reductions in emissions from such vehicles will be needed and cost effective, taking into consideration
alternatives as provided in paragraph (2)(A)(ii).
The rulemaking under this paragraph shall commence within 3 months after submission of the report to Congress under
paragraph (2)(B).
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(B) If the Administrator determines under subparagraph (A) that-(i) there is no need for further reductions in emissions as provided in paragraph (2)(A);
(ii) the technology for meeting more stringent emission standards will not be available as provided in paragraph (2)(A)(i),
in the case of light-duty vehicles and light-duty trucks with a loaded vehicle weight (LVW) of 3,750 lbs. or less, for model
years commencing not earlier than January 1, 2003, and not later than model year 2006, considering the factors listed in
paragraph (2)(A)(i); or
(iii) obtaining further reductions in emissions from such vehicles will not be needed or cost effective, taking into consideration
alternatives as provided in paragraph (2)(A)(ii),
the Administrator shall not promulgate more stringent standards than those in effect pursuant to subsections (g) and (h).
Nothing in this paragraph shall prohibit the Administrator from exercising the Administrator's authority under subsection (a) to
promulgate more stringent standards for light-duty vehicles and light-duty trucks with a loaded vehicle weight (LVW) of 3,750
lbs. or less at any other time thereafter in accordance with subsection (a).
(C) If the Administrator determines under subparagraph (A) that-(i) there is a need for further reductions in emissions as provided in paragraph (2)(A);
(ii) the technology for meeting more stringent emission standards will be available, as provided in paragraph (2)(A)(i), in
the case of light-duty vehicles and light-duty trucks with a loaded vehicle weight (LVW) of 3,750 lbs. or less, for model
years commencing not earlier than January 1, 2003, and not later than model year 2006, considering the factors listed in
paragraph (2)(A)(i); and
(iii) obtaining further reductions in emissions from such vehicles will be needed and cost effective, taking into consideration
alternatives as provided in paragraph (2)(A)(ii),
the Administrator shall either promulgate the standards (and useful life periods) set forth in Table 3 in paragraph (1) or
promulgate alternative standards (and useful life periods) which are more stringent than those referred to in subsections (g) and
(h). Any such standards (or useful life periods) promulgated by the Administrator shall take effect with respect to any such
vehicles or engines no earlier than the model year 2003 but not later than model year 2006, as determined by the Administrator
in the rule.
(D) Nothing in this paragraph shall be construed by the Administrator or by a court as a presumption that any standards (or useful
life period) set forth in Table 3 shall be promulgated in the rulemaking required under this paragraph. The action required of
the Administrator in accordance with this paragraph shall be treated as a nondiscretionary duty for purposes of section 7604(a)
(2) of this title (relating to citizen suits).
(E) Unless the Administrator determines not to promulgate more stringent standards as provided in subparagraph (B) or to
postpone the effective date of standards referred to in Table 3 in paragraph (1) or to establish alternative standards as provided
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in subparagraph (C), effective with respect to model years commencing after January 1, 2003, the regulations under subsection
(a) applicable to emissions of nonmethane hydrocarbons (NMHC), oxides of nitrogen (NOx), and carbon monoxide (CO) from
motor vehicles and motor vehicle engines in the classes specified in Table 3 in paragraph (1) above shall contain standards
which provide that emissions may not exceed the pending emission levels specified in Table 3 in paragraph (1).
(j) Cold CO standard
(1) Phase I
Not later than 12 months after November 15, 1990, the Administrator shall promulgate regulations under subsection (a)
of this section applicable to emissions of carbon monoxide from 1994 and later model year light-duty vehicles and lightduty trucks when operated at 20 degrees Fahrenheit. The regulations shall contain standards which provide that emissions
of carbon monoxide from a manufacturer's vehicles when operated at 20 degrees Fahrenheit may not exceed, in the case of
light-duty vehicles, 10.0 grams per mile, and in the case of light-duty trucks, a level comparable in stringency to the standard
applicable to light-duty vehicles. The standards shall take effect after model year 1993 according to a phase-in schedule
which requires a percentage of each manufacturer's sales volume of light-duty vehicles and light-duty trucks to comply with
applicable standards after model year 1993. The percentage shall be as specified in the following table:
PHASE-IN SCHEDULE FOR COLD START STANDARDS
Model Year

Percentage

1994.................................................................................................................................................................

40

1995.................................................................................................................................................................

80

1996 and after.................................................................................................................................................

100

(2) Phase II
(A) Not later than June 1, 1997, the Administrator shall complete a study assessing the need for further reductions in emissions
of carbon monoxide and the maximum reductions in such emissions achievable from model year 2001 and later model year
light-duty vehicles and light-duty trucks when operated at 20 degrees Fahrenheit.
(B)(i) If as of June 1, 1997, 6 or more nonattainment areas have a carbon monoxide design value of 9.5 ppm or greater, the
regulations under subsection (a)(1) of this section applicable to emissions of carbon monoxide from model year 2002 and
later model year light-duty vehicles and light-duty trucks shall contain standards which provide that emissions of carbon
monoxide from such vehicles and trucks when operated at 20 degrees Fahrenheit may not exceed 3.4 grams per mile (gpm)
in the case of light-duty vehicles and 4.4 grams per mile (gpm) in the case of light-duty trucks up to 6,000 GVWR and a level
comparable in stringency in the case of light-duty trucks 6,000 GVWR and above.
(ii) In determining for purposes of this subparagraph whether 6 or more nonattainment areas have a carbon monoxide design
value of 9.5 ppm or greater, the Administrator shall exclude the areas of Steubenville, Ohio, and Oshkosh, Wisconsin.
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(3) Useful-life for phase I and phase II standards
In the case of the standards referred to in paragraphs (1) and (2), for purposes of certification under section 7525 of this
title and in-use compliance under section 7541 of this title, the applicable useful life period shall be 5 years or 50,000 miles,
whichever first occurs, except that the Administrator may extend such useful life period (for purposes of section 7525 of this
title, or section 7541 of this title, or both) if he determines that it is feasible for vehicles and engines subject to such standards
to meet such standards for a longer useful life. If the Administrator extends such useful life period, the Administrator may
make an appropriate adjustment of applicable standards for such extended useful life. No such extended useful life shall
extend beyond the useful life period provided in regulations under subsection (d).
(4) Heavy-duty vehicles and engines
The Administrator may also promulgate regulations under subsection (a)(1) applicable to emissions of carbon monoxide from
heavy-duty vehicles and engines when operated at cold temperatures.
(k) Control of evaporative emissions
The Administrator shall promulgate (and from time to time revise) regulations applicable to evaporative emissions of
hydrocarbons from all gasoline-fueled motor vehicles-(1) during operation; and
(2) over 2 or more days of nonuse;
under ozone-prone summertime conditions (as determined by regulations of the Administrator). The regulations shall take effect
as expeditiously as possible and shall require the greatest degree of emission reduction achievable by means reasonably expected
to be available for production during any model year to which the regulations apply, giving appropriate consideration to fuel
volatility, and to cost, energy, and safety factors associated with the application of the appropriate technology. The Administrator
shall commence a rulemaking under this subsection within 12 months after November 15, 1990. If final regulations are not
promulgated under this subsection within 18 months after November 15, 1990, the Administrator shall submit a statement to the
Congress containing an explanation of the reasons for the delay and a date certain for promulgation of such final regulations in
accordance with this chapter. Such date certain shall not be later than 15 months after the expiration of such 18 month deadline.
(l) Mobile source-related air toxics
(1) Study
Not later than 18 months after November 15, 1990, the Administrator shall complete a study of the need for, and feasibility
of, controlling emissions of toxic air pollutants which are unregulated under this chapter and associated with motor vehicles
and motor vehicle fuels, and the need for, and feasibility of, controlling such emissions and the means and measures for such
controls. The study shall focus on those categories of emissions that pose the greatest risk to human health or about which
significant uncertainties remain, including emissions of benzene, formaldehyde, and 1, 3 butadiene. The proposed report shall
be available for public review and comment and shall include a summary of all comments.
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(2) Standards
Within 54 months after November 15, 1990, the Administrator shall, based on the study under paragraph (1), promulgate
(and from time to time revise) regulations under subsection (a)(1) or section 7545(c)(1) of this title containing reasonable
requirements to control hazardous air pollutants from motor vehicles and motor vehicle fuels. The regulations shall contain
standards for such fuels or vehicles, or both, which the Administrator determines reflect the greatest degree of emission
reduction achievable through the application of technology which will be available, taking into consideration the standards
established under subsection (a), the availability and costs of the technology, and noise, energy, and safety factors, and lead
time. Such regulations shall not be inconsistent with standards under subsection (a). The regulations shall, at a minimum,
apply to emissions of benzene and formaldehyde.
(m) Emissions control diagnostics
(1) Regulations
Within 18 months after November 15, 1990, the Administrator shall promulgate regulations under subsection (a) requiring
manufacturers to install on all new light duty vehicles and light duty trucks diagnostics systems capable of-(A) accurately identifying for the vehicle's useful life as established under this section, emission-related systems
deterioration or malfunction, including, at a minimum, the catalytic converter and oxygen sensor, which could cause or
result in failure of the vehicles to comply with emission standards established under this section,
(B) alerting the vehicle's owner or operator to the likely need for emission-related components or systems maintenance
or repair,
(C) storing and retrieving fault codes specified by the Administrator, and
(D) providing access to stored information in a manner specified by the Administrator.
The Administrator may, in the Administrator's discretion, promulgate regulations requiring manufacturers to install such
onboard diagnostic systems on heavy-duty vehicles and engines.
(2) Effective date
The regulations required under paragraph (1) of this subsection shall take effect in model year 1994, except that the
Administrator may waive the application of such regulations for model year 1994 or 1995 (or both) with respect to any class
or category of motor vehicles if the Administrator determines that it would be infeasible to apply the regulations to that class
or category in such model year or years, consistent with corresponding regulations or policies adopted by the California Air
Resources Board for such systems.
(3) State inspection
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The Administrator shall by regulation require States that have implementation plans containing motor vehicle inspection and
maintenance programs to amend their plans within 2 years after promulgation of such regulations to provide for inspection
of onboard diagnostics systems (as prescribed by regulations under paragraph (1) of this subsection) and for the maintenance
or repair of malfunctions or system deterioration identified by or affecting such diagnostics systems. Such regulations shall
not be inconsistent with the provisions for warranties promulgated under section 7541(a) and (b) of this title.
(4) Specific requirements
In promulgating regulations under this subsection, the Administrator shall require-(A) that any connectors through which the emission control diagnostics system is accessed for inspection, diagnosis,
service, or repair shall be standard and uniform on all motor vehicles and motor vehicle engines;
(B) that access to the emission control diagnostics system through such connectors shall be unrestricted and shall not
require any access code or any device which is only available from a vehicle manufacturer; and
(C) that the output of the data from the emission control diagnostics system through such connectors shall be usable without
the need for any unique decoding information or device.
(5) Information availability
The Administrator, by regulation, shall require (subject to the provisions of section 7542(c) of this title regarding the
protection of methods or processes entitled to protection as trade secrets) manufacturers to provide promptly to any person
engaged in the repairing or servicing of motor vehicles or motor vehicle engines, and the Administrator for use by any such
persons, with any and all information needed to make use of the emission control diagnostics system prescribed under this
subsection and such other information including instructions for making emission related diagnosis and repairs. No such
information may be withheld under section 7542(c) of this title if that information is provided (directly or indirectly) by
the manufacturer to franchised dealers or other persons engaged in the repair, diagnosing, or servicing of motor vehicles or
motor vehicle engines. Such information shall also be available to the Administrator, subject to section 7542(c) of this title,
in carrying out the Administrator's responsibilities under this section.
(f) 4 Model years after 1990
For model years prior to model year 1994, the regulations under subsection (a) applicable to buses other than those subject to
standards under section 7554 of this title shall contain a standard which provides that emissions of particulate matter (PM) from
such buses may not exceed the standards set forth in the following table:
PM STANDARD FOR BUSES
Model year

Standard *

1991.......................................................................................................................................................................

0.25

1992.......................................................................................................................................................................

0.25
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1993 and thereafter...............................................................................................................................................

0.10

* Standards are expressed in grams per brake horsepower hour (g/bhp/hr).
CREDIT(S)
(July 14, 1955, c. 360, Title II, § 202, as added Pub.L. 89-272, Title I, § 101(8), Oct. 20, 1965, 79 Stat. 992; amended Pub.L.
90-148, § 2, Nov. 21, 1967, 81 Stat. 499; Pub.L. 91-604, § 6(a), Dec. 31, 1970, 84 Stat. 1690; Pub.L. 93-319, § 5, June 22,
1974, 88 Stat. 258; Pub.L. 95-95, Title II, §§ 201, 202(b), 213(b), 214(a), 215 to 217, 224(a), (b), (g), Title IV, § 401(d), Aug.
7, 1977, 91 Stat. 751 to 753, 758 to 761, 765, 767, 769, 791; Pub.L. 95-190, § 14(a)(60) to (65), (b)(5), Nov. 16, 1977, 91 Stat.
1403, 1405; Pub.L. 101-549, Title II, §§ 201 to 207, 227(b), 230(1) to (5), Nov. 15, 1990, 104 Stat. 2472 to 2481, 2507, 2529.)

Footnotes
1
So in original. Probably should be “(4)”.
2
So in original. Probably should be “paragraph”.
3
Another subsec. (f) is set out following subsec. (m).
4
So in original. Probably should be (n).
42 U.S.C.A. § 7521, 42 USCA § 7521
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter II. Emission Standards for Moving Sources
Part A. Motor Vehicle Emission and Fuel Standards (Refs & Annos)
42 U.S.C.A. § 7543
§ 7543. State standards
Currentness
(a) Prohibition
No State or any political subdivision thereof shall adopt or attempt to enforce any standard relating to the control of emissions
from new motor vehicles or new motor vehicle engines subject to this part. No State shall require certification, inspection, or
any other approval relating to the control of emissions from any new motor vehicle or new motor vehicle engine as condition
precedent to the initial retail sale, titling (if any), or registration of such motor vehicle, motor vehicle engine, or equipment.
(b) Waiver
(1) The Administrator shall, after notice and opportunity for public hearing, waive application of this section to any State which
has adopted standards (other than crankcase emission standards) for the control of emissions from new motor vehicles or new
motor vehicle engines prior to March 30, 1966, if the State determines that the State standards will be, in the aggregate, at least
as protective of public health and welfare as applicable Federal standards. No such waiver shall be granted if the Administrator
finds that-(A) the determination of the State is arbitrary and capricious,
(B) such State does not need such State standards to meet compelling and extraordinary conditions, or
(C) such State standards and accompanying enforcement procedures are not consistent with section 7521(a) of this title.
(2) If each State standard is at least as stringent as the comparable applicable Federal standard, such State standard shall be
deemed to be at least as protective of health and welfare as such Federal standards for purposes of paragraph (1).
(3) In the case of any new motor vehicle or new motor vehicle engine to which State standards apply pursuant to a waiver granted
under paragraph (1), compliance with such State standards shall be treated as compliance with applicable Federal standards
for purposes of this subchapter.
(c) Certification of vehicle parts or engine parts
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Whenever a regulation with respect to any motor vehicle part or motor vehicle engine part is in effect under section 7541(a)
(2) of this title, no State or political subdivision thereof shall adopt or attempt to enforce any standard or any requirement of
certification, inspection, or approval which relates to motor vehicle emissions and is applicable to the same aspect of such part.
The preceding sentence shall not apply in the case of a State with respect to which a waiver is in effect under subsection (b).
(d) Control, regulation, or restrictions on registered or licensed motor vehicles
Nothing in this part shall preclude or deny to any State or political subdivision thereof the right otherwise to control, regulate,
or restrict the use, operation, or movement of registered or licensed motor vehicles.
(e) Nonroad engines or vehicles
(1) Prohibition on certain State standards
No State or any political subdivision thereof shall adopt or attempt to enforce any standard or other requirement relating to
the control of emissions from either of the following new nonroad engines or nonroad vehicles subject to regulation under
this chapter-(A) New engines which are used in construction equipment or vehicles or used in farm equipment or vehicles and which
are smaller than 175 horsepower.
(B) New locomotives or new engines used in locomotives.
Subsection (b) shall not apply for purposes of this paragraph.
(2) Other nonroad engines or vehicles
(A) In the case of any nonroad vehicles or engines other than those referred to in subparagraph (A) or (B) of paragraph (1), the
Administrator shall, after notice and opportunity for public hearing, authorize California to adopt and enforce standards and
other requirements relating to the control of emissions from such vehicles or engines if California determines that California
standards will be, in the aggregate, at least as protective of public health and welfare as applicable Federal standards. No
such authorization shall be granted if the Administrator finds that-(i) the determination of California is arbitrary and capricious,
(ii) California does not need such California standards to meet compelling and extraordinary conditions, or
(iii) California standards and accompanying enforcement procedures are not consistent with this section.
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(B) Any State other than California which has plan provisions approved under part D of subchapter I may adopt and enforce,
after notice to the Administrator, for any period, standards relating to control of emissions from nonroad vehicles or engines
(other than those referred to in subparagraph (A) or (B) of paragraph (1)) and take such other actions as are referred to in
subparagraph (A) of this paragraph respecting such vehicles or engines if-(i) such standards and implementation and enforcement are identical, for the period concerned, to the California standards
authorized by the Administrator under subparagraph (A), and
(ii) California and such State adopt such standards at least 2 years before commencement of the period for which the
standards take effect.
The Administrator shall issue regulations to implement this subsection.
CREDIT(S)
(July 14, 1955, c. 360, Title II, § 209, formerly § 208, as added Pub.L. 90-148, § 2, Nov. 21, 1967, 81 Stat. 501; renumbered
and amended Pub.L. 91-604, §§ 8(a), 11(a)(2)(A), 15(c)(2), Dec. 31, 1970, 84 Stat. 1694, 1705, 1713; Pub.L. 95-95, Title II,
§§ 207, 221, Aug. 7, 1977, 91 Stat. 755, 762; Pub.L. 101-549, Title II, § 222(b), Nov. 15, 1990, 104 Stat. 2502.)
42 U.S.C.A. § 7543, 42 USCA § 7543
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter II. Emission Standards for Moving Sources
Part A. Motor Vehicle Emission and Fuel Standards (Refs & Annos)
42 U.S.C.A. § 7545
§ 7545. Regulation of fuels
Effective: January 1, 2009
Currentness
(a) Authority of Administrator to regulate
The Administrator may by regulation designate any fuel or fuel additive (including any fuel or fuel additive used exclusively in
nonroad engines or nonroad vehicles) and, after such date or dates as may be prescribed by him, no manufacturer or processor
of any such fuel or additive may sell, offer for sale, or introduce into commerce such fuel or additive unless the Administrator
has registered such fuel or additive in accordance with subsection (b) of this section.
(b) Registration requirement
(1) For the purpose of registration of fuels and fuel additives, the Administrator shall require-(A) the manufacturer of any fuel to notify him as to the commercial identifying name and manufacturer of any additive
contained in such fuel; the range of concentration of any additive in the fuel; and the purpose-in-use of any such additive; and
(B) the manufacturer of any additive to notify him as to the chemical composition of such additive.
(2) For the purpose of registration of fuels and fuel additives, the Administrator shall, on a regular basis, require the manufacturer
of any fuel or fuel additive-(A) to conduct tests to determine potential public health and environmental effects of the fuel or additive (including
carcinogenic, teratogenic, or mutagenic effects); and
(B) to furnish the description of any analytical technique that can be used to detect and measure any additive in such fuel, the
recommended range of concentration of such additive, and the recommended purpose-in-use of such additive, and such other
information as is reasonable and necessary to determine the emissions resulting from the use of the fuel or additive contained
in such fuel, the effect of such fuel or additive on the emission control performance of any vehicle, vehicle engine, nonroad
engine or nonroad vehicle, or the extent to which such emissions affect the public health or welfare.
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(B) Contracts for study
In carrying out this paragraph, the Administrator may enter into one or more contracts with nongovernmental entities such
as-(i) the national energy laboratories; and
(ii) institutions of higher education (as defined in section 1001 of Title 20).
(c) Offending fuels and fuel additives; control; prohibition
(1) The Administrator may, from time to time on the basis of information obtained under subsection (b) of this section or other
information available to him, by regulation, control or prohibit the manufacture, introduction into commerce, offering for sale,
or sale of any fuel or fuel additive for use in a motor vehicle, motor vehicle engine, or nonroad engine or nonroad vehicle if,
in the judgment of the Administrator, any fuel or fuel additive or any emission product of such fuel or fuel additive causes, or
contributes, to air pollution or water pollution (including any degradation in the quality of groundwater) that may reasonably be
anticipated to endanger the public health or welfare, or (B) 2 if emission products of such fuel or fuel additive will impair to a
significant degree the performance of any emission control device or system which is in general use, or which the Administrator
finds has been developed to a point where in a reasonable time it would be in general use were such regulation to be promulgated.
(2)(A) No fuel, class of fuels, or fuel additive may be controlled or prohibited by the Administrator pursuant to clause
(A) of paragraph (1) 2 except after consideration of all relevant medical and scientific evidence available to him, including
consideration of other technologically or economically feasible means of achieving emission standards under section 7521 of
this title.
(B) No fuel or fuel additive may be controlled or prohibited by the Administrator pursuant to clause (B) of paragraph (1) except
after consideration of available scientific and economic data, including a cost benefit analysis comparing emission control
devices or systems which are or will be in general use and require the proposed control or prohibition with emission control
devices or systems which are or will be in general use and do not require the proposed control or prohibition. On request of a
manufacturer of motor vehicles, motor vehicle engines, fuels, or fuel additives submitted within 10 days of notice of proposed
rulemaking, the Administrator shall hold a public hearing and publish findings with respect to any matter he is required to
consider under this subparagraph. Such findings shall be published at the time of promulgation of final regulations.
(C) No fuel or fuel additive may be prohibited by the Administrator under paragraph (1) unless he finds, and publishes such
finding, that in his judgment such prohibition will not cause the use of any other fuel or fuel additive which will produce
emissions which will endanger the public health or welfare to the same or greater degree than the use of the fuel or fuel additive
proposed to be prohibited.
(3)(A) For the purpose of obtaining evidence and data to carry out paragraph (2), the Administrator may require the manufacturer
of any motor vehicle or motor vehicle engine to furnish any information which has been developed concerning the emissions
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from motor vehicles resulting from the use of any fuel or fuel additive, or the effect of such use on the performance of any
emission control device or system.
(B) In obtaining information under subparagraph (A), section 7607(a) of this title (relating to subpenas) shall be applicable.
(4)(A) Except as otherwise provided in subparagraph (B) or (C), no State (or political subdivision thereof) may prescribe or
attempt to enforce, for purposes of motor vehicle emission control, any control or prohibition respecting any characteristic or
component of a fuel or fuel additive in a motor vehicle or motor vehicle engine-(i) if the Administrator has found that no control or prohibition of the characteristic or component of a fuel or fuel additive
under paragraph (1) is necessary and has published his finding in the Federal Register, or
(ii) if the Administrator has prescribed under paragraph (1) a control or prohibition applicable to such characteristic or
component of a fuel or fuel additive, unless State prohibition or control is identical to the prohibition or control prescribed
by the Administrator.
(B) Any State for which application of section 7543(a) of this title has at any time been waived under section 7543(b) of this title
may at any time prescribe and enforce, for the purpose of motor vehicle emission control, a control or prohibition respecting
any fuel or fuel additive.
(C)(i) A State may prescribe and enforce, for purposes of motor vehicle emission control, a control or prohibition respecting
the use of a fuel or fuel additive in a motor vehicle or motor vehicle engine if an applicable implementation plan for such
State under section 7410 of this title so provides. The Administrator may approve such provision in an implementation plan, or
promulgate an implementation plan containing such a provision, only if he finds that the State control or prohibition is necessary
to achieve the national primary or secondary ambient air quality standard which the plan implements. The Administrator may
find that a State control or prohibition is necessary to achieve that standard if no other measures that would bring about timely
attainment exist, or if other measures exist and are technically possible to implement, but are unreasonable or impracticable.
The Administrator may make a finding of necessity under this subparagraph even if the plan for the area does not contain an
approved demonstration of timely attainment.
(ii) The Administrator may temporarily waive a control or prohibition respecting the use of a fuel or fuel additive required
or regulated by the Administrator pursuant to subsection (c), (h), (i), (k), or (m) of this section or prescribed in an applicable
implementation plan under section 7410 of this title approved by the Administrator under clause (i) of this subparagraph if,
after consultation with, and concurrence by, the Secretary of Energy, the Administrator determines that-(I) extreme and unusual fuel or fuel additive supply circumstances exist in a State or region of the Nation which prevent the
distribution of an adequate supply of the fuel or fuel additive to consumers;
(II) such extreme and unusual fuel and fuel additive supply circumstances are the result of a natural disaster, an Act of God,
a pipeline or refinery equipment failure, or another event that could not reasonably have been foreseen or prevented and not
the lack of prudent planning on the part of the suppliers of the fuel or fuel additive to such State or region; and
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter II. Emission Standards for Moving Sources
Part A. Motor Vehicle Emission and Fuel Standards (Refs & Annos)
42 U.S.C.A. § 7547
§ 7547. Nonroad engines and vehicles
Currentness
(a) Emissions standards
(1) The Administrator shall conduct a study of emissions from nonroad engines and nonroad vehicles (other than locomotives
or engines used in locomotives) to determine if such emissions cause, or significantly contribute to, air pollution which may
reasonably be anticipated to endanger public health or welfare. Such study shall be completed within 12 months of November
15, 1990.
(2) After notice and opportunity for public hearing, the Administrator shall determine within 12 months after completion of the
study under paragraph (1), based upon the results of such study, whether emissions of carbon monoxide, oxides of nitrogen,
and volatile organic compounds from new and existing nonroad engines or nonroad vehicles (other than locomotives or engines
used in locomotives) are significant contributors to ozone or carbon monoxide concentrations in more than 1 area which has
failed to attain the national ambient air quality standards for ozone or carbon monoxide. Such determination shall be included
in the regulations under paragraph (3).
(3) If the Administrator makes an affirmative determination under paragraph (2) the Administrator shall, within 12 months
after completion of the study under paragraph (1), promulgate (and from time to time revise) regulations containing standards
applicable to emissions from those classes or categories of new nonroad engines and new nonroad vehicles (other than
locomotives or engines used in locomotives) which in the Administrator's judgment cause, or contribute to, such air pollution.
Such standards shall achieve the greatest degree of emission reduction achievable through the application of technology which
the Administrator determines will be available for the engines or vehicles to which such standards apply, giving appropriate
consideration to the cost of applying such technology within the period of time available to manufacturers and to noise, energy,
and safety factors associated with the application of such technology. In determining what degree of reduction will be available,
the Administrator shall first consider standards equivalent in stringency to standards for comparable motor vehicles or engines
(if any) regulated under section 7521 of this title, taking into account the technological feasibility, costs, safety, noise, and energy
factors associated with achieving, as appropriate, standards of such stringency and lead time. The regulations shall apply to the
useful life of the engines or vehicles (as determined by the Administrator).
(4) If the Administrator determines that any emissions not referred to in paragraph (2) from new nonroad engines or
vehicles significantly contribute to air pollution which may reasonably be anticipated to endanger public health or welfare,
the Administrator may promulgate (and from time to time revise) such regulations as the Administrator deems appropriate
containing standards applicable to emissions from those classes or categories of new nonroad engines and new nonroad vehicles
(other than locomotives or engines used in locomotives) which in the Administrator's judgment cause, or contribute to, such air
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pollution, taking into account costs, noise, safety, and energy factors associated with the application of technology which the
Administrator determines will be available for the engines and vehicles to which such standards apply. The regulations shall
apply to the useful life of the engines or vehicles (as determined by the Administrator).
(5) Within 5 years after November 15, 1990, the Administrator shall promulgate regulations containing standards applicable
to emissions from new locomotives and new engines used in locomotives. Such standards shall achieve the greatest degree
of emission reduction achievable through the application of technology which the Administrator determines will be available
for the locomotives or engines to which such standards apply, giving appropriate consideration to the cost of applying such
technology within the period of time available to manufacturers and to noise, energy, and safety factors associated with the
application of such technology.
(b) Effective date
Standards under this section shall take effect at the earliest possible date considering the lead time necessary to permit the
development and application of the requisite technology, giving appropriate consideration to the cost of compliance within such
period and energy and safety.
(c) Safe controls
Effective with respect to new engines or vehicles to which standards under this section apply, no emission control device,
system, or element of design shall be used in such a new nonroad engine or new nonroad vehicle for purposes of complying
with such standards if such device, system, or element of design will cause or contribute to an unreasonable risk to public
health, welfare, or safety in its operation or function. In determining whether an unreasonable risk exists, the Administrator
shall consider factors including those described in section 7521(a)(4)(B) of this title.
(d) Enforcement
The standards under this section shall be subject to sections 7525, 7541, 7542, and 7543 of this title, with such modifications
of the applicable regulations implementing such sections as the Administrator deems appropriate, and shall be enforced in the
same manner as standards prescribed under section 7521 of this title. The Administrator shall revise or promulgate regulations
as may be necessary to determine compliance with, and enforce, standards in effect under this section.
CREDIT(S)
(July 14, 1955, c. 360, Title II, § 213, as added Pub.L. 93-319, § 10, June 22, 1974, 88 Stat. 261; amended Pub.L. 101-549,
Title II, § 222(a), Nov. 15, 1990, 104 Stat. 2500.)
42 U.S.C.A. § 7547, 42 USCA § 7547
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter II. Emission Standards for Moving Sources
Part B. Aircraft Emission Standards
42 U.S.C.A. § 7572
§ 7572. Enforcement of standards
Currentness
(a) Regulations to insure compliance with standards
The Secretary of Transportation, after consultation with the Administrator, shall prescribe regulations to insure compliance with
all standards prescribed under section 7571 of this title by the Administrator. The regulations of the Secretary of Transportation
shall include provisions making such standards applicable in the issuance, amendment, modification, suspension, or revocation
of any certificate authorized by part A of subtitle VII of Title 49 or the Department of Transportation Act. Such Secretary
shall insure that all necessary inspections are accomplished, and, 1 may execute any power or duty vested in him by any other
provision of law in the execution of all powers and duties vested in him under this section.
(b) Notice and appeal rights
In any action to amend, modify, suspend, or revoke a certificate in which violation of an emission standard prescribed under
section 7571 of this title or of a regulation prescribed under subsection (a) is at issue, the certificate holder shall have the
same notice and appeal rights as are prescribed for such holders in part A of subtitle VII of Title 49 or the Department of
Transportation Act, except that in any appeal to the National Transportation Safety Board, the Board may amend, modify, or
revoke the order of the Secretary of Transportation only if it finds no violation of such standard or regulation and that such
amendment, modification, or revocation is consistent with safety in air transportation.
CREDIT(S)
(July 14, 1955, c. 360, Title II, § 232, as added Pub.L. 91-604, § 11(a)(1), Dec. 31, 1970, 84 Stat. 1704.)

Footnotes
1
So in original. The comma probably should not appear.
42 U.S.C.A. § 7572, 42 USCA § 7572
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
End of Document
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United States Code Annotated
Title 49. Transportation (Refs & Annos)
Subtitle VII. Aviation Programs
Part A. Air Commerce and Safety (Refs & Annos)
Subpart III. Safety (Refs & Annos)
Chapter 447. Safety Regulation (Refs & Annos)
49 U.S.C.A. § 44714
§ 44714. Aviation fuel standards
Currentness
The Administrator of the Federal Aviation Administration shall prescribe-(1) standards for the composition or chemical or physical properties of an aircraft fuel or fuel additive to control or eliminate
aircraft emissions the Administrator of the Environmental Protection Agency decides under section 231 of the Clean Air Act
(42 U.S.C. 7571) endanger the public health or welfare; and
(2) regulations providing for carrying out and enforcing those standards.
CREDIT(S)
(Pub.L. 103-272, § 1(e), July 5, 1994, 108 Stat. 1195.)
49 U.S.C.A. § 44714, 49 USCA § 44714
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
End of Document
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