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INTRODUCTION 

Petitioner-Appellants challenged the Federal Aviation Administration 

(“FAA”)’s Record of Decision (“ROD”), which found no significant 

environmental impact stemming from the construction and operation of an air 

cargo facility at the San Bernardino International Airport (“Project”).  After almost 

two years of motion practice, briefing, and oral argument, a Panel of this Court 

issued a rational, record-based Opinion denying the petitions for review because 

the FAA properly fulfilled its duties under the National Environmental Policy Act 

(“NEPA”).  

Petitioner-Appellants now petition for a rehearing en banc by cherry-picking 

portions of the Panel Opinion and presenting them out of context.  Despite 

Petitioner-Appellants’ assertions, the Panel correctly applied binding Circuit and 

Supreme Court precedent to the facts of the case, which demonstrated that the 

FAA’s analysis and decision were not arbitrary or capricious.  

The Petitions should be denied because the Panel’s Opinion upholding the 

ROD does not conflict with decisions of the U.S. Supreme Court or this Court.  

There is no lack of uniformity in this Court’s decisions necessitating rehearing en 

banc.  Fed. R. App. Proc. 35(a)(1), 35(b)(1)(A).  Nor does this case present any 

issues of exceptional import to warrant en banc review.  Fed. R. App. Proc. 
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35(a)(2), 35(b)(1)(B).  “En banc courts are the exception, not the rule.”  United 

States v. American-Foreign S.S.  Corp., 363 U.S. 685, 689 (1960).  No 

extraordinary circumstances warrant en banc review here; and cases should not be 

taken en banc “merely because of disagreement with a panel’s decision …[nor] 

just to review a panel opinion for error.”  Hart v. Massanari, 266 F.3d 1155, 1172 

n.29 (9th Cir. 2001).  The Petitions should therefore be denied. 

BACKGROUND 

Eastgate Bldg I, LLC  (“Eastgate”) is a developer that built the Project at the 

San Bernardino International Airport, including a cargo sort building, taxi lanes, 

and parking aprons for aircraft.  The airport is under the control of San Bernardino 

International Airport Authority (“SBIAA”), a local agency.  Following 

environmental review under the California Environmental Quality Act (“CEQA”), 

the SBIAA Commission voted to ratify a ground lease in order to allow Eastgate to 

proceed with the Project. 

Under the Airport and Airway Improvement Act of 1982, SBIAA is eligible 

for certain federal funding only if the FAA possesses a current and approved 

Airport Layout Plan (“ALP”).  49 U.S.C. §§ 47101-31.  The FAA’s unconditional 

approval of the revised ALP that showed the Project was a discretionary federal 

action that triggered environmental review under NEPA.  Therefore, before 

Case: 20-70272, 03/10/2022, ID: 12391991, DktEntry: 110, Page 6 of 27



 

7 
 

granting approval of the revised ALP, the FAA prepared a Draft Environmental 

Assessment (“EA”) and released it for public review and comment in July 2019.  

After receiving and responding to comments, the FAA issued a Finding of No 

Significant Impact (“FONSI”) and an ROD in December 2019 granting SBIAA 

unconditional approval of the revised ALP. 

Petitioner-Appellants then petitioned for review seeking (1) to set aside the 

FAA’s FONSI and ROD; (2) to vacate the ground lease; and (3) to require the 

FAA to prepare an Environmental Impact Statement (“EIS”) for the Project. 

A panel of this Court denied the Petitions, holding that Petitioner-Appellants 

had not established the findings in the EA to be arbitrary and capricious. 

ARGUMENT 

I. THE PANEL APPLIED BINDING CIRCUIT PRECEDENT AND 
CORRECTLY CONCLUDED THAT THE FAA PROPERLY 
CONDUCTED THE NEPA ANALYSIS 

As the Panel Opinion correctly stated, “an agency action may only be 

overturned when it is ‘arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law’  [and the] ‘party challenging the administrative decision 

… bear[s] the burden of persuasion’ here.”  Op. 13 (internal citations omitted).  

The Panel, after carefully weighing the evidence that each party brought forward, 

made the reasoned conclusion that the Petitioners did not carry that burden.  
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Throughout its opinion, the Panel correctly articulated the standard for when 

the FAA must prepare an EIS and found that Petitioners “raise[d] no substantial 

questions as to whether the Project may cause significant degradation of some 

environmental factor” that would trigger such a requirement.  Op. 17; see also Op. 

21; Op. 28; Op. 31; Op. 34.  In order to mask their inability to raise such questions, 

Petitioner-Appellants argue that the Panel Opinion created a “new burden of 

proof.”  That is incorrect.  

Under this Court’s precedent, it is not enough for appellants to simply argue 

that significant impacts may occur.  As Petitioner-Appellants recognize, plaintiffs 

need to “allege[] facts which, if true, show that the proposed project may 

significantly degrade some human environmental factor.”  Found. for N. Am. Wild 

Sheep v. United States Dep’t of Agric., 681 F.2d 1172, 1178 (9th Cir. 1982).  The 

Court has consistently required appellants to support their contentions with 

evidence in the record.  See, e.g., Am. Wild Horse Campaign v. Bernhardt, 963 

F.3d 1001, 1009 (9th Cir. 2020) (“Plaintiffs have not identified any evidence 

affirmatively showing that returning geldings to the range would affect herd 

behavior”); see also In Def. of Animals, Dreamcatcher Wild Horse & Burro 

Sanctuary v. U.S. Dep’t of Interior, 751 F.3d 1054, 1070 (9th Cir. 2014) 

(“Plaintiffs have not presented evidence that ‘casts serious doubt upon the 

reasonableness of [the] agency’s conclusions’”).  Indeed, in each of the cases CCA 
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Petitioner-Appellant argues is in conflict with the Panel Opinion, the court 

specifically found petitioners had identified record evidence that raised substantial 

questions about whether there may be significant degradation of some 

environmental factor.  In Wild Sheep, the court found that evidence regarding 

traffic was “provided by persons protesting the decision” and other issues that were 

not addressed in the EA were “raised by correspondence received by [the agency].”  

681 F.2d 1172 at n.30 and 1178; see also Bark v. United States Forest Serv., 958 

F.3d 865, 870 (9th Cir. 2020) (finding that “Appellants identify considerable 

scientific evidence” to support factual contentions); Ocean Advocates v. U.S. Army 

Corps of Engineers, 402 F.3d 846, 867 (9th Cir. 2005) (finding that “[t]he Corps 

ignored record evidence”); Blue Mountains Biodiversity Project v. Blackwood, 161 

F.3d 1208, 1214–16 (9th Cir. 1998) (finding that petitioners pointed to the 

agency’s own statements); Sierra Club v. U.S. Forest Serv., 843 F.2d 1190, 1194 

(9th Cir. 1988) (finding that “[w]itnesses for the Sierra Club testified to potential 

cumulative adverse impacts”).  Here, the Panel Opinion applied the same standard 

and requirements and correctly found that Petitioner-Appellants failed to provide 

evidence supporting their contentions.  
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A. The Panel Opinion Did Not Establish a New Standard Under 
Which Petitioners Must Show That Impacts Will Occur 

Before analyzing any of Petitioner-Appellants’ claims, the Panel Opinion 

correctly recited the standard for when an EIS must be prepared:  

Thus, to prevail on a claim that the [agency] violated its 

statutory duty to prepare an EIS, a plaintiff need not 

show that significant effects will in fact occur.  …  It is 

enough for the plaintiff to raise substantial questions 

whether a project may have a significant effect on the 

environment.  Op. 12.   

Despite this clear recitation of the “Standard of Review”, Petitioner-

Appellants assert that the Panel Opinion “impose[s] a new, heightened burden of 

proof for petitioners who challenge an EA.”  State Pet. 9; see also CCA Pet. 13.  

These assertions lack merit.  The Panel Opinion methodically reviewed each claim 

Petitioner-Appellants made, analyzed the record for evidence to support those 

claims, and came to the correct conclusion that Petitioner-Appellants did not point 

to any evidence in the record to raise substantial questions whether the Project 

would cause significant degradation of a human environmental factor.  Petitioner-

Appellants argue that the Panel incorrectly applied this “heightened” standard in 
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three places.  An examination of each confirms that is incorrect and the Panel 

properly applied existing Circuit precedent. 

1. The Panel Opinion Properly Conducted Its Review of the 
Cumulative Impacts Analysis 

Petitioner-Appellants argue that the Panel Opinion incorrectly required a 

showing that a cumulative impact would in fact occur.  But when the cherry-picked 

portions of the Panel Opinion are put into proper context, it is clear that the Panel 

Opinion did not require such a showing.  Consistent with Circuit precedent, the 

Panel Opinion required that the Petitioner-Appellants point to evidence in the 

record that demonstrates that there is a substantial question whether a cumulative 

impact would occur.  Absent this evidence, the Panel found “no reason” at all to 

believe a cumulative impact would occur, much less that Petitioner-Appellants 

raised a substantial question regarding any cumulative impact.  Op. 26. 

State Petitioner-Appellants claim that the Panel Opinion “concluded the 

petitioners should have ‘identified specific cumulative impacts that the agency did 

not address and supported the existence of those impacts with record evidence.’” 

State Pet. 10, quoting Op. 24.  That is not what the Panel said; it concluded:   

While the petitioners in the aforementioned cases 

identified specific cumulative impacts that the agency did 

not address and supported the existence of those impacts 
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with record evidence, the CCA here summarily 

concludes that the FAA needed to conduct a better 

cumulative impacts analysis.  Op. 24.   

State Petitioner-Appellants removed the introductory clause—distinguishing 

this case from the specific cases that Petitioners were relying on—and the 

concluding clause of the sentence, which completes the comparison.   

In the cases that Petitioner-Appellants relied on, the petitioners pointed to 

specific evidence in the record to support their claims that there could be 

cumulative impacts relative to specific environmental impact areas that the agency 

overlooked.  For instance, in Bark, petitioners pointed to the potential loss of owl 

habitat as a cumulative impact that should have been studied, but wasn’t.  In 

Klamath Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989 (9th Cir. 

2004), petitioners pointed to the potential water quality impact of combined 

runoffs that should have been studied, but wasn’t.  And in Kern v. U.S. Bureau of 

Land Management, 284 F.3d 1062 (9th Cir. 2002), petitioners pointed to the 

potential cumulative impact related to the spread of root fungus in the area that 

should have been studied, but wasn’t.  Unlike the questions about specific 

environmental impact areas that petitioners raised in the cited cases, here the 

Petitioner-Appellants could not point to any evidence in the record to give any 
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reason to believe that there could be cumulative impacts relative to specific 

environmental impact areas that the FAA failed to consider.  

CCA Petitioner-Appellant argued that the FAA did not properly consider the 

cumulative impacts of more than eighty projects that were located outside FAA’s 

study area.  Yet in both its comments on the Draft EA and its briefing before this 

Court, CCA Petitioner-Appellant only ever alleged facts about those projects’ 

potential impacts related to traffic.  They made no effort to explain why those other 

80-plus projects would have any other cumulative environmental impacts.  And 

even if their comments could be read to raise arguments related to other impact 

areas, the FAA provided a reasoned response to Petitioner-Appellants as to why 

those 80-plus projects were not considered for impact areas outside traffic.  In the 

FAA’s response to CCA Petitioner-Appellant’s comments on the Draft EA, the 

FAA wrote: 

Although these projects were identified for purposes of 

calculating traffic volumes at the intersections and 

roadway segments within the GSA [General Study Area], 

it would not have been appropriate to include them as 

part of the overall cumulative impacts analysis completed 

for the EA because they are outside the GSA.  Per 
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Section 15.2 of the 1050.1F Desk Reference, the study 

area used to analyze cumulative impacts should be the 

same as the area defined for analysis of a project’s direct 

and indirect impacts.  Accordingly, the GSA defined in 

Section 3.1.1.1 of the EA encompasses the area in which 

the Proposed Project would have potential for direct and 

indirect impacts and is used for the consideration of 

cumulative impacts.  PER 0516-0517. 

The FAA thus responded to Petitioner-Appellants’ arguments.  When the 

Panel Opinion stated that Petitioner-Appellants failed to identify specific 

cumulative impacts other than traffic that the agency did not address, it was simply 

referencing the fact that Petitioner-Appellants had not identified evidence in the 

record supporting their assertions regarding even potential significant effects of 

other impact areas, and therefore failed to raise a substantial question whether such 

cumulative impacts would occur. 

None of the cases Petitioner-Appellants proffer as purported examples in 

which petitioners did not have to point to evidence in the record to raise a 

substantial question about the potential for a significant effect to occur are 

inconsistent with the standard applied in the Panel Opinion.   
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First, State Petitioner-Appellants argue that Barnes v. U.S. Dep’t of Transp., 

655 F.3d 1124 (9th Cir. 2011) requires an agency to “consider the environmental 

impact of increased demand” no matter if the public raises the issue.  State Pet. 10-

11.  That’s not the issue here.  Barnes analyzed whether petitioners had waived the 

ability to raise an argument related to growth inducing impacts in court after failing 

to raise it before the agency because growth inducing impacts of new airport 

runways fall in the category of impacts that are “so obvious.”  Growth inducing 

impacts are distinct from cumulative impacts.  Here, neither Petitioner-Appellant 

argued in their briefs that the FAA did not analyze growth inducing impacts in the 

EA or that the cumulative impacts they now claim fall in the category of those “so 

obvious” like those impacts discussed in Barnes.  The Panel Opinion is not in 

conflict with Barnes.  

Second, State-Petitioner Appellants cite Klamath-Siskiyou Wildlands to 

argue “that when ‘the potential for … serious cumulative impacts is apparent’ [the] 

agency must provide more details of its cumulative impact analysis in an EA 

before concluding that there were no significant cumulative effects.”  State Pet. 11.  

This omits important context that changes the meaning.  The Court was responding 

to specific cumulative impacts that the petitioners raised as potentially occurring 

based on record evidence.  Here, the Panel Opinion distinguished Klamath-
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Siskiyou based on the actual evidence that petitioners in that case brought forward 

to raise substantial questions. 

Finally, State Petitioner-Appellants cite Te-Moak Tribe of the W. Shoshone 

of Nev. v. U.S. Dep’t of Interior, 608 F.3d 592 (9th Cir. 2010), for the contention 

that “‘the [agency] failed first’ by not having properly identified other projects in 

the area and detailed those impacts in their cumulative impacts analysis.”  State 

Pet. 11.  In Te-Moak Tribe, the Court held that Plaintiffs carried their burden “by 

demonstrating that [two projects] will directly impact the same resources within 

the cumulative effects area, and thus have the potential for cumulative impacts.” 

608 F.3d at 605–06.  The court stated that “Plaintiffs must show only the potential 

for cumulative impact.”  Id. at 605, emphasis added.  That does not mean plaintiffs 

can rely on assertions alone.  Indeed in Te-Moak Tribe, plaintiffs “demonstrated” 

that multiple projects “will directly impact the same resources within the 

cumulative effects area.”  Id.   Petitioner-Appellants made no such showing here.  

Aside from potential impacts to traffic, Petitioner-Appellants did not point to any 

evidence that the 80-plus other projects they identified would affect the same 

resources within the same cumulative effects area.  Thus, consistent with Te-Moak 

Tribe, the Panel held that Petitioner-Appellants did not raise substantial questions 

whether the project would have the potential for significant cumulative effects on 

the environment. 
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Petitioner-Appellants’ proposed standard that plaintiffs need not point to any 

evidence in the record to show the potential for cumulative impacts is directly in 

conflict with this Court’s precedent, which established that while plaintiffs do not 

need to show that cumulative impacts would occur, plaintiffs “must show … the 

potential for cumulative impact.” Id.   Contrary to the Petitioner-Appellants’ 

arguments, the Panel Opinion did not apply a new, heightened standard; it properly 

held that Petitioner-Appellants offered “no evidence to substantiate its suggestion 

that the FAA’s rationale for its cumulative effects conclusions … is deficient”  Op. 

26.   

2. The Panel Opinion Did Not Hold That an Agency Needs to 
Analyze Cumulative Impacts Only If the Proposed Project 
Alone Exceeds Certain Emissions Thresholds 

CCA Petitioner-Appellants incorrectly claim that the Panel Opinion “held 

that an agency needs to analyze cumulative impacts ‘only if [the proposed] project 

alone exceeds certain emissions thresholds.’”  CCA Pet. 19, citing Op. 24.  Again, 

Petitioner-Appellants omit critical context that changes the meaning.  The entire 

quote is as follows:  

The CCA seems to implicitly suggest that the 80-plus 

projects should have been considered for their cumulative 

impact on air quality.  But the Project’s Final 

Environmental Impact Report (FEIR) analysis performed 
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under the California Environmental Quality Act (CEQA) 

and cited by the CCA recognizes that only if a project 

alone exceeds certain emission thresholds does a 

cumulatively significant impact occur.  Op. 24.   

Thus, the Panel Opinion simply described the standard in the FEIR under 

CEQA, and did not hold that the same is true in NEPA.  In fact, the Panel Opinion 

specifically and correctly recognized that the NEPA “regulations specifically 

admonish agencies that cumulative impacts can result from individually minor but 

collectively significant actions taking place over a period of time.”  Op. 22. 

When read in the appropriate context, the Panel Opinion discussed why the 

evidence Petitioner-Appellants pointed to in the record about cumulative air 

quality impacts was not sufficient to raise substantial questions whether the Project 

would have the potential for significant cumulative effects on the environment.  As 

the Panel Opinion stated, CCA Petitioner-Appellant “implicitly” suggested that the 

80-plus projects should have been considered for air quality.  In CCA Petitioner-

Appellant’s briefing, it stated,  

According to the FEIR, these 80 projects taken together 

will result in a massive 168,493 average daily trips in the 

first year of project operations.  Based on this, the FEIR 
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unsurprisingly concluded that the Project “would result in 

a cumulatively considerable significant impact with 

respect to construction activity” and “with respect to 

operational activity.”  CCA Opening Brief 37 (citations 

omitted).   

CCA Petitioner-Appellant pulled those two quoted phrases from the FEIR’s 

air quality analysis.  Even though the CCA Petitioner-Appellant was not explicit 

that these trips would lead to cumulative air quality impacts, the Panel Opinion 

recognized that CCA Petitioner-Appellant may have been trying to articulate that 

argument.  The Panel Opinion then concluded that CCA Petitioner-Appellant 

mischaracterized the FEIR’s conclusions. 

The FEIR’s cumulative air quality analysis did not analyze these other 80-

plus projects that Petitioner-Appellants point to.  Thus, the CCA Petitioner-

Appellant’s statement that “based on [the 80 projects’ trip estimates]” the FEIR 

concluded that the Project would lead to cumulative air quality impacts is 

incorrect.  There was no reference to the 80-plus projects’ trip estimates in the 

FEIR’s air quality analysis.  Instead, the FEIR found that the Project would have 

significant cumulative air quality impacts for the sole reason that the Project itself 

might exceed SCAQMD thresholds:  “[I]ndividual project-related construction and 
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operational emissions that exceed SCAQMD thresholds for project-specific 

impacts would be considered cumulatively considerable.”  PER0914.  Further, the 

FEIR specifically recognized that “[t]he SCAQMD has recognized that there is 

typically insufficient information to quantitatively evaluate the cumulative 

contributions of multiple projects because each project applicant has no control 

over nearby projects.”  PER0913.  That is, the FEIR did not analyze these 80-plus 

projects and find that they had cumulative air quality impacts.  CCA Petitioner-

Appellant’s reliance on the FEIR for support is therefore unavailing. 

In discussing the Project’s FEIR under CEQA, the Panel Opinion was 

simply engaging with CCA Petitioner-Appellant’s proffered evidence (even if only 

implied) about cumulative air quality impacts.  The Panel Opinion established that 

the FEIR did not say what the CCA Petitioner-Appellant said it did and that to 

carry its burden to raise substantial questions, CCA Petitioner-Appellant would 

have needed to point to some other evidence in the FEIR that did support its 

contention.  Thus, it was not the Panel Opinion trying to “import[] …  a separate 

statutory standard from California law into settled NEPA law,” but instead 

establishing why even if CCA Petitioner-Appellant were trying to use evidence of 

a cumulative impact under CEQA, it still needed to point to evidence in the record 

to make an adequate showing under NEPA.  CCA Pet. 20.  The Panel Opinion 

correctly determined that CCA Petitioner-Appellant did not do so. 
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3. The Panel Opinion Properly Reviewed FAA’s Analysis of 
Potential Violation of State and Federal Law 

CCA Petitioner Appellant argues that “the panel majority held Petitioners 

needed to ‘demonstrate a risk of a violation’ and ‘specific[ally] articulat[e] . . . how 

the Project will violate California and federal law’ before the Court would require 

the FAA to perform this mandatory analysis pursuant to 40 C.F.R. 

§ 1508.27(b)(10).”  CCA Pet. 13.  Again, CCA Petitioner-Appellant removes the 

context from those two quotes in a way that distorts their meaning.  First, in 

context, the Panel found:   

Because the CCA does not demonstrate a risk of a 

violation of federal ozone standards and rather argues 

only that the EA needed to determine whether a risk 

existed, the CCA does not refute the fact that the Project 

could be allocated a greater portion of the emissions 

budget, as the CCA admits happened before.  In sum, the 

CCA provides no reason to believe that the Project 

threatens a violation of the federal ozone standards.  Op. 

41. 

This quote comes after four pages of analysis regarding CCA Petitioner-

Appellant’s contention that the EA failed to assess whether the Project meets air 
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quality standards.  Op. 37-41.  As the Panel Opinion meticulously laid out, the EA 

did analyze whether the Project would conform with both California and Federal 

air quality laws.  Petitioner-Appellants cannot ignore that analysis merely because 

they disagree with the Panel’s ultimate finding. 

Similarly, the second quote that CCA Petitioner-Appellant pulls out of 

context does not conflict with this Circuit’s precedent.  Second, in context, the 

Panel found: 

The CEQA analysis therefore recognizes that the Project 

will not risk a violation of the California sources of law 

that Petitioners argue the EA needed to consider.  While 

the CEQA analysis’s discussion of the Project’s 

compliance with state standards does not necessarily 

absolve the FAA of the duty to include such a discussion 

in the EA, it does suggest that there is no risk of such a 

violation.  … Because Petitioners have failed to proffer 

any specific articulation of how the Project will violate 

California and federal law, there is no reason to believe 

that the EA is deficient for purportedly failing to 
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explicitly discuss the Project’s adherence to California 

and federal environmental law.  Op. 43-44. 

Again, the Panel Opinion found that the CCA Petitioner-Appellant’s 

proffered evidence of a violation of state and federal law gave “no reason to 

believe” that such a violation would occur.     

B. Disagreement With the Court’s Conclusions Does Not Warrant 
Rehearing En Banc 

State Petitioner-Appellant argues that “the panel erroneously allowed the 

FAA to rest its approval of the Project on the incomplete and inaccurate analysis in 

the EA.”  State Pet. 14.  But the fact that State Petitioner-Appellant disagrees with 

the factual findings of the Panel cannot warrant en banc review.  “En banc review 

is not an opportunity for us to dig through our circuit’s trove of opinions and call 

cases that we would have decided differently.”  Makaeff v. Trump Univ., LLC, 736 

F.3d 1180, 1187 (9th Cir. 2013) (J. Wardlaw concur. opn.)  Rather, en banc 

rehearing is proper to resolve an irreconcilable conflict between two circuit 

precedents.  Fed. R. App. Proc. 35(a)(1); Fernandez-Ruiz v. Gonzales, 466 F.3d 

1121, 1124 (9th Cir. 2006) (en banc); John v. United States, 247 F.3d 1032, 1033 

(9th Cir. 2001) (en banc) (J. Reinhardt concur. opn.). 

The singular issue that State Petitioner-Appellant points to in support of its 

contention that the FAA’s approval rested on “incomplete and inaccurate analysis 
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in the EA” is the issue of “the traffic numbers” in the EA.  The Panel Opinion 

devoted an entire section of over five pages to this issue and lays out precisely why 

the FAA’s conclusions were not arbitrary and capricious.  Op. 31-36.  The Panel 

Opinion correctly found that the FAA (1) used an appropriate method to calculate 

truck trips, (2) properly supported its air quality modeling, and (3) explained why 

two different truck trip figures were used in the traffic analysis versus the air 

quality analysis.  This fact-specific analysis does not conflict with any existing 

circuit precedent and therefore does not warrant en banc rehearing. 

II. THE PANEL’S OPINION RAISES NO QUESTION OF 
EXCEPTIONAL IMPORTANCE 

Finally, Petitioner-Appellants assert that this case presents a “question of 

exceptional importance” that merits en banc review.  Fed. R. App. P. 35.  Not so.  

The Panel’s tailored holding here reflected the particular factual circumstances of 

this case, and issues not raised or briefed before the Panel do not warrant en banc 

review.  The Panel Opinion properly applied binding Circuit precedent to the facts 

here.  It repeatedly found that the Petitioner-Appellants did not meet their “burden 

of persuasion.”  Op. 13.  Contrary to Petitioner-Appellants’ assertions, the Panel 

Opinion did not require that the petitioners demonstrate an impact will occur.  

Instead, it applied binding Circuit precedent from Wild Sheep, which established 

that a petitioner must allege some facts that, if true, raise substantial questions 
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whether the project would have a significant impact on the environment, and Te-

Moak Tribe, which established that petitioners must show the potential for 

cumulative impact before an agency has to prepare an EIS.  Here, the Panel 

Opinion methodically analyzed each argument that Petitioner-Appellants made, 

looked to the record to see if they alleged facts that showed the potential for an 

impact, and repeatedly found that they did not.  The decision simply reflects the 

basic tenets of judicial review under NEPA.  En banc review is unwarranted. 

CONCLUSION 

For these reasons, the Court should deny Petitioner-Appellants’ petitions for 

rehearing en banc. 

 

Dated: March 10, 2022 Respectfully submitted, 
  

     /s/ Michael J. Carroll  
 
Michael J. Carroll 
LATHAM & WATKINS LLP 
650 Town Center Dr., Suite 2000 
Costa Mesa, CA 92626 
Telephone:  (714) 540-1235 
Facsimile: (714) 755-8290 

Counsel for Eastgate Bldg 1, LLC 
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Phone: (916) 780-9009 
Facsimile: (916) 780-9050 

Counsel for San Bernardino 
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