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PRELIMINARY STATEMENT 

In its Verified Petition and Complaint (“Petition”), Plaintiff-Petitioner Danskammer 

Energy, LLC (“Danskammer” or “Petitioner”) challenges the New York State Department of 

Environmental Conservation’s (“DEC”) October 27, 2021 decision denying Petitioner’s 

application for a modification to its Clean Air Act Title V air permit for the replacement of its 

existing electric generator turbines with new, state-of-the-art, more efficient, lower-emitting 

combustion and steam generating turbines (the “Project”).  

Proposed Amicus, Mitsubishi Power Americas, Inc. (“Mitsubishi”), the manufacturer and 

supplier of these generating turbines, demonstrates herein that DEC’s denial of the Project’s Title 

V air permit will establish a de facto statewide ban on new fossil-fueled generation technology. 

Such a de facto categorical ban vastly exceeds the powers vested in the DEC, both by the Climate 

Leadership and Community Protection Act (“CLCPA”)1 and DEC’s delegated authority to 

administer the Title V permit program for the U.S. Environmental Protection Agency (“EPA”) 

under the federal Clean Air Act (42 U.S.C. §§ 7401 et seq.) and the regulations promulgated 

thereunder. 

DEC’s denial, if left to stand, will severely limit the range of solutions available for New 

York to meet the CLCPA’s greenhouse gas (“GHG”) emissions targets, by discounting entirely 

the emission reductions achievable through the repowering and displacement of existing inefficient 

fossil-fueled combustion generating units. Likewise, the DEC’s denial prematurely and 

categorically rejects the future use of renewable natural gas (“RNG”) and green hydrogen 

technology that Mitsubishi is rapidly developing and deploying today as a viable means to mitigate 

GHG emissions. The CLCPA requires that such categorical and technology-based public policy 

                                                 
1 2019 N.Y. Sess. Laws Ch. 106 (McKinney) 
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 2 
 

decisions be made through a deliberative and collaborative regulatory process—and not made 

unilaterally by the DEC through its Title V air permitting program. DEC likewise has not adopted 

any regulatory framework authorizing such categorical bans through the notice and comment 

rulemaking process of the State Administrative Procedures Act (“SAPA”). The DEC’s de facto 

ban on combustion-based technology, imposed nearly 20 years ahead of the intended schedule 

outlined in the CLCPA, circumvents this CLCPA collaborative process and the implementing rules 

and regulations currently under consideration. The DEC’s October 27, 2021 Denial of 

Danskammer’s Title V air permit must therefore be vacated. 

Mitsubishi hereby adopts, and incorporates by reference herein, the factual background and 

arguments set forth in Petitioner’s memorandum of law in support of its Petition.    

STATEMENT OF INTEREST 

Mitsubishi is a Delaware corporation headquartered in Lake Mary, Florida. Aff. of 

Stephen Thome at ¶ 1 (“Thome Aff.”). Mitsubishi is in the business of manufacturing and 

servicing of utility scale power generating equipment. Id. In addition, Mitsubishi develops, 

manufactures, sells and services hydrogen related systems that can be integrated with power 

generating equipment. Id. Mitsubishi employs more than 2,300 power generation, energy 

storage, and digital solutions experts and professionals. Id. Mitsubishi is the primary turbine 

manufacturer and equipment supplier for the Project. Id. at ¶ 2. The equipment manufactured by 

Mitsubishi for use in the Project is the best currently-available combined cycle gas turbine 

technology that contributes to substantial reductions in greenhouse gas ("GHG") emissions. Id. 

Mitsubishi has an interest in this case because DEC’s permit denial to Danskammer, if 

not reversed by this Court, would establish a precedent that will adversely impact Mitsubishi’s 

ability to market its combined cycle gas turbine (“CCGT”) electric generating equipment in New 

York, and further impede Mitsubishi’s ability to develop and market green hydrogen and RNG 
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 3 
 

combustion turbine technology. Id. Mitsubishi is therefore uniquely situated to provide this Court 

with information regarding the adverse impacts of the DEC’s Title V air permit denial. Id. 

Mitsubishi presents evidence herein that will be beneficial to the Court in determining whether to 

grant Danskammer’s Petition to annul DEC’s Title V air permit denial.  

No party to this action, or their counsel, contributed content to Mitsubishi’s proposed brief 

in this matter. No party to this action, or their counsel, participated in the preparation of 

Mitsubishi’s proposed brief in any manner. No party to this action, or their counsel, contributed 

money intended to fund the preparation or submission of the Mitsubishi’s proposed brief. No 

person other than Mitsubishi contributed money that was intended to fund the preparation or 

submission of Mitsubishi’s proposed brief in this matter. 

Mitsubishi respectfully requests that the Court grant permission for Mitsubishi to discuss 

the public policy reasons for vacating the DEC’s October 27, 2021 denial of Danskammer’s Title 

V air permit, which are set forth in the Supporting Affidavit and this proposed Amicus brief.  

ARGUMENT 

I. The DEC’s De Facto Fossil-Fuel Ban Prematurely Circumvents the CLCPA’s Proper 
Implementation.  

In rejecting Danskammer’s Title V air permit modification application, the DEC relies 

upon Section 7(2) of the CLCPA, which requires that the DEC “consider whether [its permitting] 

decisions are inconsistent with or will interfere with the attainment of the statewide greenhouse 

gas emission limits established in Article 75 of the of environmental conservation law.”2 While 

Section 7(2) of the CLCPA requires the DEC to consider general consistency with the CLCPA’s 

statewide emissions targets, the CLCPA delegates the precise means as to how to achieve the 

                                                 
2 CLCPA § 7(2). 
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CLCPA’s emission targets to the Climate Action Council (“Council”).3 The CLCPA neither 

delegates nor grants the DEC with the authority to make ad hoc public policy determinations in its 

Section 7(2) consistency reviews as to the appropriate means to implement the CLCPA. This 

authority is exclusively reserved for the Council, and not the DEC in its permitting decisions.  

In enacting the CLCPA, the legislature established only a high-level and universal set of 

statewide GHG emissions limits. The CLCPA then delegates the more precise and specific 

implementing measures necessary to achieve these statewide emission targets for determination 

by the Council. The CLCPA requires that the Council consult with industry experts, advisory 

panels, and working groups to study when developing the rules and regulations required to 

implement the CLCPA’s emission targets.4 The CLCPA is clear in identifying explicit timelines 

and public processes for the Council to follow in making its policy determinations, including 

opportunities for meaningful public input and participation. The Council’s evaluation is ongoing 

but has not been completed.  

In creating and tasking the Council with the sole authority to make important public policy 

determinations, the CLCPA very clearly does not empower the DEC to unilaterally and 

prematurely circumvent the Council’s policymaking process by empowering the DEC to impose 

its own de facto embargo of combustion technology via the Title V air permitting program. 

Particularly when—as DEC has done in denying the Danskammer Permit—the DEC rejects 

entirely the very real GHG emission reductions obtainable through displacing existing fossil-

generating units with modern, more efficient combustion technology. DEC makes these very 

important policy determinations regarding New York’s clean energy transition, without the 

                                                 
3 ECL § 75-0107.  
 
4 ECL § 75-0103. 
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required analysis and public input directed by the CLCPA. The DEC’s denial, if not reversed, will 

serve to constrain the options available to policymakers as they seek to pursue all available means 

to attain the CLCPA’s emission targets. The DEC’s unilateral action in this regard circumvents 

the CLCPA’s unequivocal mandate for the Council—and not the DEC—to make such policy-

based implementation decisions. 

II. Mitsubishi’s CCGT Technology Represents the Marketplace’s Best Currently 
Available Combustion Technology With a Potential to Deliver Significant GHG 
Emission Reductions. 

In rejecting Danskammer’s Title V air permit, the DEC reasoned that because Mitsubishi’s 

CCGT technology would emit some level of GHGs, the Project is categorically inconsistent with 

the CLCPA. The DEC made this determination without fully considering whether the Project 

would result in net statewide GHG emission reductions—the ultimate goal of the CLCPA’s 

emission targets.5 The DEC recently announced its intention to adopt this policy that would apply 

to all future Title V permit applications or renewals, effectively foreclosing construction any new 

combustion-based technology in the State, irrespective of the actual impacts on statewide GHG 

levels.6  

In categorically banning combustion-based electric generating facilities with the potential 

to emit any GHG emissions, despite offsetting mitigation measures, the DEC has unilaterally 

compelled emission limits today envisioned by the CLCPA to apply nearly twenty years from 

now.7 The DEC’s crude reasoning, tragically, will only further delay the State’s progress in 

realizing immediate GHG reductions, as DEC’s denial is based on lack of evidence in the record 

substantiating DEC’s conclusions and the logical fallacy that, just because a project will emit some 

                                                 
5 CLCPA § 4.  
6 N.Y. DEP’T ENV’T CONSERV., DAR-21: The Climate Leadership and Community Protection Act and Air 
Permit Applications, available at https://www.dec.ny.gov/docs/air_pdf/dar21.pdf  
7 See, ECL § 75-0107 (setting emission target of 15% of 1990 emissions by 2050).   

FILED: ORANGE COUNTY CLERK 02/23/2022 06:56 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 44 RECEIVED NYSCEF: 02/23/2022

8 of 16

https://www.dec.ny.gov/docs/air_pdf/dar21.pdf


 6 
 

level of GHGs, it cannot also significantly contribute to a net reduction in New York’s overall 

statewide GHG emission levels. In making this arbitrary determination, DEC unilaterally 

forecloses New York State from the ability to take advantage of the significant GHG emissions 

reductions that can be achieved by displacing today the State’s existing inefficient fossil-fueled 

electric generating units as part of an ongoing transition to a zero-emission future, as the CLCPA 

intends.  

New York’s existing generation fleet relies upon many outdated and inefficient oil and 

simple-cycle gas fired combustion facilities that disproportionally contribute to statewide GHG 

emissions levels. Thome Aff. at ¶ 4. This “low hanging fruit” can be readily replaced today with 

modern CCGT equipment of the kind manufactured by Mitsubishi, resulting in immediate, 

economical and substantial reductions in GHG emissions. Id. The Mitsubishi equipment proposed 

for the Project represents the best currently-available combined cycle gas turbine technology, with 

emission rates far below existing sources of combustion-based electric generation.8 Id. 

Mitsubishi’s 501JAC CCGT technology has an approximated rated thermal efficiency of 64 

percent.9 Id. This thermal efficiency rating vastly exceeds nearly all existing combustion-based 

generating sources in New York, with New York’s existing combustion-based electric generating 

units having efficiency ratings approximately double that of the Mitsubishi CCGT technology 

planned for the Project. Id. 

A combustion unit’s efficiency, or the quantity of fuel consumed to generate a unit of 

electricity, coupled with the carbon content of that fuel, directly corresponds to the unit’s emission 

rate of GHGs. Given the average emissions rates of New York’s current combustion-based electric 

                                                 
8 See, Pet. Memorandum of Law in Support of Petition at 7 (a supplemental GHG analysis concluded that the 
Project would be “among the most efficient electric generating facilities in NYS…”) 
9 Specifications for the Mitsubishi 501JAC CCGT are available at: 
https://power.mhi.com/products/gasturbines/lineup/m501j  
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generating units, over the five years contemplated by the Project’s proposed Title V operating 

permit—if DEC’s denial is reversed by this Court—each unit of electrical energy generated by the 

Project will result in an approximately 50 percent reduction in the marginal unit GHG emissions.10 

These emission reductions are actual, real, and achievable today, both in replacing the existing 

combustion equipment at the Danskammer site, but also in displacing less-efficient and higher-

emitting resources participating in the competitive wholesale power markets operated by New 

York Independent System Operator (“NYISO”) and adjacent interconnected electric markets.11 

These emission reductions are based solely on the efficiency gains of modern CCGT technology, 

and do not take into account the further emission reductions to be realized by the integration of 

clean fuels in the form of RNG and green hydrogen technology.  

III. DEC’S Denial of the Modification of Danskammer’s Title V Air Permit Summarily 
Dismisses Green Hydrogen Technology. 

In its denial of the Danskammer Title V air permit modification, DEC also summarily and 

arbitrarily rejects as “speculative” rapidly developing carbon free fuel options such a green 

hydrogen and RNG. Despite DEC’s unsupported and categorical rejection of green hydrogen and 

RNG technology, substantial investment and research is being dedicated nationwide to its 

development. This includes ongoing investment and study by the State of New York, conducted 

by the New York Energy Research and Development Authority (“NYSERDA”) in partnership 

with the New York Power Authority (“NYPA”) and other public investments in RNG and green 

hydrogen fuels.12 No record evidence supported DEC’s denial of Danskammer’s claims 

                                                 
10 Expected emissions reductions associated with the installation of Mitsubishi’s CCGT are available at: 
https://power.mhi.com/products/gtcc  
11 Given current NYISO dispatch rules, economic and fuel efficient units such as the Danskammer Project are likely 
to displace existing marginal generation participating in the NYISO markets. This inefficient existing marginal 
generation cannot economically compete with modern CCGTs and would be displaced from the NYISO market.  
12 https://www.nyserda.ny.gov/About/Newsroom/2021-Announcements/2021-07-08-Governor-Cuomo-Announces-
New-York-Will-Explore-Potential-Role-of-Green-Hydrogen  
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concerning anticipated availability RNG and green hydrogen to achieve even greater GHG 

emission reductions. 

In fact, the DEC’s denial stands at odds with the Council’s CLCPA Draft Scoping Plan 

(“Scoping Plan”), which recognizes the benefits green hydrogen can offer to advance New York’s 

climate goals.13 The Draft Scoping Plan notes that, in order “[t]o meet the Climate Act requirement 

of an economy wide 85% reduction in GHG emissions by 2050 relative to 1990 and the goal of 

net zero emission across the economy, the pillars of a decarbonized electricity supply and negative 

emissions will play a more significant role in the industrial sector. … [S]olutions to reduce 

emissions from industrial heat could include green hydrogen and/or other low-carbon fuels, as 

well as carbon capture, use and storage.”14 The Draft Scoping Plan also observed that “[f]irm, 

zero-emission resources, such as green hydrogen or long-duration storage, will be important to 

ensuring a reliable electricity system beyond 2040.”15 Yet, rather than entrust the Council with 

developing policies and guidelines that promote less-carbon intensive alternatives in the industrial 

sector, the DEC has taken it upon itself to prematurely deny these developing technologies via the 

Title V program.  

As Danskammer demonstrates in its Memorandum of Law, DEC’s categorical rejection of 

the viability of green hydrogen and RNG technology is based on a flawed and fundamental 

misunderstanding of this technology. See Pet’s Mem. of Law at 33–35.16 Mitsubishi has and 

continues to expend significant research and development efforts into RNG and green hydrogen 

technologies and, given current trajectory of these efforts, Mitsubishi expects to develop green 

                                                 
13 New York State Climate Action Council, Draft Scoping Plan (Dec. 2021), available at https://climate.ny.gov/-
/media/Project/Climate/Files/Draft-Scoping-Plan.ashx.  
14 Id. at 182-183 (emphasis added).  
15 Id. at 74 (emphasis added).  
16 DEC, Notice of Denial of Title V Air Permit, Danskammer Energy Center (“DEC Denial”) (Oct. 27, 20210) at 10. 
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hydrogen infrastructure able to support the carbon free transition of Mitsubishi’s gas turbines by 

2030. Thome Aff. at ¶ 5. Even today, these technologies are already viable and market ready. 

Mitsubishi is currently supplying two of its 501JAC units (the same core gas-turbine proposed by 

Danskammer) to the Intermountain Power Project in Delta, Utah.17 Id. This project, expected to 

be commissioned in 2026, will utilize 30 percent green hydrogen fuel upon commercial operation, 

with the ability to transition to 100 percent green hydrogen fuel by 2030. Id. To support the 

project’s zero emission fuel supply, Mitsubishi is expanding its production capacity of 

electrolyzers powered by zero-carbon energy sources to provide this project with the largest source 

of green hydrogen in the world under a long-term tolling agreement. Id.  

Mitsubishi is also working on other carbon free technologies that can easily be integrated 

into existing gas and power grids. Id. at ¶ 6. Well before the CLCPA’s 2040 targets, Mitsubishi 

expects that green hydrogen infrastructure will be well established enough to transition most 

existing turbines from fossil fuels to green hydrogen. Id. Far from being speculative, the Mitsubishi 

501JAC turbines are able to operate solely on carbon free fuels today. The Project can be 

configured to accept 100 percent RNG, 100 percent biodiesel or 30 percent green hydrogen upon 

commissioning. Id. It would be able to accept 100 percent green hydrogen by 2030, when 

Mitsubishi’s hydrogen combustor nozzles will be commercially available. Id.  

IV. The DEC’s Denial is Inconsistent with the Treatment of GHGs in the Context of Title 
V Permitting, and Contravenes Public Processes for Title V Program Revisions  

The Clean Air Act is rooted in the principle of “cooperative federalism.” In enacting the 

CAA, Congress declared that “air pollution control at its source is the primary responsibility of 

States and local governments,” but that federal leadership “is essential for the development of 

                                                 
17 An overview of the Intermountain Power Project is available at: https://www.ipautah.com/about-ipa/project-
history-and-location/  
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cooperative Federal, State, regional, and local programs to prevent and control air pollution.” 42 

U.S.C. § 7401(a)(4). Similar to other programs, Title V is implemented primarily by the states 

subject to the EPA’s oversight. 42 U.S.C. § 7661(a). 

In New York, the EPA has delegated or approved the authority to issue and modify clean 

air permits under Title V to the DEC. ECL § 19–0311(1). The DEC’s delegated authority to issue 

Title V permits is not unbridled. Rather, the EPA’s Title V regulations intended to establish a 

comprehensive state permitting system “consistent with the requirements” of Title V.18 Similarly, 

states may establish additional or more stringent permitting requirements, only if such 

requirements are “not inconsistent with [the Clean Air] Act.”19 Courts have routinely reprimanded 

states for adopting regulations or making administrative determinations that are inconsistent with 

the Clean Air Act. See, e.g., Sierra Club v. Johnson, 436 F.3d, 1269, 1280 (2006) (EPA was 

required to object to Title V permits where Georgia Environmental Protection Agency admittedly 

failed to follow public notice procedures); Alaska Dep’t of Env’t Conservation v. EPA., 540 U.S. 

461, 490–91 (2004) (EPA did not act arbitrarily or capriciously in finding that Alaska Department 

of Environmental Conservation’s decision to eliminate selective catalytic reduction as Best 

Available Control Technology (“BACT”) for facility's proposed new power generator lacked 

evidentiary support; noting that “when a state agency’s BACT determination is ‘not based on a 

reasoned analysis,’ ” EPA may “step in to ensure that the statutory requirements are honored.”) 

(internal citations omitted).  

The regulation of GHGs from stationary sources has been subject to EPA rulemakings and 

substantial litigation in the federal courts over the past decade. On June 23, 2014, the U.S. Supreme 

Court issued its decision in Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427 (2014), holding 

                                                 
18 40 C.F.R. § 70.1(a).  
19 40 C.F.R. § 70.1(c).  
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that the EPA may not treat GHGs as an air pollutant for purposes of determining whether a source 

is a major source required to obtain a prevention of significant deterioration (“PSD”) or Title V 

permit. The Court held that permits otherwise required (based on emissions of criteria pollutants) 

may continue to impose GHG emissions limitations based on the application of BACT. In 

accordance with the Supreme Court decision, the D.C. Circuit issued an amended judgment in 

Coalition for Responsible Regulation, Inc. v. EPA,20 which vacated the regulations under review 

in that case to the extent that they require a stationary source to obtain a PSD or Title V permit 

solely because the source emits or has the potential to emit GHGs above the applicable major 

source thresholds. EPA regulations in effect today establish a Significant Emission Rate (“SER”) 

for carbon dioxide (CO2), which is the de minimis level below which BACT is not required.  

Yet, nothing in these decisions or EPA’s regulations that followed allow a permitting 

agency (whether it be the EPA, state or local agency) to deny a Title V permit modification solely 

because the source emits or has the potential to emit a certain amount of GHGs. Nor does the Clean 

Air Act or EPA regulations allow permitting bodies to deny Title V permit applications on an ad 

hoc basis for alleged inconsistencies with a state’s climate goals or GHG reduction targets. Absent 

a federal law or regulation to the contrary — or state regulation duly-adopted pursuant to the New 

York Administrative Procedure Act — the DEC’s denial cannot be construed as being consistent 

with the Clean Air Act. 

Equally concerning is that the DEC’s denial of Danskammer’s Title V permit contravenes 

procedures governing Title V program “revisions.” Specifically, the EPA’s Title V regulations 

provide that “[e]ither EPA or a State with an approved program may initiate a program revision. 

Program revision may be necessary when the relevant Federal or State statutes or regulations are 

                                                 
20 Case Nos. 09-1322, 10-073, 10-1092 and 10-1167 (D.C. Cir. April 10, 2015) 
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modified or supplemented.” 40 C.F.R. § 70.4(i). State-initiated program revisions must follow 

certain procedural steps, including the EPA’s review and approval of such program revisions. Id. 

at § 70.4(i)(2)(iii).21 Moreover, the DEC is required under state law to “review and revise, as 

necessary to be consistent with the Act and other applicable federal and state laws, existing 

regulations to provide for adequate, streamlined and reasonable procedures for processing permit 

applications, for public notice and participation, including offering an opportunity for public 

comment and hearing, and for expeditious review of permit actions, including applications, 

renewal and revisions.” ECL § 19-0311(2)(a). Here, DEC followed neither of these procedural 

safeguards, choosing instead to apply a new “CLCPA consistency” standard in its Title V program 

that was neither published to applicants or the public. Assuming the DEC believed it was legally 

required to implement a new review standard to ensure consistency with CLCPA emission 

reduction targets (it does not), proper rulemaking and Title V program revision procedures must 

be followed before that could ever form the basis of a permit denial.  

CONCLUSION 

Based on the points and authorities discussed herein, this Court should vacate DEC’s denial 

of Danskammer’s Title V permit application; grant Petitioner’s request for a declaratory judgment 

stating that DEC does not have the authority to deny a Title V permit based on CLCPA § 7(2); and 

remand this matter to DEC for further proceedings. 

 

 

                                                 
21 See e.g., 86 Fed. Reg 11131 (Feb. 24, 2021) (EPA approving North Dakota’s revised Title V program with 
revisions to judicial review provisions); 81 Fed. Reg. 41283 (Jun. 24, 2016) (EPA proposing to approve New Jersey 
Title V program revisions to change fee schedule for certain permitting activities).  

FILED: ORANGE COUNTY CLERK 02/23/2022 06:56 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 44 RECEIVED NYSCEF: 02/23/2022

15 of 16



 13 
 

Dated:  New York, New York 
  February 23, 2022 
      Respectfully Submitted, 

HOLLAND & KNIGHT LLP 
Attorneys for Mitsubishi Power Americas, Inc. 
(Proposed Amicus Curiae) 

       
      By:__________________________ 
       Marisa Marinelli  
 
      31 West 52nd Street 
      New York, New York 10019 
      Tel.: (212) 513-3200 
      Fax: (212) 385-9010 
      marisa.marinelli@hklaw.com 
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