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INTRODUCTION 

Plaintiffs cannot salvage their litigation by now purporting to challenge a 

longstanding federal coal-leasing “policy” or “program.”  First, this case does not 

present such a challenge.  Plaintiffs expressly challenged only Secretarial Order 

3348 (the “Zinke Order”) on National Environmental Policy Act (“NEPA”) and 

other Administrative Procedure Act (“APA”) grounds.  The Court previously 

allowed Plaintiffs to maintain their challenge to the Zinke Order while extant.  But 

that Zinke Order has already been vacated by the Secretary; the Court cannot re-

vacate it.  The Zinke Order’s NEPA analysis targeted in Plaintiffs’ supplemental 

complaints thus necessarily carries no import, either.  What is more, Federal 

Defendants have already recommenced and substantially advanced a voluntary 

programmatic review of federal coal leasing.  This litigation thus is moot. 

Second, even if Plaintiffs had mounted a programmatic challenge to federal 

coal leasing, the Court cannot entertain such a challenge or grant Plaintiffs’ desired 

relief of indefinitely ending federal coal leasing.  The Supreme Court has been 

clear on this point: 

The case-by-case approach that this requires is 

understandably frustrating to an organization such as 

respondent, which has as its objective across-the-board 

protection of our Nation’s wildlife and the streams and 

forests that support it. But this is the traditional, and 

remains the normal, mode of operation of the courts. 

Except where Congress explicitly provides for our 

correction of the administrative process at a higher level 
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of generality, we intervene in the administration of the 

laws only when, and to the extent that, a specific “final 

agency action” has an actual or immediately threatened 

effect. . . . Such an intervention may ultimately have the 

effect of requiring a regulation, a series of regulations, or 

even a whole “program” to be revised by the agency in 

order to avoid the unlawful result that the court discerns. 

But it is assuredly not as swift or as immediately far-

reaching a corrective process as those interested in 

systemic improvement would desire. Until confided to 

us, however, more sweeping actions are for the other 

branches. 

Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 894 (1990) (citation omitted).  The 

Ninth Circuit likewise “precludes ‘broad programmatic attacks,’ whether couched 

as a challenge to an agency’s action or ‘failure to act.’”  Whitewater Draw Nat. 

Res. Conservation Dist. v. Mayorkas, 5 F.4th 997, 1011 (9th Cir. 2021) (citations 

omitted).  Moreover, the law is clear that no moratorium is required pending any 

policy changes Federal Defendants might propose sometime in the future.  E.g., 

ONRC Action v. Bureau of Land Mgmt., 150 F.3d 1132, 1135-37 (9th Cir. 1998); 

43 C.F.R. § 46.160.  The Court must dismiss these consolidated cases. 

 PLAINTIFFS CHALLENGE NO EXTANT FINAL AGENCY 

ACTION AND MAJOR FEDERAL ACTION. 

Plaintiffs’ and this Court’s entire predicate for subject matter jurisdiction has 

dissipated.  Plaintiffs admit “the precise relief Plaintiffs requested in their 
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complaints” was “vacating the Zinke Order.”  Pl. Opp. 10. (ECF No. 2271).  

Indeed, as Defendants have explained, Plaintiffs’ original and supplemental 

complaints expressly challenge only the Zinke Order.  Plaintiffs and this Court 

relied solely on that Zinke Order to distinguish this case from the D.C. Circuit’s 

WORC litigation, which precluded near-identical claims on the adequacy of 

programmatic environmental reviews of federal coal leasing.  Plaintiffs here do not 

challenge the longstanding federal coal leasing regulations at 43 C.F.R. Parts 3000 

and 3400.  Nor do Plaintiffs here challenge any decision to actually lease any 

federal coal.  

To evade mootness, Plaintiffs persist in fundamentally misrepresenting the 

Zinke and Jewell Orders—but repetition ad nauseam of a false mantra does not 

make it true.  Try as they may, Plaintiffs cannot transform the Zinke Order’s 

rescission of the Jewell Order entitled “Discretionary Programmatic Environmental 

Impact Statement” into a “decision to end a moratorium on federal coal leasing.”  

See NMA Br. 3-6 (ECF No. 212); Pl. Opp. 13.  This Court has previously 

recognized the inextricable dependency of the pause (or moratorium) on the Jewell 

Order’s PEIS.  ECF No. 141 at 4 (“[T]he Jewell Order imposed a moratorium on 

new coal leasing until completion of the PEIS.”); ECF No. 170 at 4 (same).  So 

 
1 Unless indicated otherwise, all ECF citations are to the lead case docket, Case 

No. 17-30.  
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have State Plaintiffs.  ECF No. 173-2 ¶ 55 (“On January 15, 2016, Secretary Jewell 

issued Secretarial Order 3338 commencing a process to prepare a new 

programmatic EIS of the federal coal program and establishing a moratorium on 

most new leasing activity until completion of that review.”).  Tellingly, as we 

pointed out, Federal Defendants remained no less “capable” of issuing coal leases 

even without the Zinke Order because they could have just simply stopped the 

discretionary PEIS.  NMA Br. 12-13 (ECF No. 212).  Plaintiffs have no answer 

and thus concede the point.  Simply put, the Zinke Order and its EA and FONSI 

have no continuing effect, and present no ongoing case or controversy before this 

Court. 

Plaintiffs now protest the Haaland Order, and claim that it “does not prevent 

ongoing coal leasing based on inadequate environmental review.”  Pl. Opp. 13 

(ECF No. 227).  But this litigation does not properly present such claims.  

Moreover, there is nothing “nominal” about the Haaland Order, which irrefutably 

revoked the Zinke Order and restarted a programmatic review of federal coal 

leasing.  See id. 1.  Plaintiffs’ bald claim that Federal Defendants have done “no 

such review” likewise is plainly untrue, as further evidenced since we filed our 

motion to dismiss.  See id. 8; ECF No. 220 at 3 n.4, 8, 10; Bureau of Land 

Management Website, https://www.blm.gov/programs/energy-and-minerals/coal 
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(including link to Federal Coal Program Review Comment Summary Report).  

Such reviews take time; the Jewell Order review was set to take three years.   

Additionally, the Court has not “already decided” anything with respect to 

the Haaland Order or any “harm” Plaintiffs discern from it.  See Pl. Opp. 6.  

Plaintiffs’ contrary contention is just another example where the “Court’s Order 

here simply proves less expansive than Plantiffs’ interpretation.”  See ECF No. 170 

at 15-16.  The Court’s procedural order denying Federal Defendants’ request to 

continue the stay of briefing schedules did nothing more.  ECF No. 206.  In fact, 

even while the Zinke Order was in effect, the Court “remains unconvinced that 

Plaintiffs have demonstrated that they have suffered irreparable injury” to justify a 

court-ordered injunction necessary to effectuate a coal leasing moratorium.  ECF 

No. 170 at 23.  Any such purported harm is only further ameliorated after the 

Haaland Order revoked the Zinke Order.  And though Plaintiffs scoff at “a report” 

resulting from the Haaland Order’s programmatic review, a “report”—i.e., a 

PEIS—was all that even the Jewell Order commenced.  No Secretarial Order 

effectuated or mandated a federal coal “policy change,” and the Court has no 

occasion to pass upon the legality or wisdom of policy changes to resolve this case. 

Plaintiffs are also incorrect that BLM is “free to issue coal leases.”  See Pl. 

Opp. 8, 11, 15.  It is undisputed that BLM must satisfy all applicable legal 

requirements for federal coal leasing, including subjecting any proposed lease sale 
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to NEPA review.  Plaintiffs’ own citation to Utah Physicians for a Healthy Env’t v. 

BLM illustrates the point.  See 528 F. Supp. 3d 1222 (D. Utah 2021)).  The 

plaintiffs there (including some here) challenged a federal coal lease sale’s NEPA 

compliance, squarely presenting that court (unlike here) with a final leasing action.  

The court remanded the matter to the agency for additional NEPA review of 

discrete greenhouse gas emissions issues.  The “[a]dditional environmental 

review” Plaintiffs seek from this Court for the same lease sale is wholly duplicative 

and beyond their complaints.  See Pl. Opp. 12.  Moreover, the Utah court notably 

“decline[d] Plaintiffs’ invitation to impose a requirement that all federal or 

Department of Interior mining approvals must be included”—i.e., the relief 

Plaintiffs seek here.  Utah Physicians, 528 F. Supp. 3d at 1234.  This Court must 

decline Plaintiffs’ invitation to seize control of all federal coal leasing litigation 

nationwide via an advisory opinion on the defunct Zinke Order’s NEPA 

compliance. 

 PLAINTIFFS CANNOT JUDICIALLY OBTAIN A MORATORIUM 

ON FEDERAL COAL LEASING. 

Plaintiffs cannot judicially engineer an end to federal coal leasing “in one 

fell swoop.”  Whitewater, 5 F.4th at 1012.  But that is precisely the recourse 

Plaintiffs seek from this Court, after failing to secure it from Congress or the 

Executive Branch.  Particularly after Federal Defendants’ vacatur of the Zinke 

Order, the Court must deny such relief. 
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Plaintiffs’ open, catch-all invite for the Court to exercise “broad discretion” 

does not empower the Court to order a new PEIS, a novel moratorium on federal 

coal leasing, or any combination thereof.  Indeed, Plaintiffs omit that the Court has 

already declined to order such relief.  Plaintiffs also fail to mention, let alone rebut, 

Lujan, ONRC Action, or our other cited authority demonstrating that, especially 

absent any Zinke Order in place, Plaintiffs are pursuing an impermissible 

programmatic challenge.  Indeed, Plaintiffs recognize such relief is improper by 

purporting to disclaim it.  Pl. Opp. 13. 

Despite their semantics, Plaintiffs indeed are asking this Court to make 

federal coal policy and enjoin federal coal leasing.  In reality, Plaintiffs seek not to 

“reinstate” the Jewell Order, but to rewrite it by creating a new legal obligation to 

prepare another programmatic environmental review of all future federal coal 

leasing and to desist from any leasing in the interim.  Plaintiffs contend that they 

“ask the Court to vacate BLM’s decision to end the coal-leasing moratorium that 

was premised on an unlawful environmental assessment, and order BLM to 

conduct an adequate NEPA analysis before it may renew coal leasing.”  Pl. Opp.  

at 13.  Yet Plaintiffs cannot distinguish between their sought relief and an 

affirmative injunction making the discretionary Jewell Order PEIS and pause 

mandatory.  And Plaintiffs undoubtedly will seek to continue this litigation unless 
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and until Federal Defendants end all federal coal leasing.  Again, the Court cannot 

“reinstate” what never existed under the Jewell Order.   

Plaintiffs’ point about “completed” projects remaining subject to NEPA 

claims is a distraction.  See Pl. Opp. 11.  Nothing was “completed” here.  Indeed, 

that point highlights the lack of harm from Federal Defendants’ mere pre-

decisional processing of applications to lease.  Every single federal coal leasing 

action must first undergo NEPA review and must withstand any challenge.  

Plaintiffs are also legally incorrect that the defunct Zinke Order still presents live 

NEPA issues.  This case does not involve a specific on-the-ground project, like the 

naval base closure and marine terminal at issue in the case on which Plaintiffs 

chiefly rely.  See Cantrell v. City of Long Beach, 241 F.3d 674 (9th Cir. 2001).  

Rather, here Plaintiffs seek to preempt future leasing decisions and NEPA reviews 

that have not even occurred, based on a fear that they will be legally insufficient or 

resemble the Zinke Order’s EA.  In such instances, courts have readily found 

mootness and no available relief.  See, e.g., Native Vill. of Nuiqsut v. Bureau of 

Land Mgmt., 9 F.4th 1201, 1205 (9th Cir. 2021) (“when the environmental report 

at issue has been superseded, and the federal agencies will rely on a new and 

different report for the near future, the case is moot”) (quotations omitted); 

Headwaters, Inc. v. Bureau of Land Mgmt., 893 F.2d 1012, 1015-16 (9th Cir. 

1989) (“The application of the disputed policies to future sales is too uncertain, and 
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too contingent upon the BLM’s discretion, to permit declaratory adjudication 

predicated on prejudice to Headwaters’ ‘existing interests.’ . . . . We conclude, 

therefore, that Headwaters’ claim for declaratory relief is also moot.”) (citations 

omitted); Willow Creek Ecology v. U.S. Forest Serv., 225 F. Supp. 2d 1312, 1316 

(D. Utah 2002) (“as there is no timber harvest authorized for the Bear Hodges 

Project, ‘an order would constitute relief to a hypothetic and non-existent injury’”) 

(citation omitted); Ozark Soc’y v. Melcher, 248 F. Supp. 2d 810, 818 (E.D. Ark. 

2003) (“Any presumption of future violations in this case would be purely 

speculative at this point, making any opinion I might render an advisory opinion.  

A case is moot where no effective relief can be given, and the only relief I could 

offer in this case would be an attempt to prevent speculative, future violations by 

the Corps.”).   

By contrast, WORC is on point as an impermissible programmatic challenge, 

because there no longer is an extant final agency action (even if there ever was) 

being challenged.  Without the Zinke Order to litigate anymore, Plaintiffs argue 

that all future “coal leasing would violate NEPA and Federal Defendants’ other 

legal obligations.”  Pl. Opp. 15.  That is insufficient to maintain jurisdiction.  Ctr. 

For Biological Diversity v. U.S. Dep’t of Hous. & Urb. Dev., 241 F.R.D. 495, 502 

(D. Ariz. 2006) (“any agency action identified would simply be examples of the 

future, ongoing NEPA violations by Defendants in the Sierra Vista sub-basin 
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which is insufficient to trigger APA jurisdiction following the reasoning of 

Lujan”).  Plaintiffs just want a new federal coal leasing regime that bars all leasing.  

Because the Court cannot manufacture such relief, this litigation should be 

dismissed as moot. 

 NO MOOTNESS EXCEPTION SAVES PLAINTIFFS’ LITIGATION. 

Finally, Plaintiffs fail to show that any mootness exception applies.  Indeed, 

they argue the Court need not reach them.  See Pl. Opp. 14.  They do not dispute 

that the Zinke Order is not capable of repetition while evading review.  Plaintiffs’ 

halfhearted attempt to invoke voluntary cessation is also baseless.  Plaintiffs do not 

address, much less refute, our cited authority constraining the voluntary cessation 

exception, particularly for government actions.  See NMA Br. 15-16.  Nor do 

Plaintiffs point to any allegedly illegal activity that Federal Defendants voluntarily 

ceased.  See id.  That Federal Defendants have not issued new federal coal leases 

since the Haaland Order is telling, but the more salient point is that no one argues 

the existing federal coal leasing program is illegal.  Nor do Plaintiffs point to any 

record evidence that Federal Defendants will re-adopt the Zinke Order.  At this 

juncture, any illegal federal action or harm to Plaintiffs is wholly speculative.  See 

Headwaters, 893 F.2d at 1015 (“The adverse effect . . . must not be so remote and 

speculative that there is no tangible prejudice to the existing interests of the 

parties.”) (internal quotation and alteration omitted, emphasis in original). 
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CONCLUSION 

For the reasons above and in our opening brief, the Court should dismiss 

Plaintiffs’ complaints as moot. 
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