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1 
 

PRELIMINARY STATEMENT 
 

In its Verified Petition and Complaint (“Petition” or “Pet”), Plaintiff-Petitioner 

Danskammer Energy, LLC (“Danskammer” or “Petitioner”) challenges the New York State 

Department of Environmental Conservation’s (“DEC”) October 2021 decision denying 

Petitioner’s application for a modification to its Clean Air Act Title V air permit for the 

replacement of its electric generator turbines with a new, state-of-the-art, more efficient, cleaner-

burning generating facility (the “Project”).  (See Pet’s Ex. K).  Proposed Amicus, Independent 

Power Producers of New York, Inc. (“IPPNY”), demonstrates herein that DEC’s denial, if not 

reversed, will chill investment in critically needed electric generating facilities in New York 

(many of which are developed and owned by IPPNY members), harm reliability, increase costs, 

and hinder the State’s achievement of the greenhouse gas (“GHG”) emissions and renewable 

generation goals of the Climate Leadership and Community Protection Act (“CLCPA”).  IPPNY 

hereby adopts, and incorporates by reference herein, the factual background and arguments set 

forth in Petitioner’s memorandum of law in support of its Petition.    

STATEMENT OF INTEREST 
 
 IPPNY is a not-for-profit trade association representing the independent power industry 

in New York State.  (See Aff. of Gavin J. Donohue ¶ 1 (“Donohue Aff.”)).  Its members include 

companies involved in the development and operation of electric generating facilities and the 

marketing and sale of electric power in New York.  (See id. ¶ 2).  IPPNY-member companies 

produce a majority of the State’s electricity, using nearly every available generation technology, 

including wind, solar, natural gas, oil, hydro, biomass, energy storage, waste-to-energy, and 

nuclear.  (See id.).  IPPNY members develop new, or own and operate existing, fossil-fuel 

electric generating facilities that must apply for and obtain new or renewed Clean Air Act Title V 
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facility permits from DEC, pursuant to Title 6 of the New York Codes, Rules and Regulations 

(“NYCRR”) Part 201-6.1   

IPPNY, by and through its members, has an interest in this case because DEC’s permit 

denial with respect to Danskammer, if not reversed by this Court, would establish a precedent 

that will adversely impact its members that develop new, and own and operate existing, fossil-

fueled electric generating facilities.  (See Donohue Aff. ¶ 6).  As established in the Donohue 

Affidavit, IPPNY’s unique understanding of the issues underlying DEC’s determination to deny 

the Title V permit—in particular, why DEC’s denial contravenes, rather than promotes, the 

CLCPA—will assist the Court in resolving the issues in this proceeding.  (see id. ¶ 7).  

DEC denied the Title V air permit based on the Project’s purported inconsistency with 

achieving the CLCPA’s Statewide GHG emissions limits and Petitioner’s purported failure to 

provide a sufficient justification or demonstration of need for the Project.  As Danskammer 

demonstrates in its memorandum of law, the reasoning underlying DEC’s legally erroneous 

interpretation, and arbitrary and capricious application, of Section 7(2) of the CLCPA amounts to 

a de facto ban on the permitting of new, fossil-fueled generation in the State.  (See Pet’s Mem. of 

Law at 12).  DEC’s flawed decision on Danskammer’s Title V permit application threatens the 

stability of the State’s electric grid.  If not reversed, the denial will stymie necessary investment 

in new and existing fossil-fueled generation—particularly, dispatchable generation—which is 

critically needed to maintain the reliability of the State’s electric system as the State moves 

forward to achieve the requirements of the CLCPA and reliably transitions to a zero-emissions 

generation fleet.  (See Donohue Aff. ¶¶ 6–7).  Indeed, on the same day that DEC denied 

Danskammer’s Title V permit application, it denied a Title V application for a different proposed 

 
1 Generator owners that hold Title V permits must apply to DEC to renew the permits every five years.  6 NYCRR § 
201-6.4(h); see also Donohue Aff. ¶ 2.   
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natural gas-fired generating facility in New York.2  Based on DEC’s recently issued draft policy 

that proposes to formally apply its flawed interpretation of Section 7(2) of the CLCPA to new 

and existing generators, DEC is likely to deny Title V air permits for other fossil-fueled, electric 

generating facilities in the State, which would harm electric system reliability, increase costs, and 

impair the State’s achievement of the CLPCA’s goals.  (See Donohue Aff. ¶¶ 6–7).   

ARGUMENT 
 

DEC’s Denial of the Title V Air Permit, if Not Reversed, Will Adversely Impact Electric 
System Reliability, Increase Costs and Hinder Achievement of the CLCPA’s Goals. 

 
In its decision, DEC rejected Danskammer’s demonstration that the Project would be 

consistent with the CLCPA because the Project would displace other less-efficient and higher-

emitting generation sources, concluding that such displacement “is not a sufficient basis to 

determine consistency with the Statewide GHG emission limits established in Article 75 

pursuant to CLCPA Section 7(2).”  (Pet’s Ex. K at 12).  Pursuant to CLCPA Section 7(2), DEC, 

or any executive agency issuing permits, licenses or other administrative approvals and 

decisions, must “consider whether [its permitting] decisions are inconsistent with or will 

interfere with the attainment of the statewide greenhouse gas emission limits established in 

article 75 of the of environmental conservation law” (the “Consistency Determination”).3  If 

DEC so determines, it must “provide a detailed statement of justification as to why such 

limits/criteria may not be met, and identify alternatives or greenhouse gas mitigation measures to 

be required where such project is located.”4   

 
2 See DEC ID: 2-6301-00191/00014, Astoria Gas Turbine Power – Astoria, Queens County Title V Air Permit 
Application, Notice of Denial of Title V Air Permit (Oct. 27, 2021), https://www.dec.ny.gov/docs/administration_ 
pdf/nrgastoriadecision10272021.pdf (last visited Feb. 9, 2022).   
3 Climate Leadership and Community Protection Act, 2019 N.Y. Sess. Laws Ch. 106 (McKinney) § 7(2). 
4 Id. 
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The Consistency Determination requires consideration of the impact of the proposed 

project on the attainment of, or interference with, Statewide GHG emissions limits established 

under New York Environmental Conservation Law (“ECL”) § 75-0107.  DEC’s permit denial 

essentially determined that a proposed project is inconsistent with the CLCPA if it generates any 

new GHG emissions at the project level, but such could be true with any fossil-fuel fired 

generating facility seeking a Title V permit.  (See Donohue Aff. ¶¶ 19–20).  DEC’s consistency 

analysis thereby creates a de facto ban on all new, fossil-fuel fired generation facilities in New 

York State, which must have Title V approval prior to operation.  (see id. ¶ 19).  Nothing in the 

CLCPA imposes such a ban, nor does it authorize the DEC to do so under the guise of the 

consistency analysis under CLCPA Section 7(2). 

DEC’s consideration of the GHG emissions of the Project without an analysis of how it 

impacts the ability to meet the aggregate, Statewide GHG emissions limits does not meet the 

requirements of CLCPA Section 7(2) and is arbitrary and capricious.  Based on DEC’s rejection 

of Danskammer’s demonstration that its Project would displace higher-emitting generators, all 

new sources (and, potentially, existing resources) would be inconsistent with the CLCPA without 

consideration for Statewide GHG emissions reductions.  DEC’s rejection is arbitrary and 

capricious because it ignores the operation of the State’s wholesale electricity market, which is 

designed to ensure that the most efficient, lowest-emitting generators are operated before less 

efficient, higher-emitting generators.  (See id. ¶¶ 13–14).   

1. DEC Misconstrues the Operation of the Wholesale Electric Market, and, Thus, 
Thwarts the GHG Reduction Goals of the CLPCA.  

 
The level of a generator’s electricity production and associated GHG emissions is 

governed by the New York Independent System Operator, Inc.’s (“NYISO”) least cost dispatch 

model and reliability needs.  (See Donohue Aff. ¶ 12).  The NYISO, which is the organization 
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responsible for managing New York’s electric grid and its competitive wholesale electric 

marketplace, dispatches resources in economic merit order as electricity demand and system 

reliability change throughout the day.  (See id. ¶¶ 12–13).  Resources submitting the lowest-price 

offers are dispatched first.  (See id. ¶ 13).  As demand increases, higher-priced generators are 

dispatched with the highest-priced resources dispatched last.  (See id. ¶ 14).  As demand 

decreases, higher-priced resources reduce output in reverse merit order.  (See id.).  Pursuant to 

the NYISO’s uniform clearing price market design, the cost of the last, highest-price resource 

dispatched for a given hour sets the price of electricity paid to all generators dispatched for that 

hour.  In the NYISO’s wholesale electricity market, a “resource” refers to any asset that can 

participate in the markets, such as a generator, an electricity import, or a demand resource, which 

helps meet electricity needs by reducing their own electricity consumption, thereby freeing up 

more electricity on the grid for use by others.   

The efficiency of a fossil-fueled generator is based on the amount of electricity it 

produces per volume of fuel combusted and associated emissions.  (See id. ¶ 15).  Thus, the 

greater a fossil-fueled generator’s efficiency, the less fuel it combusts and GHGs it emits per unit 

of production.  (See Donohue Aff. ¶ 15).  Under the least cost dispatch model, in almost all 

cases, a fossil-fueled generator that increases its output in response to the needs of the market is 

the most efficient, lowest-emitting, generator that is available to meet reliability needs during the 

hours it is dispatched.  (See id. ¶¶ 14–16).  Renewable and other zero-emitting generators, such 

as nuclear facilities, are dispatched before fossil-fueled generators because they have lower costs.  

(See id. ¶ 14).  Similarly, more efficient, lower emitting fossil-fueled generators have lower costs 

than less efficient, higher emitting fossil-fueled generators and, therefore, are dispatched before 

the less efficient fossil-fueled generators.  (See id. ¶ 16).  If a fossil-fueled generator is 

FILED: ORANGE COUNTY CLERK 02/16/2022 02:45 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 24 RECEIVED NYSCEF: 02/16/2022

8 of 15



 

6 
 

dispatched, it means there are no zero-emitting generators available to reliably meet the demand 

and any other fossil-fueled generators available are not dispatched because they are higher cost, 

less efficient, and higher emitting.   

Thus, DEC’s denial of a Title V permit to Danskammer’s state-of-the-art, lower emitting 

Project thwarts the goals of the CLCPA.  It increases GHG emissions and raises electricity prices 

to consumers because it keeps less efficient, higher emitting, fossil-fueled generators operating 

that would otherwise be displaced by the Project.  If a potential, new fossil-fueled generator is 

unable to operate and offer its electricity into the market when it is the lowest-cost reliable 

resource to meet the electricity need, the NYISO would be required to dispatch a higher-priced, 

less efficient, higher emitting generator or the energy need is not met; emergency operations—

such as voltage reductions or load shedding—would then need to be implemented, impacting 

service to customers, i.e., the lights go out.  (See Donohue Aff. ¶ 17).  

2. The Title V Air Permit Denial Will Negatively Impact Grid Reliability. 

The potential for blackouts resulting from DEC’s flawed application of CLCPA Section 

7(2) is of grave concern.  For its assessment of the Project under CLCPA Section 7(2), DEC 

rejected Danskammer’s demonstration that the Project would displace higher emitting 

generators, concluding that “there is no demonstrated reliability need or justification for the 

Project.”  (Pet’s Ex. K at 13).  DEC made critical determinations and assumptions involving 

electric system planning, reliability, and dispatch of generation.  As Danskammer notes in its 

memorandum of law, however, DEC has no expertise in electric system planning, reliability, and 

dispatch modeling of the New York State electric system.  (See Pet’s Mem. of Law at 14).   

As Danskammer demonstrates in its memorandum of law, DEC’s analysis that the 

Project is not needed for reliability is deeply flawed.  (See id. at 14–15).  DEC essentially 

concluded that, unless a NYISO Reliability Needs Assessment (“RNA”) indicates a reliability 
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need for a new generator, a new generator is not needed and, therefore, is not justified.  (See 

Pet’s Ex. K at 13).  DEC’s conclusion rests on a mistaken understanding of the significance of 

NYISO’s RNA and the limitations of the RNA’s findings as they relate to the need for any 

specific facility.  Not only is DEC’s conclusion arbitrary and capricious in the matter at bar, it is 

equally troubling that DEC may continue to apply this same defective analysis to all other fossil-

fueled generators seeking Title V permits and will continue to deny Title V permits based on its 

inadequate understanding of NYISO studies and the electricity market in general. 

The RNA, which is performed every two years, “provides an evaluation and review of the 

reliability of the New York bulk electric grid through 2030, considering forecasts of peak power 

demand, planned upgrades to the transmission system, and changes to the generation mix over 

the next ten years.”5  The study determines whether the electric system may require new 

resources over the planning horizon based on numerous assumptions that are constantly 

changing.  (See Donohue Aff. ¶ 19).  It does not study whether any particular new or existing 

resource may be needed to maintain reliability.  (See id.).  The electricity system is dynamic, and 

many factors, such as changes in electricity demand, increases in fuel costs, environmental 

regulations, transmission line outages, and generator retirements can reduce supply below 

demand and cause a reliability need.  (See id. ¶ 18).  A reliability study’s accuracy quickly 

diminishes as time advances from the date of the study.  (See id.).  Thus, it is folly to determine 

whether a particular generator is justified and, therefore, eligible, to receive a Title V permit and 

be constructed based on solely on a snapshot-in-time reliability study that wasn’t even performed 

to determine whether that particular generator may be needed for reliability.   

 
5 N.Y. INDEP. SYS. OPERATOR, 2020 RNA Report: Reliability Needs Assessment (Nov. 2020), at 1, 
https://www.nyiso.com/documents/20142/2248793/2020-RNAReport-Nov2020.pdf (last visited Feb. 9, 2022). 
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If a reliability need occurs by surprise due to, for example, a catastrophic failure of a 

generator, it may be too late to permit and develop a replacement facility in time to meet the 

reliability need.  As Danskammer notes in its memorandum of law, its Project has been pending 

before the New York Board on Electric Generation Siting and the Environment for almost four 

years.  (See Pet’s Mem. of Law at 1).  DEC’s denial of a Title V permit essentially terminates the 

permitting process for a project, meaning a project would have to start from the beginning if it 

thought it could somehow obtain a Title V permit from DEC in the future.  DEC’s flawed 

assessment that Danskammer’s Project is not needed based on the NYISO’s 2020 RNA creates 

uncertainty in the investment community, chilling new development of potentially, critically 

needed dispatchable generation and leading to reliability problems on the electric grid.      

The potential adverse consequences of DEC’s decision cannot be understated because 

DEC plans to formally impose its flawed interpretation of CLCPA Section 7(2) to all new and 

existing generating facilities,6 even though multiple studies have demonstrated the critical need 

for dispatchable generation—which, realistically, will likely need to be fossil-fueled generation 

until zero-emitting, dispatchable technologies become commercially available.  (See Donohue 

Aff. ¶ 7).  Several recent, independent studies have found that the State’s current plan to develop 

thousands of megawatts of intermittent solar and wind generation will not allow the electric 

system to do away with fossil-fueled generation any time soon.  For example, in 2020, The 

 
6 This past December, DEC issued for public comment its proposed policy DAR-21, entitled “The Climate 
Leadership and Community Protection Act and Air Permit Applications.”  N.Y. DEP’T ENV’T CONSERV., DAR-21: 
The Climate Leadership and Community Protection Act and Air Permit Applications (“DAR-21”), 
https://www.dec.ny.gov/docs/air_pdf/dar21.pdf.  The stated purpose of the proposed DAR-21 is to provide guidance 
to applicants and DEC staff regarding the analysis that DEC will require an applicant for a new, or a renewal or 
modification to an existing, Title V air permit to submit for DEC to make its Consistency Determination pursuant to 
CLCPA Section 7(2).  DAR-21 at 1–2.  The proposed DAR-21 provides that it applies to “any new or modified 
emission sources that have the potential to emit GHG, including increases and decreases in emissions of GHG from 
existing equipment” and “any upstream, downstream, and indirect emissions known to be attributable to the project, 
including upstream out-of-state emissions from fossil fuel production, transmission, and imported electricity.”   
Id. at 2.     
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Analysis Group prepared a report for the NYISO, often referred to as the Phase II Climate Study, 

which assessed the potential impacts of system changes resulting from the CLCPA’s mandates 

on electric system reliability in 2040.  The study determined that “[t]he variability of 

meteorological conditions that govern the output from wind and solar resources presents a 

fundamental challenge to relying on those resources to meet electricity demand.”7  The study 

concluded that the development of yet-to-be-determined, fully dispatchable, zero-emitting 

resources is crucial to maintaining reliability as the economy electrifies and reliance on 

intermittent renewable and duration limited resources increases.8   

Because wind, solar, and limited-duration energy storage resources will be insufficient to 

meet electric demand in 2040, the Phase II Climate Study determined that removal of all the 

existing fossil-fueled generating resources by 2040 in compliance with the CLCPA’s 2040 zero-

emission target will require as much as 30,000 megawatts (“MW”) of installed capacity of new, 

flexible and dispatchable resources to provide the necessary reliability services that have 

historically been provided by fossil-fueled generating resources.9  For reference, New York’s 

current total generation capacity from all sources is approximately 41,000 MW.  The Phase II 

Climate Study does not make any assumptions about what technology or fuel source can fulfill 

this role, focusing instead on the characteristics required of such resources.  These resources 

must be highly flexible, i.e., they must be capable of coming on quickly and meeting rapid and 

 
7 Paul J. Hibbard, et al., Climate Change Impact Phase II, An Assessment of Climate Change Impacts on Power 
System Reliability in New York State, Final Report (Sept. 2, 2020), at 10,  
https://www.nyiso.com/documents/20142/15125528/02%20Climate%20Change%20Impact%20and%20Resilience
%20Study%20Phase%202.pdf/89647ae3-6005-70f5-03c0-d4ed33623ce4 (“Phase II Climate Study”). 
8 See id. at 82–84.    
9 See id. at 83. 
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sustained ramps in demand.10  The study assumes some yet-to-be-determined resource will fill 

this need.               

The Phase II Climate Study also determined that battery storage resources will help meet 

system needs when output from renewable resources is reduced, but sustained periods of reduced 

renewable generation rapidly deplete duration-limited battery storage.  The study assumed 

approximately 15,600 MW of storage would be added to the system by 2040 and determined that 

the contribution of storage would be quickly exhausted when the output from renewable 

resources is reduced for periods of days.11 

A similar analysis performed for the Climate Action Council agreed with the need for 

some new, yet-to-be-determined, flexible and dispatchable resources.  The Council’s consultant, 

Energy and Environmental Economics, Inc. (“E3”), determined that “firm capacity resources will 

be needed to ensure year-round reliability, especially during periods of low renewables output,” 

to balance the substantial growth in intermittent resources like wind and solar.12  The E3 Report 

concluded that the State “can reliably meet growing electricity loads with 100% zero-emissions 

electricity by relying on a diverse mix of resources, including: onshore and offshore wind; large-

scale and distributed solar; in-state hydro and existing and new hydro imports from Quebec; 

existing nuclear capacity; existing and new combined cycles (CC) and combustion turbines (CT) 

utilizing zero-emissions biogas; new natural gas-fired combined cycles with carbon capture and 

sequestration (CC-CCS).”13  The E3 Report pointed to other studies that found “complementing 

 
10 See id. 
11 See id. at 11.  
12 Energy and Environmental Economics, Inc., Pathways to Deep Decarbonization in New York State (June 24, 
2020), at 37 (“E3 Report”), 
https://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId=%7B9163B892-F852-4074-B3AA-
F67D918F7BE0%7D.  
13 E3 Report at 33. 
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high penetrations of intermittent renewables with firm, zero-emission resources—such as 

bioenergy, hydrogen, carbon capture and sequestration, and nuclear generation—reduce total 

electric system costs under zero-emissions targets.”14  The E3 Report also determined that, while 

“battery storage can provide sufficient short-term (intraday) flexibility to balance high levels of 

variable renewable output,” maintaining reliability requires long-duration (inter-day) resources, 

such as “large-scale hydro resources, renewable natural gas (RNG) or synthetic fuels such as 

hydrogen, Carbon Capture Storage (CCS), and nuclear power.”15 

The use of RNG or hydrogen to fuel dispatchable generation, such as the Project, 

currently faces many technical, regulatory, and economic hurdles.  When (or whether) these 

technologies will ever become commercially available is not known with certainty at this time, 

but that is not a reason to deny a permit to a new, natural gas-fired plant, like Danskammer, with 

the capability to convert to such technologies when and if available.  To the contrary, until new, 

zero-emitting, dispatchable generation technologies are developed and commercialized, which 

could take many years, the maintenance of, and development of new, dispatchable, fossil-fueled 

generation, particularly that which can be converted to run on zero emissions fuels in the future, 

will remain critically necessary to ensure system reliability.  (See Donohue Aff. ¶¶ 9–11).              

If fossil-fueled generators cannot be built or must be shut down because they cannot 

receive a new (or renewed) Title V air permit under the precedent created by DEC’s permit 

denial to Danskammer, electric system reliability will be harmed, costs will increase, and the 

goals of the CLCPA will be thwarted.  The Court should, therefore, vacate DEC’s permit denial.   

 
14 E3 Report at 38–39 (emphasis added).  
15 E3 Report at 45. 
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CONCLUSION 

 The Court should grant Danskammer’s Petition and deem DEC’s denial of 

Danskammer’s Title V air permit to be null and void.   

Respectfully submitted, 
 
READ AND LANIADO, LLP 
25 Eagle Street 
Albany, New York 12207 
(518) 465-9313 (tel) 
(518) 465-9315 (fax) 
 
Attorneys for 
Independent Power Producers 
of New York, Inc.  

By: David B. Johnson 
David B. Johnson 
Konstantin Podolny 
dbj@readlaniado.com 

       kp@readlaniado.com 
 

 
Dated:  February 16, 2022 
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