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SUMMARY 

The Alaska LNG Project (“Project”) is the largest LNG project the Federal 

Energy Regulatory Commission (FERC) has ever approved.  FERC’s 

environmental impact statement (EIS) for the Project is the only opportunity for a 

comprehensive assessment of this unprecedented Project’s environmental impact.  

A careful, complete evaluation of these impacts is essential to properly informing 

the public of the Project’s impacts and FERC’s choices of what alternative to adopt 

and whether to require additional mitigation measures.  Yet FERC approved the 

Project without disclosing and carefully examining all impacts or a reasonable 

range of alternatives as required by the National Environmental Policy Act 

(NEPA).  These failures also undermine FERC’s Natural Gas Act conclusion of 

consistency with the public interest.   

In responding to Petitioners’ opening brief, FERC and the Alaska Gasline 

Development Corporation (“Corporation”) misconstrue both the record and the 

law, make a series of irrelevant arguments, and repeat the EIS’s generalized 

statements—none of which can save the agency’s flawed decision. 

First, no evidence supports FERC’s conclusion that adopting the no action 

alternative would cause another similar project to be built instead, netting no 

environmental benefit.  Indeed, various entities have discussed plans for similar 

projects in Alaska for over 40 years, and neither this Project nor any prior proposal 
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has secured financing or moved forward.  FERC’s approach obscures the true 

impacts of the Project and arbitrarily skews the analysis in favor of project 

approval. 

Second, FERC violated NEPA by rejecting project alternatives that would 

increase impacts to some resources without rigorously exploring these alternatives’ 

potential countervailing benefits. 

Third, FERC cannot justify its conclusion that it lacks tools to evaluate the 

significance of direct greenhouse gas emissions, given general acceptance of the 

social cost of carbon protocol.  FERC failed to respond to Petitioners’ arguments, 

raised in their request for rehearing and their opening brief, that FERC cannot limit 

itself to universally accepted or perfect methodologies.  This Court should reject 

FERC’s approach here for the same reasons as in Vecinos para el Bienestar de la 

Comunidad Costera v. FERC, 6 F.4th 1321 (D.C. Cir. 2021). 

Fourth, FERC insists it can ignore indirect climate effects because the 

Department of Energy (“Department”) issues the export license rather than FERC.  

But FERC’s project authorization and the Department’s license are connected 

actions that must be considered in a single EIS, which FERC, as lead agency, must 

prepare.   

Fifth, FERC and the Corporation attempt to defend FERC’s inadequate 

analysis of the impacts of vessel noise and cumulative impacts from the Project on 
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critically endangered Cook Inlet beluga whales by pointing to conclusory 

statements in the EIS and mitigation measures for dredging and other activities 

during project construction.  But these measures have nothing to do with vessel 

traffic and do not even apply during the decades of project operations.   

Sixth, FERC has no answer for the 1,300-acre discrepancy in the record 

regarding the acreage of wetlands the Project will permanently impact.  Instead, 

FERC repeats the EIS’s unsubstantiated declarations that the discrepancy is 

insignificant.  NEPA demands more than these bald assertions. 

Finally, FERC’s failure to take a hard look at these environmental impacts 

undermines its conclusion that the Project is consistent with the public interest. 

Accordingly, the Court should vacate FERC’s approval of the Project. 

REGULATIONS  

An addendum of all applicable regulations is appended to this brief. 

ARGUMENT 

I. FERC DID NOT ADEQUATELY CONSIDER A NO ACTION 
ALTERNATIVE. 

FERC violated NEPA by arbitrarily concluding that its decision to approve 

or reject the Project will have no meaningful environmental impact because a 

similar project will be built regardless of its decision.  While FERC acknowledged 

that if it selected the no action alternative, “the proposed facilities would not be 

constructed and the associated environmental impacts . . . would not occur,” 
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R.991-3-2, this acknowledgement is undone by FERC’s subsequent conclusion that 

a replacement project is so likely that the no action alternative would not provide 

an environmental advantage.  Id. at 3-3.  FERC’s failure to consider a no action 

alternative misinforms decisionmakers and the public, and arbitrarily tips the scales 

in favor of approving the Project. 

FERC offers no factual support for its assumption that a project like this one 

is inevitable.  Indeed, the record demonstrates a replacement project is unlikely.  

This Project would be unprecedented in scale.  R.1005 ¶9.  Several similar 

proposals have been discussed over the last 40 years, yet, as the Corporation 

acknowledges, the support necessary to move forward with a project has never 

materialized.  R.438-3; Corporation Br. 9; see also R.1023 Glick Dissent ¶4. 

FERC’s assertion that the Department’s conditional approval for export of 

North Slope gas establishes the likelihood of a similar project also falls short.  That 

approval did not include a finding of need or market support for the Project; the 

Department simply concluded that the intervenors failed to show the Project was 

contrary to the public interest.  DOE/FE Docket Order No. 3643-A at 35-36 (Aug. 

20, 2020).  Moreover, even if another applicant proposes a substitute export 

project, FERC would still determine whether to approve that project under 15 

U.S.C. § 717b(e).  If avoiding environmental impacts warrants denial of this 

Project, it will likely warrant denial of a comparable replacement. 
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FERC is also wrong that describing the affected environment and the 

environmental impacts of the Project was sufficient to satisfy NEPA’s requirement 

to consider a no action alternative.  See FERC Br. 27-28.  Evaluating no action 

serves a core purpose of NEPA by facilitating meaningful comparison between 

choices.  See 40 C.F.R. § 1502.14.1  That cannot occur when an agency arbitrarily 

assumes the proposed action will occur regardless of its decision.  See Friends of 

the Yosemite Valley v. Kempthorne, 520 F.3d 1024, 1038 (9th Cir. 2008) (“A no 

action alternative in an EIS is meaningless if it assumes the existence of the very 

plan being proposed.”); Friends of the Earth v. Haaland, Case No. 21-2317, 2022 

WL 254526 *15 n.19 (D.D.C. Jan. 27, 2022) (citing WildEarth Guardians v. U.S. 

Bureau  of Land Mgm’t, 870 F.3d 1222 (10th Cir. 2017), which rejected arbitrary 

assumption that substitute production would fully replace proposed coal 

production).  More fundamentally, FERC’s argument confuses separate 

requirements of NEPA.  The discussion of impacts to the affected environment 

“forms the scientific and analytic basis for the comparisons [of alternatives].”  40 

C.F.R. § 1502.16.  It is not a substitute for the comparisons, which are necessary to 

“provid[e] a clear basis for choice among options by the decisionmaker and the 

public.”  Id. § 1502.14. 

 
1 Petitioners cite to the 2019 version of the NEPA regulations, which apply in this 
case.  See Opening Br. 6 n.2. 
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FERC’s arguments that the no action alternative would not satisfy the 

Project’s purpose and need, and that the agency properly rejected the no action 

alternative, are irrelevant.  FERC Br. 28-29, 31.  An agency must always consider 

a no action alternative in an EIS, regardless of whether it satisfies the stated 

purpose and need.  See 40 C.F.R. § 1502.14; 46 Fed. Reg. 18,026, 18,027 (Mar. 23, 

1981).  Here, proper consideration of the no action alternative is especially 

meaningful because FERC has an obligation to reject the Project if it finds that it is 

not in the public interest.  15 U.S.C. § 717b(a).  In any case, Petitioners have 

argued only that FERC failed to evaluate the no action alternative, not that it must 

select the no action alternative. 

II. FERC ALSO FAILED TO RIGOROUSLY EVALUATE ANY 
ACTION ALTERNATIVE. 

FERC’s argument that the EIS’s brief discussion of various alternatives is 

sufficient fails to grapple with the fundamental error Petitioners identified: that 

FERC arbitrarily dismissed numerous feasible alternatives based on individual 

environmental drawbacks without addressing potential countervailing advantages.  

See Opening Br. 48-49.  Alternatives will usually involve tradeoffs.  Thus, NEPA 

requires a rigorous, comprehensive evaluation of alternatives, so that benefits can 

be weighed against disadvantages.  40 C.F.R. § 1502.14.  FERC failed to provide 

this here.  For example, the EIS dismissed the Fairbanks Alternative route because 

it would marginally increase the acreage of lands and wetlands impacted.  FERC 
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Br. 33-34.  But this evaluation, based upon a single metric, ignores the quality of 

habitat disturbed, the impact of roads necessary for alternative pipeline routes, and 

other relevant factors.  See Opening Br. 49-51.  The same is true for several other 

alternatives rejected solely based on a single category of impacts, without regard to 

other potential benefits.  Id. at 52.  Further, FERC’s rejection of several 

alternatives based on their impacts to a few dozen additional acres of wetlands is 

inconsistent with FERC’s position that impacts to an additional 1,320 acres would 

not alter its evaluation of the significance of the Project’s wetlands impacts.  See 

supra pp. 23-27. 

Contrary to FERC’s argument, this Court’s decision in Birckhead v. FERC 

supports Petitioners’ argument.  FERC’s incomplete and arbitrary analysis of 

alternatives in this case was not sufficient to permit a reasoned choice; it is not a 

minor, “flyspeck” deficiency, Birckhead v. FERC, 925 F.3d 510, 515 (D.C. Cir. 

2019).  Birckhead approved an evaluation of alternative compressor station sites 

“with respect to eighteen different environmental factors.”  Id. (emphasis added).  

The Court explained the agency reasonably concluded that two alternative sites 

preferred by the plaintiffs did not provide a significant advantage after weighing 

multiple factors, including factors weighing in favor of those sites.  Id. at 515-16.  

The same is not true here, where FERC failed entirely to consider the 

environmental advantages of several alternatives. 
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III. FERC’S CONCLUSION THAT IT COULD NOT EVALUATE THE 
SIGNIFICANCE OR IMPACT OF DIRECT GREENHOUSE GAS 
EMISSIONS WAS ARBITRARY. 

Operation of the Project will directly emit between 9.9 and 16.3 million 

metric tons of carbon dioxide equivalent every year, R.1005 ¶214, far more than 

any other project FERC has ever approved.  Although FERC compared these 

emissions to state and nationwide totals, FERC explicitly refused to make any 

determination about the significance or impact of these emissions.  R.1005 ¶¶215-

216; R.1023 ¶78; R.991-4-1222.  This refusal had material consequences.  For 

example, FERC declined to evaluate or require mitigation of greenhouse gas 

emissions because FERC could not evaluate the significance of those emissions.  

R.1023 ¶91.  Similarly, this failure prevented FERC from determining whether 

greenhouse gas emissions rendered the overall Project contrary to the public 

interest.  Vecinos, 6 F.4th at 1331. 

FERC’s exhaustion argument primarily cites cases in which the rehearing 

request was completely silent on the claim at issue, a far cry from the facts here.  

See Allegheny Power v. FERC, 437 F.3d 1215, 1220 (D.C. Cir. 2006); Pub. Utils. 

Comm’n of Cal. v. FERC, 367 F.3d 925, 929 (D.C. Cir. 2004).  And Petitioners did 

more than “‘refer[] only in a general way’ to an argument . . . made in other 

filings,” Ind. Util. Regul. Comm’n v. FERC, 668 F.3d 735, 739 (D.C. Cir. 2012) 

(citation omitted), or offer only a “single opaque sentence” asserting this error, 
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Pub. Serv. Elec. & Gas Co. v. FERC, 485 F.3d 1164, 1170 (D.C. Cir. 2007). 

Instead, Petitioners’ rehearing request clearly rebutted FERC’s two flawed 

arguments that analysis of the significance of greenhouse gas emissions was not 

possible or required over the course of multiple pages, citing section 1502.22(b) in 

support.  R.1011-48-51.   

First, Petitioners exhausted their argument that FERC could not limit itself 

to universally accepted methodologies by responding to FERC’s assertion that 

“there is no universally-accepted methodology for evaluating the project’s impacts 

on climate change,” R.1005 ¶43 (citing R.991-4-1222).  Petitioners explained that 

“[a]ssessing impacts—climate or otherwise—under NEPA does not require a 

‘universally accepted’ methodology.  Agencies must use sound judgment to pick 

among available methodologies and use best efforts when precise tools are 

unavailable.”  R.1011-48 (citing 40 C.F.R. § 1502.22(b)).  Petitioners also quoted 

and adopted now-Chairman Glick’s explanation that “the lack of a single 

consensus methodology does not prevent the Commission from adopting a 

methodology, even if it is not universally accepted,” as well as Glick’s observation 

that FERC routinely uses its judgment to review non-climate impacts without 

requiring a universally accepted methodology.  Id. at 49.  And Petitioners 

supported this argument with a citation to 40 C.F.R. § 1502.22(b), which requires 
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agencies to use methods that may only be “generally,” rather than “universally,” 

accepted.  Id. at 48. 

Second, Petitioners explained that although FERC had criticisms of the 

social cost of carbon, FERC could not hold out for a “perfect methodology for 

assessing” climate impacts, R.1011-46, 49, and that even when “precise tools” are 

unavailable, FERC must “use best efforts” to assess impacts.  Id. at 48 (citing 40 

C.F.R. § 1502.22(b)).  Petitioners identified the social cost of carbon as one 

available tool, explaining that even though monetizing impacts was not ideal, id. at 

45, other agencies and courts have accepted this methodology in similar contexts.  

Id. at 46-47.  FERC itself has “accept[ed] that the Social Cost of Carbon . . . can be 

used to estimate incremental physical climate change impacts,” and acknowledged 

that numerous other agencies used the tool for project-level NEPA review.  

Mountain Valley Pipeline, 163 FERC ¶¶61,197, 281, 290 (June 15, 2018) (adopted 

by R.1005 ¶43).  Thus, Petitioners made the argument that prevailed in Vecinos: 

that FERC may be required to use social cost of carbon “notwithstanding” FERC’s 

criticisms of the protocol, including lack of a uniform “consensus” about 

appropriate discount rates, because even an imperfect or imprecise tool can be 

generally accepted and better than nothing.  6 F.4th at 1329 

On the merits, FERC offers two feeble arguments.  First, FERC suggests 

that the predicate to section 1502.22 is missing, in that FERC “did not find . . . that 
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information relevant to reasonably foreseeable adverse impacts could not be 

obtained.”  FERC Br. 58-59.  Not so.  FERC concluded that it had “neither the 

tools nor the expertise to determine whether project-related [greenhouse gas] 

emissions will have a significant impact on climate change and any potential 

resulting effects, such as global warming or sea level rise.”  R.1005 ¶216.  Second, 

FERC cites Sierra Club v. Marita to argue that an agency is not required to apply a 

methodology it reasonably finds “lacking in certainty.”  46 F.3d 606 (7th Cir. 

1995).  Marita considered whether the Forest Service erred by failing to apply 

“conservation biology” principles in analyzing the ecological impacts of two forest 

management plans.  Id. at 617-19.  The Forest Service had already analyzed 

impacts to biodiversity using different tools, and it explained that applying theories 

of conservation biology to analyze such impacts was, at the time, itself uncertain.  

Id. at 617, 623.  Nothing in Marita suggests there was a “generally accepted” 

approach to conservation biology that the agency could have applied, nor does the 

case suggest that conservation biology would have shed light on an impact the 

agency claimed to be otherwise unable to assess.  Here, conversely, FERC 

explicitly claims to be unable to analyze the impact of greenhouse gas emissions, 

despite the fact the social cost of carbon is a generally accepted tool for doing so. 
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IV. FERC WRONGFULLY IGNORED THE PROJECT’S UPSTREAM 
AND DOWNSTREAM CLIMATE IMPACTS. 

A. FERC Failed to Analyze the Greenhouse Gas Impacts of its 
Project Authorization and the Department’s Connected Action. 

FERC violated its duty to consider the climate impacts of the Department’s 

export license, which is a connected action under 40 C.F.R. § 1508.25(a)(1).  

FERC’s response rests solely on Sierra Club v. FERC, 827 F.3d 36 (D.C. Cir. 

2016) (“Freeport”), and the claim that FERC is not a legally relevant cause of, and 

can ignore, lifecycle effects of exports.  FERC Br. 63-65.  But FERC does not 

dispute that its authorization and the Department’s license “cannot or will not 

proceed” without each other, “are interdependent parts of a larger action and 

depend on the larger action for their justification,” or that the two otherwise meet 

the elements enumerated in 40 C.F.R. § 1508.25(a)(1) or this Court’s segmentation 

doctrine, Delaware Riverkeeper Network v. FERC, 753 F.3d 1304, 1315-16 (D.C. 

Cir. 2014).   

This Court has never decided whether the prohibition on segmentation 

applies to exports or considered the effect of FERC’s statutory obligation to act as 

lead agency.  Freeport explicitly declined to address these issues.  827 F.3d at 45.  

Nor did Sierra Club v. FERC, 827 F.3d 59 (D.C. Cir. 2016) (“Sabine Pass”) or 

EarthReports, Inc. v. FERC, 828 F.3d 949 (D.C. Cir. 2016) address these issues.  

Sierra Club v. FERC, 867 F.3d 1357 (D.C. Cir. 2017) (“Sabal Trail”), also did not 
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address segmentation, but rather summarized Freeport to provide context for 

FERC’s review of a domestic pipeline under section 7 of the Natural Gas Act.   Id. 

at 1372.  Sabal Trail was not a section 3 case and did not narrow FERC’s duty to 

review export projects.  Decisions that do not address arguments do not foreclose 

them.  See, e.g., Vecinos, 6 F.4th at 1329. 

Moreover, the reasoning of these cases does not support an exception to the 

prohibition on segmentation here.  Freeport rests on Department of Transportation 

v. Public Citizen, which affirmed a “rule of reason” under which an EIS only needs 

to include information “useful[] . . . to the decisionmaking process.”  541 U.S. 752, 

767 (2004).  The prohibition on segmentation recognizes the usefulness of a 

“comprehensive approach,” Del. Riverkeeper, 753 F.3d at 1314, rather than 

dividing analysis of an “integrated project” across multiple documents and 

processes.  City of Boston Delegation v. FERC, 897 F.3d 241, 251-52 (D.C. Cir. 

2018). 

Here, comprehensive analysis in a single EIS would inform each agency’s 

decisionmaking regarding matters squarely within its jurisdiction.  For example, 

FERC may conclude that project infrastructure will not directly cause individually 

significant impacts, but that impacts rise to significance when combined with the 

indirect effects of the Department’s connected authorization.  See Del. 

Riverkeeper, 753 F.3d at 1314.  This combined significance may persuade FERC 
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to require additional mitigation of direct pipeline or terminal impacts.  Thus, 

information about indirect effects informs FERC’s decisionmaking, 

notwithstanding FERC’s lack of “authority to prevent” those effects.  Freeport, 

827 F.3d at 49.  FERC did not respond to this argument, Opening Br. 33-34, which 

was not considered in Freeport. 

FERC’s failure to perform its duty as lead agency also deprives the 

Department of a comprehensive review that would be useful for its 

decisionmaking.  The fact that the Department has recognized a need to 

supplement FERC’s incomplete analysis, FERC Br. 65-66, does not excuse 

FERC’s failure as “lead agency” to prepare “an” individual EIS that the 

Department could adopt to meet its obligations in the first place.  40 C.F.R. § 

1501.5.  

Finally, the Corporation argues that the prohibition on segmentation only 

applies to multiple projects within a single agency’s jurisdiction.  Corporation Br. 

23.  The regulatory definitions of connected and cumulative actions do not exclude 

the actions of other agencies.  40 C.F.R § 1508.25(a)(1).  Nothing in Delaware 

Riverkeeper suggests such a limitation.  753 F.3d at 1314.  And while FERC 

contends that Sierra Club v. U.S. Army Corps of Engineers, 803 F.3d 31, 49-51 

(D.C. Cir. 2015), did not conclusively hold that the connected action regulation 

spans actions of multiple agencies, FERC Br. 67, FERC does not argue for a 
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contrary reading of the regulation.  Neither FERC nor the Corporation offer any 

legal or policy argument for such a narrow construction. 

B. FERC Failed to Consider the Climate Impacts of Delivering Gas 
to New Markets in Alaska. 

Providing interconnections for gas delivery within Alaska is one of the 

Project’s basic objectives.  R.991-1-3.  And the pipeline capacity greatly exceeds 

approved export volumes, at 3.9 and 2.55 billion cubic feet per day, respectively.  

R.1005 ¶3, ¶5.  Using gas in-state will necessarily emit additional greenhouse 

gases.  Sabal Trail, 867 F.3d at 1371-72.  FERC’s justifications for ignoring these 

impacts are unavailing. 

First, FERC argues it considered in-state gas use in the cumulative impacts 

analysis.  FERC Br. 67.  The EIS’s cumulative effects analysis does not even 

mention greenhouse gases or climate.  R.991-4-1164-66. 

Second, FERC argues the climate impacts of in-state deliveries are 

speculative.  FERC Br. 68.  FERC cannot reasonably dismiss in-state gas use as 

speculative while also describing it as integral to the Project’s purpose and 

rejecting alternatives specifically because they would not facilitate in-state use.  

R.991-3-1, 4-1159-60, (listing in-state interconnections among facilities that are 

“integral” to the Project purpose and/or “would be built as a result of the 

jurisdictional facilities”).  FERC cites Birckhead, but Birckhead rejected a 

challenge to FERC’s indirect effects analysis for failure to exhaust, not on the 
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merits.  925 F.3d at 518, 520.  Here, Petitioners’ rehearing request made the claims 

omitted in Birckhead: that agencies may need to both affirmatively seek out 

additional information and “make educated assumptions about an uncertain 

future.”  Id. at 519-20; R.1011-48. 

Moreover, the information already in the record exceeds what was available 

in Birckhead.  There, the only evidence was that the gas was “headed somewhere 

in the Southeast.”  Birckhead, 925 F.3d at 518.  Here, by contrast, the Corporation 

has identified three specific in-state interconnections “based on the execution of 

binding gas delivery agreements with end-use customers” and forecasted the 

resulting increase in in-state gas consumption.  R.991-4-1164; R.438-17-18.  

Birckhead affirmed that FERC has the authority and obligation to consider the 

lifecycle impacts of this non-export gas use.  925 F.3d at 519.  FERC did not even 

attempt to do so here, where FERC has the information necessary to analyze 

indirect emissions. 

V. FERC DID NOT TAKE A HARD LOOK AT THE PROJECT’S 
IMPACTS ON COOK INLET BELUGA WHALES. 

Contrary to FERC’s assertion, FERC Br. 37, Cook Inlet beluga whales are 

present in the Inlet year-round, not just from spring to fall.  R.991-O-100.  Indeed, 

the record demonstrates that the Cook Inlet is the whale’s only habitat.  See, e.g., 

id.; R.890 (Recovery Plan at xii to xiii).  This is a key reason why the Project’s 

risks are especially acute for this critically endangered—and declining—species.  
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Unlike other impacted marine mammals with expansive ranges, Cook Inlet belugas 

have nowhere else to go.  Moreover, these whales are the only impacted species for 

which scientists have identified noise pollution—and noise from tugboats and 

tankers specifically—and the cumulative impacts of multiple stressors as threats of 

high concern to the species’ survival. 

Rather than showing where in the record FERC carefully considered these 

impacts, FERC and the Corporation point to measures to mitigate noise pollution 

from other sources during project construction.  FERC Br. 40-41; Corporation Br. 

11-12.  These measures have nothing to do with noise from LNG tankers and other 

vessels during the decades of the Project’s operations.  FERC and the Corporation 

also reiterate conclusory statements in the EIS and other documents.  “[B]ut these 

snippets do not constitute real analysis.”  Nat. Res. Def. Council v. Hodel, 865 F.2d 

288, 299 (D.C. Cir. 1988). 

A. FERC Failed to Properly Examine Vessel Noise. 
  

The Project will substantially increase tugboat and tanker traffic—and 

associated noise—in the Cook Inlet.  E.g., R.991-4-393 (Project will increase large 

vessel traffic between 42 and 74 percent); id. at L-13-20, Tbl. L-2-1 (estimated 

number of vessel trips per year).  Yet FERC failed to take the requisite hard look at 

impacts from increasing one of the primary threats to the Cook Inlet beluga 
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whale’s continued existence.  FERC’s and the Corporation’s attempt to defend the 

agency’s analysis fails.  

FERC claims it adequately considered vessel noise by including 

Environmental Conditions 25 and 26 in its Order.  FERC Br. 40-41.  But these 

conditions do not include measures to reduce noise from vessel traffic.  R.1005, 

Environmental Conditions ¶¶25-26; see also R.890 (Recovery Plan III-11-12 

(listing sources of noise pollution impacting Cook Inlet belugas, including “[t]ug 

boat noise;” “[c]argo/tanker noise;” as separate from “[d]redging;” “[p]ile driving 

noise;” and “[p]ipe . . . laying”).  And they apply only to construction activities, 

not the 30 years of project operations.  See R.991-1-1. 

FERC also cites various pages of the EIS and Biological Assessment 

prepared under the Endangered Species Act, FERC Br. 39-40, but neither 

document contains the requisite analysis.  Only roughly one page of the cited 

portion of the EIS discusses vessel noise, and it nowhere even mentions—let alone 

analyzes—the unique threat vessel noise poses to Cook Inlet belugas.  See R.991-

4-384-86.  Instead, the EIS summarily concludes that “impacts on marine 

mammals” (including but not limited to belugas) from transiting vessels “would be 

minor due to the ephemeral nature of vessels in transit.”  Id. at 4-385.  Similarly, 

while the Biological Assessment briefly mentions vessel noise could cause Cook 

Inlet belugas to avoid the area near transiting vessels, R.991-O-101, it does not 
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describe or analyze what the impacts of such avoidance might be, such as whether 

belugas could lose access to feeding or breeding grounds, be pushed into noisier 

areas, or suffer increased stress.  See Opening Br. 42-43; R.890 (Castellote at 85) 

(study noting displacement can cause belugas to lose access to feeding grounds); 

id. (identifying exposure to shipping noise as “main concern” for Cook Inlet 

belugas given sub-lethal impacts); see also 84 Fed. Reg. 37,442, 37,471 (July 31, 

2019) (“Avoidance . . . is one of the most obvious manifestations of disturbance in 

marine mammals”). 

FERC and the Corporation also point to the National Marine Fisheries 

Service’s (“Service”) incidental take authorization for the Project under the Marine 

Mammal Protection Act and its conclusion under the Endangered Species Act that 

the Project would not jeopardize the species.  FERC Br. 39; Corporation Br. 11-12.  

These analyses—issued by a different agency, under different statutes, after FERC 

issued its EIS and Order approving the Project—cannot salvage FERC’s 

inadequate NEPA analysis.  See Calvert Cliffs’ Coordinating Comm. v. U.S. 

Atomic Energy Comm’n., 449 F.2d 1109, 1123 (D.C. Cir. 1971) (agency cannot 

comply with NEPA by relying on “[c]ertification by another agency that its own 

environmental standards are satisfied”).  First, the Service did not consider vessel 

traffic noise in its incidental take authorization.  See 85 Fed. Reg. 50,720, 50,730 

(Aug. 17, 2020); see also Cook Inletkeeper v. Raimondo, 533 F. Supp. 3d 739, 
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766-68 (D. Alaska 2020) (take authorization for a different project unlawful for 

summarily dismissing impacts of tugboat noise on Cook Inlet belugas).  Further, 

the Service’s authorization applies only to construction activities through 2025—it 

does not consider impacts from project operations, including the substantial LNG 

tanker and other vessel traffic it will involve.  85 Fed. Reg. at 50,720, 50,751 

(codified at 50 C.F.R. § 217.40(c)). 

Second, NEPA requires a broader scope of analysis than the Endangered 

Species Act.  See, e.g., San Luis & Delta-Mendota Water Auth. v. Jewell, 747 F.3d 

581, 649-50 (9th Cir. 2014) (describing differences between the statutes and noting 

they “evaluate different types of environmental impacts” through different 

processes); Makua v. Rumsfeld, 163 F. Supp. 2d 1202, 1218 (D. Haw. 2001) 

(“Clearly, there can be a significant impact on a species even if its existence is not 

jeopardized.”).  And NEPA is a procedural statute, which demands that FERC 

consider the impacts of permitting the Project—including the consequences of 

vessel noise from project operations—on critically endangered Cook Inlet belugas 

in the EIS.  That analysis is lacking. 

At no point does FERC grapple with the fact that vessel noise poses a 

distinct, significant threat to Cook Inlet belugas—both because of the whale’s 

highly endangered status and constricted range, and because noise pollution from 

tugboats and tankers are considered one of the primary threats to the species’ 
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survival and recovery.  See Opening Br. 13-14, 39-40; see also Am. Rivers v. 

FERC, 895 F.3d 32, 50-51 (D.C. Cir. 2018) (NEPA analysis unlawfully failed to 

address fact that hydroelectric project relicensing would compound fish mortality).  

This is a substantial failure, particularly where scientists have identified noise from 

vessel traffic as “the top priority focus for noise mitigation management actions.”  

R.890 (Castellote at 63). 

B. FERC Failed to Properly Examine Cumulative Impacts.  
 

FERC’s assertion that it adequately analyzed the Project’s cumulative 

impacts on Cook Inlet beluga whales is belied by the EIS.  See FERC Br. 42-45.  

“Although the FEIS contains sections headed ‘Cumulative Impacts,’ in truth, 

nothing in the FEIS provides the requisite analysis.”  Nat. Res. Def. Council, 865 

F.2d at 298. 

FERC claims that its cumulative impacts analysis “accounted for the 

estimated 1 percent annual increase in shipping volume at the Port of Alaska.”  

FERC Br. 44.  This statement in the EIS merely recites a fact; it contains no 

analysis of the impacts of that increased vessel traffic.  FERC nowhere analyzed 

the 42 to 74 percent increase in large vessel traffic caused by the Project in 

combination with existing and projected future vessel traffic from other activities 

(or other stressors) on Cook Inlet belugas.  See Am. Rivers, 895 F.3d at 54-55 

(cumulative impacts analysis improper for not “offer[ing] any substantive analysis 
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of how” impacts from past and present actions “would combine and interact with 

the added impacts of the 30-year licensing decision” at issue). 

FERC also misrepresents Petitioners’ point when it argues that it was not 

required to address cumulative impacts to Cook Inlet belugas in a section separate 

from its discussion of cumulative impacts to marine mammals.  See FERC Br. 43.  

Petitioners’ argument is that there is no analysis in any section of the EIS 

considering the distinctive threat cumulative impacts pose to this highly imperiled 

species.  See, e.g., R.890 (Recovery Plan at VI-27) (identifying “[c]umulative 

effects of multiple stressors” as “high concern” and the “most plausible 

explanation for why the [Cook Inlet] beluga population has not recovered”); id. at 

VI-30 (“the high level of human activity in Cook Inlet has increased such that 

cumulative effects of multiple activities” on belugas “must be appropriately 

accounted for”); R.890 (Castellote at 63) (the geographic and genetic isolation of 

Cook Inlet belugas make them “particularly vulnerable to anthropogenic impacts”). 

The Project’s cumulative impacts on other marine mammals such as 

humpback whales—whose range spans from Alaska to the tropics, R.991-4-493—

or Arctic ringed seals—whose population likely numbers in the millions, 77 Fed. 

Reg. 76,706, 76,716 (Dec. 28, 2012)—will likely be much different than for Cook 

Inlet belugas.  FERC cannot satisfy its duty to take a hard look at the Project’s 
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cumulative impacts on Cook Inlet belugas by analyzing impacts to marine 

mammals generally. 

Equally unavailing is FERC’s contention that it adequately analyzed 

cumulative impacts in its Biological Assessment prepared under the Endangered 

Species Act.  FERC Br. 43-44.  This “analysis” consists of little more than 

conclusory statements that do not constitute the hard look required by NEPA.  See 

R.991, O-108-109.  Moreover, NEPA and the Endangered Species Act define 

“cumulative impact” differently, with the NEPA analysis being more expansive.  

See Fund for Animals v. Hall, 448 F. Supp. 2d 127, 136 (D.D.C. 2006) (“[T]he 

[Endangered Species Act] only requires agencies to consider the cumulative 

impacts of non-federal actions, while NEPA requires agencies to consider the 

cumulative impacts of all actions.”).  FERC’s cumulative impacts analysis under 

the Endangered Species Act thus cannot substitute for a proper NEPA analysis. 

FERC and the Corporation also try to justify the agency’s unlawful 

cumulative impacts analysis by again pointing to the Service’s take authorization 

under the Marine Mammal Protection Act.  FERC Br. 44-45; Corporation Br. 11-

12.  But the Service does not consider cumulative impacts in evaluating whether 

the standards of the Marine Mammal Protection Act are satisfied in issuing such 

authorizations.  54 Fed. Reg. 40,338, 40,342 (Sept. 29, 1989).  As such, FERC’s 

EIS will be the only time any agency looks at the Project’s cumulative impacts, 
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making it even more important for FERC’s analysis to carefully examine such 

impacts on one of the world’s most critically endangered whales.  FERC failed to 

do so, rendering its EIS unlawful. 

VI. FERC FAILED TO TAKE A HARD LOOK AT IMPACTS TO 
WETLANDS. 

FERC failed to provide a reasoned explanation for the large discrepancy in 

how many acres of wetlands would be filled, cleared, or otherwise “permanently 

affected” by the Project.  The EIS estimates 1,320.82 fewer acres than the 

Corporation reported to the Corps, a decrease of 16 percent.  Opening Br. 53.  This 

discrepancy is orders of magnitude more than numbers found to be significant in 

other environmental cases.  Id. at 54.  It is also substantially more than the number 

of impacted acres that FERC pointed to as the basis for rejecting several project 

alternatives in the EIS.  R.991-3-10-11, 3-29, 3-31.  In a state with some of the 

most pristine wetlands in our country, it is especially important for FERC to 

disclose all that will be lost by constructing a pipeline that slices across 800 miles. 

FERC mistakenly argues that two factors explain the difference: (1) the 

Corps’ inclusion of non-wetlands waters and (2) the agencies’ different 

methodologies for wetland delineation.  FERC Br. 48.  FERC suggests that when 

these factors are considered, the difference between the Corps and FERC figures 

falls to “‘less than one percent.’”  Id. at 49.  But FERC has never shown its work.  
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Petitioners’ Opening Brief describes why these factors cannot explain the 

discrepancy, and FERC entirely ignored those arguments.  Opening Br. 54-56. 

The fact that the Corps looks at all “waters of the United States,” while 

FERC considers only wetlands, does not resolve the inconsistency.  Non-wetlands 

waters constitute just 777.96 of the 10,323.78 acres reported to the Corps.  

Opening Br. 53 n.12.  Accounting for non-wetlands waters still leaves the 1,320-

acre or 16 percent discrepancy between the Corps and FERC figures (9,545.82 

acres versus 8,225 acres, respectively).  Id. 

FERC separately asserts that “methodological differences” caused the 

discrepancy.  But the only description FERC offers of such purported differences is 

that the EIS figure was based on “field and desktop wetland studies” whereas the 

Corps figure was based on a “preliminary jurisdictional determination.”  FERC Br. 

48.  FERC has not identified any actual difference in methodology: the Corps-

approved determination, like the EIS estimate, was also based on “field and 

desktop” studies.  R.991-4-229.  Moreover, insofar as the difference in 

methodology matters, it should cut the other way: while FERC is concerned with 

all wetlands, the Corps’ analysis is limited to wetlands that are also “waters of the 

United States.”  Opening Br. 55. 

FERC does not provide any analysis or demonstration of how application of 

the factors leaves an “unexplained difference [of] less than one percent compared 
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to the total impact acreage.”  FERC Br. 49.  This was error.  FERC “must make 

clear the basic data and the whys and wherefores of its conclusions.  The court 

must not be left to guess as to the agency’s findings or reasons.”  Am. Mun. Power-

Ohio, Inc. v. FERC, 863 F.2d 70, 73 (D.C. Cir. 1988) (quotations omitted); see 

Native Ecosystems Council v. U.S. Forest Serv., 418 F.3d 953, 964-65 (9th Cir. 

2005) (agency failed to document how it reached an acreage calculation in the EIS, 

did not explain “contradictory calculations,” and prevented a “‘full and fair’ 

discussion of the potential effects of the project” when it used a calculation 

inconsistent with the governing forest plan). 

Nor is there justification for FERC staff’s conclusion that discrepancies 

between data sets “d[id] not change any of [their] conclusions regarding impact 

significance.”  FERC Br. 48.  Agencies cannot satisfy NEPA simply by stating that 

an environmental impact is significant.  They must explain why, so that 

decisionmakers and the public have the information necessary to evaluate the 

Project and alternatives.  40 C.F.R. § 1502.1; see also Dubois v. U.S. Dep’t of 

Agric., 102 F.3d 1273, 1287 (1st Cir. 1996) (NEPA analysis must go “beyond mere 

assertions” and “indicate[] the basis for them”).  Moreover, FERC cannot 

reasonably claim the discrepancy does not matter because it amounts to less than 

one percent of total wetlands; FERC failed to support that calculation. 
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A precise and accurate report of affected wetlands acres is especially critical 

for this Project.  The wetlands impacts are extensive.  If FERC did not properly 

describe the number of wetland acres destroyed, it cannot have provided a 

complete picture of the type or quality of wetlands affected.  A full analysis of the 

implications for flood control, biodiversity, and water quality remains elusive.  

R.991-4-227.  Additionally, because FERC did not support and likely 

underestimated the acreage numbers, it undercut its claim that acreage alone was a 

“sufficient and appropriate metric[] to incorporate wetland impacts” in the 

alternatives analysis.  R.1023 ¶68. 

VII. FERC’S PUBLIC INTEREST DETERMINATION IS ALSO 
ARBITRARY. 

Neither FERC nor the Corporation directly respond to Petitioners’ 

arguments that the numerous flaws in FERC’s NEPA analysis invalidate FERC’s 

public interest determination under the Natural Gas Act.  See Opening Br. 56-57.  

Because FERC inadequately identified the Project’s harms, it had no rational basis 

for concluding that these harms were outweighed by Project benefits.  FERC’s 

determination that the Project is in the public interest is therefore arbitrary. 

VIII. VACATUR IS THE APPROPRIATE REMEDY. 

FERC and the Corporation fail to justify why this Court should deviate from 

the normal remedy of vacatur.  See 5 U.S.C. § 706(2)(A); Env’t Def. Fund v. 

FERC, 2 F.4th 953, 976 (D.C. Cir. 2021); Friends of the Earth, 2022 WL 254526 
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at *25 (defendants’ burden to show deviation from vacatur is warranted).  In 

deciding whether to depart from this presumptive remedy, the Court considers “[1] 

the seriousness of the order’s deficiencies (and thus the extent of doubt whether the 

agency chose correctly) and [2] the disruptive consequences of an interim change 

that may itself be changed.”  Env’t Def. Fund, 2 F.4th at 976 (quoting Allied-

Signal, Inc. v. Nuclear Regul. Comm’n, 988 F.2d 146, 150-51 (D.C. Cir. 1993)).  

Neither factor weighs against vacatur in this case. 

FERC and the Corporation assert, without explanation, that Vecinos supports 

remand without vacatur.  FERC Br. 70; Corporation Br. 25.  But Vecinos rested on 

both Allied-Signal factors, finding that it was “reasonably likely” FERC would 

substantiate its decision on remand and, on the basis of unchallenged arguments 

and evidence put forth by Intervenors, that “vacating the orders would imperil 

Intervenors’ ability to obtain funding necessary to complete the projects in a timely 

fashion,” thereby “needlessly disrupt[ing]” the projects.  6 F.4th at 1332.  Here, 

both FERC and the Corporation are completely silent on the “disruptive 

consequences” factor and offer only an unsupported assertion that FERC is likely 

to reach the same decision on remand. 

FERC and the Corporation fail to assert—much less demonstrate—that 

vacatur would be disruptive.  Nor could they.  Construction has not begun on any 

portion of the Project, and there is no evidence construction will begin soon.  See 
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R.1023, Glick Dissent ¶4 (noting “little reason to believe that the developers were 

anywhere near ready to commence construction.”). 

Despite its bare assertion, FERC also does not, and cannot, demonstrate that 

it is likely to justify the same choice on remand.  With proper consideration of 

alternatives, greenhouse gas emissions, or the Project’s impacts on Cook Inlet 

beluga whales and wetlands FERC may choose to select a different alternative, 

require more mitigation measures, or conclude the Project is not in the public 

interest.  Env’t Def. Fund, 2 F.4th at 976 (vacating FERC decision where, because 

of serious deficiencies, “it [was] far from certain that FERC ‘chose correctly’” 

(quoting Allied-Signal, Inc., 988 F.2d at 150)); Friends of the Earth, 2022 WL 

254526 at *26 (vacating lease sale based on failure to properly consider 

greenhouse gas emissions and concluding that “with an informed hard look at the 

full emissions impacts” the agency “‘may well approve another alternative 

included in the EIS or deny the lease altogether.’” (quoting Ctr. for Biological 

Diversity v. Bernhardt, 982 F.3d 723, 740 (9th Cir. 2020))).  That notion rings 

particularly true here, where the “Project is unprecedented in both scale and scope” 

and presents “first-of-their-kind” challenges that “demand in-depth and rigorous 

examination.”  R.1023, Glick Dissent ¶4. 

Accordingly, vacatur is the appropriate remedy. 
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMIT, 
TYPEFACE REQUIREMENTS, AND TYPE-STYLE REQUIREMENTS 

  
This document complies with the type-volume limitation of Fed. R. App. P. 

27(d)(2)(A) because it contains 6,499 words, excluding the parts of the document 

exempted by Fed. R. App. P. 32(f).  

This document complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because it has 

been prepared in a proportionally spaced typeface using Microsoft Word 365 in 14-

point Times New Roman.  

Respectfully submitted this 31st day of January, 2022. 

s/ Jeremy C. Lieb 
Jeremy C. Lieb 
EARTHJUSTICE 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 31, 2021, I electronically filed the foregoing 

PETITIONERS’ REPLY BRIEF with the Clerk of the Court for the United States 

Court of Appeals for the District of Columbia Circuit using the appellate CM/ECF 

system. 

Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system. 

Respectfully submitted this 31st day of January, 2022. 

s/ Jeremy C. Lieb 
Jeremy C. Lieb 
EARTHJUSTICE 
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ADDENDUM 
 

Except for the following, all applicable statutes, etc., are contained in the 
Petitioners’ Opening Brief. 

 
REGULATIONS Page(s) 
40 C.F.R. § 1502.1 A-1 

 
50 C.F.R. § 217.40 A-2 
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40 C.F.R. § 1502.1 
 

§ 1502.1 Purpose 

The primary purpose of an environmental impact statement is to serve as an action-
forcing device to insure that the policies and goals defined in the Act are infused into 
the ongoing programs and actions of the Federal Government. It shall provide full 
and fair discussion of significant environmental impacts and shall inform 
decisionmakers and the public of the reasonable alternatives which would avoid or 
minimize adverse impacts or enhance the quality of the human environment. 
Agencies shall focus on significant environmental issues and alternatives and shall 
reduce paperwork and the accumulation of extraneous background data. Statements 
shall be concise, clear, and to the point, and shall be supported by evidence that the 
agency has made the necessary environmental analyses. An environmental impact 
statement is more than a disclosure document. It shall be used by Federal officials 
in conjunction with other relevant material to plan actions and make decisions. 
  
Current through July 5, 2019; 84 FR 32098. 
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50 C.F.R. § 217.40 

§ 217.40 Specified activity and specified geographical region. 

Effective: January 1, 2021 

. . .  

(c) The taking of marine mammals during this project is only authorized if it occurs 
incidental to construction activities associated with the proposed LNG facilities or 
the Mainline crossing of Cook Inlet. 
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