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Defendants respectfully submit this reply in support of their Motion to Dismiss, Doc. 75-

1 (Mot.), and in response to Plaintiffs’ Opposition (Opp’n), Doc. 79.  As explained below, three 

separate portions of Plaintiffs’ Amended Complaint (Am. Compl.), Doc. 68, must be dismissed. 

I. Plaintiffs Cannot Challenge the Five-Year Leasing Program in this Court. 

 Plaintiffs admit their Sixth Cause of Action presents an unprecedented request, seeking 

“for the first time in over four decades,” Opp’n 5–6, a judicial order requiring the Department of 

the Interior (Interior) “to adopt a new final Five-Year Leasing Program,” id. at 2, under the Outer 

Continental Shelf Lands Act (OCSLA).  In asking this Court—rather than the D.C. Circuit—to 

issue such an order, Plaintiffs violate controlling Fifth Circuit law: “Where administrative 

enabling statutes . . . grant exclusive jurisdiction to a particular court to review past actions of an 

agency, that court necessarily has the exclusive jurisdiction to review inaction as well.”  JTB 

Tools & Oilfield Servs., L.L.C. v. United States, 831 F.3d 597, 600 (5th Cir. 2016) (quoting Oil, 

Chem. & Atomic Workers Union v. Occupational Safety & Health Admin. (OCAWU), 145 F.3d 

120, 123 (3d Cir. 1998)).  Because Congress gave the D.C. Circuit exclusive jurisdiction to 

review “any action of the Secretary to approve a leasing program,” 43 U.S.C. § 1349(c)(1), the 

D.C. Circuit “necessarily has the exclusive jurisdiction to review inaction” in approving a leasing 

program as well, JTB Tools, 831 F.3d at 600 (quoting OCAWU, 145 F.3d at 123).   

Plaintiffs’ sole response to JTB Tools creates distinction without difference.  Opp’n 8.  

Plaintiffs observe that JTB Tools involved “the Occupational Safety and Health Act [OSH Act],” 

rather than “OCSLA.”  Id.  But JTB Tools applies beyond the OSH Act, namely “[w]here 

administrative enabling statutes such as the OSH Act grant exclusive jurisdiction to a particular 

court to review past actions of an agency.”  831 F.3d at 600 (emphasis added, OCAWU, 145 F.3d 

at 123).  As the Fifth Circuit explained, administrative enabling statutes must be “read in 

conjunction with the [Administrative Procedure Act (APA)],” id. at 599, which defines “agency 
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action” as including a “failure to act,” id. at 600 n.3 (quoting 5 U.S.C. § 551(13)).  Indeed, 

OCSLA presents an even stronger textual case for exclusive circuit court jurisdiction over 

agency inaction because the OCSLA jurisdictional provision invokes § 551(13) by referring to 

agency “action,” 43 U.S.C. § 1349(c)(1), whereas the OSH Act jurisdictional provision merely 

refers to “a standard,” 29 U.S.C. § 655(f).  Tellingly, Plaintiffs ignore the APA’s definition of 

agency action as including inaction, never even mentioning 5 U.S.C. § 551(13).     

 Rather than seriously reckon with the controlling JTB Tools precedent or § 551(13), 

Plaintiffs lead the Court astray with several erroneous arguments.  First, Plaintiffs’ main 

argument resurrects the long-rejected claim that the APA confers jurisdiction.  Opp’n 2 (“The 

APA confers jurisdiction upon this Court to hear this claim.”).  To the contrary, the “APA itself 

does not confer jurisdiction; instead, the federal question statute, 28 U.S.C. § 1331, is the 

jurisdictional source for an APA action” in the district courts.  Roland v. United States 

Citizenship & Immigr. Servs., 850 F.3d 625, 629 n.3 (4th Cir. 2017); accord Hinojosa v. Horn, 

896 F.3d 305, 313 (5th Cir. 2018) (recognizing that the Supreme Court “expressly rejected” 

interpreting “the APA as a jurisdiction-conferring statute” (citing Califano v. Sanders, 430 U.S. 

99, 105 (1977))).  In Califano, the lower court had interpreted the APA’s judicial review 

provisions, 5 U.S.C. §§ 701–706, as providing “an independent grant to district courts of subject-

matter jurisdiction to review” agency decisions, thus enabling plaintiffs to sidestep jurisdictional 

limitations in an administrative enabling statute.  430 U.S. at 100–02.  The Supreme Court 

reversed the lower court—and resolved a circuit split—by holding that “the APA does not afford 

an implied grant of subject-matter jurisdiction permitting federal judicial review of agency 

action.”  Id. at 105–07.  Plaintiffs’ lead argument thus asks the Court to ignore forty-five years of 

settled precedent and reconstruct the APA as a jurisdiction-conferring statute.  
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 Because the APA does not confer jurisdiction, the Court must instead decide whether 

jurisdiction over Plaintiffs’ Sixth Cause of Action arises in the D.C. Circuit, based on Congress’s 

specific allocation of authority to review “any action . . . to approve a leasing program” (43 

U.S.C. § 1349(c)(1)), or in the district courts under the general allocation of jurisdiction over “all 

civil actions arising under” federal law, 28 U.S.C. § 1331.1  Plaintiffs’ Opposition notably does 

not contend that § 1331 confers jurisdiction over their Sixth Cause of Action, as “[s]pecific 

grants of jurisdiction to the courts of appeals override general grants of jurisdiction to the district 

courts.”  JTB Tools, 831 F.3d at 601 n.5 (quoting Ligon v. LaHood, 614 F.3d 150, 154 (5th Cir. 

2010)).  Indeed, Plaintiffs’ Opposition never mentions § 1331, let alone responds to the Supreme 

Court’s controlling canon of construction: “Absent a firm indication that Congress intended to 

locate initial APA review of agency action in the district courts, we will not presume that 

Congress intended to depart from the sound policy of placing initial APA review in the courts of 

appeals.”  Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 745 (1985).  Because Plaintiffs have 

not provided the Court with any indication, let alone a firm indication, that Congress intended to 

locate initial APA review over their Sixth Cause of Action in the district courts, the Court must 

presume that Congress maintained exclusive circuit court jurisdiction over this claim.   

  Second, Plaintiffs mischaracterize Defendants’ textual argument as interpreting the word 

“approve” to mean “disapprove” or “failure to approve.”  Opp’n 8–9.  As explained supra __, 

                                                 
1 Plaintiffs suggest—without claiming—that the Court might have jurisdiction over their Sixth 
Cause of Action under 43 U.S.C. § 1349(b)(1)(A), which provides district courts with 
“jurisdiction of cases and controversies arising out of, or in connection with (A) any operation 
conducted on the outer Continental Shelf which involves exploration, development, or 
production of the minerals.”  See Opp’n 9.  Tellingly, Plaintiffs do not contend that inaction in 
adopting a leasing program constitutes an “operation . . . which involves exploration, 
development, or production of the minerals.”  43 U.S.C. § 1349(b)(1)(A).  Nor could they, as 
those terms are defined to refer to physical activities, such as “drilling,” “geophysical surveys,” 
or “construction,” 43 U.S.C. § 1331(k)–(m), not legal activities like adopting a leasing program.     
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Defendants’ textual argument focuses on the term “action,” not “approve,” in 43 U.S.C. 

§ 1349(c)(1).  The APA defines “agency action” to include both “denial” of action and a “failure 

to act.”  5 U.S.C. § 551(13).  Plaintiffs notably do not allege that Defendants have “denied” or 

“disapproved” of a new Five-Year Leasing Program; instead, Plaintiffs’ Sixth Cause of Action is 

squarely directed at a “failure to act.”  See Am. Compl. ¶ 125 (alleging that Defendants “through 

inaction ensured no lease sales can take place after July 1, 2022”); id. ¶ 127 (attacking 

“Defendants’ failure to timely issue a new Five-Year Leasing Program”); id. p.29 (asking the 

Court to “Compel Defendants to promptly adopt a new Five-Year Leasing Program”).  Because 

Plaintiffs seek judicial review over alleged inaction in approving a leasing program, their claim 

can only be brought in the D.C. Circuit under 43 U.S.C. § 1349(c)(1). 

 Third, Plaintiffs wrongly claim that the “60-day clock” in 43 U.S.C. § 1349(c)(3) 

demonstrates that § 1349(c)(1)  does not apply when “there has been no ‘action.’”  Opp’n 9.  

This argument again ignores the Fifth Circuit’s JTB Tools precedent.  There, the exclusive 

jurisdictional provision contained a “60-day clock,” like § 1349(c)(3).  See JTB Tools, 831 F.3d 

at 599 n.2 (discussing 29 U.S.C. “§ 655(f)’s sixty day limitations period”); 29 U.S.C. § 655(f) 

(authorizing claims brought “at any time prior to the sixtieth day after such standard is 

promulgated”).  And, like Plaintiffs, the JTB Tools petitioner argued that the sixty-day 

limitations period demonstrated why its “action to compel” agency action was outside the scope 

of the Fifth Circuit’s exclusive jurisdiction under § 655(f).2  But the Fifth Circuit rejected that 

argument, holding that “where courts of appeals have exclusive jurisdiction to review OSHA 

                                                 
2 Petitioner’s Br., JTB Tools v. United States, No. 15-60656, 2015 WL 9591430, at *19–21 (5th 
Cir. Dec. 31, 2015) (“29 U.S.C. § 655(f) only applies to instances where a plaintiff challenges 
the validity of a previously issued ‘standard’ . . . and, of course, within 60 days of its 
promulgation, neither condition of which applies to the instant case.”). 
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actions, they also have exclusive authority to resolve allegations that OSHA unlawfully failed to 

act.”  JTB Tools, 831 F.3d at 600.  The Court should likewise reject Plaintiffs’ reliance on a 

limitations period to exclude inaction claims from the exclusive jurisdiction of the D.C. Circuit.   

 Fourth, Plaintiffs incorrectly assert that their claim is “‘qualitatively different’ from one 

covered by an exclusive jurisdictional provision.”  Opp’n 6–7 (quoting League of Conservation 

Voters v. Trump (LCV), 303 F. Supp. 3d 985, 1003 (D. Alaska 2018)).3  In LCV, plaintiffs 

challenged Presidential action, not agency action, as ultra vires.  303 F. Supp. 3d at 1004 n.133 

(“Plaintiffs’ claim does not call for this Court’s review of agency action pursuant to [43 U.S.C.] 

§ 1344, but review of Presidential action under [43 U.S.C.] § 1341.”).  In response to that claim, 

the American Petroleum Institute (API)—but not the government—moved to dismiss contending 

that the D.C. Circuit had exclusive jurisdiction over Presidential withdrawal actions.  Id. at 

1001–04.  The court rejected API’s argument because “a question of whether the Interior 

Secretary properly develops a five-year leasing program pursuant to § 1344 is distinct from the 

question of whether the President has the authority to reverse prior executive withdrawal orders 

issued pursuant to § 1341(a).”  Id. at 1003.  Unlike the LCV plaintiffs and the state plaintiffs in 

Louisiana v. Biden, No. 21-cv-778, Plaintiffs here do not challenge any Presidential action.  

Instead, Plaintiffs concede that their Sixth Cause of Action directly implicates Interior’s 

authority “under 43 U.S.C. § 1344,” Opp’n 6, which is the precise claim not addressed by LCV.4      

                                                 
3 Even less availing is Plaintiffs’ citation to Rural Iowa Indep. Tel. Ass’n v. Iowa Utilities Bd., 
362 F.3d 1027 (8th Cir. 2004), as the federal government was not even a party to that case.  That 
case merely stands for the unremarkable proposition that “district courts have jurisdiction to 
determine whether a state administrative agency correctly interprets federal law.”  Id. at 1030.     
4 Although Plaintiffs contend that their claim is distinguishable because it addresses “preliminary 
issue[s]” about “preparing and maintaining a Program” rather than “the substantive contents of 
the Five-Year Leasing Program,” Opp’n 6–7, that distinction has no support in the text of 43 
U.S.C. § 1349(c)(1).  Congress could have limited the D.C. Circuit’s exclusive jurisdiction to 
“final leasing program approvals,” but it instead gave that court broader jurisdiction over “[a]ny 
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 In sum, under JTB Tools and the APA’s definition of “agency action,” 5 U.S.C. 

§ 551(13), Plaintiffs’ Sixth Cause of Action must be dismissed or transferred to the D.C. Circuit.                       

II. Plaintiffs’ Challenges To Onshore Decisions That Occurred Before May Are Time 
Barred Under The Mineral Leasing Act (MLA). 

 Faced with a strict ninety-day statute of limitations, 30 U.S.C. § 226-2, Plaintiffs make 

only three unavailing arguments for why the Court should not dismiss their challenge to onshore 

actions that occurred more than ninety days before they filed suit.   

First, Plaintiffs wrongly assert that decisions “related to lease sales,” Opp’n 10, are 

exempt from the MLA’s statute of limitations because they do not “involv[e] an oil and gas 

lease,” id. (purportedly quoting 30 U.S.C. § 226-2, emphasis added by Plaintiffs).  In making 

that argument, Plaintiffs misquote § 226-2, which applies to decisions “involving any oil and gas 

lease.”  30 U.S.C. § 226-2 (emphasis added).  As Plaintiff API told another court, “the word 

‘any’ has an expansive meaning, that is, ‘one or some indiscriminately of whatever kind.’”  Doc. 

28-1, at 15 (quoting United States v. Gonzales, 520 U.S. 1, 5 (1997)).  Thus, Plaintiffs’ 

contention that § 226-2 is limited to decisions involving “issued” leases, Opp’n 11–12 & n.4, 

violates the “expansive meaning” of the modifier “any,” Gonzales, 520 U.S. at 5, by excluding 

nascent leases and future leases.  Plaintiffs’ construction of “any oil and gas lease” as “issued oil 

and gas lease” also conflicts with other MLA provisions that expressly authorize the Secretary to 

                                                 
action of the Secretary to approve a leasing program pursuant to section 1344.”  43 U.S.C. § 
1349(c)(1) (emphases added).  Section 1344, in turn, prescribes the preliminary procedures 
Interior follows in preparing a leasing program.  43 U.S.C. § 1344(c)–(d) (describing Interior’s 
consultation, comment, publication, and submission requirements with states, local governments, 
other federal agencies, Congress and the President).  Thus, even were Plaintiffs’ Sixth Cause of 
Action redrafted to target preliminary inactions requisite to approving a leasing program under 
§ 1344(c)–(d), such redrafted claims would still be subject to the exclusive jurisdiction of the 
D.C. Circuit.  See JTB Tools, 831 F.3d at 600 (holding that circuit courts have exclusive 
jurisdiction over claim to compel “publish[ing] the [proposed] rule for public comment”). 
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make decisions about leases that have not yet issued.  E.g., 30 U.S.C. § 226(m) (“The Secretary 

may provide that oil and gas leases hereafter issued under this chapter shall contain a provision 

requiring the lessee . . . .” (emphasis added)).  Finally, Plaintiffs’ construction conflicts with 

Impact Energy Res., LLC v. Salazar, No. 2:09-CV-435, 2010 WL 3489544, at *10 (D. Utah Sept. 

1, 2010), aff’d,  693 F.3d 1239 (10th Cir. 2012), which applied § 226-2 to a decision not to issue 

leases that were offered for sale.  In sum, both the MLA and Impact Energy (not to mention 

Plaintiff API) expressly recognize that Interior can make decisions about leases that have not yet 

issued, such as whether to regulate future leases or issue offered leases.  Because decisions about 

whether to offer leases for sale similarly involve leases, those decisions are subject to § 226-2.    

Second, Plaintiffs ignore the allegations in their Complaint in an effort to identify some 

onshore decision that occurred within ninety days of their suit.  See Opp’n 12 (focusing on 

allegations of agency inaction in the second and third quarters).  But Plaintiffs do not dispute that 

every onshore decision identified in the Complaint—whether in individual form or collective 

“moratorium” form—is alleged to have occurred more than ninety days before they filed suit.  

See id.; see also Am. Compl. ¶¶ 74–75 (identifying agency decisions, including the alleged 

moratorium, dated between January 27 and April 21, 2021).  Thus, the Court must dismiss 

Plaintiffs’ attempt to review those decisions under § 706(2) of the APA, even if it allows 

Plaintiffs’ § 706(1) claims seeking to compel certain lease sales to proceed.   

Third, Plaintiffs assert that the Court should create an exception to the MLA statute of 

limitations under the “continuing violation” doctrine.  Opp’n 13.  But Plaintiffs notably fail to 

address the Fifth Circuit’s holding in Texas v. United States, 891 F.3d 553 (5th Cir. 2018), that 

the continuing violation doctrine should not apply when the allegedly objectionable, but 

otherwise time-barred, conduct “has already spawned two very public lawsuits.”  Id. at 563.  
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Here, Plaintiffs waited more than ninety days after two other lawsuits (before this Court and in 

Wyoming) had already been filed challenging the same alleged ongoing onshore moratorium.  

Plaintiffs also waited more than ninety days after Interior’s public pronouncement on April 21, 

2021, that it would not hold second-quarter lease sales in 2021.  Am. Compl. ¶ 75.  Because 

Plaintiffs have presented no argument for why they could not have brought suit at that time, the 

Court cannot create an exception to § 226-2 that allows Plaintiffs to challenge actions that 

occurred more than ninety days before their suit.   

In sum, Plaintiffs are time-barred from challenging any of the BLM decisions described 

in Paragraphs 74–75 of the Amended Complaint, and they are similarly time-barred from 

challenging the alleged onshore leasing moratorium purportedly adopted by March 4, 2021.        

III. Plaintiffs’ National Environmental Policy Act (NEPA) Claim Must Be Dismissed.  

Finally, the Court should dismiss Plaintiffs’ NEPA claim for failure to satisfy the zone of 

interests and venue requirements.   

Plaintiffs do not dispute that the Contractor Plaintiffs Aries and Valveworks lack any 

environmental interest necessary to support their NEPA claim.  Compare Mot. 16, with Opp’n 

14–18 (not mentioning Aries or Valveworks).  Accordingly, the Court must dismiss the 

Contractor Plaintiffs’ NEPA claim.   

While the Association Plaintiffs nonetheless contend that they possess the requisite 

environmental interest to bring a NEPA claim, they notably fail to cite any specific 

environmental allegations aside from “a potential increase in greenhouse gas emissions.”  Opp’n 

17–18.5  But this interest is insufficient because Plaintiffs fail to identify a single concrete and 

                                                 
5 Plaintiffs improperly cite to disputed matters outside the pleadings in response to Defendants’ 
zone of interests’ argument, which is brought pursuant to Federal Rule of Civil Procedure 
12(b)(6).  Opp’n 18 n.8.  While Plaintiffs suggest that this citation is proper because Defendants 
introduced matters outside the pleadings, Plaintiffs overlook that Defendants appropriately 
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particularized interest that will be affected by increased greenhouse gas emissions.  See Summers 

v. Earth Island Inst., 555 U.S. 488, 494 (2009) (“generalized harm to the forest or the 

environment will not alone support standing”).6  Thus, this is not a case where the Association 

Plaintiffs allege, for example, that they own coastal land that will be impacted by increased 

greenhouse gas emissions.  And the Association Plaintiffs effectively concede that, as corporate 

entities, they cannot “suffer recreational or aesthetic injuries” typically used to support a NEPA 

claim. Optimus Steel, LLC v. U.S. Army Corps of Eng’rs, 492 F. Supp. 3d 701, 718 (E.D. Tex. 

2020) (internal quotations omitted).  Because the Association Plaintiffs have not adequately pled 

a specific environmental interest that will be affected by the challenged agency actions, the Court 

should dismiss their NEPA claim under the zone of interests requirement.   

Additionally, the Court should dismiss the Association Plaintiffs’ NEPA claim on venue 

grounds.  Because the Contractor Plaintiffs have no justiciable NEPA claim, the Association 

Plaintiffs that reside outside the District cannot rely on the Contractor Plaintiffs’ residence to 

create venue.  Mot. 19–20.  The Association Plaintiffs offer only two unavailing responses.  

First, the Association Plaintiffs erroneously claim that a “substantial part of the events or 

omissions giving rise to the claim,” 28 U.S.C. § 1391(e)(1)(B), occurred in this District because 

“potential lease tracts” are located in this District, Opp’n 19.  But Plaintiffs focus on Outer 

Continental Shelf (OCS) lands, id., which all lie outside this District.  Compare 28 U.S.C. 

                                                 
introduced those matters solely to address venue issues under Rule 12(b)(3).  See Mot. 4–5.     
6 Citing no law, Plaintiffs assert that Summers is inapposite because it addresses Article III 
standing requirements, rather than NEPA’s zone of interest requirement.  Opp’n 14 n.7.  But 
Plaintiffs ignore Yount v. Salazar, No. CV11-8171 PCT-DGC, 2014 WL 4904423, at *7 (D. 
Ariz. Sept. 30, 2014), aff’d sub nom. Nat’l Mining Ass’n v. Zinke, 877 F.3d 845 (9th Cir. 2017), 
which establishes that Plaintiffs “cannot assert a NEPA claim” unless they “establish a single 
injury that both satisfies the requirements of Article III and falls within NEPA’s zone of 
interests.”  See Mot. 17 n.8.  Because the Association Plaintiffs have failed to establish any 
cognizable environmental injury under Article III, they cannot assert a NEPA claim.      
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§ 98(c) (defining this District as “compris[ing]” certain state parishes), with Parker Drilling 

Mgmt. Servs., Ltd. v. Newton, 139 S. Ct. 1881, 1887 (2019) (defining the OCS as exclusively 

federal land beyond state boundaries).  (And Plaintiffs offer no reason why there is a substantial 

amount of relevant onshore land in the District.)  In any event, Plaintiffs’ newfound focus on 

land contradicts its allegation that “no real property is involved in this action.” Am. Compl. ¶ 30.  

Plaintiffs cannot have it both ways, alleging that no land is involved in the action so that they can 

rely on residence-based venue for most claims, see 28 U.S.C. § 1391(e)(1)(C) (allowing venue 

where “plaintiff resides if no real property is involved in the action”), and subsequently turning 

about-face to assert land-based venue when the resident Plaintiffs lack a NEPA claim.   

Second, Plaintiffs ask the Court to exercise pendant venue over their NEPA claim, based 

on the erroneous view that this claim arises out of the same nucleus of operative facts as their 

MLA and APA claims.  The Court previously rejected a similar argument, finding that the 

presence of a NEPA claim in Wyoming litigation demonstrated the absence of “substantial 

overlap” with the MLA and APA claims subsequently filed in this Court.  Louisiana v. Biden, 

No. 21-cv-778, Doc. 110, at 8 (May 10, 2021).  Moreover, the Fifth Circuit has rejected 

exercising pendant venue over related, but distinct, petitions to review agency action, focusing 

instead on the “narrow inquir[ies]” presented by each petition.  Merchants Fast Motor Lines, Inc. 

v. I.C.C., 5 F.3d 911, 921 (5th Cir. 1993).  Because Plaintiffs’ NEPA claim focuses on the 

distinct allegation that “Defendants undertook no NEPA review,” Am. Compl. ¶ 131, the Court 

should decline Plaintiffs’ pendant-venue invitation.   

For the foregoing reasons, the Court should dismiss Plaintiffs’ Sixth, Third, Seventh—

and the onshore portions of Plaintiffs’ First, Second, and Eighth—Causes of Action.     
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Respectfully submitted this 28th day of January, 2022. 

TODD KIM 
Assistant Attorney General 
Environment & Natural Resources Division 
U.S. Department of Justice 
 
/s/  Michael S. Sawyer   
THOMAS W. PORTS, JR., Trial Attorney 
MICHAEL S. SAWYER, Senior Attorney 
Natural Resources Section 
Ben Franklin Station, P.O. Box 7611  
Washington, D.C. 20044-7611  
Telephone:  (202) 305-5492 (Ports) 

(202) 514-5273 (Sawyer) 
Fax:   (202) 305-0506  
Email:  Thomas.Ports.Jr@usdoj.gov 

Michael.Sawyer@usdoj.gov 
 
Counsel for Defendants 
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	I. Plaintiffs Cannot Challenge the Five-Year Leasing Program in this Court.
	II. Plaintiffs’ Challenges To Onshore Decisions That Occurred Before May Are Time Barred Under The Mineral Leasing Act (MLA).
	III. Plaintiffs’ National Environmental Policy Act (NEPA) Claim Must Be Dismissed.

