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U.S. Court of Appeals for the Ninth Circuit 

95 Seventh Street 

San Francisco, CA 94103-1526 

 

Re:   City and County of Honolulu, et al. v. Sunoco LP, et al., No. 21-15313; County of 

Maui v. Sunoco LP, et al., No. 21-15318;  

 Plaintiffs-Appellees’ Citation of Supplemental Authorities 

 

Dear Ms. Dwyer, 

Pursuant to Federal Rule of Appellate Procedure 28(j), Plaintiffs-Appellees submit Lake v. 

Ohana Military Communities, LLC, 14 F.4th 993 (9th Cir. Sept. 27, 2021) (Ex. A), as supplemental 

authority. This opinion undermines Defendants-Appellants’ assertions of federal-officer removal 

and federal-enclave jurisdiction. 

In Lake, military-service families sued two private companies that provided housing at a 

military base in Hawaii, alleging that the defendants failed to warn their tenants of widespread 

pesticide contamination. See 14 F.4th at 998. Even though “the Navy exercised significant control 

over [on-base] housing,” the defendants failed to satisfy “the causal nexus requirement” of federal-

officer removal because they “d[id] not argue that the Navy had control over [their] decision 

whether to disclose the pesticide contamination.” Id. at 1004 (cleaned up). Thus, “the ‘central 

issue’ in the causal nexus analysis—whether a federal officer directed the defendant to take the 

action challenged—[was] unmet.” Id. at 1005. The same is true here. Defendants-Appellants do 

not argue that a federal officer exercised any control over their climate-disinformation campaign—

the specific “action challenged” in the complaint. Indeed, they identify no connection—causal or 

otherwise1—between their deceptive marketing and government-directed conduct.  

Lake also disposes of their federal-enclave arguments. As this Court explained, federal-

enclave jurisdiction does not exist where a state exercises “concurrent legislative jurisdiction” over 

the enclave. Id. at 1000. It exists only where the federal government has “exclusive jurisdiction” 

over the enclave. Id. at 1002. Here, however, Defendants-Appellants merely allege that they 

produced fossil fuels “on military bases and other federal enclaves,” Dkt. 38 at 63, without 

identifying which enclaves—if any—qualify as “exclusive jurisdiction federal enclaves with no 

 
1 Lake applied a causal nexus standard, which—as Plaintiffs-Appellees have explained—is consistent with the 2011 

Removal Clarification Act. See Dkt. 63 at 35. Regardless, Defendants-Appellants’ assertion of federal-officer 

jurisdiction fails under a maximally broad reading of the nexus requirement. See id. at 36-39.   
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concurrent state jurisdiction,” Lake, 14 F.4th at 1003. Under Lake, that omission is fatal to their 

assertion of federal-enclave jurisdiction, in addition to their failure to connect the complained-of 

deceptive conduct to any federal enclave. 

  

Respectfully submitted, 

 

/s/ Victor M. Sher        

Victor M. Sher 

Sher Edling LLP 
 

Counsel for Plaintiffs–Appellees 

in Nos. 21-15313, 21-15318 

cc: All Counsel of Record (via ECF) 
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