
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

DANSKAMMER ENERGY, LLC, :
.

Petitioner-Plaintiff, .

-against- : Index No.:

NEW YORK STATE DEPARTMENT OF
VERIFIED PETITION AND

ENVIRONMENTAL CONSERVATION,
COMPLAINT

COMMISSIONER BASIL SEGGOS, in his official

capacity, LAURA AND LARRY DOES 1-10, in their

official capacities, GOVERNOR KATHY HOCHUL, in

her official capacity, and THE STATE OF NEW
YORK,

Respondents-Defendants.

-- --- --- --- --- --- --- -- ---- --- -- --- ---- - - X

Petitioner-Plaintiff Danskammer Energy, LLC ("Danskammer"), by and through its

undersigned attorneys, as and for their Verified Petition and Complaint, state as follows:

INTRODUCTION

1. Dans:kammer operates an existing natural gas fired power plant in Orange County

and brings this proceeding to challenge the unlawful determination of the Department of

Environmental Conservation ("DEC") to deny its application to modify a Title V air permit to

construct and operate a new, state-of-the-art electricity generating plant.

2. DEC unlawfully based its denial of Danskammer's application on general

provisions of a recently enacted state law, the Climate Leadership and Community Protection Act

(the
"CLCPA"

or the "Act"), which sets forth a process for New York State to develop an overall

strategy to significantly reduce statewide greenhouse gas ("GHG") emissions.
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3. Contrary to DEC's position, CLCPA § 7(2), the specific provision relied upon by

DEC, merely requires state agencies to generally consider statewide GHG emission reduction

limits for 2030 and 2050 in its decision-making.

4. Nowhere in the language of CLCPA § 7(2), including the provision cited by DEC,

does the CLCPA authorize DEC to deny a permit that, like the one at issue here, indisputably

meets all standards and requirements pursuant to Title V becãüse of its purported
"iñecilsistency"

with the GHG reduction limits contained in the CLCPA.

5. The CLCPA, enacted in 2019, states several goals for the reduction of GHGs in the

state, but did not itself establish any substantive limitations on grêêñhouse gas emissions or other

standards directly applicable to the issuance of a federal Title V permit.

6. Instead, the CLCPA established the Climate Action Council (the "Council") and

several working groups to meet and confer on the best path to meet the GHG reduction goals set

forth in the CLCPA, including through the enactment of further legislation and the promulgation

of regulations by the appropriate regulatory agency through the proscribed State Administrative

Procedure Act ("SAPA") process.

7. Other than the general reduction limits for statewide GHG set forth in Part 496 of

Title 6 of DEC's regulations, the regulations required by the CLCPA do not presently exist and

are unlikely to be issued for at least two years. DEC's denial of Danskammer's permit fails to

identify any facility-specific, or even sector-specific, GHG emission standard or limit violated by

the permit at issue herein.

8. DEC's standardless denial of Danskammer's permit is neither authorized nor

contemplated by the CLCPA.
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9. DEC's denial boils down to a simplistic, albeit erroneous, dctermiiiation -iiailiely,

that because Danskammer's permit application would, if granted, authorize the construction and

operation of an approximately 536 net megawatt ("MW) replaceilieid facility fueled primarily with

natural gas (the "Danskammer Energy Center") on the site of the existing Danskammer Generating

Station, and such new plant would result in additional GHG emissions that do not currently exist,

it cannot be consistent with the CLCPA's goals of reducing GHG emissions over the next twenty-

nine years.

10. DEC's crude reasoning, however, ignores that the Danskammer Plant would reduce

GHG emissions per MW of êIectricity produced and is far more efficient on a per MW basis than

the current existing Danskamlilei facility and coilipetiiig generation units serving the same load,

resulting in displacement of these higher emitting GHG generation units and reduced statewide

GHG emissions.

11. DEC's approach effectively enacts a ban on the issüailee of all Title V permits for

new or repowered electricity generation sources that emit any GHG, regardless of the efficiency

of the plant, emission control technologies, reliability needs, and well in advance of the deadline

for these plants to either develop techilologies to reduce or eliminate GHG emissions or terminate

operations.

12. Contrary to DEC's actions, the CLCPA does not authorize such a ban on permits

for any new source of GHG emissions and, even if it did, DEC imposed such ban without

adherence to the requirements of the New York State Constitution and SAPA.

13. Additionally, while currently proposed to be fueled primarily by natural gas (with

ultra-low sulfur diesel as an emergency backup fuel), Dailskailuiler has demonstrated the

feasibility of transitioning its fuel source to green hydrogen or renewable natural gas ("RNG") in
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the future, c0ñsistent with the State's statutory climate goals. In addition, the Dansknmmer Energy

Center would also be able to take advantage of future tecb_nological improvements in GHG

emission reductions as they are developed over the next twenty-nine years.

14. DEC's denial was also unlawful becãüse it ignored that the Danskammer Title V

permit application is sought in conjunction with a comprehensive power plant siting proceeding

commenced pursuant to Article 10 of the Public Service Law.

15. Danskammer applied for the Title V permit, a federal permit that governs emissions

from sources such as power plants, as part of a proposal to replace its existing plant operations to

increase its efficiency.

16. Under Public Service Law ("PSL") § 172, although the Title V permit is a

Federally-delegated or approved permitting program, an applicant must apply for it separately

from DEC, but un conjunction with the Article 10 proceeding.

17. Thus, DEC's rejection of the Title V permit based entirely on the CLCPA and in

advance of the completion of the ongoing Article 10 proceeding was legally unsupported and

unsupportable.

18. DEC's decision is also arbitrary and capricious, for multiple reasons.

19. DEC has failed to explain how a Title V permit with a five-year term that would be

renewed well in advance of 2030, the first year that the CLCPA statewide GHG emission limits

go into effect, can be inconsistent with the Act.

20. DEC also included PSL § 66-p as a substantial basis of its denial.

21. PSL § 66-p, which is also part of the CLCPA, empowers the Public Service

Commission ("PSC") to eliminate GHG emissions from the clectricity generating sector by 2040,

if doing so will not threaten the safety and reliability of electricity service in the State.
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22. CLCPA § 7(2), on which DEC relied to deny the Danskammer Title V permit, does

not include this 2040 goal, which appropriately falls within the jurisdiction and expertise of the

PSC. The safety and reliability of electric service in New York is indisputably outside the

jurisdiction and expertise of DEC.

23. DEC also erred in concluding that modern state-of-the-art and readily dispatchable

electric generation would not be needed in the years leading up to 2040, a determination that it has

no authority or expertise to make, and that has been contradicted by numerous reports, studies, and

even members of the Council itself.

24. DEC also lacked a rational basis in rejecting two salient arguments made by

Danskammer to show consistency with the goals of the CLCPA.

25. First, DEC rejected, without hearing, the applicant's detailed submission

demonstrating that a newly permitted Danskammer Energy Center would result in a net reduction

in GHG emissions because it would displace less efficient generation in its energy market. DEC,

without any basis, compelling or otherwise, rejected that argument even though electricity is

generated continuously to meet the necessary load. DEC's determination that a newly permitted

Danskammer Energy Center is inconsistent with the CLCPA because it would result in increased

statewide GHG emissions due to its increased generation and improved efficiency is arbitrary and

capricious because it fails to acknowledge that an increase in efficient generation would

necessarily displace less efficient (and thus more costly), higher eiiiittliig existing generation in in

the New York market. The Danskammer Energy Center increases firm dispatchable energy supply

to enhance system reliability; it does not increase energy demand/Ioad requirements.

26. Second, even though the CLCPA emission limits call for reductions in statewide

GHG emissions that go well into the future, including an 85% reduction from a 1990 baseline in
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2050, DEC found Danskammer's sühmiasion inconsistent with the CLCPA because of its inability

to demonstrate today the precise manner by which it would reduce or eliminate its GHG emissions

by the future statutory deadlines.

27. Danskammer's submission identified the potential use of green hydrogen

(hydrogen produced through electrolysis using renewable energy), and specified efforts it would

commit to undertake during the permit term to test and help develop the technology so that the

facility could generate electricity with lower or zero GHG emissions in future permit renewal

periods. DEC, ignored the efforts currently being undertaken by a sister agency, the New York

State Energy Research and Development Authority ("NYSERDA"), and others to develop

hydrogen as a clean energy alternative, süiiiiiiarily rejected the future use of this technology as

"speculative."

28. DEC also refused to recognize that the PSC has the power under the CLCPA to

order Danskammer closed by 2040 ifit determines thatNew York State has adequate zero emission

generation capacity to meet the State's energy needs. DEC's permit denial never explained how

that fact alone, and Danskammer's willingness to accept that market risk, refuted any conclusion

that the instant Title V permit was
"inconsistent"

with achieving the statewide GHG emission

reduction goals in the CLCPA.

29. In sum, there is nothing in either law or regulation empowering DEC to deny a Title

V permit for the Danskammer Energy Center more than eight years in advance of the 2030

statewide limit, and more than two years in advance of the date the CLCPA requires DEC to

promulgate "legally enforceable emissions limits, performance standards, or measures or other

requirements to control emissions from greenhouse gas emission sources."
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30. The CLCPA makes clear that DEC should develop such regulations in an

"equitable"
manner. Environmental Conservation Law ("ECL") § 75-0109(3)(a).

31. DEC's actions here were far from
"equitable."

32. There is no support in the statutory scheme for the standardless approach taken by

DEC here, which, as noted, effectively bans new GHG sources from power plants without any

legal authority to do so, and without promulgating a regulation as the CLCPA and SAPA require.

33. Accordingly, this Court should annul, vacate and set aside DEC's October 27, 2021

decision because DEC lacked regulatory authority, and such decision is arbitrary and capricious

and in violation of the New York State Constitution and SAPA.

THE PARTIES

34. Danshmmer is a Delaware limited liability company, with headquarters located at

717 Fifth Avenue, Floor 12A, New York, 10022, doing business in the Town ofNêwbürgh, Orange

County, New York.

35. Dãñskailliiler proposes to construct and operate the Danskammer Energy Center, in

replaceiñêñt of the current Dand a mmer gêñêration facility, and applied for the Title V permit

modification to allow it.

36. DEC is a civil department and executive agency of New York State responsible for,

among other things, issuing Title V permits.

37. Kathy Hochul is the Governor of the State of New York.

38. Basil Seggos is the Commissioner of DEC.

39. The State of New York is a sovereign state of the United States of America.

JURISDICTION AND VENUE

40. Orange County is an appropriate venue for this hybrid CPLR Article 78 proceeding

and declaratory judgment action because the material events at issue in the present petition
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occurred in Orange County, and both the existing Danskammer Generating Station and the

proposed project are located in Orange County.

41. Petitioner designates the venue and the place of trial for this action in Orange

County pursuant to CPLR 506 and 509.

42. For the reasons stated herein, this Court has the authority to issue a declaratory

ruling here as to the rights and other legal relations of the parties to a justiciable controversy

pursuant to CPLR3001.

FACTUAL AND PROCEDURAL BACKGROUND

L Procedural Background

43. Petitioner has edmeed available administrative remedies to the extent required.

44. Petitioner herein is not required to exhaust its administrative remedies, including

contesting DEC's permit denial through a hearing pursuant to 6 N.Y.C.R.R. 621.10(a), because to

the extent any administrative proceeding related to the subject matter of this Petition remains

pending, (a) such administrative proceeding is futile, (b) the issue before the Court is one purely

involving the construction of statutory and regulatory matters, and (c) the DEC's decision to deny

Danskammer's Title V permit application was wholly beyond the powers granted to DEC and in

violation of the New York State Constitution.

45. Administrative exhaustion is futile because the decision-maker in the

administrative hearing, DEC Commissioner Basil Seggos, issued a press statement on the same

day that DEC denied the Title V permit stating that "Our review determined the proposed project

does not demonstrate compliance with the requirements of the [CLCPA]. The proposed project

would be inconsistent with or would interfere with the statewide greenhouse gas emissions limits

established in the [CLCPA]. Danskañmñer failed to demonstrate the need or justification for the

proposed project notwithstanding this
inconsistency."

(emphasis added).

8

FILED: ORANGE COUNTY CLERK 12/23/2021 08:51 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 12/23/2021

8 of 45



46. Commissioner Seggos's press statement made clear that he had himself reviewed

the proposed project ("Our review determined . . .") and made a decision regarding the Title V

permit prior to the commeñce1ñent of an administrative adjudicatory hearing, thus suggesting that

such a hearing, in which Commissioner Seggos would decide the fate of Danskammer's Title V

permit, would be futile because he had already reviewed the proposed project and made his

decision to deny it.

47. Also, that same day, Governor Kathy Hochul, the state official who appoints the

DEC Commissioner, stated that: "I applaud the Department of Environmental Conservation's

decisions to deny the Title V Permits for the Danskammer Energy Center and Astoria Gas Turbine

Power, LLC in the context of our state's clean energy
transition_"

48. Moreover, the dispute between the Parties involves purely the construction of

statutory law.

49. No previous application to this or any other Court has been made for the relief

sought herein.

50. Petitioners have no adequate remedy at law.

IL The CLCPA and Article 75 of the Environmental Conservation Law

51. In July 2019, the Governor signed the CLCPA into law, the expressly stated goal

of which was "to reduce greenhouse gas emissions from all anthropogenic sources 100% over

1990 levels by the year 2050, with an incremental target of at least a 40 percent reduction in climate

pollution by the year
2030." CLCPA § l (4). Among other things, the CLCPA added a new article

75 to the Environmental Conservation Law. ECL §§ 75-0101 through 75-0119.

52. The CLCPA became effective in January 2020, with the exception of ECL §
75-

0115, which becomes effective October 1, 2022.
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53. The CLCPA established the Climate Action Council (the "Council"), which

consists of 22 members, including the Commissioners of Transportation, Health, Economic

Development, Agriculture and Markets, Housing and Community Renewal, Environmental

Conservation, Labor, the Chairperson of the Public Service Commission, the Presidents of

NYSERDA, the New York Power Authority, and the Long Island Power Authority, and the

Secretary of State, as well as two members appointed by the Governor, three appointed by the

Speaker ofthe Assembly, three appointed by the Temporary President ofthe Senate, one appointed

by the Minority Leader of the Assembly, and one appointed by the Minority Leader of the Senate.

ECL § 75-0103(1)(A).

54. Each member of the Council has one vote.ECL § 75-0103(5).

55. The CLCPA further required the Council to preparc a draft "scoping
plan"

on or

before two years from the effective date of the CLCPA, or by January 1, 2022. The scoping plan

is required to outline "the recommendations for attaining the statewide greenhouse gas emissions

limits in accordance with the schedule established in Section 75-0107 of this Article, and for the

reduction of emissions beyond eighty-five percent, net zero emissions in all sectors of the

economy, which shall inform the State Energy Planning Board's adoption of a State Energy Plan

in accordance with Section 6-104 of the Energy Law. The first State Energy Plan issued

subsequent to completion of this scoping plan required by this section shall incorporate the

recommendations of the
Council."

§ 75-0103(11).

56. The CLCPA required that six regional public comment hearings be held on the draft

scoping plan and that public comment be received on the draft scoping plan prior to its final

issuance.
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57. The CLCPA further required the scoping plan to "identify and make

recommendations on regulatory measures and other State actions that will ensure the attainment

of the statewide greenhouse gas emissions limits established pursuant to Section 75-0107 of this

Article."
§ 75-0103(13).

58. The CLCPA required that the scoping plan include "measures to reduce emissions

from the electricity sector by displacing fossil-fuel fired electricity with reliewable electricity or

energy
efficiency."

§ 75-0103(13)(b).

59. The CLCPA further required the Council to consider all relevant information

related to the GHG reduction programs of other states, regions and nations. § 75-0103(14)(a).

60. It further required the Council to use the best available economic models,

techniques, and scientific methods, including the total potential costs and economic and non-

economic benefits of the scoping plan, and make such an evaluation public. § 75-0103(14)(b).

61. The Council must update its scoping plan for achieving statewide greeniouse gas

emissions at least every five years. § 75-0103(15).

62. The CLCPA required DEC to "establish a statewide greenhouse gas emissions limit

as a perceiitage of 1990 emissions, with a reduction to 60% of 1990 emissions by 2030, and 15%

of 1990 emissions by
2050." ECL §75-0107(1).

63. The CLCPA itself, however, does not set specific GHG emission limits for any

sector of the New York economy, including electricity generation.

64. Rather, with regard to the electric generation sector, the CLCPA directs the PSC,

in a provision set forth within Public Service Law ("PSL") 66-p, to establish a renewable energy

program no later than July 1, 2021. The Act provides that such program should provide that 70%

of electricity geileration in the state should be generated by "renewable energy
sources"

by 2030,
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FILED: ORANGE COUNTY CLERK 12/23/2021 08:51 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 12/23/2021

11 of 45



and that 100% of such electricity generation should be geiiciated by reiiewable energy sources by

2040. PSC adopted such a program, at least in part, by issuing an Order on October 15, 2020 that

modified its Clean Energy Standard.

65. Significantly, however, the CLCPA recognized with its enactment of Section 66-p

that this aggressive clean energy generation targets must be balanced against the obligation to

provide "safe and reliable electric
service."

PSL § 66-p.

66. Accordingly, Section 66-p authorizes PSC to "modify the obligations of

jurisdictional load serving entities and/or the [rcncwable energy source] targets upon consideration

of the factors
described"

in Section 66-b. Id. § 66-p (2).

67. The provision later goes on to explicitly authorize PSC to "temporarily suspeiid and

modify"
the requirements of the renewable energy program in the event it makes a finding that the

program "impedes the provision of safe and adequate electric
service."

Id. § (4).

68. The CLCPA grants to PSC the exclusive power to dctcñnliie whether the 2040 zero

emission goal of its Clean Energy Standard program can be achieved without impeding the

provision of safe and adequate electric service. DEC has no jurisdiction (and no expertise) under

CLCPA to make determiñations concerning the adequacy and reliability of electric service in New

York State.

69. The CLCPA further set timeframes for public hearings, workshops, consultation

with stakeholders, and, finally, the promulgation of regulations by DEC to liiipleiiient the

Council's plan, stating that: "[n]o later than four years after the effective date of this article, the

department, after public workshops and consultation with the council, the environmental justice

advisory group, and the climate justice working group established pursuant to section 75-0111 of

this article, representatives of regulated entities, commüñity organizations, environmental groups,
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health professionals, labor unions, municipal corporations, trade associations and other

stakeholders, shall, after no less than two public hearings, promulgate rules and regulations to

ensure compliance with the statewide emissions rednetion limits and work with other state

agencies and authorities to promulgate regulations required by section eight of the chapter of the

laws of two thousand ninataen that added this
article." ECL § 75-0109(1).

70. With respect to the contemplated regulations to be promulgated after the issüãñee

of a scoping plan and the above-referenced extensive consultation with numerous stakeholders,

the CLCPA required DEC to include in its regulations "legally enforceable emissions limits,

performance standards, or measures or other requirements to control emissions from greenhouse

gas emission sources, with the exception of agricultural emissions from
livestock."

Id. at (2)(b).

71. The CLCPA further requires that the regulations "[r]eflect, in substantial part, the

findings of the scoping
plan."

Thus, not only has DEC not promulgated regulations, but it cannot

promulgate regulations until the Council finalized its scoping plan.

72. As of the date of this Petition, the Council has not issued either a draft or a final

draft scoping
plan.1

73. As of the date of this Petition, other than the issuance of the ñümerical statewide

GHG emissions limits for 2030 and 2050, DEC has not issued proposed regulations to inrplement

the CLCPA, nor has it held public workshops or publicly consulted with the Council regarding

any proposed regulations.

74. Under the Act, DEC is obligated to issue such regulations in 2024.

75. As of the date of this Petition, the DEC has not promulgated any regulation stating

any "legally enforceable emissions limits, performance standards, or measures or other

IOn Decernber 21, 2021, the Council voted to modify a non-public draft, and make the modified draft

public; however, no such draft has been made publicly available.
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requirements to control emissions from greenhouse gas emissions sources..."
related to the

Council's scoping plan or to the CLCPA.

76. Lastly, in an unconsolidated section of law, CLCPA § 7(2) provided that:

In considering and issuing permits, licenses, and other administrative approvals and

decisions, including but not limited to the execution of grants, loans, and contracts,
all state agencies, offices, authorities and divisions shall consider whether such

decisions are inconsistent with or will interfere with the attainment of the statewide

greeilliouse gas limits established in article 75 of the [ECL]. Where such decisions

are deemed to be inconsistent with or will interfere with the attainment of the

statewide greenhouse gas emission limits, each agency, office, authority or division

shall provide a detailed statement of justification as to why such limits/criteria may
not be met and identify alternatives or greenhouse gas mitigation measures to be

required where such project is located.

77. This provision simply directs all state agencies and public authorities, when

considering permits, licenses, and other approvals, to determine whether the decision "is

inconsistent with or will interfere with the attainment of the statewide greeilliouse gas limits

established in article 75 of the
ECL."

Id.

78. Under CLCPA § 7(2), when an executive agency or public authority grants an

approval that it determines is iiiconsistent with such limits, it must provide a stateraciit justifying

the approval and identifying any alternatives or greenhouse gas mitigation measures.

79. CLCPA § 7(2) does not authorize DEC to deny permits based on inconsistency with

the statewide greenhouse gas limits established in Article 75 of the ECL, but rather obligates such

agency to "provide a detailed statement of justification as to why such limits/criteria may not be

met and identify alternatives or greenhouse gas mitigation measures to be required where such

project is
located."

Id.

80. On or about December 30, 2020, the DEC promulgated 6 NYCRR. Part 496, which

adopted "limits on the emission of greenhouse gases from across the State and all sectors of the
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State economy for the years 2030 and 2050, as a percentage of 1990 emissions of 60 percent and

15 percent, respectively, as established in the
[CLCPA]."

6 NYCRR. Part 496.1.

81. When it promulgated 6 NYCRR Part 496, DEC stated on its website that the

regulation: "adopts limits on the emission of greenhouse gases in 2030 and 2050, as a percentage

of 1990 emissions, per the requirements of the [CLCPA]. It applies to all emission sources in the

State, but the rule does not itself impose compliance
obligations."2

(emphasis provided).

82. DEC's Regulatory Impact Statement, required under SAPA, state that Part 496 did

not impose any costs because "[t]he rule does not impose any compliance requirement on any

entity, and therefore does not directly impose any costs on regulated entities...Other regulatory

and non-regulatory policies will be required to ensure that these emissions limits are met, as

contemplated in the CLCPA. As such, while this rule does not itself impose a cost on any entity,

future actions by [DEC] and other State agencies to implement the CLCPA will consider costs as

necessary and appropriate. This includes as part of any [DEC] rulemaking actions pursuant to

[SAPA]."
See Regulatory Impact Statement Summary 6 NYCRR Part 496, Statewide Greenhouse

Gas Emissions Limits.3

83. DEC's Regulatory Impact Statement further stated that "there is no compliance

schedule required by the establishment of the proposed rule because, as discussed above, the rule

does not itself impose any compliance obligations on any
entity."

Id.

84. DEC's summary of its assessment of public comments on Part 496 further stated:

"while this rule is foundational to the overall implementation of the Climate Act, Part 496 does

not itself impose any compliance obligations on any entity. Future actions by the Department and

2See https://www.dec.ny.cov/regulations/121052.html (last checked December 14, 2021).

3Available at https://www.dec.ny.gov/does/administration_pdf/revrissum496.pdf (last checked December

14, 2021).
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the State will be necessary to ensure the achievement of the statewide greenhouse gas (GHG)

emission limits, as required by the Climate
Act."

See Summary of the Assessment of Public

Comments for 6 NYCRR Part 496, Statewide Greenhouse Gas Emissions Limits.4

HL The Article 10 Proceeding

85. Article 10 of the Public Service Law provides for a comprehensive, unified

proceeding for the siting and environmental review of proposed electric generating facilities before

the New York Board on Electric Generation Siting and the Environment (the "Siting Board") and

sets forth the process with which an applicant must comply to site or repower such electrical

generation.

86. Article 10 supplants the environmental review process under the State

Environmental Quality Review Act ("SEQRA"), and preempts all other state and local permits

and approvals, stating that "[n]otwithstanding any other provision of law, no state agency,

municipality or any agency thereof may, except as expressly authorized under this article by the

board, require any approval, consent, permit, certificate or other condition for the construction or

operation of a major electric generating facility with respect to which an application for a

certificate hereunder has been filed . . .
"

PSL § 172.

87. With respect to certain Federally-delegated or approved permitting programs,

including Title V air permits, PSL § 172 states: "however, . . . the department of environmental

conservation shall be the permitting agency for permits issued pursuant to Federally-delegated or

approved authority under the federal Clean Water Act, the federal Clean Air Act and the federal

Resource Conservation and Recovery Act. In issuing such permits, the commissioner of

environmental conservation shall follow procedures established in this article to the extent that

4Available at https://www.dec.ny.gov/does/administration pdf/apesumm496.pdf (last checked December

14, 2021).
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they are consistent with Federally-delegated or approved environmental permitting authority. The

commissioner of environmental conservation shall provide such permits to the board prior to its

deter.-.-'~ation whether or not to issue a certificate. The issuance by the department of

environmental conservation of such permits shall in no way interfere with the required review by

the board of the anticipated environmental and health impacts relating to the construction and

operation of the facility as proposed, or its authority to deny an application for certification

pursuant to section one hinidred sixty-eight of this article, and, in the event of such a denia~, any

such permits shall be deemed null and
void,"

88, On or about May 24, 2018 â€”
roughly a year before the CLCPA was signed into

law and roughly a year and half before it became effective â€” Danskammer cor.~-e.«~d the

process for approval under Article 10 of the Public Service Law to replace the existing generating

equiprrie.-«at its natural gas-fired power plant with more efficient turbines, informally referred to

as a
"repowering"

of the facility, by filing a letter and attached Public Involvement Program

("PIP") with the Secretary of the Siting Board,

89. The e~i~»~g Danskammer generating station has four operating steam turbines with

a coLLLIJlii'Gd iiaiiieplate generating capacity of 511 MW (the intended full-load sustained output of

a facility), Danskar.~rier proposed to repower its plant through the addition of a new combustion

turbine generator and steam turbine generator, often referred to as a combined cycle power plant,

The existing turbines would be retired once the new combined cycle plant was CG isleted. See

New York State Department of Public Service Case No, 18-F-0325.

90, Article 10 is i~<ended to be a centralized cc.â€”.-.i-.-e-ensive process for the siting of

new or rapiered generating facilities. The only permits and approvals that the Article 10 process

does not encompass are federal permits and Federally-delegated permits, such as a Title V air
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permit, issued by DEC pursuant to authority granted under the Federal Clean Air Act. PSL

§ 172(1).

91. A Title V air permit is a federally delegated or approved permit, delegated or

approved under the Clean Air Act to DEC by the Administrator of the United States Environmental

Protection Agency ("EPA"). PSL § 172(1).

92. Article 10 requires the DEC Columissioner in issuing such permits to "follow the

procedures set forth in this article to the extent that they are consistent with federally delegated or

approved environmental
permitting."

Id.

IV. The Title V Permit Application

93. On or about November 15, 2019, consistent with the Article 10 procedures set forth

in PSL § 172, Danska mmer applied, though its consultant TRC Companies, Inc. ("TRC"), to DEC

for a modification to its Title V air permit (the "Title V Permit Application"). A copy of the Title

V Permit Application is annexed hereto as Exhibit A.

94. Danskammer, through TRC, suppleiñeñted its Title V Permit Application on or

about December 3, 2019, and a copy of the suppleniental materials are attached hereto as Exhibit

B.

95. On or about January 31, 2020, DEC issued its First Notice of Incomplete

Application ("NOIA"), requesting that Damkammer provide, among other things, "[a]n

assessment of how the issuance of a Title V permit modification by [DEC] would be consistent

with the greenhouse gas emissions limits established in Article 75 of the envirowniental

conservation law, as required by Section 7(2) of the [CLCPA] (Chapter 106 of the Laws
of2019)."

A copy of the January 31, 2020 NOIA is attached hereto as Exhibit C.
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96. Throughout early to mid-2020, Danskammer and its consultant team, DEC staff,

and staff for the Department of Public Service ("DP S"), conferred on the CLCPA consistency

assessment, how to model emiccions, and the scope of the response to DEC's request.

97. Danskammer retained ICF International, Inc. ("ICF"), a well-known consulting and

technology services company known for its work in the energy sector, to conduct the requested

analysis and prepare the CLCPA consistency assessment. On or about July 8, 2020, Danskammer,

through ICF, submitted a "Supplemental Greenhouse Gas
Analysis"

to DEC, a copy of which is

attached hereto as Exhibit D.

98. The Supplemental Greenhouse Gas Analysis concluded that the Project, as "among

the most efficient electric generating facilities in NYS, ... will reduce system-wide GHG emissions

in the northeast by displaciñg less efficient and higher-emitting generating facilities both inside

and outside
NYS."

(ICF Report at 3).

99. The Supplemental Greenhouse Gas Analysis further concluded that the project

would complement "intermittent renewable energy resources added to the NYS electrical grid by

providing a flexible resource to the electric system due to its quick ramp
rate."

(Supplemental

Greenhouse Gas Analysis at 4). In other words, the new Dan cknmmer Energy Center would

provide an added benefit beeâüse of its ability to quickly ramp up to meet unexpected spikes in

energy demand, or reductions in load that may occur through intermittency and marginal reliability

benefits associated with renewable generation such as wind or solar.

100. The Supplemental Greenhouse Gas Analysis further noted that, to meet the

CLCPA's goals, some firm dispatchable resources (such as natural gas-fired power plants) would

need to be retained and converted to RNG or
"green"

hydrogen, and that the project would be a

prime candidate to convert to RNG or green hydrogen due to its fast ramp rate, allowing it to reach
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full output in less than an hour, resulting in electricity being rapidly dispatched to quickly meet

shortfalls resulting from the intermittent nature of renewable generation. (p. 11).

101. The Supplemeiital Greenhouse Gas Analysis also concluded that the feasible

conversion of the Dambmmer facility to RNG or green hydrogen was consistent with

NYSERDA's June 24, 2020 study entitled "Energy+Environmental Economics, New York State

Decarbonization Pathways
Analysis."

This study showed that increased electrification of the grid

would be necessary to meet the CLCPA goals (resulting from initiatives such as the conversion of

conventional vehicles to electric vehicles and the conversion/transition of industrial, commercial

and residential buildings away from fossil fueled heating) and would thereby significantly increase

electricity demand, which could cause reliability challenges for the state's electricity system.

Periods of low renewable generation could place added stress on the system absent fast-start finn

dispatchable resources, such as the Danskammer Energy Center, which, in the future could operate

on carbon-free fuels like RNG and green hydrogen. Id. at 4.

102. On or about August 18, 2020, DEC issued a request for supplemental information

and clarifications, which asked for sixteen different categories of information, none of which

pertained to the CLCPA consistency analysis. That reqüest is attached hereto as Exhibit E.

103. On or about September 8, 2020, DEC issued a second NOIA, requesting

supplemental information on the CLCPA consistency analysis. Specifically, DEC staff requested

that the analysis "be revised as based on GHG emissions within NYS, as well as relevant upstream

out-of-state emissions, and not solely on projected out-of-state GHG emissions
reductions." A

copy of the September 8, 2020 NOIA is attached hereto as Exhibit F.
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104. DEC instructed that the analysis was to include "emissions from the facility itself,

as well as upstream GHG emissions associated with the extraction and transmission of the natural

gas proposed to be combusted at the
facility."

Id.

105. DEC further instructed that the analysis include estimated fugitive emissions, and

additional information on the potential use of RNG for the project. Id.

106. On or about November 17, 2020, Danskammer responded to DEC's September 8,

2020 NOIA. A copy of that response is attached hereto as Exhibit G.

107. In that November 17, 2020 response to DEC's request for an assessment of

grêêñhouse gas emissions within New York, as well as relevant upstream, out-of-state emissions,

Danskammer provided a supplemental report prepared by ICF ("November Supplemental Report")

that provided the requested analysis and concluded that the project would result in a significant

net reduction of statewide GHG emissions from 2025 through 2029, and, with a transition to green

hydrogen or RNG by 2040, the reduction would continue into 2040 and beyond. Exhibit G at 4-6

(November Supplemental Report).

108. In response to DEC's request for fugitive emissiom data, Danskammer provided

data showing that the amount of fugitive emissions attributable to the delivery of natural gas from

pipeline to project would be less than one pound per year. Id. at 2.

109. In response to DEC's reqüest for additional information regarding the feasibility of

RNG use, Danskammer provided information, including a NYSERDA report and PSC ruling,

demonstrating: (i) that RNG use would constitute a zero-emissions fuel source and that, were the

project to convert to RNG use, its consumption would represent approximately 3.49% of the

current RNG feedstock; and (ii) that it would be feasible to operate the plant using RNG, both

presently and in the future.

21

FILED: ORANGE COUNTY CLERK 12/23/2021 08:51 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 12/23/2021

21 of 45



110. On or about January 19, 2021, DEC issued yet another NOIA, requesting that

Danskammer include "NO2
[sic]"

emissions where not included in its analysis, and provide plans

to address "the situation in the event that all of the [RNG] that is needed to meet the CLCPA targets

is not
obtained." A copy of DEC's January 19, 2021 notice of incomplete application is attached

hereto as Exhibit H.

111. DEC made this request even though the proposed conversion of the project to run

on RNG would not need to occur to meet any of the CLCPA goals for another 19 years.

112. On or about February 8, 2021, Danskammer, through its counsel Barclay Damon,

responded to the NOIA. A copy of that response is attached hereto as Exhibit L

113. Regarding the information on N20 emissions, Danskammer provided an additional

study by its consultant, ICF, showing all potential N20 emissions for 2025, 2030, 2035, 2040 (for

RNG use), and 2040 (green hydrogen use). The study further incorporated those potential

emissions into its CLCPA consistency analysis and concluded that the project would reduce

statewide GHG emissions from 2025 and into 2040 and beyond. Exhibit I (including ICF

Addendum to November Supplemental Report).

114. Regarding the information on RNG availability in 2040 and beyond, Danskammer

noted that, in order to remain consistent with the PSL § 66-p requirement for the electricity sector

to be zero emissions by 2040, and the further requirement for 85% reductions in GHGs from a

1990 baseline by 2050, the project would: (1) convert to operate on green hydrogen or on RNG;

(2) continue to operate to the extent authorized under PSL § 66-p and the CLCPA; (3) find other

solutions that may not be identifiable now, 19 years in advance of the 2040 "zero
emissions"

target

date; or (4) shut down the project. The Petitioner asserted that any one of these four options would
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ensure that any newly issued Title V permit for the repowered Danskammer Energy Center would

be consistent with the CLCPA.

115. On or about July 1, 2021, DEC issued a notice of complete application ("NOCA")

for Danskammer's Title V permit application and a draft permit, a copy of which is attached hereto

as Exhibit J, which DEC stated would be subject to public comment.

116. Issüance of a draft permit by DEC typically signifies its belief that the permit, as

conditioned, meets all necessary requirements for issuance.

117. Despite its notice of complete application and draft permit, DEC stated in the

NOCA, without any supporting information, that "[b]ased on the information currently available,

it appears that the proposed project would be inconsistent with or would interfere with attainment

of the Statewide GHG emission limits established in the
[CLCPA]."

Exhibit J at 3.

118. The notice further stated that "[p]ursuant to Section 7(2) [of the CLCPA], if an

agency's decision would be inconsistent with or would interfere with the Statewide GHG emission

limits, then the agency must also: (1) provide a detailed statement of justification of the project

notwithstanding inconsistency with the [CLCPA]; and (2) identify alternatives or GHG mitigation

measures to be required. Based on the information provided to date, the [DEC] is not currently

able to satisfy either of these two elements with respect to the proposed project absent additional

information."
Exhibit J at 3-4.

119. The above-quoted stateñient is remarkable for its misinterpretation of the CLCPA,

its factual inaccuracy, and its prejudicial determination in a NOCA that must be published for

public commêñt. The NOCA failed to explain how an application that contemplated a shut down

in 2040 (if it had no other option to meet PSL § 66-p's target for zero emissions from the electricity

generating sector by 2040) could be considered
"inconsistent"

with the Act that contained such
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limits. The NOCA also failed to elaborate on how DEC could determine that a Title V permit that

would expire in 2027 would be inconsistent with non-existent and yet-to-be-promulgated GHG

emissions limitations to meet statewide GHG reductions required for 2030 and 2050.

120. On or about September 13, 2021, Danskammer respolided to the NOCA, stating

that contrary to DEC's factually and legally inaccurate statements, "Danskammer has shown

through a significant amount of information submitted to the [DEC] that the project is not

lilecilsistent with nor will it interfere with the attainment of statewide greenhouse gas
emissions."

V. DEC's Denial of the Title V Permit Application.

121. On or about October 27, 2021, DEC, ignoring the pendency of the Article 10

proceeding where the issues relating to the CLCPA were among the topics to be considered by the

Siting Board, issued a notice of denial of Danskammer's Title V permit application, a copy of

which is attached hereto as Exhibit K.

122. In its notice of denial, DEC stated that the basis for its denial was that the project

"would be incolisisteiit with or would interfere with the attainment of statewide GHG emission

limits established in Article 75 of the
ECL."

Exhibit K at 2.

123. It further cited 6 NYCRR § 621.10(f), a regulation which states: "[a]n application

for a permit may be denied for failure to meet any of the standards or criteria applicable under any

statute or regulation pursuant to which the permit is sought, including applicable findings

required by article 8 of the ECL and its iñrplementing regulations at Part 617 of this Title, or for

any of the reasons set forth in section 621.13(a)(1)-(6) of this
Part."

(cmphasis added).

124. In its notice of denial, DEC admitted that the Siting Board was currently reviewing

Danskammer's Article 10 application, but described the Title V permit as "independent
from"

the

Article 10 proceeding. Id. at 2-3.
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125. In its notice of denial, DEC conceded that the CLCPA established the Climate

Action Council, "which is currently developing a Scoping Plan that will provide recommendations

for how the State will achieve the Statewide GHG emission limits as well as net zero GHG

emissions by
2050."

126. The notice of denial also admitted that its determination was standardless, given

that by Jañüary 1, 2024, DEC would "promulgate substantive and enforceable regulations on all

GHG emission sources that reflect the Scoping Plan recommendations and ensure compliance with

the Statewide GHG emission
limits."

127. DEC further cited CLCPA § 7(2), but grossly mischaracterized that provision of

law, c0ñclüding that DEC "cannot issue a Title V permit to Danskammer for the Project, unless

the Departmeñt can ensure compliance with all requirements of CLCPA Section
7."

128. However, CLCPA § 7(2) does not authorize, much less compel, DEC to deny a

permit, nor does it provide a single project-specific
"requirement"

that the Department must

"ensure compliance
with."

129. Rather, CLCPA § 7(2) provides that where the decision to issue a permit would be

inconsistent with statewide GHG emission limits established by the ECL, DEC must "provide a

detailed statement of justification as to why such limits/criteria may not be met and identify

alternatives or green-house gas mitigation measures to be required where such project is
located."

130. DEC went on to irrationally conclude that because the project would "be a new

source of a substantial amount of GHG emissions, including both direct and upstream GHG

emissions, and that the project would constitute a new and long-term utilization of fossil fuels to

produce electricity without a specific plan in place to comply with the requirements of the

[CLCPA,]"
issuance of the Title V permit would be inconsistent with the CLCPA. Id. at 7.
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131. DEC, despite being the permitting authority that requested multiple analyses in

three notices of incomplete applications, stated that it "is not able to, nor does it need to, address

or evaluate all of the methodological assumptions or analytic decisions made by Danskammer or

ICF for purposes of their own estimates of GHG emissions from the
Project."

Id. at 12.

132. Had DEC taken the time and effort to address and evaluate the data and

methodological assumptions that Danskammer had provided to DEC in respcase to its requests, it

could not have reached any reaschable determination other than finding permit issuance consistent

with the CLCPA, in addition to meeting the requirements of DEC's own Title V regulations.

Instead, DEC chose to ignore the data and science, to make a legally and factually flawed decision

that is arbitrary, capricious, lacking any basis in law or regulation, üñeonstitutional, and fatally

erroneous.

133. DEC determined that the total GHG emissions attributable to the project were

"substantial"
and would be attributable to a single emissions source.

134. That determination by DEC, however, disregards the other data and analysis that

Danskammer had provided and which demonstrated that the project's emissions would be offset

by the displacement of less efficient fossil fuel generation, resulting in a net GHG decrease, both

in New York and upstream.

135. DEC further found that "[t]o achieve the State's climate change and clean energy

policies as outlined in the CLCPA, the State needs to continue to accelerate its ongoing transition

away from natural gas and fossil
fuels"

and that the CLCPA's target of an emission-free electrical

grid by 2040 is inconsistent with the project, ignoring that such target, set forth in PSL Section 66-

p, is not part of the Section 7(2) consistency determination.
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136. Regardless, although DEC acknowledged that Danskammer had proposed several

options to transition away from natural gas by 2040, including the use of green hydrogen or RNG,

or simply shutting down the plant, DEC simply decreed, without substantive analysis, that none of

those options was acceptable.

137. At minimum, DEC's refusal to recognize a shut-down of the plant as a viable, if

not guaranteed, method to meet the 2040 emiccinne free electric sector target must be deemed an

irrational and unsupported conclusion.

138. DEC wrongfully and unlawfully deemed Danskammer's demonstration that its

facility would further the CLCPA's statutory goals of carbon-free electricity generation by 2040

to be "uncertain and
speculative[.]"

139. DEC had no authority to dictate how the Danskammer Energy Center should

achieve the 2040 deadline for zero emission generation set forth in PSL § 66-p, as consistency

with such target is not part of the Section 7(2) analysis under the CLCPA, and is clearly in the

province of the PSC to determine in any event.

140. But even if DEC possessed such authority (which it does not), given that the target

date is rdneteen years away, the Council has not even issued a scoping plan to show how it

recommends achieving that goal, and DEC has not issued regulations that set the standards and

limits to further the CLCPA limits, targets, and goals, any current demonstration by Danskammer

on how it would achieve zero emissions by 2040 would necessarily have to include some degree

of speculation and uncertainty on Danskammer's part.

141. DEC's determination also summarily and irrationally rejected the potential future

conversion of the plant to green hydrogen as a potential mitigation measure to achieve future

reductions in GHG emissions as
"speculative."
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142. DEC found there to be uncertainty surrounding the use of green hydrogen in

existing combustion turbines and noted that higher emissions of oxides of nitrogen (NOx), which

is not considered a GHG, would be generated.

143. Thus, although DEC in its permit rejection freely speculated that the Danskarsiiler

Energy Center would not be able to reduce or eliminate GHG emissions twenty to thirty years in

the future, it refused to afford Damkammer even the length of the proposed Title V permit term,

to demonstrate the feasibility of converting the plant to burn green hydrogen by those long-term

deadlines.

144. Regarding RNG use, DEC determined that it would be "technically
feasible,"

but

that DEC speculated without basis that there would be future supply constraints, and noted that it

had not yet been approved as a zero emissions fuel by the PSC.

145. Accordingly, while DEC, on the one hand, rejected the potential use of RNG or

hydrogen as speculative, when addressing RNG, it admitted its use was feasible, but then went on

to speculate, with no rational basis, that there would be a future supply constraint, and therefore,

it was not a viable option for demonstrating consistency with the CLCPA.

146. DEC further stated, with respect to the potential use of green hydrogen or RNG,

that "[w]hile the overall implêracntation of [the CLCPA] by the State is ongoing and some details

may be uncertain, it is already clear that construction and operation of a new fossil fuel-fired power

plant is inconsistent with the [CLCPA], unless an adequate justification, assessment of alternatives,

and GHG mitigation are
provided."

147. DEC also summarily rejected the ICF report's analysis of how a more efficient

state-of-the-art plant would displace other less-efficient and higher-eiiiitting generation sources,

concluding with no support in law or logic, that such displacement "is not a sufficient basis to
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determine consistency with the Statewide GHG emission limits established in Article 75 pursuant

to CLCPA Section
7(2)."

148. DEC relied on no competing study for its conclusion, and apparently irrationally

determined that any new GHG emissions source would be inconsistent with the CLCPA's

statewide GHG reduction goals, even if this new GHG source resulted in a net reduction in

statewide GHG emissions. CLCPA Section 7(2), to the extent that it requires agencies to consider

whether issuance of a permit would be "inconsistent with or [would] interfere with the attaiñmeñt

of the statewide GHG limits established in [ECL Art.
75],"

contemplates the very kind of state-

wide displacement analysis rejected out of hand by DEC.

149. DEC's rejection also purported to evaluate the need and justification for the project,

even though neither the Federally-delegated or approved Title V program nor any other New York

state laws or regulations give DEC the authority to make determinations about the need and

justification for new electricity generation, a function given to the Siting Board for purposes of

siting under PSL Article 10, and to the PSC, the New York State Reliability Council, and the New

York Independent System Operator ("NYISO") for other purposes.

150. Although DEC has no authority or expertise to determine whether a power plant in

New York is needed or justified, it nevertheless decided to expropriate the authority vested

exclusively in the Siting Board to make such determinations (PSL §§ 168[3], 172[1]), and

unlawfully went on to make that determination in attempting to justify its flawed Title V decision.

151. DEC first examined but rejected the conclusions of a 2020 NYISO Reliability

Needs Assessment ("RNA") published in 2020,5 which found that there was not enough generation

in New York City to avoid blackouts. Exhibit K at 12-13.

5Available at https://www.nyiso.com/documents/20142/2248793/2020-RNAReport-Nov2020.pdf (last

checkedDecember 22, 2021).
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152. NYISO reached this conchmian based on the performance of a resource adeqüãey

analysis, defined as the ability of the electric system to supply the aggregate demand and energy

requiremêñts for all customers at all times, on a probabilistic basis to capture the random nature of

system outages. RNA at 2.

153. NYISO concluded that the New York system would only have sufficient resources

if the probability of an unplanned disconnection of finn load is equal to or less than the standard

of once in every 10 years or 0.1 event per year. RNA at 40.

154. NYISO further concluded that reliability needs could be met with "combinations

of solutions including generation, transmission, energy efficiency, demand response measures, or

changes in operating
protocols." RNA at 3.

155. DEC rejected that conclusion, instead referencing information included in a

presentation regarding post-RNA base case updates, in which the presenters posited that

traiminission upgrades could result in power peak load to reduce transñ1ission security needs.

Exhibit K at 13, fn. 40.

156. DEC interpreted this presentation as a resolution of the deficiencies identified in

the NYISO's RNA report, allowing up to 800 MWs of capacity to be removed from "Zone G -

where the project is to be located - in
2030"

without resulting in "loss of load
expectations,"

meaning the number of hours per year that electricity production cannot meet demand. Exhibit K

at 13.

157. Having determined that a NYISO presentation "resolved
deficiencies"

identified in

the NYISO RNA report, DEC then simply subtracted the project's proposed MWs from Zone G,

where Danskammer operates, noted no anticipated loss of load expectations from the missing
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power geñeration, and concluded that there is "no demonstrated reliability need or justification for

the
Project."

Id.

158. DEC's analysis and coñelusions as to need and reliability is entirely outside of, and

exceeds, its statutory charge in making a determination in a Title V permit application.

159. In addition, DEC's conclusions in clude no foresight, understanding or

consideration of how the installed capacity base of generation within New York will change and

evolve over the next twenty years, and its requirements to maintah grid reliability.

160. In so ruling, DEC has also exceeded its authority pursuant to CLCPA § 7(2) and

the Environmental Conservation Law generally. DEC's analysis and conclusions as to need and

reliability reflect a gross oversimplification of anticipated load projections and related capacity

issues, are outside of DEC's technical expertise and Legislatively-delegated authority, and are

factually erroneous, arbitrary and capricious

161. Under New York law, the DEC is not responsible for, nor is it qualified to, oversee

the operations of electrical corporations that own power generation, and whether those generation

sources provide safe, reliable utility service at a reasonable rate, and neither is the NYSIO, for that

matter, although the NYISO's studies certainly help inform that responsibility.

162. Rather, the Siting Board and the Public Service Commission is charged with doing

so.

163. Those entities were considering this information in the context of the ongoing

Article 10 proceeding, which will impermissibly and prematürely come to an end if DEC's

unlawful and irrational Title V permit denial is allowed to stand

164. On or about November 24, 2021, in order to preserve its rights before the

administrative tribunal, Danskammer filed an administrative appeal of DEC's notice of denial.
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FIRST CAUSE OF ACTION

DECLARATORY JUDGMENT THAT THE CLCPA DOES NOT AUTHORIZE

DEC TO DENY ISSUANCE OF THIS TITLE V PERMIT APPLICATION

165. Petitioners repeat and reallege paragraphs 1 through 164, as if fully set forth herein.

166. The CLCPA does not authorize DEC to deny a Title V Permit.

167. The CLCPA authorizes DEC to establish statewide GHG emissions limits against

a 1990 baseline for 2030 and 2050.

168. DEC promulgated a rule calculating those limits as 245.87 and 61.47 million metric

tons of carbon dioxide equivalents, respectively.

169. Regarding the statewide GHG limits rule, DEC has stated that:

The rule adopts limits on the emission of greenhouse gases in 2030 and 2050,
as a percentage of 1990 emissions, per the requirements of the Climate

Leadership and Coiñiñüñity Protection Act. It applies to all emission sources in

the State.

170. The CLCPA authorizes DEC to promulgate rules to implement the

recommendations of the Council following the issuance of the Council's scoping plan.

171. The Council has not publicly issued its draft scoping plan, held the requisite public

hearings on that draft scoping plan, nor finalized the scoping plan.

172. Accordingly, DEC has not promulgated regulations implemêñting that scoping

plan.

173. CLCPA § 7(2) provides that DEC and other state agencies must, in considering and

issuing permits, "consider whether such decisions are inconsistent with or will interfere with the

attainment of the statewide greenhouse gas limits established in article 75 of the
[ECL]."

174. If an agency grants a permit for an action that it has deemed "inconsistent with the

or will interfere with the attainment of the statewide greenhouse gas emission limits, each agency,

office, authority or division shall provide a detailed statement of justification as to why such
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limits/criteria may not be met, and identify alternatives or greenhouse gas mitigation measures to

be required where such project is
located."

175. CLCPA § 7(2) does not give DEC the authority to deny a permit solely on the basis

that a proposed action may be inconsistent with statewide GHG emission limits.

176. Rather, CPLA § 7(2) affords a state agency the authority to make a public statement

of justification when granting a permit or approving other actions that may be inconsistent with

statewide GHG limits, and to require mitigation and alternatives as a condition of such approval.

177. Accordingly, DEC's rejection of the Danskammer Title V application on the sole

grounds of the CLCPA was unlawful and beyond the agency's jurisdiction.

178. New York Public Service Law § 172 provides that all state permitting issues other

than those delegated by the Federal government, such as Title V, are solely within the purview of

the Siting Board.

179. The CLCPA is a law of the State of New York.

180. Therefore, the Siting Board is the only state entity charged with making any

determination that an action within its purview is inconsistent with the CLCPA.

181. Accordingly, DEC lacked jurisdiction to deny the Danskammer Title V permit

application pursuant to CLCPA § 7(2) and exceeded the authority granted to it under state laws,

including, but not limited to, the Environmental Conservation Law, New York Public Service Law

§ 66-p, and Article 10 of the Public Service Law, by issuing a permit denial on that basis.

182. This Court should vacate DEC's notice of denial of Danskammer's Title V permit

application, issue a declaratory ruling stating that the CLCPA § 7(2) does not authorize DEC to

deny a Title V permit based on CLCPA§ 7(2) or on PSL § 66-p, and remand the matter to DEC

for further action consistent with the Court's declaration.
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SECOND CAUSE OF ACTION

DEC'S PERMIT DENIAL ESTABLISHED AND APPLIES A NEW RULE, AND
DEC FAILED TO COMPLY WITH SAPA AND N.Y. CONST., ART. IV, 5 8

183. Petitioners repeat and reallege paragraphs 1 through 182, as if fully set forth herein,

184. N.Y. Const., Art. IV, ( 8 states as follows: "No rule or regulation made by any state

department, board, bureau, officer, authority or co>.u-isation, except such as relates to the

organization or internal management of a state department, board, bureau, authority or commi ssio~

shall be effective until it is filed in the office of the department of
state,"

185. In accordance with the N.Y. Constitution, SAPA sets forth the minimum

procedures that an Agency must follow to adopt a rule,

186. DEC is an
"Agency"

within the meaning of SAPA ( 102(1).

187. In denying D~ii~k~mmer's Title V permit application, DEC established a de facto

rule that an app»cant bears the burden of proving its project is consistent with the CLCPA, and

that DEC may deny a Title V air permit application if DEC determines that such an application is

not inconsistent with the statewide greenhouse gas targets authorized by the CLCPA.

188, Even assuming arguendo that the CLCPA authorized DEC to deny its Title V

permits on the basis of the CLCPA â€”which it did not â€”and to issue regulations providing for such,

its attempt to establish such de facto rule also fails as a matter of law

189. DEC's de facto rule is inconsistent with 6 NYCRR Part 496, which is a promulgated

regulation,

190. When DEC promulgated Part 496, it conc.uded in its Regulatory Impact Statement,

a required doc~-.-.~nt under SAPA, that Part 496 did not impose any costs because "[tjhe rule does

not impose any compliance requirement on any entity, and therefore does not directly impose any

costs on regulated entities.... Other regulatory and non-regulatory policies will be required to
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ensure that these emissions limits are met, as contemplated in the CLCPA. As such, while this

rule does not itself impose a cost on any entity, future actions by [DEC] and other State agencies

to implement the CLCPA will consider costs as necessary and appropriate. This includes as part

of any [DEC] rulemaking actions pursuant to [SAPA]."6

191. DEC's summary of its assessment of public comments on Part 496 further stated:

"while this rule is foundational to the overall implementation of the Climate Act, Part 496 does

not itself impose any compliance obligations on any entity. Future actions by the Department and

the State will be necessary to ensure the achievement of the statewide [GHG] emission limits, as

required by the Climate Act."7

192. DEC's website further states that Part 496 "adopts limits on the emission of

greenhouse gases in 2030 and 2050, as a percentage of 1990 emissions, per the requirements of

the [CLCPA]. It applies to all emission sources in the State, but the rule does not itself impose

compliance obligations."8

193. At the time DEC denied the permit, DEC's Division of Air Resources had issued

an internal guidance memorandum entitled "[the CLCPA] and Permit
Applications"

dated

September 1, 2020.

194. The internal guidance memorandum discusses the information that should be

included in a Title V permit application, and DEC staff's evaluation of that information.

6See Regulatory Impact Statement Suñüñüiy 6 NYCRR Part 496, Statewide Greenhouse Gas Emissions

Limits, available at https://www.dec.ny.gov/does/administration_pdf/revrissum496.pdf (last checked

December 14, 2021).

7See Süüüñüiy Of the ASSeSSment of Public Comments for 6 NYCRR Part 496, Statewide Greenhouse Gas

Emissions Limits, available at https://www.dec.ny.cov/does/administration odf/apesumm496.pdf (last

checked December 14, 2021).

8See https://www.dec.ny.gov/regulations/121052.html (last checked December 14, 2021).
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195. The internal guidance instructs DEC staff to request an objective analysis of the

GHG and carbon dioxide equivalent ("CO2e") emissions from a project, including
"upstream"

out-of-state emissions, and a description of proposed mitigation measures from the facility owner

or operator.

196. The guidance states that "acceptable mitigation methods will depend on the

particulars of a project, but they may include items such as add-on controls, periodic equipment

tune ups, firing less emissive fuels, and other similar
items."

197. The guidance does not state that DEC staff may deny a permit if staff determines

that a project is inconsistent with the CLCPA.

198. Rather, the guidance instructs staff to include in the permitting documentation a

brief d kasion of the CLCPA analysis, and to discuss the relevant mitigation measures, or, if such

mitigation is not possible, to explain why.

199. The guidance was not promulgated as a regulation pursuant to SAPA, and states

that it is meant to provide DEC staff with internal guidance on evaluating the CLCPA in new Title

V and air state facility permitting actions.

200. On or about December 8, 2021, DEC issued revised guidance (Proposed DAR

Policy DAR-21), which attempted to establish an internal policy consistent with its decision in the

Danskammer Title V permit application after the fact.

201. This post hoc guidance instructed DEC staff to find a project inccasistent with the

CLCPA if it "does not conform with the Scoping Plan or regulations designed to achieve

compliance with the Statewide emission limits established in ECL Article 75 and reflected in Part

496,"
"the project creates or êñables a significant new source of GHG emissions,"

"the project

facilitates the expanded or continued use of fossil fuels through infrastructure
development"

and

36

FILED: ORANGE COUNTY CLERK 12/23/2021 08:51 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 12/23/2021

36 of 45



"the project interferes with the attainment of zero-emissions electric generation sector by 2040

requirement."

202. DEC's Policy DAR-21 did not instruct staff to deny a Title V permit if staff finds

a project to be inconsistent with the CLCPA.

203. DEC's Policy DAR-21 was not promulgated as a rule.

204. As evidenced by DEC's denial of Danskaiñiner's Title V permit application, in

denying Danskammer's Title V permit, DEC did not follow its internal guidance, nor did DEC

follow any known regulation promulgated pursuant to SAPA.

205. Instead, DEC established its own de facto rule specifically for the evaluation of

Title V permit applications for power plants.

206. Under that rule, DEC has created a de facto ban on all Title V permitting for natural

gas-fired power plants.

207. Furthermore, this de facto rule places the burden of proving CLCPA consistency

on an applicant and provides DEC unilateral authority to reject the applicant's analysis and/or

proposed mitigation measures.

208. Under SAPA § 202, "[p]rior to the adoption of a rule, an agency shall submit a

notice of proposed rulemaking to the secretary of state for publication in the state register and shall

afford the public an opportunity to submit commêñts on the proposed
rule."

209. Furthermore, SAPA § 202 requires that the notice of a proposed rulemaking must

appear at least sixty days prior to the addition of a rule for which no public hearing is required, or

the first public hearing on a proposed rule.

210. The notice of a proposed rulemaking must contain the cIciñéüts set forth in SAPA

§ 202(f), including the statutory authority upon which proposed rule is made.
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211. DEC did not follow the minimum procedure set forth in SAPA in establishing the

de facto rule it erroneously applied to deny the Danskammer Title V permit application.

212. DEC did not publish notice of a proposed rulemaking regarding its de facto Title V

rule, did not take public commeñt on its prompt payment rule, did not provide notice of its

rulemaking, and did not provide notice of adoption of its rule, all of which are required under

SAPA.

213. To the extent DEC relied upon guidance that was not promulgated as a regulation

to deny the Title V permit, such reliance was inappropriate, and unlawfully deprived Danskammer

of its rights under the New York State Constitution and SAPA.

214. By failing to follow the rulemaking procedure set forth in SAPA and the New York

Constitution, Danskammer, as well as other stakeholders and regulated businesses with interests

in Title V air permitting, were deprived of the opportunity to have any input into DEC's de facto

Title V rule and were deprived of the opportunity to make reasoned business decisions based on

notice of a change of policy, and an opportunity to be heard with respect to its contents.

215. In promulgating its prompt this de facto rule without regard to the requirements of

SAPA, and in derogation of the rights of the regulated commuñity, DEC violated SAPA § 202,

and as such, the Court should find the rule void ab initio.

THIRD CAUSE OF ACTION

DEC'S DENIAL OF THE TITLE V PERMIT APPLICATION IN THE ABSENCE

OF REGULATIONS SETTING FORTH APPLICABLE EMISSION STANDARDS

AND LIMITS FOR GHG EMISSIONS FROM NEW ELECTRIC GENERATING

FACILITIES WAS A STANDARDLESS DETERMINATION IN VIOLATION OF

PETITIONER'S DUE PROCESS RIGHTS

216. Petitioners repeat and reallege paragraphs 1 through 215, as if fully set forth herein.

217. As noted, the CLCPA does not authorize DEC to deny a permit based on the

language in CLCPA § 7(2).
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218. No other section of the CLCPA authorizes DEC to deny permits for a project based

on its determination that the project is inconsistent with statewide greenhouse gas limits covering

all emission sources in the state.

219. Indeed, the CLCPA sets forth a clear series of steps, including the Council's public

release of a draft scoping plan, public hearings and c0mmêñts periods on the draft scoping plan,

the issuance of a final scoping plan, and the promulgation of regulations by DEC to implement the

Council's recommendations.

220. The CLCPA also requires that DEC should develop such regulations in an

"equitable"
manner. ECL 75-0109(3)(a).

221. The Council has not issued its scoping plan, and DEC has not promulgated any

regulations implemêñting such a plan, much less a regulation akin to the de facto rule imposing a

ban that it invented to deny Danskammer's Title V permit.

222. The Title V permit sought by Danskammer would have had a term of five years,

expiring in 2027, over two years before the 2030 CLCPA statewide GHG emissions limit.

Danskammer would be required to seek renewal of that permit at the expiration of its term, at a

time that precedes application of the 2030 statewide emissions limit but presumably after DEC

would have issued regulations containing emissions limits and standards of general applicability.

223. DEC's rejection of the Danskammer Article V permit application as inconsistent

with the CLCPA statewide emissions limitations for 2030 and 2050, and in the absence of any

lawfully promulgated regulations establishing emission limits and standards of general

applicability, amounts to a standardless determination that is not authorized by Title V, the CLCPA

or any other provision of New York State law.
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224. Such determiñation is violative ofthe New York State Consti†ntion, which provides

"No person shall be deprived of life, liberty, or property without due process of
law."

N.Y. Const.

art. I, § 6.

FOURTH CAUSE OF ACTION

DEC'S DENIAL OF THE TITLE V PERMIT APPLICATION IS ARBITRARY

AND CAPRICIOUS AND LACKS ANY EVIDENTIARY SUPPORT

225. Petitioners repeat and reallege paragraphs 1 through 224, as if fully set forth herein.

226. Even if DEC had the authority to deny a Title V permit on the basis of CLCPA

inconsistency, its decision here was based on a record that demonstrates that permit issnañce will

result in a decrease in statewide GHG ernissions or at best, was based on a record that is incomplete

either by DEC's design or its incoiñpetence. Accordingly, DEC's determination was arbitrary and

capricious.

227. Danskammer's permit application, which was supplemented several times to

address repeated questions and requests from DEC, included unrefuted studies and reports from

ICF, including the November Supplemental Report that demonstrated that the project would

reduce statewide greenhouse gas emissions.

228. There is no set of facts contained in that application that affords DEC a rational

basis for determiñing that the application was inconsistent with the CLCPA's statewide GHG

emissions limits.

229. DEC, with no facts or study showing otherwise, irrationally disregarded ICF's

conclusion in its November Suppleiñental Report that the Darknmmer Energy Center, by

displacing older, less efficient electric generating sources that emit more GHG than the project,

would result in a significant net decrease in statewide GHG emissions, in furtherance of the

CLCPA goals.
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230. DEC also irrationally dismissed Danskammer's coillillitilieiit to conduct a pilot

study to evaluate, during the Title V permit term, the feasibility of future conversion of the plant's

turbine to run on green hydrogen to achieve future reductions in GHG emissions becaüse such

technology was
"speculative."

231. Uncertainty in 2021, in reference to the feasibility of using green hydrogen in

existing conibustion turbines is not a basis to find
"inconsisteiicy"

with the CLCPA emissions

standards that do not even begin to take effect until 2030.

232. Furthermore, DEC's refusal to afford Petitioner even the length of the proposed

Title V permit term to demonstrate the feasibility of converting the plant to run on green hydrogen

by those long-term deadlines was unquestionably arbitrary and capricious.

233. Accordingly, DEC's dismissal of the project's future use of green hydrogen as a

basis for a consistency demonstration, or as alternative or mitigation measure as those terms are

used in Section 7(2), was arbitrary and irrational.

234. DEC also rejected, with no basis, the project's proposed future use of RNG as a

way of reducing the plant's GHG emissions.

235. Supplerñcntal information was submitted by Danskammer demonstrating that were

the project to use RNG, its consumption would represent approximately 3.49% ofthe current RNG

feedstock, showing that it would be feasible to operate the plant on RNG.

236. Despite this submission, DEC, without any substantive basis, rejected the ICF

analysis and irrationally concluded that while it would be "technically
feasible"

for the plant to

operate on RNG, there would be "future supply
constraints"

that made it not a viable option for

deilionstrating colisisteiicy. DEC provided no support for its conclusion with respect to future

constraints.
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237. Accordingly, DEC's di~mi~~al of the project's future use of RNG as a basis for a

consistency determination, or as alternative or mitigation measure as those terms are used in

Section 7(2), was arbitrary and irrational.

238. Moreover, DEC irrationally concluded that there is no
"need"

for the project based

on cherry-picked statements from NYISO reports,

239. As a threshold matter, neither Title V nor CLCPA ( 7(2) reqw'res that an applicant

"justify"
need for its project in order to obtain a Title V air permit.

240, Rather CLCPA ) 7(2) requires that an agency include a justification for a project

in instances where it approves a project that is inconsistent with the Act's statewide GHG

emissions.

241. No rational reading of CLCPA ) 7(2) can lead to the conclusion that it imposes any

additional obligations on the permit applicant to justify a project beyond what is required in the

applicable permitting scheme.

242. Here, any
"justification"

requirement is the exclusive province of the Article 10

Siting Board, which has the authority under the Public Service Law to determine whether there is

a need for individual power plants. See PSL (( 164(1)(b) and 172(1).

243. The NYISO does not make need determinations regarding individual power plants,

and has not done so here,

244. Even if DEC had the authority to consider the need for the proposed repowered

Danskammer Energy Center (which it does not), DEC incorrectly extrapolated that up to 800 MW

of generation could be safely removed from Zone G, the energy capacity zone where the

Danskammer Energy Center is located.
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245. In fact, Council members have noted that there will be a contim ing need for

dispatchable resources to maintain system reliability.9

246. Wind and solar generation are intermittent resources, and only generate electricity

when the wind blows or the sun shines. Dispatchable resources like the project will be necessary

in some form to ensure adequate service, and the project is uniquely situated due to its flexibility

and ability to generate baseload power in the future using green hydrogen or RNG.

247. Dispatchable generating resources will continue to be needed, and simply

subtracting MW does not address the fundamêñtal difference between renewable resources like

wind and solar, and those generating sources like the project that can generate power at any time.

248. DEC dismissed all these conclusions without any meaningful analysis, instead

concluding that Danskammer's proposed solutions, including the potential use of hydrogen, RNG,

and shutting down the plant, were not feasible.

249. DEC, without any legal authority or actual expertise on grid reliability, wrongly

concluded that the project was not needed or justified.

250. DEC's decision to deny the Danskammer Title V permit application is arbitrary and

capricious.

251. This Court should vacate DEC's erroneous decision and remand this matter to DEC

and the Siting Board for further action consistent with this Court's ruling.

9See, e.g., To Reach Green Goals, New York Needs Peakers that Run on Gas, Gavin Donohue, AMNY
March 24, 2021 (available at https://www.amny.com/environment/op-ed-to-reach-green-goals-new-york-

needs-peakers-that-run-on-gas/ (last checked Dec. 16, 2021)).
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WHEREFORE, Petitioners respectfully request that this honorable Court:

A. Vacate DEC's October 27, 2021 denial of Danskammer's Title V permit

application;

B. Issue a declaratory judgment stating that DEC does not have the authority to deny

a Title V permit based on CLCPA § 7(2) or PSL § 66-p;

C. Permanently enjoin DEC from taking any action to deny Danskammer's Title V

permit pursuant to CLCPA Section 7(2) and PSL Section 66-p;

D. Remand the matter to DEC and the Siting Board for further action consistent with

the Court's order;

E. Award the Petitioners reasonable
attorneys'

fees incurred in the present challenge

to this unlawful and unconstitutional action; and

F. Grant any such further relief this Court deems just, equitable, and proper.

Respectfully submitted,

GREENBERG TRAURIG, LLP

/s/ Zackarv D. Knaub

Zackary D. Knaub

Henry M. Greenberg
54 State Street, 6th Floor

Albany, New York 12207

Tel: (518) 689-1400

Fax: (518) 689-1499

knaubzagtlaw.com,
areenbergh@etlaw.com

Steven C. Russo

One Vanderbilt Avenue

New York, New York 10017

Tel: (212) 801 2155

Fax: (212) 805 9455

Email: russos@etlaw.com

Attorneys for Petitioner-Plaintiff
Danskammer Energy, LLC
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VERIFICATION

Zackary Knaub, an attorney at law, duly affirms under the penalties of perjury:

I am the attorney for Petitioner-Plaintiff Danskammer Energy, LLC ("Danskammer") in

this action, and I have my office at 54 State Street, Sixth Floor, Albany, New York. I have read

the foregoing Petition and Complaint, know the contents thereof and the same are true of my own

knowledge except as to matters therein stated to be alleged on information and belief, and that as

to those matters, I believe them to be true. The reason why this verification is made by me, instead

of by Danskammer, is becaüse Danskammer is not located within the County of Albany, which is

the county where I have my office. The grounds of my belief as to all matters in the Petition and

Complaint not stated upon my knowledge are as follows: my review of publicly available

doco roests, documents and other information furnished to me by Damkammer, and discussions

with officers and employees of Danskammer.

Dated: December 23, 2021

s/ Zackarv Knaub

Zackary Knaub
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