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In this hybrid CPLR Article 78 proceeding and declaratory judgment action, Plaintiff-

Petitioner Danskammer Energy LLC
("Danskammer"

or "Petitioner") submits this memorandum

in support of its Verified Petition and Complaint
("Petition"

or "Pet."). By the Petition,

Danskawsñer seeks to vacate an unconstitutional, legally erroneous, arbitrary and capricious, and

ultra vires decision of the New York State Department of Environmental Conservation ("DEC"),

denying Damkammer's Title V air permit modification application to construct and operate an

approximately 536 net megawatt ("MW") replacement natural gas fired power plant (the

"Danskammer Energy Center") on the site of the existing Danskammer Generating Station, located

in the Town of Newburgh, Orange County (the "Project").

PRELIMINARY STATEMENT

Danskammer operates a power plant in the Town of Newburgh, Orange County. In May

2018, pursuant to Article 10 of the Public Service Law ("PSL"), Danskammer sought approval

from the New York Board on Electric Generation Siting and the Environment (the "Siting Board")

to replace its four operating turbines and repower the plant with a new, state-of-the-art combustion

turbine generator and steam turbine generator, often referred to as a combined cycle power plant.

Article 10 provides for a unified siting proceeding for power plants in which all state and local

approvals are handled in a single proceeding. The only exception is for certain permits that the

federal Environmental Protection Agency ("EPA") delegates to the DEC, in ch Æn g Title V air

permits.

In January 2020, after Danskammer filed its Article 10 and Title V air permit applications,

the Climate Leadership and Conisiüñity Protection Act ("CLCPA") became effective, a law that

set statewide targets for reductions in greenhouse gas ("GHG") emissions, established a Climate

Action Council (the "Council") to make recommendations to the New York legislative and

exeeütive branches on how to achieve those targets through the development of a scoping plan,

1
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and a process to promulgate regulations to implement the Council's recommendations. The

CLCPA established ECL Article 75, which also required DEC to establish statewide GHG

emiccions limits for all emission sources in the state outside of agriculture, required state executive

agencies and public authorities to consider those limits when evaluating permits and other state

actions, and, if taking an action inconsistent with the statewide GHG emissions limits, to issue a

written stateñient justifying such action and identifying alternatives or GHG mitigation measures.

The CLCPA also created PSL § 66-p, which further required the Public Service

Commission ("PSC"), not DEC, to establish a program to meet additional targets specific to the

electric generating sector. The CLCPA required the PSC to establish a program to require 70% of

the statewide electric generation to be generated by renewable resources by 2030, and that by 2040,

the statewide electrical demand system have zero GHG emissions. PSL § 66-p further provides

that the PSC can "temporarily suspend or
modify"

those targets if, after conducting a heariñg, it

finds that "the program impedes the provision of safe and adequate electric service; the program

is likely to impair existing obligations and
agreements"

or if there is an increase in customer arrears

or disconnections related to the program. Under the CLCPA, DEC has no role in establishing the

§ 66-p program, and no authority to decide whether a particular project is consistent with it.

Nevertheless, in October 2021, DEC denied Danskammer's Title V permit application.

Invoking only the CLCPA and not any standard under the Title V program, DEC based its

determination on purported
"inconsistency"

with achieving the CLCPA's statewide GHG

emissions limits and because it believed the applicant had failed to provide a sufficient justification

or demonstration of need for the Project. DEC's simplistic reas0ñiñg
- that the plant was

inc0ñsistent with statewide emissions limits because it would represent a new source of GHG

emissions - is tantamount to a de facto ban on the permitting of new fossil fuel electricity

2
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generation, regardless of whether such source of GHG emissions would displace other existing

sources. DEC adopted this rationale despite any statutory support itself for enacting such a ban.

In a press release issued to the media, DEC Commissioner Basil Seggos lauded the

agency's denial of Danskammer's applications, stating:

"Our review determined the proposed project does not demonstrate compliance

with the requirements ofthe [CLCPA]. The proposed project would be inconsistent

with or would interfere with the statewide greenhouse gas emissions limits

established in the [CLCPA]. Danskammer failed to demonstrate the need or

justification for the proposed project notwithstanding this
inconsistency."

Although Commissioner Seggos would be the ultimate decisionmaker in a DEC

administrative hearing, Dailskaiiiliier has nevertheless sought such a hearing to preserve its rights

to an exhaustive administrative review.

DEC's decision is unlawful in numerous respects and should be vacated. First, the CLCPA

does not authorize DEC to deny permit applications based on a dctcrmination that a Project is

inconsistent with statewide GHG emissions limits that govern all non-agricultural sources of

GHGs in the state.

Second, the CLCPA establishes statewide GHG emissions limits and GHG emissions

targets for the êIêctricity generating sector, requires state agencies to consider those limits and

targets and puts the onus on executive agencies to justify governmental actions inconsistent with

the CLCPA in a written statement. The CLCPA provides for a rulemaking process in which the

Council provides the public with notice and an opportunity to comment on a sccpliig plan with

recommêñdations on DEC rulemaking, and the promulgation of regulations puisuant to the State

Administrative Procedures Act ("SAPA"). DEC did not follow that process here, but rather, issued

a decision without the benefit of any statutory or regulatory standards, i.e.,
"standardless,"

and

further that created de facto rules on the fly without public notice and in contravention of the New

York State Constitution and SAPA.

3
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Third, in the context of an application to site a power plant under Article 10, DEC's

jurisection extends only to the Federally-delegated permitting program - Title V - not to state

laws such as the CLCPA. As such, any determination regarding consistency of the Project with

the CLCPA must be made by the Siting Board in the Article 10 proceeding, not independently by

a state agency acting under a limited, Federally-delegated power.

Fourth, DEC's permit denial on inconsistency grounds was inherently arbitrary and

decided without any applicable regulatory standard. There is no law or regulation that empowers

DEC to deny a permit application over eight years in advance of a limit that comes into effect in

2030, and two years in advance of the date by which the CLCPA requires DEC to promulgate

legally enforceable emissions limits in regulation. A Title V permit has a term of five years, and,

had DEC granted the permit, as the facts and application material compelled, it would have had an

opportunity, as it does with Title V permits for all power plants in the state, to review a permit

renewal application well in advance of 2030, the first year that CLCPA statewide GHG emission

limits go into effect. The risk that DEC would promulgate regulations that adversely impact future

operations is a business decision that rests with Danskammer, not DEC.

Finally, the DEC permit denial meets the textbook definition of arbitrary because, as

Danskañmñer amply demonstrated in its application, it was consistent with the CLCPA, and, if it

became inconsistent, the plant could change fuel sources to use renewable natural gas ("RNG") or

green hydrogen, or even simply shut down. DEC simply rejected those proposals -
apparently

including the shutdown of the plant if other options failed -
finding them infeasible even as its

sister agencies and the Council endorse options like RNG and hydrogen as technological solutions

to be developed over the next twenty years as the state moves toward a zero-carbon grid. The

DEC attempted to shield its decision with a flawed needs analysis that cherry picks from a single

4
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study by the New York Iiidepelident System Operator ("NYISO"). But the study by NYISO, the

corporate entity that, unlike DEC, manages, maintains and plans New York's grid, made key

findings - ignored by DEC -
showing that as renewable but intermittent generation like wind and

solar are added to the grid, firm, dispatchable electricity generation like the Project will still be

needed in the near and long-term to maintain reliability. Inattention to grid reliability in Texas and

California have shown that a system collapse may be only one hot summer or cold winter away.

Yet DEC, for reasons that remain unclear from its üiisüpportable denial, chose to supplant the

NYISO, Sitting Board, PSC, and New York State Reliability Council, and make an arbitrary and

capricious determination regarding justification for the Project.

Accordingly, this Court should vacate the DEC's denial of Danskammer's Title V permit

application and remand this matter to DEC for further proceedings.

FACTUAL BACKGROUND

A. Petitioner's Project, Article 10 Pr6cceding, and Title V Application

Danskammer currently operates the Danskammer Generating Station, a 511 MW natural

gas-fired power plant in Orange County. Built in the 1950s, the Danskammer Generating Station

opeiated as a coal-fired plant until it was converted to operate on natural gas in 2012. Since 2012,

it has operated only during times of peak energy demand. In May 2018, approximately a year

before the CLCPA was signed into law, Danskammer commenced the Article 10 process for

approval to replace its existing turbines with more efficient, cleaner burning coiiibliied cycle

turbines that could operate as a baseload power station (with the ability to operate continuously),

changes often referred to as
"repowering"

the plant. The existing turbines would be retired once

the combined cycle plant was completc.1

1
SeeDkt. 1, New York State Department of Public Service Dkt. No. 18-01253.

5

FILED: ORANGE COUNTY CLERK 12/23/2021 08:51 PM INDEX NO. EF008396-2021

NYSCEF DOC. NO. 14 RECEIVED NYSCEF: 12/23/2021

10 of 44



Article 10 of the Public Service Law serves as a "one-stop
shop"

for permitting major

electric generating facilities, with jurisdiction vested in the Siting Board, a part of the Department

of Public Service. Article 10 prohibits any other state or local agency or municipality from

requiring any consent, permit, or other approval for the construction or operation of such facility

without the express authorization of the Board. The only exception is for permits required by

federal law, where permitting authority has been delegated by the federal government to a specific

state agency, in this case, the DEC. (PSL § 172(1)). Thus, because the DEC is the only state

agency with authority to issue permits under the federal Clean Air Act, for example, it retains

limited jurisdiction to issue such permits in Article 10 proceedings. (Id.). Article 10 further

circumscribes the authority ofthe DEC in deciding such permits, requiring the DEC Commissioner

to "follow procedures established in this article to the extent they are consistent with Federally-

delegated or approved environmental permitting
authority."

(Id.) Article 10 makes clear too that

the Siting Board retains the final say in evaluating the anticipated health and environmental

impacts relating to a project, and if the Siting Board denies certification, then the DEC permits

shall be deemed null and void. (Id.)

1. The Title V Permit Application

On November 15, 2019, in connection with the Article 10 proceeding, Danskammer

applied to DEC for a Title V air permit (the "Title V Permit Application"). (Pet. Exhibit A).

Danskammer supplemented its application and Title V Permit Application on December 3, 2019.

See ( Pet. Exhibit B).

Thereafter, DEC issued its first Notice of Incomplete Application requested that

Danskammer provide "[a]n assessment of how the issuance of a Title V permit modification by

[DEC] would be consistent with the greenhouse gas emissions limits established in Article 75 of

the Environmental Conservation Law, as required by Section 7(2) of the [CLCPA] (Chapter 106

6
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of the Laws of
2019)."

(Pet. Exhibit C). Given the absence of any regulations or procedures

describing how to complete the assessment sought by DEC, Danskammer, DEC staff, and staff for

the Department of Public Service ("DPS") conferred on how to perform the CLCPA compliance

assessment, includhg how to model emissions, and what was included within the scope of the

response to DEC's request. To assist in complying with DEC's request, Danskammer retained

ICF, International, Inc. ("ICF"), a global consulting group that works for government and

businesses,2 to condüet the requested analysis and prepare a CLCPA consistency assessment.

In early July 2020, Danskammer, through ICF, submitted a "Supplemental Greenhouse Gas

Analysis"
to the DEC (Pet. Exhibit D). The Supplemental Greenhouse Gas Analysis concluded

that the Project would be "among the most efficient electric generating facilities in NYS, it will

reduce system-wide GHG ernissions in the northeast by displacing less efficient and higher-

eiiiittliig generating facilities both inside and outside
NYS."

(Id. at 3) The Supplemental

Greenhouse Gas Analysis concluded that the Project would complement "intermittent reñewable

energy resources added to the NYS electrical grid by providing a flexible resource to the êIêctric

system due to its quick ramp
rate."

(Id. at 4) The Supplemental Greenhouse Gas Analysis further

noted that, to meet the CLCPA's GHG target for the electricity generating sector, some thermal

resources (such as gas-fired power plants) would need to be retained and converted to RNG or

green hydrogen, and that the Project would be a prime candidate to convert to RNG or green

hydrogen due to its fast ramp rate, allowing it to reach full output in less than an hour so that it

could be rapidly dispatched to meet shortfalls resulting from the intermittent nature of renewable

generation. (See Id. at 11).

2 ICF is well-known for its Integrated Planning Model, used by the US EPA under President Obama

toproject the impact of the electric generation sector on the environment, indeding its analysis of the

Clean Power Plan, Mercury and Toxics standards, and the Cross-state air pollution rule.

7
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The Suppleiñéñtel GHG analysis also concluded that the potential future conversion to RNG

or green hydrogen was consistent with the New York State Energy Research and Development

Authority ("NYSERDA") June 24, 2020 study entitled "Energy+Environmental Economics, New

York State Decarbonization Pathways
Analysis"

which showed that higher electrification

necessary to meet the CLCPA GHG emission limits would significantly increase demand and may

result in reliability challenges. Those periods of low renewable generation could place added stress

on the system absent fast-start thermal resources, such as the Danskaminer Energy Center, which

could operate on carbon-free fuels like green hydrogen and GHG emission reducing fuels such as

RNG. (Id. at 4).

In Septeinber 2020, DEC issued a second notice of incomplete application, requesting

supplemêñtal information on the CLCPA consistency analysis. Specifically, DEC requested that

the analysis "be revised and based on GHG emissions within NYS, as well as relevant upstream

out-of-state emissions, and not solely on projected out-of-state GHG emissions
reductions."

(Pet.

Exhibit F). DEC also required the analysis to incInde "emissions from the facility itself, as well

as upstream GHG emissions associated with the extraction and transmission of the natural gas

proposed to be combusted at the
facility."

(Id.) DEC directed Danskammer to include estimated

fugitive emissions, and additional information on the potential use of RNG for the Project.

In November 2020, Danskammer provided a supplemental report with the requested

analysis, assessing GHG emissions within New York, as well as relevant upstream, out-of-state

emissions (the "November Supplemental Report"). (Pet. Exhibit G). The November Supplemental

Report concluded that the Project would result in a significant net reduction of GHG emissions

from 2025 through 2029, and, with a transition to green hydrogen or RNG by 2040, the reduction

would continue into 2040 and beyond. Regarding fugitive emissions, Danskammer provided data

8
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showing that the amount of fugitive emissions attributable to the delivery of natural gas from

pipeline to the Project would be less than one pound per year, a de minimis amount. (Pet. Exhibit

G at 4). Addressing the feasibility of RNG use, Dananmmer provided information, including a

NYSERDA report and PSC ruling, demonstrating that RNG use would constitute a zero-emissions

fuel source, and that were the Project to convert to RNG use, its consumption would represent

approximately 3.49% of the current RNG feedstock; and further, showing that it would be feasible

to operate the plant at the present time using RNG, and that it is feasible to operated it on RNG in

the future. (Pet. Exhibit G at 5-7).

In January 2021, DEC issued yet another notice of incomplete application, requesting that

Dansiniiillier include "NO2
[sic]"

emissions where not included in its analysis, and to provide

plans to address "the situation in the event that all of the [RNG] that is needed to meet the CLCPA

targets is not
obtained."

(Pet. Exhibit H).

Danskammer, in turn, responded to DEC's request in February 2021. (Pet. Exhibit I)

Regarding N20 emissions, Danskammer provided an additional study by its consultant ICF,

showing all potential N20 emissions for 2025, 2030, 2035, 2040 (for RNG use), and 2040 (green

hydrogen use). The study further incorporated those potential emissions into its CLCPA

consistency analysis and again concluded that the Project would reduce statewide GHG emissions

from 2025 and into 2040, and beyond. With respect to the information on RNG availability in

2040 and beyond, Danskammer emphasized that, to remain consistent with the CLCPA's targets

in 2040 and 2050, the Project would by or before such dates: (1) convert to operate on green

hydrogen or RNG; (2) continue to operate to the extent authorized under PSL § 66-p and the

CLCPA; (3) find other solutions that may not be identifiable 19 years in advance; or (4) shut down

the Project. (Id. at 3).

9
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DEC asked for no further information from Dans:kammer, and, in July 2021, the DEC

issued a notice of complete application and draft permit (Pet. Exhibit
J).3 In its notice, and to

Danskammer's surprise and consternation, DEC stated, without any supporting information, that

"[b]ased on the information currently available, it appears that the proposed project would be

inconsistent with or would interfere with attainment of the Statewide GHG emission limits

established in the
[CLCPA]."

(Id. at 4). The notice contiüüed:

"Pursuant to Section 7(2) [of the CLCPA], if an agency's decision would be

inconsistent with or would interfere with the Statewide GHG emission limits, then

the agency must also: (1) provide a detailed statement of justification of the project

notwithstanding inconsistency with the [CLCPA]; and (2) identify alternatives or

GHG mitigation measures to be required. (Id. at 4). Based on the information

provided to date, the [DEC] is not currently able to satisfy either of these two

elements with respect to the proposed project absent additional information."

(Id.).

In September 2021, Danskammer responded to the notice of complete application, stating

that contrary to DEC's inaccurate factual and legal statements, "Danskammer has shown through

a significant amount of information submitted to the [DEC] that the project is not inconsistent with

nor will it interfere with the attainment of statewide greenhouse gas emission
limits."

(Pet. Exhibit

J) DEC in effect concluded that Danskammer's repowering would be inconsistent with regulations

that it had yet to issue with regard to new or replacement natural gas-powered electricity

generation, previewing the standardless permit denial it would soon issue more than two years

before the statutory deadline for DEC to promulgate its CLCPA regulations.

3
Typically, the DEC's issuance of a draft permit iiidicates that an applicant has met all of the permitting

criteria under Title V and DEC's attendant regulations.

10
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B. DEC's Denial of Danskammer's Title V Permit Application

Ignoring the Article 10 proceeding, where CLCPA matters were among the topics to be

considered by the Siting Board, on October 27, 2021, DEC issued a notice of denial of

Danskammer's Title V permit, finding that granting the permit "would be inconsistent with or

would interfere with the attainment of statewide GHG emission limits established in Article 75 of

the ECL.". ( Pet. Exhibit K). DEC cited NYCRR § 621.10(f), a regulation which states: "[a]n

application for a permit may be denied for failure to meet any of the standards or criteria applicable

under any statute or regulation pursuant to which the permit is sought, including applicable

findings required by article 8 of the ECL and its implementing regulations at Part 617 of this Title,

or for any of the reasons set forth in section 621.13(a)(1)-(6) of this
Part."

(Pet. Exhibit K at 2).

Although this regulation limits the denial of a permit to statutory and regulatory grounds upon

which the permit is sought -
here, the Title V law and regulations - DEC nevertheless did not cite

any substantive provision of the Title V regulations in denying the permit application. Instead, it

based its denial on misreading its powers pursuant to CLCPA § 7(2) and declared that its action

was "independent
from"

the Article 10 proceeding. (Pet. Exhibit K at 2).

DEC's denial conceded that the CLCPA established the Council, "which is currently

developing a Scoping Plan that will provide recoñññeñdations for how the State will achieve the

Statewide GHG emission limits as well as net zero GHG emissions by
2050"

and also admitted

that by January 1, 2024, DEC must "promulgate substantive and enforceable regulations on all

GHG emission sources that reflect the Scoping Plan recommcñdations and ensure compliance with

the Statewide GHG emission
limits."

(Pet. Exhibit K at 6). DEC did not cite a single, substantive

and enforceable regulation in its denial because it has not promulgated any such emission standards

or rules.

11
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DEC went on to make a determiñation ofinconsistency, basing it on the erroneous assertion

that the Project would "be a new source of a substantial amount of GHG emissions, including both

direct and upstream GHG emissions, and that the Project would consti†nte a new and long-term

utilization of fossil fuels to produce electricity without a specific plan in place to comply with the

requirements of the
[CLCPA]."

(Pet. Exhibit K at 7) However, that statement was false, as

Danskammer had provided DEC with all of the information, data, and analysis showing that the

Project would reduce statewide GHG emissions (and therefore is consistent with the CLCPA) and

that the Project would either convert to RNG or green hydrogen, obtain authorization from the

PSC to continue operations under PSL § 66-p, or shut down the plant (thus, even if not consistent,

it would meet the alternate or mitigation measures referred to in CLCPA § 7(2)). (Pet. Exhibit G).

Faced with that data, DEC simply brushed it off, noting that it "is not able to, nor does it

need to, address or evaluate all of the methodological assumptions or analytic decisions made by

Danskammer or ICF for purposes of their own estimates of GHG emissions from the
Project."

(Pet. Exhibit K at 8). Thus, instead of making a reasoned determination, DEC ignored the science

and data that Danskammer presented, and leapt to a politically expedient, but arbitrary and

capricious permit denial, which it could not support with the laws or regulations governing the

permit application. DEC also premised its decision on a sui generis statement that "[t]o achieve

the State's climate change and clean energy policies as outlined in the CLCPA, the State needs to

continue to accelerate its ongoing transition away from natural gas and fossil
fuels"

and that the

CLCPA's statutory target of an emission-free electrical grid by 2040 is inconsistent with the

Project. (Pet. Exhibit G at 9). Notably, CLCPA § 7(2)'s consistency analysis is limited to the

2030 and 2050 GHG emission limits that DEC established in regulation as required by ECL Article

75, not the 2040 target for the electric generating sector of the economy established in PSL §
66-

12
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c. In any event, no authority for a fossil-fuel prohibition be found anywhere in the CLCPA, in any

other statute, or in any duly promulgated regulations. Nor does DEC have the authority to make

such a broad, drastic policy deteriilliiation in the context of a single permit application.

DEC's determination also summarily and irrationally rejected, as
"speculative,"

Danskammer's proposal to develop a pilot project that would concept test the future conversion of

the plant to the use of green hydrogen as a mitigation measure that would reduce GHG emissions.

(Pet. Exhibit K at 11). DEC found there to be uncertainty surrounding the use of hydrogen in

existing combustion turbines and speculated that higher emissions of oxides of nitrogen ("NOx")

could result. (Id. at 12). It is worth noting that NOx is not considered a GHG emission. Regarding

RNG use, DEC determined that it would be "technically
feasible,"

but (without any supporting

data) DEC predicted future supply constraints, and noted that it had not yet been approved as a

zero-emission fuel by the PSC. (Id. at 12). Thus, although DEC freely speculated that the

Danskammer Energy Center would not be able to reduce or eliminate GHG emissions twenty to

thirty years in the future, it refused to afford Danskammer even the length of the proposed Title V

permit term to demonstrate the feasibility of running on green hydrogen or RNG in the future. It

also refused to recognize that Dailskailliiler had acknowledged that it would shut the plant down

in 2040 if required by applicable law in effect at that time. Certainly, as an agency that frequently

promulgates regulations addressing everything from bass fishing to hazardous waste, it certainly

has the ability to promulgate a regulation within the next five years addressilig Title V permits in

the electric generating sector, and the fmancial impacts of such regulations, if and when

promulgated, would be a business risk that Danskammer would assume when it moved forward

with the Project.

13
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DEC also rejected, in an unsupported and conclusory manner, the ICF November

Supplemental Report's demonstration of how a more efficient state-of-the-art plant would displace

other less-efficient and higher-emitting generation sources, concluding with no support in law,

regulation, or logic, that such displacement "is not a sufficient basis to determine consistency with

the Statewide GHG emission limits established in Article 75 pursuant to CLCPA Section
7(2)."

(Id. at 13). DEC relied on no competing study for its conclusion, and instead decreed that any new

GHG emissions source would be inconsistent with the CLCPA's statewide GHG emission

reduction limits, even if a new source directly replaced an older one, would displace other sources,

and would result in a net reduction in statewide GHG emissions.

Lacking expertise in the area of electric system plaming, reliability and proforma dispatch

modeling of the New York State electric system, and even though none of New York's Title V

laws or regulations authorize DEC to make determinations about the need and justification for new

electricity generation - a function of the review given to the Siting Board and the PSC - DEC

nevertheless purported to evaluate the need and justification for the Project, short circuiting the

Article 10 siting process and misrepresenting NYISO processes and reports. DEC first examined

but rejected the conclusions of a 2020 NYISO Reliability Needs Assessment ("RNA") published

in 2020,4 which found that there was not enough generation in New York City to avoid
blackouts.5

The NYISO reached this conclusion by conducting a resource adequacy analysis, defined as the

ability of the electric system to supply the aggregate demand and energy requirements for all

customers at all times, on a probabilistic basis to capture the random nature of system outages.

4
Available at httos://www.nviso.com/documents/20142/2248793/2020-RNARecort-Nov2020.odf (last

checked Dec. 16, 2021)

s see RNA at pp. 37-38.
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Finally, DEC declined to address the possibility that the plant could simply retire and cease

operations prior to or by 2040, or that, because a Title V permit has a fixed term, the Project would

be subject to emergent regulations on a rolling basis, and that DEC could deny, or condition future

permit renewals for this plant and all other plants requiring Title V permits based on such

regulations and conditions existing at that time. DEC's determination that issuance of the Title V

permit was
"inconsistent"

with the CLCPA is utterly irrational in light of these surefire ways to

achieve consistency.

ARGUMENT

L PETITIONERS ARE NOT REQUIRED TO EXHAUST ADMINISTRATIVE

REMEDIES BEFORE COMMENCING THIS PROCEEDING

A. The Exhaustion Rule and Its Exceptions

Danskammer was not required to exhaust its administrative remedies before commêñciñg

this proceeding.

Generally, a party "who objects to the act of an administrative agency must exhaust

available administrative remedies before being permitted to litigate in a court of
law."

Watergate

H Apts. v. Buffalo Sewer Auth., 46 N.Y.2d 52, 57 (1978). "The exhaustion rule, however, is not

an inflexible one. It is subject to important
qualifications."

Id. Thus, the exhaustion rule need not

be followed when: (1) the challenged agency's action is wholly beyond its grant of power;

(2) resorting to an administrative remedy would be futile; (3) pursuit of an administrative remedy

would cause irreparable injury;6
(4) only an issue of law is involved;7

(5) "the issue involved is

6 Watergate 11AptS., 46 N.Y.2d at 57.

' Apex Air Frgt. v. O'Cleireacain, 210 A.D.2d 7, 8 (Ist Dep't 1994), lv. denied, 86 N.Y.2d 712 (1995).
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'purely the construction of the relevant statutory and regulatory
framework.'"8 Each of the causes

of action pled herein falls within one or more of these exceptions.

B. DEC Acted Beyond its Legislative Grant of Power.

It is well-established that an agency may only act in a manner consistent with its enabling

legislation and üüderlying purposes. See Lüüreiro v. New York City Dept. of Consumer Affairs,

41 A.D.3d 717, 719 (2d Dep't 2007) (exhaustion of administrative remedies was not required for

process server's challenge to determination of Department of Consumer Affairs revoking his

license insofar as server challenged DCA's jurisdiction and authority to investigate the matter, and

challenged, on due process grounds, DCA rules permitting default decisions); Bankers Trust Corp.

v. New York City Dep't of Finance, 301 A.D.2d 321, 327 (1st Dep't 2002) (holding exhaustion

requircrñêñt inapplicable because the petitioner was not challenging adjustments made to its tax

liability "as exercises of duly granted authority that were tainted by factual or mathematical errors,

rather, the petitioner challenged the adjustments as unauthorized by the relevant statute").

Petitioners have outlined the relevant statutes and advanced compelling legal arguments

establishing that DEC acted beyond its statutory authority. Therefore, Petitioners do not have to

comply with the exhaustion rule and have standing to move forward on their claim that

Respondents overstepped their legislative grant of power. See Petition at ¶¶ 43-48 (Causes of

Action 1-4).

C. Pursuit of an Admir.istrative Remedy Would be Futile.

When a petitioner's challenges cannot be meaningfully addressed in an administrative

hearing, resorting to an administrative remedy is futile. See Lehigh Portland Cement Co. v New

8
Colsmañ v. Daines, 79 A.D.3d 554, 560 (Ist Dep't 2010) (quoting (Matter of Herberg v. Perales, 180

A.D.2d 166, 169 (1st Dep't 1992)).
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York State Dept. of Envtl. Conservation, 87 N.Y.2d 136, 141 (1995) (resort to administrative

remedies futile where agency's longstanding position that Uniform Procedures Act (UPA) was not

applicable to program pursuant to which petitions were brought meant petitions could not be

deemed approved pursuant to UPA); Matter of Johrisori v Office of Health Sys. Mgt. of N.Y. State

Dept. of Health, 251 A.D.2d 20, 20 (1st Dep't 1998) ("exhaustion is not required where further

administrative steps would be futile in light of a firm statement of agency policy") (internal

citations omitted); G. Heileman Brewing Co. v New York State Liq. Auth., 237 A.D.2d 203, 203

(1st Dep't 1997) ("in view of defendant's firm statement of policy, it is evident that resort to

administrative remedies . . . would have been futile, and therefore was not required"). Such is the

case here.

Petitioners'
pursuit of an administrative remedy would be wholly futile. DEC

Commissioner Basil Seggos, who would decide any appeal of DEC staff's permit denial,9
publicly

touted the DEC's permit denial, stating that "[olur review determined the proposed project does

not demonstrate compliance with the requirements of the [CLCPA]. The proposed project would

be inconsistent with or would interfere with the statewide greenhouse gas emissions limits

established in the [CLCPA]. Danskammer failed to demonstrate the need or justification for the

proposed project notwithstanding this
inconsistency."

(emphasis added). That statement

articulated a policy from DEC's ultimate decisionmaker that new or repowered generating plants

that emit GHGs were banned in New York State, and would not receive permits from the DEC

due to alleged inconsistency with the CLCPA. If that were not sufficient, Governor Kathy Hochul,

the public official at whose pleasure Commissioner Seggos serves issued a statement that "I

applaud the Department of Environmental Conservation's decisions to deny the Title V Permits

9 6 NYCRR Part 622.18(3)(b).
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for the Danskammer Energy
Center..."

providing Commissioner Seggos and the public with her

approval of the decision. (Pet. at ¶ 47, 64-71).

Given these public statements, there is no question how any appeal of DEC's permit denial

will be decided. The public official charged with deciding any appeal has set DEC policy with

regard to CLCPA for new sources of GHGs, and thus any appeal to that public official would be

nothing more than a meaningless exercise. Accordingly,
Petitioners'

claims, especially the fifth

cause of action, asserting that DEC's permit denial was arbitrary and capricious, fall within the

futility exception and thus serve as another basis why all Petitioner's claims should be heard as

part of this proceeding.

D. The Questions Presented Are Purely Legal.

Courts have also held that a petition does not need to exhaust administrative remedies when

the case presents nothing more than a pure question of law regarding whether the respondent

exceeded statutory authorization. Matter of McMillian v. Krygier, 197 A.D.3d 800, 801 (3d Dep't

2021); Cady v. Clark, 176 A.D.2d 1055, 1056 (3d Dep't 1991); see also GTE Spacenet Corp. v.

N.Y. State Dep't of Taxation & Fin., 201 A.D.2d 429, 429 (1st Dep't 1994) (party need not exhaust

administrative remedies where the party claims that the statute at issue is wholly inapplicable); G.

Heileman Brewing Co. v. New York State Liquor Auth., 237 A.D.2d 203, 203 (1st Dep't 1997)

("settled law that, where no factual issue is raised, a declaratory judgment action may be

maintained to challenge the validity or application of a particular statute without exhausting

administrative remedies").

The present case presents pure questions of law as to whether DEC has the legal authority

to deny a permit under the CLCPA § 7(2) or PSL § 66-p (Petition at ¶¶ 47, 64-71), whether DEC

properly construed and interpreted the CLCPA, whether CLCPA incoñsistency here must be
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addressed exclusively as part of the Article 10 proceedilig, and whether DEC violated the New

York State Constitution and SAPA in its apparent reliance on a rule it never promulgated.

IL CLCPA SECTION 7(2) DOES NOT AUTHORIZE DEC TO DENY ISSUANCE OF
THIS TITLE V PERMIT APPLICATION

DEC's denial of Danskammer's Title V permit application rests on a misapplication of

CLCPA § 7(2), resulting in a gross overreach well beyond its statutory powers. CLCPA § 7(2)

expressly obligates DEC, or any executive agency issuing permits, licenses or other administrative

approvals and decisions, to "consider whether [its permitting] decisions are inconsistent with or

will interfere with the attainment of the statewide greenhouse gas emission limits established in

article 75 of the of environmental conservation
law." CLCPA § 7(2). The statute does not

authorize executive agencies like DEC to deny a permit if it determilies that the permit would be

inconsistent, or would otlieiwise interfere, with the attainment of the GHG emissions limits.

Instead, CLCPA § 7(2) requires that, when granting a permit that the agency has deemed

inconsistent with the CLCPA, the agency must provide a "detailed statement ofjustification as to

why such limits/criteria may not be met and identify alternatives or greenhouse gas mitigation

measures to be required where such project is
located."

Id. DEC's permit denial here is not

premised on its substantive rules governing Title V permits - which were promulgated pursuant

to SAPA and set forth at 6 NYCRR Subpart 201-6 - but rather, rests entirely upon a

misconstruction and misapplication of CLCPA § 7(2).

The only regulation that DEC has promulgated pursuant to the CLCPA is 6 NYCRR Part

496, which by DEC's own public stateiiiciits, is not an enforceable regulation and not related to

individual Title V permits at all. That regulation, in DEC's own words, "adopts limits on the

emission of greenhouse gases in 2030 and 2050, as a percentage of 1990 emissions, per the

requirements of the [CLCPA]. It applies to all emission sources in the State, but the rule does not
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itself impose compliance obligations."10 DEC's summary of its assessment of public comments

on Part 496 further stated: "while this rule is foundational to the overall implementation of the

Climate Act, Part 496 does not itself impose any compliance obligations on any entity. Future

actions by the Department and the State will be necessary to ensure the achievement of the

statewide greenhouse gas (GHG) emission limits, as required by the Climate
Act."Il

When DEC promulgated Part 496, it concluded in its Regulatory Impact Statement, a

required document under SAPA, that the regulations did not impose any costs because "[t]he rule

does not impose any compliance requirement on any entity, and therefore does not directly impose

any costs on regulated entities...Other regulatory and non-regulatory policies will be required to

ensure that these emissions limits are met, as contemplated in the CLCPA. As such, while this

rule does not itself impose a cost on any entity, future actions by [DEC] and other State agencies

to implemêñt the CLCPA will consider costs as necessary and appropriate. This includes as part

of any [DEC] rulemaking actions pursuant to [SAPA]."12 DEC's statement further assured the

public and the regulated community that, while Part 496 was effective immediately, "there is no

compliance schedule required by the establishment of the proposed rule because, as discussed

above, the rule does not itself impose any compliance obligations on any
entity."13 DEC has not

yet taken any of the additional steps to promulgate and enforce any rule that would impose any

l°
See httns://www.dec.ny.gov/regulations/121052.html (last checked December 14, 2021) (emphasis

added).

See Summary of the Assessment of Public Comments for 6 NYCRR Part 496, Statewide Greenhouse Gas

Emissions Limits, available at httns://www.dec.ny.cov/does/administration ndf/ancsumm496.pdf (last

checked December 14, 2021).

²
See Regulatory Impact Statement Summmy 6 NYCRR Part 496, Statewide Greenhouse Gas Emissions

Limits, available at https://www.dec.ny.gov/does/administration_pdf/revrissum496.pdf (last checked

December 14, 2021).

3 Id.
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compliance requirement on any entity with respect to, or otherwise require existing or prospective

regulated entities to comply with, the statewide GHG limits set forth in Part 496.

The CLCPA sets forth a process for the DEC and other executive agêñcies to promulgate

regulations to meet the CLCPA's statutory targets, limits and goals. The CLCPA established the

Council, required the issuance of a scoping plan stating the Council's recommendations for

reaching the CLCPA's statutory targets, and sets tiñiefrailies for public hearings, workshops, and

consultation with stakeholders. Prior to the DEC's promulgation of enforceable regulations, the

CLCPA also requires public workshops, consultation with the Council, the environmental justice

advisory group, and the climate justice working group, representatives of regulated entities,

coiliñiuliity organizations, envirciliñêñtal groups, health professionals, labor unions, mun_icipal

corporations, trade associations and other stakeholders, no less than two public hearings, and a

120-day public comment period. Only after that process is coroplete, does DEC have the authority

to promulgate rules and regulations to ensure compliance with the statewide emissions reduction

limits. See ECL § 75-0109.

DEC, further overstepping its statutory powers, found Danskammer's Title V permit was

inconsistent with the 2040 zero-emission target for the electric generating sector set forth, pursuant

to the enactment of the CLCPA, in PSL § 66-p. (Pet. Ex. K at 10-11). That provision, however,

gives no powers to DEC and is irrelevant to any determination under CLCPA § 7(2). PSL § 66-p

authorizes the PSC to establish a renewable energy program, which must provide that 70% of

electricity generation in the state be generated by "rcncwable energy
sources"

by 2030, and that

100% of such electricity generation should be generated by zero-emission sources by 2040.
"

The

" CLCPA Section 7(2) restricts the DEC to rely upon the ECL, the statutory source of the DEC's authority.

Section 66-p of the PSL grants the PSC the ability to "modify the obligations of jurisdictional load

serving entities and/or targets . .
."

Because PSC has authority to modify the zero emissions target in
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PSC adopted such a program, at least in part, by issuing an Order on October 15, 2020 that

modified its Clean Energy Standard. PSL § 66-p also gives the PSC the power to "temporarily

suspend and
modify"

its program if the PSC determines that the program "impedes the provision

of safe and adequate
service."

PSL § 66-p(b)(4). Conversely, the statewide GHG limits

established in Article 75 of the ECL and referenced in CLCPA § 7(2) are limited to the 2030 and

2050 statewide GHG emission limits promulgated by DEC, which DEC admitted are not

enforceable when it promulgated Part 496. Those limits do not preclude GHG emissions in their

entirety, from the power generating sector or elsewhere, and as of now the DEC has not

promulgated any specific limits on any emission source. Plainly, absent the promulgation of

regulations expressly contemplated in the CLCPA, there is no legal basis for denying

Danskammer's Title V permit application under the CLCPA alone. The CLCPA and Part 496 set

broad, statewide, statutory limits for GHG emissions, and established a process for executive

agencies, like the DEC, to regulate economy-wide GHG emissions. It does not prohibit the

permitting of new fossil fuel power plants, nor does it empower DEC to deny a permit or enact a

defacto ban in the absence of express statutory authority adopting such a ban.

The Court of Appeals established in Boreali v. Axelrod, 71 N.Y.2d 1, 14 (1987) that

executive agencies cannot construe broad statutory authority to make policy where the Legislature

has evinced an intent to act without running afoul of the constitutional separation of powers

doctrine. There, addressing smoking regulations issued by the Department of Health, the Court

found that the regulations exceeded the authority delegated by the legislature. The Court noted

that balancing health, cost and privacy interests was a uniquely legislative function and an

CLCPA, the Legislature properly determined that the zero emissions target alone should not be the

basis for denying specific facility permits.
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executive agency cannot build a regulatory scheme based on its own conclusions about the

appropriate trade-offs between health and costs. Moreover, the Court found, agencies cannot write

"on a clean
slate"

without the benefit of legislative guidance, nor can an agency step in to act where

the Legislature had acted or tried to act in the face of substantial public debate. See id. Finally,

the Court found that where a regulation involved no technical expertise, it is afforded less

deferciice. Id.; see also Leading Age N.Y., Inc. v. Shah, 32 N.Y.3d 249, 268-70 (2018) (overturning

healthcare executive compensation "soft
cap"

regulation that could not demonstrate a sufficient

connection between the cap and the legislative grant of authority); Matter of N.Y. Statewide Coal.

of Hispanic Chambers of Commerce v. N.Y.C. Dep't of Health & Mental Hygiene, 23 N.Y.3d 681

(2014) (sugary drink portion cap rule overstepped Icgislative authorization).

Here, DEC overstepped the authority the Legislature delegated in CLCPA § 7(2) and PSL

§ 66-p. Had the Legislature wanted to empower the DEC to enforce statewide GHG limits in

permit applications without further process or rule-making, it could have done so. Had the

Legislature wanted to ban all permitting of new or repowered fossil-fuel êIêctricity generation it

could have done so. It did neither ofthose things. Instead, it passed the CLCPA, which specifically

proscribes the actions executive agencies can take. Recognizing the importance of stakeholder

input, the CLCPA required DEC to follow a prescriptive process to ensure that the public and

regulated business had notice and an opportunity to be heard before DEC had the authority to issue

any enforceable regulation. The CLCPA envisions a complete remaking and resliapliig of carbon

emissions in all sectors of the economy, including the electricity generating sector. As such, it set

forth a comprehensive process that included community involvement aimed at achieving the best

possible transition for New Yorkers, with minimal economic and quality of life impacts. Instead

of following that process, the DEC short-circuited the CLCPA's requirements, and acted ultra
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vires and in derogation of the clear statutory limits the CLCPA placed on it, even before the

Council had issued its scoping plan. As inBoreali and its progeny, DEC's permit denial, premised

on what amounts to a de facto ban on natural gas power generation, weighs societal costs and

benefits to take a regulatory action that the Legislature never persiitted. Rather than follow that

procedure set forth in statute, and consider input from New Yorkers, DEC unilaterally decided to

impose its own flawed interpretation of the CLCPA on the regulated comrñüñity. The CLCPA

does not permit that approach, and neither should this Court.

HL DEC LACKS THE POWER TO MAKE A CLCPA 6 7(2) CONSISTENCY

DETERMINATION WHERE PSL ARTICLE 10 LIMITS ITS PERMITTING

AUTHORITY

Even if CLCPA § 7 (2) provided a basis for DEC to deny a permit based upon inconsistency

in other contexts, it is prohibited from doing so here, in the context of an Article 10 proceeding.

To the extent any State entity is authorized to make a determination of inconsistency with the

CLCPA regarding the Project, it is the Siting Board, not DEC. That is because PSL § 172 vests in

the Siting Board all authority over the siting of a major electric generating facility, reserving only

certain Federally-delegated or approved prograñ1s to the DEC. P SL § 172(1) states that:

[n]otwithstanding any other provision of law, no state agency, municipality or any agency
thereof may, except as expressly authorized under this article by the board, require any

approval, consent, permit, certificate or other condition for the construction or operation of

a major electric generating facility with respect to which an application for a certificate

hereunder has been filed... provided further, however, that the [DEC] shall be the

permitting agency for permits issued pursuant to federally delegated or approved authority
under the federal ... Clean Air Act ... In issuing such permits, the commissioner of [DEC]
shall follow procedures established in this article to the extent that they are consistent with

federally delegated or approved environmental permitting authority... The issuance by the

department of environmental conservation of such permits shall in no way interfere with

the required review by the board of the anticipated environmental and health impacts

relating to the construction and operation of the facility as proposed, ...

Thus, DEC did not have jurisdiction to deny Danskailmier's Title V permit based on

alleged inconsistency with a state statute that is not part of the Federally-delegated or approved
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Title V program. Rather, Article 10 carved out a very limited area from its otherwise broad

preemption of all other state and local permits and approvals for the construction or operation of a

major electric generating facility, presumably to avoid conflict preemption in connection with any

federal delegation of authority or approval of a state permitting program. Under PSL § 172, DEC

must follow the procedures established by the Siting Board and its enabling legislation; it has no

authority to act outside of that process, as it improperly did here.

PSL § 172(1) makes clear that DEC's permitting jurisdiction in an Article 10 proceeding

extends only to Federally-delegated or approved programs, like the Title V air permit. Section 172

includes language "notwithstanding any other provision of law"; such language serves to limit the

delegation of permitting authority to DEC. Unlike Title V permits, the CLCPA is a separate state

law that falls within the ambit of § 172(1)'s notwithstanding clause. It is, therefore, no different

than any other State law, such as the State Environmental Quality Review Act ("SEQRA"), which

does not apply to projects in the Article 10 process. The comprehersive environmental review

conducted by the Siting Board under Article 10 supplants that which would have been done by

another state or local agency under SEQRA in order to streamline and expedite permitting for

major electric generating facilities. Just as the requisite environmental review under SEQRA is

performed by the Siting Board in the Article 10 process, here too, in the context of another state

law (that was not Federally-delegated or approved) such as the CLCPA, the Article 10 Siting Board

is the ultimate permitting authority. The language of § 172(1) makes that clear, noting that the

Siting Board, not DEC, has the ultimate authority to review and determine the anticipated

environmental and health impacts of a major electric generating facility.

Here, the rationale behind the Article 10 process is particularly salient. A key component

of DEC's purported inconsistency determination was its conclusion that the applicant presented
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no
"justification"

based on "reliability and
need,"

an issue outside of DEC's jurisdiction. As noted

above, Section 172 reserves to the Siting Board the evaluation of general environmental impacts,

such as project need. DEC has no statutory authority to make that determination, and its denial of

Danskammer's Title V permit on that basis is fatally flawed as a result.

In other words, if - as DEC would have it - the Project cannot be approved unless it is

consistent with the CLCPA (whatever that might mean in the absence of regulations), then that

consistency determiñation must be considered a "condition for the construction or operation of a

major electric generating
facility"

that is beyond the jurisdiction of any agency except the Siting

Board. See PSL § 172(1). Accordingly, this Court should vacate DEC's permit denial, and remand

this matter to the DEC for further proceeding.

IV. DEC's PERMIT DENIAL WAS IN CONTRAVENTION OF BASIC PRINCIPLES

OF DUE PROCESS. THE STATE CONSTITUTION. AND SAPA

A. Standard of Review

In reviewing a state agency's action, the Court must look at whether the state's action "was

made in violation of lawful procedure, was affected by an error of law or was arbitrary and

capricious or an abuse of
discretion."

Matter of Zutt v. State of N.Y., 99 A.D.3d 85, 97 (2d Dep't

2012). Under the "arbitrary and
capricious"

standard, the agency's determination may be

overcamed if the "record shows that the agency's action was arbitrary, unreasonable, irrational or

indicative of bad
faith"

Id. (internal quotations and citations omitted).

Here, DEC's permit denial was improper because its decision was premised on laws that

give DEC no authority upon which to deny a Title V permit, and the regulation that DEC relied

upon had no rational relationhip to a Title V permit. Indeed, when it promulgated Part 496, DEC

stated that it did not require compliance by any individual GHG emission soürce. And, there can

be no argument that DEC has yet to promulgate any further regulations purporting to impose any
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requirements on individuals GHG emissions sources in relation to the CLCPA statewide GHG

emissions reduction limits. Its decision, made without statutory or regulatory support, was

arbitrary, capricious, and contrary to law.

DEC's determination is also unconstitutional and illegal because it is premised on a de

facto ban on permitting new fossil fuel electric generation. DEC's determination that such new

generation is, by definition, inconsistent with the CLCPA is not authorized by the statute itself and

constitutes an illegal rule-making in violation of the New York State Constitution and SAPA.

B. DEC's Permit Denial Was Standardless and Violated the State Constitution, Basic

Principles of Due Process, and SAPA.

There is no dispute that the GHG limits set forth in Part 496 are statewide and seek

reductions from a 1990 baseline as of 2030 and 2050. It is also undisputed - at least based on

DEC's own statemêñts in promulgating Part 496 - that Part 496 does not create any compliance

obligation for GHG emissions sources. The CLCPA does require DEC to issue in the form of

regulations "legally enforceable emissions limits, performance standards, or measures or other

requiremêñts to control emissions from greenhouse gas emission
sources."

The CLCPA makes

clear that DEC should develop such regulations in an
"equitable"

manner, ECL 75-0109(3)(a), no

later than January 1, 2024. See ECL § 75-0109(1). To date, DEC has not promulgated any such

legally enforceable regulation.

Instead of issuing such a regulation, DEC chose to reject Danskammer's Title V permit

application on the spurious ground that its Project is incompatible with the CLCPA and cannot be

justified, thus singling out this one GHG emission source before having rules applying the

statewide GHG emission reduction limits, in an enforceable way, to particular types of facilities

or industry sectors. Hence, DEC's action here was far from
"equitable,"

reflective of DEC's failure

to engage in the process required under the CLCPA, which involves robust stakeholder input on
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regulatory action. Instead, DEC singled out one GHG source that would, if permitted, represent a

very small amount percentage of GHG emissions toward the 2030 statewide goal. That percentage

does not account for the displacemcñt of higher-emitting generation sources, which, as noted,

results in a demonstrable net reduction in statewide GHG emissions. Furthermore, DEC ignored

that the Danskammer permit term is five years. 6 NYCRR Part 201-6. That date is well in advance

of the 2030 date established in both the CLCPA and Part 496 as the date when the first emission

limits will go into effect. If the permit were to be issued in 2022, the Department would have an

opportunity to review it again in 2027. By that time, the CLCPA requires DEC to promulgate

regulations applicable to emissions sources, and DEC would be able to consider CLCPA

consistency for the Dansknmmer Energy Center along with permit renewals from all other similar

emissions sources. The CLCPA offers no support for DEC's approach here, which effectively bans

permitting for any new or repowered or replacement facility that emits GHGs, a result that is not

authorized in the statute itself or regulations that have yet to be promulgated.

In Matter of Zutt, for example, the Second Department annulled the New York Department

of Transportation's divergence from Eminent Domain Procedure Law ("EDPL") § 207 and its

regulations in condemaing environmentally sensitive property by characterizing a taking as de

minimis. 99 A.D.3d at 97. The Second Department found that in enacting the EDPL, the

Legislature had sought to provide a "uniform and
equitable"

procedure, and the State's

mischaracterization of the taking was inconsistent with the law and its intent. Id. Similarly, here,

DEC departed from the plain language of the CLCPA, and, ignoring the process it put in place to

ensure an orderly reduction in statewide GHG emissions, instead supplanted the process set forth

in the CLCPA with its own judgment to achieve a preordained result. The CLCPA does not allow
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that, DEC's own regulations do not permit it, and, as in Matter of Zutt, this Court should annul

that determination here.

Finally, DEC failed to comply with the basic requirements of the New York State

Constitution, Art. IV § 8, and SAPA, by effectively establishing rules or relying on the application

of internal guidance that was never promulgated as a rule. DEC's denial is premised on a rule

contained in no regulation or law: that DEC will not issue a Title V permit to any new or repowered

natural gas-fired electricity generation plant because such plants are, by definition, inconsistent

with the CLCPA. No such rule was ever put out for public notice, never discussed with

stakeholders, never published in the State Register or filed with the Secretary of State, and most

importantly, never promulgated. Yet, this de facto ban on new fossil fuel generation pervades

DEC's denial. Therefore, DEC's denial is both inconsistent with the procedure set forth in the

CLCPA for DEC rulemaking based on the Council's scoping plan, and it is also inconsistent with

and in violation of the procedures set forth in the New York Constitution.

This is not the first time DEC has improperly sought to circamvent the rulemaking process.

In Household & Commercial Prods. Assn. v. New York State Department of Environmental

Conservation, 65 Misc.3d 832 (Albany Co. 2019), DEC used internal
"guidance"

to require

manufacturers to disclose product ingredients. There, a 1972 law, ECL § 35-0107 authorized DEC

to promulgate regulations requiring the disclosure of certain chemical ingredients. In 1976, DEC

promulgated such a regulation, requiring only cleansing product mnmwa ctsers to disclose a list of

ingredients. But, starting in 2010, in response to "increased public
demand,"

DEC began to

develop
"guidance,"

which it formally issued in 2017, which required disclosure by a broader array

of manufacturers and covered chemicals not listed in the 1976 regulation. Challenged by a

manufacturers association under Article 78, Supreme Court found that the guidance was
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effectively a rule, that DEC had not complied with SAPA in issuing it and determined that the

guidance and related disclosure program was null and void. Id. at 842-43.

DEC's actions follow a similar and familiar pattern here. The CLCPA authorized DEC to

promulgate regulations after the Council makes recommendations in its scoping plan, just as ECL

§ 35-0107 authorized DEC to promulgate disclosure regulations. The CLCPA even prescribes,

step-by-step, the process DEC must follow to issue such regulations. See ECL § 75-0109(2)-(4).

Facing pressure from special interest groups and lobbyists to deny permits for natural gas-fired

power plants - just as DEC faced pressure from advocates for product ingredient disclosures -

DEC departed from the CLCPA and from its own public statements regarding Part 496, and rather

than promulgate a controversial rule following the CLCPA procedures requiring stakeholder

meetings and public commêñt, established its own de facto rule banning permits for new and

repowered natural gas-fired power plants. Or - and DEC's vaguely drafted denial leaves it unclear

- DEC interpreted internal guidance in a manner that enshrined it as a rule when in fact it was not

compliant with SAPA or the Constitution. In either event, the resulting permit denial should be

deemed null and void. See Household & Coiñmercial Prods. Assn., supra.; N.Y. Const. Art. IV §

8; SAPA § 202.

V. DEC's FINDING THAT THE PROJECT IS INCONSISTENT WITH THE CLCPA
WAS ARBITRARY AND CAPRICIOUS

Even assuming arguendo DEC has the authority to determine inconsistency under the

CLCPA in the context of an Article 10 project (which it does not), the agency's determination here

was arbitrary and capricious because it ignored facts and data provided to it showing that the

Project would result in a net statewide GHG emission reduction. DEC provided no other grounds

in its denial, beyond purported inconsistency with the CLCPA. However, in relying on the CLCPA

§ 7(2), it failed to make a reasoned determination, ignoring the data showing that the plant would
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reduce statewide GHG emissions, and disregarding alternative and mitigation proposals, including

the potential shutdown of the plant. In an inexplicable rush to judgment, it reached that

determination without further inquiry relating to any of the salient issues, and without addressing

facts inconsistent with its predetermiñed coimhwinn The DEC erred in reaching these conclusions

with no basis in the record, law or logic, and its decision must be vacated as arbitrary and capricious

as a result.

DEC also based its determination on what it incorrectly deemed to be Dansknmmer's

failure to meet the CLCPA's requirement that the electric generation sector achieve a zero GHG

emission level by 2040, as set forth in PSL§ 66-p. CLCPA § 7(2) does not allow consideration

of PSL 66-p. The only limits referenced in CLCPA § 7(2) are the statewide GHG emission limits

contained in Article 75 of the ECL. Nor does PSL § 66-p mandate elimination of all fossil fuel

power generation by 2040. As noted above, PSL § 66-p requires the PSC to establish a program

to reach the target of a zero-emission power geileratiiig sector by 2040, but gives the PSC the

authority to waive or modify that target if it threatens grid reliability or safety.

Finally, assuming a determination could be rationally made that the Project is inconsistent

with those limits (which it cannot), the DEC's rejection of the Project's potential future use of

green hydrogen or RNG as an alternative or mitigation measure lacked any rational basis, as did

its ham-fisted and extra-jurisdletional attempt to determine that the Project is not needed for the

safe and reliable delivery of electricity.

A. The Department Irrationally Ignored Petitiêñêr's Projected Displacement

Argument as
"Uncertain"

Based on a Flawed Analysis and Poor Understanding
of NYISO Market Design

In support of its permit application, and in response to DEC's requests, Danskammer

retained ICF to analyze the impact that the proposed plant, providing more efficient generation

and operatiiig as a baseload power station, would have on statewide GHG emissions. Dambmmer
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provided DEC with a comprehcñsive Supplemental Greenhouse Gas Analysis, later supplemented

by the November Supplemental Report, both prepared by ICF, which concluded that the Project

would be among the most efficient generating facilities in New York State, and that it would reduce

emissions by displacing less efficient and higher emitting electric generating facilities. DEC

refused to even consider that key analysis, admitting that DEC "cannot address or evaluate all of

the methodological assumptions or analytical decisions made by Danskamnier or ICF for purposes

of their own estimates of GHG emissions associated with the
Project."

(Petition Exhibit K at 8).

DEC also irrationally rejected the very premise of the analysis that DEC itself had requested,

stating that DEC "will not rely exclusively on such electricity sector modeling for purposes of

assessing compliance with [CLCPA §
7(2)]."

(Id.). Worse yet, DEC did not provide any other

modeling or analysis to support its permit denial, but simply and irrationally refused to "take into

account actions that may or may not occur at other GHG emission
sources."

(Id.) DEC concluded

that it was
"uncertain"

whether the Project would displace other GHG sources, and then decreed

that "displacement of other electric generation is not a sufficient basis to determine
consistency"

with the CLCPA. (Id. at 11). In other words, even though DEC requested the analysis, which

showed that the Project would result in a reduction in statewide GHG emissions, it refused to

evaluate it in any meaningful way. It then effectively adopted a ban on any new fossil fuel

electricity generation by concluding that displacement of other, higher-emitting sources of GHG

can never demonstrate consisteñcy with the CLCPA. There is no statutory support for such ban in

the CLCPA. In other words, even though DEC requested the analysis, which showed that the

Project would reduce statewide GHG emissions, it refused to evaluate it in any meaningful way,

and decided instead to reject the idea that displacement of other, higher-emitting sources of GHG

could demonstrate CLCPA consistency.
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The DEC's conclüsory rejection of the displacement analysis misinterprets the CLCPA,

and rests on a fundamental misunderstanding of how the NYISO markets are designed and

function. DEC's decision on this point is internally inconsistent in two respects. First, DEC posits

that the Project will emit more GHGs than the existing facility, but that can only be true if the new

unit displaces other units. Electricity is generated to meet the load demand that exists at that

moment in time. If load is met by a more efficient generating unit, operation of less efficient units

is reduced, resulting in fewer GHG emissions_ The ICF analysis deñichstrated that other fossil

fuel generation would be less efficient by virtue ofthe NYISO's market design and Location Based

Marginal Pricing ("LBMP") structure. In short, because less efficiently generated electricity is

more expensive, it will lose out in a competitive market. The second inconsistency exacerbates

DEC's flawed logic. DEC emphasizes the post-RNA base case updates, but one of those updates

included lower peak load forecasts. Therefore, an improved Danksammer would run more and

serve greater load, and it therefore must displace other, less efficient units. This misapprehension

of the CLCPA and its relationship to NYISO market design underscores both why DEC is not the

agency empowered to make decisions concerning the safety and adequacy of electric service, as

well as the irrationality of the decision it made regarding displacement.

B. DEC Arbitrarily Rejected Danskammer's Potential Alternatives and Mitigation

Measures, Including Shutting Down If Necessary

DEC also arbitrarily rejected every potential consistency and mitigation solution

Danskammer presented, Mcluding shutthg down the plant in the event it was deemed necessary

in the future. The DEC summarily rejected the potentiâI use of green hydrogen as uncertain

because Danskañññêr could not demonstrate its current viability. This ignores the CLCPA's

standards, which require a 40% reduction from a statewide 1990 baseline by 2030, and an 85%

reduction from that baseline by 2050. That the Project would not ininiediately operate on green
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hydrogen does not provide a basis to conclude that it could not do so in 2030 and 2050 when the

statewide GHG limits come into effect. Rejecting technology in the development and testing phase

that could be used to meet a 2050 target is per se irrational and ignores the history of the

developmcñt of renewable wind and solar power, two technologies that have demonstrated

increasing viability and economic competitiveness compared to twenty or even ten years ago.

There is simply no basis for the Department's summary dismissal of green hydrogen as a potential

zero-emission alternative to be developed in time to achieve the CLCPA emission limits set forth

in the ECL and Part
496.15

DEC's rejection of RNG is even more confounding. DEC admits RNG is a "technically

feasible"
fuel source but suggests that because the CLCPA will increase demand for RNG, more

infrastructure will be ñêêded to deliver it, and therefore it is uncertain whether the approving

agêñcies would approve that infrastructure or find that it can be justified under CLCPA § 7(2).

The reasoning is absurd on its face.

DEC even rejected the potential that the PSC may find some natural gas-fired generation

will be necessary beyond 2040 to maintain safe and adequate electric service in New York, even

though PSL § 66-p gives PSC - and not DEC - that express authority. Oddly, DEC refers to the

potential plant closure as "some other solution not currently
identifiable,"

even though

Danskammer clearly stated in its submissions to DEC that the plant could simply be closed in 2040

if required by law, at which point it would very obviously be coñsistent with the CLCPA's

15 In rejecting the use of green hydrogen DEC referenced the zero emission limit centained in PSL § 66-

p which, as noted, is not pertinent to a consistency analysis pursuant to CLCPA 7(2). But even if it were

relevant, there is no basis for DEC's unsupported conclusion that green hydrogen could not be

developed and scaled in time to meet the target for zero carbon electricity by 2040. Further, DEC also

ignored that the PSC has the autherity under that provision to permit continued carbon emissions from

the power sector if required to ensure reliability.
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statewide GHG emissions limits because it would no longer operate. Why DEC would reject that

option is not even addressed in its decision. Regardless, the risk of constructing a plant that may

be forced to shut down within 20 or less years of being placed in service is a büsliiess risk for

Danskaiiimer to take, and an option that DEC refused to address, further demonstrating the

irrationality of its decision.

C. DEC's Need Analysis Is Flawed

As discussed above, DEC had no authority to make a determination of
"need"

in evaluating

a Title V permit application. Even if it did, its analysis amounts to cherry-picking information

from NYISO reports, and then attempting to shoehorn that information into its predetermined

conclusion.

DEC's decision that there is no need for the Project focused solely on the reliability of the

electric system and relied exclusively on stateiiients taken out of context from NYISO reports. In

the RNA, the NYISO had concluded that the New York system would only have sufficient

resources if the probability of an unplaiiiied disconnection of firm load is equal to or less than the

standard of once in every 10 years.16 The NYISO further colicInded that reliability needs could

be met with "combliiations of solutions including generation, transmission, energy efficiency,

demand response measures, or changes in operating
protocols."17 DEC rejected that conclusion,

instead finding that information included in post-RNA base case updates where the presenters

posited that transmission upgrades could reduce generation needs. DEC misinterprets this

presentation as endorsing the removal of up to 800 MWs of generation from "Zone G - where the

project is to be located - in
2030"

without resulting in "loss of load
expectations,"

meaning, in

16see MA n µ 1

17
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essence, blackouts. DEC then simply subtracted the Project's proposed MWs from Zone G,

shrugged off the risk of "loss of load
expectations"

(e.g., blackouts), and wrongly concluded that

there is "no demonstrated reliability need or justification for the
Project."

(Pet. Exhibit K a 13).

While NYISO noted that Con Edison identified some transmission system changes that

resolved needs identified in the NYISO's RNA report, the 800 MW of "capacity that could be
lost"

misrepresents the ability to remove capacity resources. As the report highlights, the study is

performed assuming "perfect
capacity,"

meaning, it presumes that all units are available on the

system 100% of the time with no
"derating"

factors that result in loss of generating
capacity.18

NYISO presents this analysis, not as a representation of localized, real world constraints on

capacity, but as a theoretical model that planners can use along with numerous other tools to

determine electricity generation requirements. Indeed, the RNA and the post-RNA updates are

only the first step of the comprehensive reliability phnning process and are included in the

NYISO's the final step in the process, known as the Comprehensive Reliability Plan, which the

NYISO board did not approve in its final form until December 2021. To reflect the CLCPA, the

NYISO includes in its Comprehensive Reliability Plan - and DEC omits from its determination -

a 70% renewable electric system by 2030 scenario and a high load forecast (to account for the

impact of economywide electrification anticipated from reduced emissions
economywide).19

Those scenarios show increasingly larger needs for dispatchable generation as New York

progresses toward the CLCPA goals. The NYISO found that under the 70x30 scenario, to maintain

transmission security, approximately 750 MW of dispatchable resources (e.g., not wind, solar or

18 See RNA at 2-3, supra.

19
See 2021-2030 Comprehensive Reliability Plan: A Report from the New York Independent System

Operator at 42-44 (available at httos://www.nviso.com/documents/20142/2248481/2021-2030-

Comorehensive-Reliability-Plan.pdf/99a4a589-7a80-13f6-1864-d5a4b698b916) (last checked Dec.

23, 2021).
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other intermittent resources) would need to be added to the 24,700 MW of dispatchable resources

already present in the NYISO model, which subtracted out certain age-based peaker plants).20
The

theme throughout the NYISO's Comprchcñsive Reliability Plan is clear: dispatchable resources

like Danskammer are itecessaiy to shore up the intermittent facilities (wind and solar) in order to

implement the CLCPA. Were DEC to have waited for the full and final report, or even evaluated

the several interim and related NYISO reports and
studies,21

it would have recognized that there

are emerging system needs, and simply relying on the zonal capacity scenario is an overly

simplistic and improper way to determine future electric generating capacity needs.

Furthermore,
"need"

can be established for other reasons beyond just reliability and

eiisürliig the safe operation of the grid. Indeed, NYISO's compreheñsive system planning process

is comprised of reliability planning, economic planning studies and public policy planning studies

as well as resource adequacy studies. The dctcrñlination made under Article 10 by the Siting

Board (the agency with the requisite expertise and jurisdiction) with respect to whether a major

electric generating facility is needed or otherwise in the public interest is also not limited to looking

only at issues of reliability.

While the issues involved in planning a safe and adequate electric system may appear

coiirplex and technical, the errors and omissions in DEC's analysis are simple: DEC, which has no

authority or expertise to make such a determination in the first place, attempted to cull support

from NYISO reports. However, when viewed in the calitext of the entirety of the NYISO planning

process, the flaws in DEC's reasoning becomes readily apparent, and highlight the irrationality of

20 See RNA at 5.

21
See RNA at pp. 104-105. The NYISO lists a series of other studies it has conducted addressing CLCPA
mandates. Studies like the Climate Change Study further acuciduate the need for disp*hhle resources

as effort to build out reviewable generation is undertaken. DEC has ignored all of them.
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its decision to deny the Danskammer Title V permit, effectively terminating the Article 10 review

by the Siting Board.

CONCLUSION

For the foregoing reasons, Danskammer respectfully requests that this Court grant its Petition,

deem the DEC's permit denial to be null and void, remand the matter to the DEC for further

proceedings, and grant any such further relief the Court deems just and proper.
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