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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED
CASES
A.

Parties and Amici

The parties before the Court are Petitioner Independent Power Producers of New York, Inc., and Respondent Federal Energy Regulatory
Commission.
To counsel’s knowledge, Multiple Intervenors (a trade association
of large non-residential, energy-intensive consumers, with facilities located throughout New York State) is the only party that has intervened
or sought to intervene in this proceeding.
B.

Rulings Under Review

1. N.Y. Indep. Sys. Operator, Inc., Order Accepting, in Part, Subject
to Condition and Directing Compliance Filing, Docket No. ER21-502-001,
175 FERC ¶ 61,012 (Apr. 9, 2021) (“Op.”).
2. N.Y. Indep. Sys. Operator, Inc., Notice of Denial of Rehearings by
Operation of Law, Docket No. ER21-502-001, 175 FERC ¶ 62,159 (June
10, 2021).
C.

Related Cases

This case has not previously been before this Court or any other
court. There are no related cases.
/s/ Paul W. Hughes
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CORPORATE DISCLOSURE STATEMENT
Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure
and Rule 26.1 of the Rules of this Court, Petitioner Independent Power
Producers of New York, Inc. hereby submits the following disclosure
statement in the above-captioned case:
Petitioner is a not-for-profit trade association representing companies involved in the development of electric generating facilities, the generation, sale, and marketing of electric power, and the development of
natural gas facilities in the State of New York. Petitioner’s member companies produce a majority of New York’s electricity, utilizing almost
every generation technology available today, such as wind, solar, natural
gas, oil, hydro, biomass, energy storage, waste-to-energy, and nuclear.
Petitioner has no parent company, and no publicly traded company owns
10% or more of it. Petitioner is a trade association within the meaning of
D.C. Circuit Rule 26.1.

/s/ Paul W. Hughes
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GLOSSARY
Climate Act

Climate Leadership and Community Protection Act

FERC or the
Commission

Federal Energy Regulatory Commission

NYISO

New York Independent System Operator, Inc.

ix
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INTRODUCTION
In 2019, New York passed the Climate Leadership and Community
Protection Act, which mandates a significant reduction in the State’s
greenhouse gas emissions. The Climate Act requires, among other things,
that all electricity in the State be generated by zero-emission sources by
2040. Of course, as is the case with all laws, the requirements of the statute are subject to revision. But, as things stand, the plain upshot of the
law is to force fossil-fueled power plants to cease operation by that deadline.
The New York Independent System Operator, Inc. oversees the
wholesale electricity markets in the State of New York, and—with approval from the Federal Energy Regulatory Commission—sets demand
curves for the wholesale capacity market every four years. In its most
recent demand curve filing, covering the period from 2021-2025, the
NYISO sought to heed the Commission’s previous exhortations to avoid
speculation about future changes in law or regulation and to base its demand curves only on the current regulatory landscape. Therefore, it relied on the Climate Act’s mandate of a zero-emission generation fleet by
2040.
Specifically, the demand curves are based in part on the estimated
costs of a hypothetical new generation plant. One of the key factors in
1

USCA Case #21-1166

Document #1922546

Filed: 11/15/2021

Page 12 of 62

estimating those costs is the expected economic life of that hypothetical
new plant—that is, the amount of time that an investor in that plant
would have to recoup its costs—which is termed the amortization period.
The NYISO, with the assistance of independent consultants, proposed a
natural gas-fired peaking plant as the hypothetical new generator with a
seventeen-year amortization period, reflecting that such a plant constructed at the midpoint of the 2021-2025 cycle will have seventeen years
of operation before it is forced to cease operation in 2040 under the Climate Act.
Rather than continue its usual approach, however, the Commission
speculated that New York might change its law at some point before
2040, thus permitting fossil-fueled generators to keep operating beyond
2039. Not only is this speculation totally unsupported by any evidence in
the record, it constitutes precisely the sort of impermissible divination
that the Commission has previously—and repeatedly—rejected as a basis
for the NYISO’s demand-curve calculations. Based on this naked hypothesizing about future legal developments, and without applying the statutory standard or actually describing the impact that the amortization
period had on overall rates, FERC rejected the NYISO’s proposed amortization period. This approach is inconsistent with the Federal Power Act,

2
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the Administrative Procedure Act, and FERC’s own precedents. It cannot
be sustained.
JURISDICTIONAL STATEMENT
This Court has jurisdiction over this case pursuant to 16 U.S.C. §
825l, which provides for judicial review in this Court of orders issued by
the Federal Energy Regulatory Commission under the Federal Power
Act.
The Commission entered its order on April 9, 2021. N.Y. Indep. Sys.
Operator, Inc., Order Accepting, in Part, Subject to Condition and Directing Compliance Filing 175 FERC ¶ 61,012 (Apr. 9, 2021) (“Op.”). Petitioner timely filed a request for rehearing on May 10, 2021. The Commission took no action, and the petition was denied by operation of law on
June 10, 2021. N.Y. Indep. Sys. Operator, Inc., Notice of Denial of Rehearings by Operation of Law, 175 FERC ¶ 62,159, at P 149 (June 10,
2021). Petitioner timely filed the petition for review on August 9, 2021.
STATUTES AND REGULATIONS
The text of the relevant portion of New York’s Climate Leadership
and Community Protection Act is reproduced in the addendum to this
brief.

3
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ISSUE PRESENTED FOR REVIEW
Did the Federal Energy Regulatory Commission act arbitrarily, capriciously, or contrary to law by rejecting a carefully considered change
to the amortization period used to calculate capacity demand curves,
largely on the basis of theoretical future changes in law and technology?
STATEMENT
A.

The New York Capacity Market.

1. The NYISO is a not-for-profit entity responsible for managing
New York’s electrical grid. One of the NYISO’s most crucial tasks is to
ensure that there is an adequate supply of electricity to meet consumer
demand. The NYISO capacity market is intended to make sure that sufficient incentives exist for developers to build new power plants when the
grid needs additional capacity.
This task is extremely complex, given that demand for power and
the costs of constructing new plants are constantly in flux. If developers
worry that unexpected decreases in the demand for or price of power may
compromise their ability to recoup the costs of constructing new plants,
they will “forgo desirable investment in new generation.” TC Ravenswood, LLC v. FERC, 741 F.3d 112, 114 (D.C. Cir. 2013). And, “[i]f needed
development fails to occur, supply will eventually dip below demand,
leaving consumers in the dark.” Id.
4
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To ensure adequate power supply in the face of shifting and uncertain costs and demand, the NYISO manages a competitive wholesale capacity market in New York. “‘Capacity’ is not electricity itself but the
ability to produce it when necessary. It amounts to a kind of call option
that electricity transmitters purchase from parties—generally, generators—who can either produce more or consume less when required.” Connecticut Dep’t of Pub. Util. Control v. FERC, 569 F.3d 477, 479 (D.C. Cir.
2009). Thus, “[u]nlike the electricity market, in which generators sell actual power to retailers, the capacity market trades in the future supply
of electrical power.” TC Ravenswood, 741 F.3d at 114. The “NYISO’s capacity market encourages infrastructure investment by linking the price
of capacity to the price needed to recoup the cost of building a hypothetical new ‘peaker’ power plant, i.e., a plant that operates only in times of
high demand.” Id.
The NYISO runs monthly capacity auctions, which form the backbone of the capacity market. In these auctions, “[c]apacity suppliers bid
a quantity of capacity into the auction, and the total amount of capacity
bid creates a supply curve, which intersects with a predetermined demand curve. The intersection of the two curves establishes the available
quantity of capacity and the price for this capacity.” TC Ravenswood, 741
F.3d at 114; see also Electricity Consumers Res. Council v. FERC, 407
5
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F.3d 1232, 1234-35 (D.C. Cir. 2005). “Power retailers then purchase capacity at that price. In theory, this market design encourages desirable
investment by signaling the need for more generation and by enabling
power generators to recoup their costs in the capacity market.” TC Ravenswood, 741 F.2d at 114.
In sum, the price that power retailers pay for capacity in a monthly
capacity auction is determined based on suppliers’ offers and demand
curves that the NYISO adopts, subject to the Commission’s review, in
advance.
2. Each new set of demand curves reflects a comprehensive review
of the State’s energy and capacity markets, performed every four years
with the assistance of independent consultants and input from market
participants. The demand curve reset process focuses on estimating the
“cost of new entry” for a hypothetical new peaker plant. As this Court has
previously explained it:
In Commission lingo, this requires calculating the ‘localized
levelized cost per kW-month to develop a new peaking unit
with energy and ancillary services revenues subtracted.’ In
plain English, the cost of new entry equals the hypothetical
plant’s total cost of producing a unit of electricity—the cost of
constructing and operating a plant divided by its expected lifetime energy output—minus what the plant will receive for
selling this electricity.
TC Ravenswood, 741 F.3d at 115 (citation omitted).
6
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The cost of developing a new peaking plant is therefore a key input
in generating new demand curves—and, by extension, in determining the
price of capacity in each monthly auction. The NYISO Services Tariff
thus requires that it determine “the current localized levelized embedded
cost of a peaking plant” each time it submits proposed demand curves to
the Commission for its review and acceptance for a new four-year cycle.
NYISO Services Tariff § 5.14.1.2.2. (JA ___). This determination requires
the NYISO to estimate the up-front capital investment cost for a new
peaking plant, including property taxes and insurance. Id.
Finally, because the costs of developing a new plant are disproportionately frontloaded, the demand curve calculations require the NYISO
to amortize those costs over the functional life of the plant. Id. That is,
the NYISO estimates the yearly cost of developing and operating a new
plant by adding the plant’s yearly operating costs to the plant’s development costs, divided by the expected economic lifetime of the plant. Id. The
demand curve for capacity thus hinges on the expected economic lifetime
of a new plant. Id. The term in years over which a developer of a new
plant is assumed to recover its up-front investment costs is the “amortization period” which serves as the denominator in the annualization calculation.

7
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Analysis Group, the independent consultant that the NYISO engaged for its most recent demand curve reset, characterized the amortization period as follows:
This period is the project’s ‘economic life,’ which can differ
from the potential physical life of the unit, due to financial
considerations, particularly risks associated with assuming
revenue streams far into the future. The [amortization period]
reflects a balance of factors. On the one hand, plant owners
will earn net revenues over the full physical life of the unit,
which is reasonably estimated as approximately thirty years
for a peaking plant absent factors that may otherwise restrict
operation for this full physical life. On the other hand, many
factors create risks to future cash flows, including changes in
markets, technologies, regulations, policies, and underlying
demand from consumers. To account for these risks, investors
typically assume an economic life less than the plant’s physical life.
Affidavit of Paul J. Hibbard, et al., ¶ 68. (JA ___).
B.

The New York Climate Leadership and Community
Protection Act

In 2019, New York passed the Climate Leadership and Community
Protection Act (Climate Act). CLCPA, N.Y. Pub. Serv. L. § 66-p. The Climate Act requires comprehensive, systemic reduction in statewide greenhouse gas emissions. It mandates that by 2030 at least 70% of the State’s
electric generation “shall be generated by renewable energy systems” and
that by 2040, “the statewide electrical demand system will be zero emis-

8
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sions.” Id. § 66-p(2); accord New York’s Climate Leadership and Community Protection Act, N.Y. State (Aug. 2021), perma.cc/KZG5-ZM6V. The
express goal of the Climate Act is to “limit[] greenhouse gas emissions
and . . . to make New York’s electricity generation system carbon-free by
2040.” Br. for State Petitioners at *9, New York v. U.S. Dep’t of Energy
(2d Cir. 2020) (No. 19-3652), 2020 WL 3960684.
As New York has recognized, reaching these goals will require an
overhaul of the State’s electric generation fleet. New York has, for example, described the Climate Act as requiring “utilities to reduce or eliminate their greenhouse gas emissions and/or provide electricity from renewable sources by a set deadline.” Amicus Curiae Brief of Multiple
States at 23, Minnesota v. American Petroleum Institute (8th Cir. 2021)
(No. 21-1752), 2021 WL 3962117. And, while the Climate Act permits
other sectors to rely on offsets or alternative programs to achieve zeroemission status, it specifically provides that “[s]ources in the electric generation sector shall not be eligible to participate in” “alternative compliance mechanism[s] to be used . . . to achieve net zero emissions.” N.Y.
Envtl. Conserv. L. §75-0109(4)(f).
The clear meaning of this exception is that, as the Climate Act is
currently written, power generators in New York must be completely

9
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non-emitting, on their own, by 2040. This requirement has led commentators to conclude that “[c]arbon-intensive natural gas plants will need to
close to meet the [Climate Act]’s targets.” Note, Alexander Fields, Will
Section 94-C Enable Renewable Energy Project Siting and Help New York
State Achieve Its Energy Targets?, 46 COLUM. J. ENVTL. L.125, 129-130
(2020). Indeed, “since electric generating plants cannot use offsets, it
looks like all the natural gas power plants in the state will need to close
by 2040, unless economical and highly effective carbon capture and sequestration technology for such plants develops rapidly.” Michael B. Gerrard & Edward McTiernan, New Climate Law Will Reshape NY’s Key Sectors, 262 N.Y. L. J. (July 11, 2019), perma.cc/2YXL-2HAW.
Similarly, lawmakers in New York expressed their intent that the
Act lead to the elimination of fossil-fueled electricity in the State by 2040.
See, e.g., Governor’s Program Bill 2019: Memorandum (2019) (Add. 3)
(“The bill will . . . requir[e] one hundred percent carbon free electricity by
the year 2040.”); Remarks as Prepared: Governor Cuomo Executes the Nation’s Largest Offshore Wind Agreement and Signs Historic Climate Leadership and Community Protection Act, Justice Agenda (July 18, 2019)
(Add. 9) (“The law requires . . . 100% carbon-free electricity by 2040.”);
N.Y. State Senate Democratic Majority, Senate Democratic Majority
Passes Historic Climate Leadership and Community Protection Act (June
10
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18, 2019) (Add. 5) (quoting sources praising the Climate Act for “mov[ing]
one of the world’s largest economies off of fossil fuels”). New York has
already begun to work toward the Climate Act’s goals by phasing out fossil fuels in electricity generation.
The State’s Department of Environmental Conservation has invoked the statute in denying permits for multiple natural gas-burning
electrical generation projects. See, e.g., Notice of Denial of Title V Air Permit – Astoria Gas Turbine Power, No. 2-6301-00191/00014, N.Y. Div. Envtl. Permits (Oct. 27, 2021) (“Astoria denial”), perma.cc/J4RN-Y3D7; Notice of Denial of Title V Air Permit – Danskammer Energy Center, No. 33346-00011/00017, N.Y. Div. Envtl. Permits (Oct. 27, 2021) (“Danskammer denial”), perma.cc/H2AM-KY2E. In each case, the State has explained that “[t]he continued long-term use of fossil fuels to produce electricity . . . is inconsistent with the State’s laws and objectives, including
the statutory requirement that all electricity in the State be emissionfree by 2040.” Astoria denial at 11; accord Danskammer denial at 10. Indeed, New York has concluded that “the Climate Act contains a statutory
mandate to ultimately cease the use of fossil fuels to produce electricity
in the State by 2040.” Astoria denial at 11; accord Danskammer denial
at 10. Thus, “[t]he construction of a new fossil fuel-fired major electric
generating facility, which would otherwise be expected to have a useful
11
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life beyond 2040, is inconsistent with the [Climate Act]’s requirement.”
Astoria denial at 11-12; accord Danskammer denial at 10. To that end,
the Power Generation Advisory Panel, which advises the Climate Action
Council created by the Climate Act, has considered initiatives to “retire
fossil fuel-fired facilities” and “place a moratorium on new or repowered
fossil fuel-fired generation facilities.” Meeting Notes, Power Generation
Advisory Panel (Apr. 7, 2021), perma.cc/8JE7-BF2J.
C.

The NYISO’s 2021-2025 Demand Curve Proposals.

“The Federal Power Act (‘FPA’) empowers FERC to regulate the
sale and transmission of electricity to ensure that electricity is provided
at a ‘just and reasonable’ rate.” New England Power Generators Ass’n v.
FERC, 881 F.3d 202, 205 (D.C. Cir. 2018) (quoting 16 U.S.C. § 824d(a)).
Thus, “[p]ursuant to the FPA, FERC regulates capacity markets” such as
the NYISO’s. Id. Accordingly, under its Services Tariff, the NYISO must
file demand curves (along with methodologies and inputs used for calculating additional curves) with the Commission for review every four
years. NYISO Services Tariff § 5.14.1.2.2. (JA ___).
On November 30, 2020, the NYISO filed, pursuant to Section 205
of the Federal Power Act, proposed revisions to its Services Tariff to the
Commission. (JA ___). These revisions defined new demand curves appli-

12
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cable for the 2021/2022 Capability Year and proposed the inputs and parameters for conducting the annual updates to determine the demand
curves for the 2022/2023, 2023/2024, and 2024/2025 Capability Years. In
this most recent round of curve-setting, the NYISO’s independent consultant recommended an amortization period of seventeen years for the
2021-2025 demand curves. Affidavit of Paul J. Hibbard, et al. ¶ 69. (JA
___). This was a reduction from the twenty-year amortization period that
the Commission approved in previous demand curve cycles. See New York
Indep. Sys. Operator, Inc., 158 FERC ¶ 61,028, ¶ 171 (2017). (JA ___).
Analysis Group explained that “[a] primary consideration of the
change in recommended amortization period is the enactment of the [Climate Act], which requires all electricity be supplied by zero-emission resources beginning in 2040.” Affidavit of Paul J. Hibbard, et al. ¶ 69. (JA
___). “In effect, the [Climate Act] prohibits the operation of a peaking
plant in New York burning fossil fuels after 2039.” Paul J. Hibbard, et
al., Independent Consultant Study to Establish New York ICAP Demand
Curve Parameters for the 2021/2022 through 2024/2025 Capability
Years - Final Report (Sept. 9, 2020). (JA ___).
Analysis Group further detailed that its
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recommended [amortization period] also avoids speculative
assumptions regarding: (1) future regulations and programs
rules to be developed in the coming years to define how New
York will meet the emission requirements in the [Climate
Act]; and (2) the emergence of commercially available technologies that may allow the plant to continue operations beyond
2040 in compliance with the [Climate Act]. While this may be
possible, it is far too early to assume that is the case and, in
any event, such technologies may require incremental onetime capital costs (or higher fuel and operations costs) that
are not otherwise accounted for in our plant cost estimates.
Affidavit of Paul J. Hibbard, et al. ¶ 69. (JA ___).
The NYISO adopted this analysis in its filing with the Commission.
NYISO Filing at 51. (JA ___). It explained that “[t]he proposed 17-year
amortization period represents the average period of years between the
beginning of each Capability Year encompassed by the 2021-2025 [demand curve cycle] and the January 1, 2040 zero-emission deadline established in the [Climate Act].” Id. (JA ___). It also noted that some stakeholders had recommended a 15-year amortization period to account for
the fact that “new generation projects currently under consideration in
New York would be unlikely to enter into service until the later portion
of the 2021-2025 reset period,” leaving only the years between 2025 and
2040 for a new resource to recoup its startup costs. Id. (JA ___).
In its filing, the NYISO explained that “[t]he Commission has consistently held that determinations in each [demand curve reset] must
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take account of laws and regulations as currently effective and avoid
speculation as to potential future changes in such laws and regulations.”
NYISO Filing at 52 (JA ___). As such, the NYISO reasoned that it “must
consider the current state of the [Climate Act] and regulatory constructs
developed to implement its requirements.” Id. (JA ___).
In short, because “New York has not implemented rules or regulations to specifically define the resource types, fuels, or retrofitting options
eligible for operation in compliance with the 2040 zero-emission requirement,” the NYISO concluded that “there is currently no basis upon which
to assume potential retrofitting or fuel conversion to achieve compliance
with the requirements of the [Climate Act] beginning in 2040.” Id. (JA
___). Thus, “[g]iven the absence of eligibility rules at present, assuming
fuel conversion options, retrofits, or other modifications to permit a fossilfired generator, such as the peaking plants proposed herein, to operate
as a zero-emission resource beginning in 2040 would require the NYISO
to speculate what may in the future be defined as compliant with the
requirements of the [Climate Act].” Id. (JA ___). The NYISO therefore
adopted a seventeen-year amortization period to reflect the existing regulatory landscape—which requires all New York generators to be zeroemissions by 2040—and to avoid impermissible speculation about any
potential relaxation of that requirement.
15
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The Commission’s Rejection of the NYISO’s Proposed
Amortization Period.

1. The Commission accepted the NYISO’s November 30 filing, subject to one condition: It rejected the proposed seventeen-year amortization period, instead requiring the demand curves to be calculated using
a twenty-year economic lifespan for a hypothetical new peaking plant.
The Commission explicitly acknowledged its previous holdings that
the demand curve process “must take into account currently effective
laws and regulations and avoid speculating about laws and regulations
in the future.” Op. at 65. (JA ___). But it then held that the NYISO’s seventeen-year amortization period was itself speculative, for two purported
reasons. First, FERC stated, the Climate Act “does not require that power
generators retire in order to satisfy the 2040 zero-emission requirement.”
Id. That is, fossil-fueled generators could theoretically continue to operate if retrofitted to achieve zero emissions—assuming technology allowing them to do so cost-effectively is invented between now and 2040. And
second, the Commission asserted, the Climate Act’s requirements “may
be modified, as necessary, to allow fossil-fueled resources to remain in
service beyond 2040 as a means of ensuring system reliability.” Op. at 65.
(citing N.Y. Pub. Serv. Law §66-p). (JA ___). Or in other words, New York
might, in the future, decide to relax the law’s existing requirements.
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The Commission thus concluded that the “NYISO ha[d] not shown
the proposed 17-year amortization period to be consistent with its Services Tariff requirements.” Op. at 65. (JA ___). Accordingly, the Commission ordered the NYISO to “submit a compliance filing reverting to the
previously approved 20-year amortization period.” Id. (JA ___).
2. Commissioner Danly, joined by Commissioner Chatterjee, dissented from this holding. He began by noting that the Commission had
previously described the Climate Act as requiring “electricity demand in
the State to be served by 100% zero-emission resources by January 1,
2040.” Dissent at 1 (quoting N.Y. Indep. Sys. Operator, Inc., 175 FERC
¶ 61,012, at P 149 (2021)). (JA ___). Thus, “[t]hough no one can predict
the future, no one disputes that,” under current law, “all fossil-fueled resources will cease operation in 2040.” Dissent at 1. (JA ___) (quoting Op.
at 65 (JA __)).
Commissioner Danly recognized, moreover, that the majority had
inverted the “speculative” analysis: Nowhere did the Commission “explain why it is speculative to assume that New York will enforce its existing statutes . . . but it is not speculative to assume that New York will
‘temporarily suspend or modify its laws in the future.’” Dissent at 2. (JA
___). Additionally, he observed that it is “speculative to argue that fossilfuel resources could retrofit in the future to meet New York’s renewable
17
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mandate.” Id. (JA ___). Commissioner Danly concluded by noting that the
majority decision was arbitrary and capricious in that it rejected the
amortization period without analyzing the overall rate effect of the proposed demand curves. Id. (JA ___).
3. Petitioner filed a timely request for rehearing of the April 9 order
on May 10, 2021, asserting that that the Commission’s ruling that the
amortization period should be set at 20 years was arbitrary and capricious, not the product of reasoned decision making, and contrary to law.
(JA ___). The petition for rehearing was denied by inaction of the Commission on June 10, 2021. (JA ___). Petitioner then timely petitioned in
this Court for review. (JA ___).
SUMMARY OF THE ARGUMENT
The Commission’s decision to require a twenty-year amortization
period was arbitrary and capricious, an unexplained departure from its
own precedents, and contrary to law.
A.1. The Commission based its rejection of the NYISO’s proposed
amortization period on speculation that New York would change its law
(through statute or regulation) before 2040. Not only was this speculation
completely unsupported, but it also constituted a departure from clear
Commission precedent requiring FERC to take the law as it exists today
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instead of making assumptions about potential future statutory amendments or regulatory changes. Rather than differentiate those precedents
or explain its decision to abandon them, however, the Commission deflected, asserting that it was actually the NYISO that was speculating—
that is, speculating that New York would enforce its law as written. Such
unexplained discarding of on-point precedent “is the very essence of unreasoned and arbitrary decisionmaking.” West Deptford Energy, LLC v.
FERC, 766 F.3d 10, 22 (D.C. Cir. 2014).
2. The Commission’s speculation about potential future regulatory
changes also fatally undermines its decision for two additional reasons.
First, Commissioner Danly raised exactly this argument in his dissent,
but the Commission majority failed to acknowledge or grapple with his
analysis, which itself renders FERC’s action arbitrary and capricious.
See, e.g., American Gas Ass’n v. FERC, 593 F.3d 14, 21 (D.C. Cir. 2010)
(“FERC is not required to agree with arguments raised by a dissenting
Commissioner,” but “it must, at a minimum, acknowledge and consider
them.”). And speculation is not a proper basis for agency action in any
event. See, e.g., Delaware Dep’t of Nat. Res. & Envt’l Control v. EPA, 785
F.3d 1, 11 (D.C. Cir. 2015).
B. Second, the Commission also failed to apply the proper statutory
standard. Rather than determining that the NYISO’s proposed rates
19
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were “unjust and unreasonable,” the Commission rejected the proposed
amortization period because it could lead to estimates of the cost of entry
for new plants that were “unnecessarily high.” That is plainly not the
same inquiry, and it is not the inquiry that Section 205 of the Federal
Power Act requires if the Commission is going to reject a proposed rate
component. And even though the amortization period obviously bears on
the overall rates, the Commission never attempted to examine the impact
of the shorter amortization period. In failing to do so, it ignored record
evidence demonstrating that the proposed rates included significant
price reductions in crucial regions. These omissions demonstrate that the
Commission’s reasoning was arbitrary and capricious. But they also show
that the Commission’s conclusions cannot constitute a reasoned application of the appropriate statutory standard.
Because the Commission’s rejection of the seventeen-year amortization period was arbitrary and capricious, inconsistent with prior precedent, and contrary to law, this Court should grant the petitions for review, vacate the Commission’s order, and remand to the agency for further proceedings.
STANDING
Petitioner was a participant in the regulatory proceedings below
and now seeks review of the Commission’s order under 16 U.S.C. § 825l.
20
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To establish associational standing, Petitioner must show that at least
one of its “members would . . . have standing to sue in their own right,”
that “the interests at stake are germane to the organization[’s] purpose,”
and that “neither the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.” Friends of the Earth,
Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 181 (2000).
Petitioner’s standing is clear from the face of the administrative
record. See N.Y. Indep. Sys. Operator, Inc., Protest and Supporting Comments of Independent Power Producers of New York, Inc, No. ER21-502001 (Feb. 22, 2021) (JA ___). The Commission tacitly recognized as much
when it granted Petitioner’s motion to intervene. See Op. at 4 (JA ___).
As described in the record, Petitioner satisfies the test for associational standing. Petitioner is a not-for-profit trade association representing companies involved in the development of electric generating facilities, the generation, sale, and marketing of electric power, and the development of natural gas facilities in the State of New York. Petitioner’s
member companies produce a majority of New York’s electricity, utilizing
almost every generation technology available today, such as wind, solar,
natural gas, oil, hydro, biomass, energy storage, waste-to-energy, and nuclear. Its members would “have standing to sue in their own right” because the Commission’s order directly governs their participation in the
21
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NYISO’s capacity and energy markets. Laidlaw, 528 U.S. at 181. The order will likely result in lower payments than would have been available
had the Commission not unlawfully imposed a 20-year amortization period. This is precisely the kind of “injury in fact, fairly traceable to the
challenged agency action, that will likely be redressed by a favorable decision” that gives rise to standing. Exxon Mobil Corp. v. FERC, 571 F.3d
1208, 1219 (D.C. Cir. 2009).
STANDARD OF REVIEW
The NYISO is required to submit changes to its rates for the Commission’s review, pursuant to its tariff and Section 205 of the Federal
Power Act. 16 U.S.C. § 824d(c). Under Section 205, “[t]he Commission
can reject the proposed rates only if it finds that the rates are not ‘just
and reasonable.’” TransCanada Power Mktg Ltd. v. FERC, 811 F.3d 1, 4
(D.C. Cir. 2015) (quoting 16 U.S.C. § 824d(e)). Under this flexible standard, “there is not a single ‘just and reasonable rate’ but rather a zone of
rates that are just and reasonable,” and “a just and reasonable rate is
[any] one that falls within that zone.” Maine Pub. Utils. Comm’n v.
FERC, 520 F.3d 464, 471 (D.C. Cir. 2008); see also Montana-Dakota Utils.
Co. v. N.W. Pub. Serv. Co., 341 U.S. 246, 251 (1951) (“Statutory reasonableness is an abstract quality represented by an area rather than a pin-
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point.”). This Court “review[s] FERC’s decisions under the familiar arbitrary-and-capricious standard of the Administrative Procedure Act.”
Verso Corp. v. FERC, 898 F.3d 1, 7 (D.C. Cir. 2018).
ARGUMENT
THE COMMISSION’S INSISTENCE ON A TWENTY-YEAR
AMORTIZATION PERIOD VIOLATES THE
ADMINISTRATIVE PROCEDURE ACT.
The Administrative Procedure Act requires a reviewing court to
“hold unlawful and set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2). The Commission’s rejection of the seventeen-year amortization period is just such an action. Indeed, it violates the Administrative Procedure Act in myriad ways: It is
based on unfounded speculation about future changes in law; it is an unexplained and unacknowledged departure from prior precedents; it rejected proposed rates without applying the correct statutory standard;
and it failed to consider an important aspect of the problem. Such action
is the epitome of unreasoned, arbitrary, and capricious agency determination and cannot be allowed to stand.
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The Commission’s speculation about future changes
in law and technology represents an unexplained departure from prior precedent.

The Administrative Procedure Act requires agencies to “consider
the relevant factors and draw a rational connection between the facts
found and the choice made.” Missouri Pub. Serv. Commission v. FERC,
215 F.3d 1, 3 (D.C. Cir. 2000) (citation omitted). As part of this obligation,
the Commission must consider its own relevant precedent. Williams Gas
Processing-Gulf Coast Co. v. FERC, 475 F.3d 319, 326 (D.C. Cir. 2006)
(“Reasoned decisionmaking necessarily requires consideration of relevant precedent.”); see also Brusco Tug & Barge Co. v. NLRB, 247 F.3d
273, 278 (D.C. Cir. 2001) (“[I]t is ‘axiomatic that [agency action] must
either be consistent with prior [action] or offer a reasoned basis for its
departure from precedent.’”) (quoting ConAgra, Inc. v. NLRB, 117 F.3d
1435, 1443 (D.C. Cir. 1997)).
Of course, the Commission remains “free to discard precedents or
practices it no longer believes correct.” Nuclear Energy Inst., Inc. v. EPA,
373 F.3d 1251, 1296 (D.C. Cir. 2004) (per curiam). But “[i]f an agency
decides to change course” it must “supply a reasoned analysis indicating
that prior policies and standards are being deliberately changed, not casually ignored.” Id. (quoting Greater Boston Television Corp. v. FCC, 444
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F.2d 841, 852 (D.C. Cir. 1970)). The Commission thus “acts arbitrarily
and capriciously when it abruptly departs from a position it previously
held without satisfactorily explaining its reason for doing so.” Wisconsin
Valley Improvement Co. v. FERC, 236 F.3d 738, 747-47 (D.C. Cir. 2001).
1. As the Commission itself acknowledged, its precedents require
that decisions regarding the NYISO’s proposed demand curves “take into
account currently effective laws and regulations and avoid speculating
about laws and regulations in the future.” Op. at 65 & n.254. (JA ___).
In a 2014 order on the demand curves for 2014-2017, for example,
the Commission rejected an argument that a new model of power plant
would not be economically viable because of potential upcoming state and
federal regulations. New York Indep. Sys. Operator, Inc., 146 FERC ¶
61,043, P 74 (2014) (2014 Order). The Commission held that, “[w]hile
there is always a risk that regulations will change in the future, we cannot base the finding of viability on speculation that the EPA or New York
State regulators will act at some point in the future.” Id.; see also id. (“A
demand curve reset process takes place every [four] years so that changed
circumstances, such as new regulations can be taken into account. A future reset process would be a more appropriate forum to consider any
future developments.”).
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Similarly, in a 2017 order on the demand curves for 2018-2021, the
Commission rejected NYISO’s argument that the representative plant
used in the demand curve calculations should include certain emissions
controls because New York regulators would be unlikely to approve a
plant without them. New York Indep. Sys. Operator, Inc., 158 FERC
¶61,028, P 61 (2017) (2017 Order) (“NYISO’s conclusion that a peaking
plant design without SCR emissions controls risks not obtaining necessary approvals . . . is speculative. As the Commission found in the last []
Demand Curve reset, ‘[w]hile there is always a risk that regulations will
change in the future, we cannot base the finding of viability on speculation that the [EPA] or New York State regulators will act at some point
in the future.’”) (quoting 2014 Order, at P 74).
The NYISO’s filing faithfully reflected these precedents. It explained that it was bound by Commission precedent to “consider the current state of the [Climate Act] and regulatory constructs developed to implement its requirements,” and “avoid speculation as to potential future
changes in such laws and regulations.” NYISO filing at 52. (JA ___) (citing 2014 Order, at P 61; 2017 Order, at P 74) (emphasis added). And because New York “has not implemented rules or regulations to specifically
define the resource types, fuels, or retrofitting options eligible for operation in compliance with the 2040 zero-emission requirement,” there “is
26
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currently no basis upon which to assume potential retrofitting or fuel
conversion to achieve compliance with the requirements of the [Climate
Act] beginning in 2040.” Id. (JA ___). Thus, “[g]iven the absence of eligibility rules at present, assuming fuel conversion options, retrofits, or
other modifications to permit a fossil-fueled generator . . . to operate as a
zero-emission resource beginning in 2040 would require the NYISO to
speculate what may in the future be defined as compliant,” in violation
of the Commission’s own precedents. Id. (JA ___).
Rather than base its decision on the existing legal and regulatory
landscape, however, the Commission disregarded its precedents and
“base[d] [its] finding . . . on speculation that . . . New York State regulators will act at some point in the future.” 2014 Order, at P 74; accord 2017
Order, at P 61. Indeed, the Commission turned its precedents inside-out
by faulting the NYISO for “not recogniz[ing] that the [Climate Act] requirements may be modified, as necessary, to allow fossil-fueled resources to remain in service beyond 2040 as a means of ensuring system
reliability.” Op. at 65. (JA ___). 1 But such a “modifi[cation]” is precisely

The Climate Act provides that “[t]he [New York Public Service Commission] may temporarily suspend or modify the obligations under [the
zero-emission] program,” if the Commission “makes a finding that the
program impedes the provision of safe and adequate electric service.”
N.Y. Pub. Serv. Law § 66-p(b)(4).

1
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the sort of hypothetical future regulatory action that FERC has consistently held impermissible as a basis for a demand curve filing. 2014 Order,
at P 74; 2017 Order, at P 61.
The Commission appears to question New York’s commitment to
requiring all fossil-fueled plants to cease operations by 2040. But as Commissioner Danly wrote in dissent, “no one disputes that,” under current
law, “this is what New York’s statute requires.” Dissent at 1. (JA ___). It
was therefore arbitrary and capricious for the Commission to “not explain
why it is speculative to assume that New York will enforce its existing
statutes . . . but it is not speculative to assume that New York will ‘temporarily suspend or modify’ its laws in the future.” Id.; see New England
Power Generators Ass’n, Inc. v. FERC, 881 F.3d 202, 213 (D.C. Cir. 2018)
(“Although FERC may be sincere in its change of heart and, as a substantive matter, correct that its new rationale is just and reasonable, the
Commission must provide some analysis and explanation in its Orders
regarding why it changed course.”).2

As the Commission has previously explained, the demand curve reset
process takes place every four years precisely to obviate any need for
speculation about what state legislators or regulators may or may not do
in the future. 2017 Order, at P 61 (“[T]he [] Demand Curve reset process
takes place every four years ‘so that changed circumstances, such as new
regulations, can be taken into account.’”) (quoting 2014 Order, at P 74).

2
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This case is thus on all fours with West Deptford Energy, LLC v.
FERC, 766 F.3d 10 (D.C. Cir. 2014). There, this Court observed that “the
last time the Commission addressed for this very same tariff the question” at issue, “the Commission gave the exact opposite answer.” Id. at
22. In this case, the Commission has addressed the question of how proposed demand curves must account for the potential of future regulatory
changes in its consideration of all three of the NYISO’s most recent submissions. In its first two orders, the Commission held that such speculation was impermissible. 2017 Order, at P 61; 2014 Order, at P 74.
Now, however, the agency has reversed course, holding that the
failure to speculate about future regulatory “modifi[cations]” renders the
proposed amortization period speculative and inappropriate. Op. at 64
(JA ___) (“NYISO’s proposal does not recognize that the [Climate Act]’s
requirements may be modified, as necessary, to allow fossil-fueled resources to remain in service beyond 2020 as a means of ensuring system
reliability.”). And it did so without any explanation whatsoever. See generally id. “That is the very essence of unreasoned and arbitrary decisionmaking.” West Deptford Energy, 766 F.3d at 22; see FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (“[T]he requirement that
an agency provide reasoned explanation for its action would ordinarily
demand that it display awareness that it is changing position.”).
29
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This Court has made abundantly clear that “where an agency departs from established precedent without a reasoned explanation, its decision will be vacated as arbitrary and capricious.” ANR Pipeline Co. v.
FERC, 71 F.3d 897, 901 (D.C. Cir. 1995); see Panhandle E. Pipe Line Co.
v. FEC, 196 F.3d 1273, 1275 (D.C. Cir. 1999) (“As we have repeatedly
reminded FERC, if it wishes to depart from its prior policies, it must explain the reasons for its departure.”); see also PG&E Gas Transmission,
Nw. Corp. v. FERC, 315 F.3d 383, 390 (D.C. Cir. 2003) (“FERC’s failure
to come to terms with its own precedent reflects the absence of a reasoned
decisionmaking process.”). It should therefore remand this case to the
Commission for further proceedings in which it can “explain why its decision in this case is not inconsistent with [past precedent] or, alternatively, to justify its apparent departures.” West Deptford Energy, 766 F.3d
at 24 (alteration in original) (quoting Brusco Tug, 247 F.3d at 278).
2. Even setting aside the Commission’s departure from its own
precedent, the agency’s speculative reliance on theoretical future legislative or regulatory changes violated the Administrative Procedure Act for
several other reasons, too. For one, Commissioner Danly’s dissent clearly
highlighted the impropriety of basing a decision on hypotheses about potential changes to existing law. See Dissent at 1-2. (JA __-__). The Commission was thus obligated meaningfully to respond to this contention:
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“FERC is not required to agree with arguments raised by a dissenting
Commissioner,” but “it must, at a minimum, acknowledge and consider
them.” Am. Gas, 593 F.3d at 20; see also, e.g., Kamargo Corp. v. FERC,
852 F.2d 1392, 1398 (D.C. Cir. 1988) (“We recognize that this case presents a difficult problem for the Commission, but we think it has no alternative but to confront the questions raised by the [Commissioner’s]
dissent.”); Nat’l Lifeline Ass’n v. FCC, 921 F.3d 1102, 1114 (D.C. Cir.
2019) (“[A]n agency has an obligation to consider an alternative or objection raised by a dissenting Commissioner that was ‘neither frivolous nor
out of bounds.’”) (quoting Chamber of Commerce v. SEC, 412 F.3d 133,
144-145 (D.C. Cir. 2005)). The Commission thus acted arbitrarily and capriciously when it instead “cho[se] to ignore the dissent’s concern entirely.” Am. Gas, 593 F.3d at 21.
Moreover, speculation about the likelihood of future regulation is
not a permissible grounds for agency decision making in any event, either
under the Federal Power Act or the Administrative Procedure Act. See,
e.g., Florida Gas Transmission Co. v. FERC, 604 F.3d 636, 641 (D.C. Cir.
2010) (“Congress has not authorized the Commission to exercise its [Natural Gas Act] § 5 powers based on speculation, conjecture, divination, or
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anything short of factual findings based on substantial evidence.”); 3 Nat’l
Shooting Sports Found., Inc. v. Jones, 716 F.3d 200, 214 (D.C. Cir. 2013)
(“We may not uphold agency action based on speculation,” and “[w]e do
not defer to an agency’s conclusory or unsupported suppositions.”) (quotation marks omitted); Delaware Dep’t of Nat. Res. & Envt’l Control v.
EPA, 785 F.3d 1, 11 (D.C. Cir. 2015) (“We will reverse when agency action
is based on speculation.”) (quotation marks omitted); Erie Brush & Mfg.
Corp. v. NLRB, 700 F.3d 17, 23 (D.C. Cir. 2012) (“[R]ank speculation cannot form the basis of a sound administrative finding.”). FERC’s action
therefore must be set aside.
B.

The Commission’s rejection of the seventeen-year
amortization period was contrary to law and arbitrary and capricious.

Pursuant to Section 205 of the Federal Power Act, the NYISO submitted proposed changes to its “practices” and “regulations” affecting its
“rates and charges” for the Commission’s review. 16 U.S.C. § 824d(c); see
Keyspan-Ravenswood, LLC v. FERC, 474 F.3d 804, 808 (D.C. Cir. 2007).
Under that provision, “[t]he Commission can reject the proposed rates

“Because the Natural Gas Act is modeled substantively after the Federal Power Act, they are interpreted similarly.” Allegheny Def. Project v.
FERC, 964 F.3d 1, 16 (D.C. Cir. 2020) (en banc) (quoting City of Clarksville v. FERC, 888 F.3d 477, 484 (D.C. Cir. 2018)) (alterations incorporated).

3
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only if it finds that the rates are not ‘just and reasonable.’” TransCanada
Power Mktg. Ltd. v. FERC, 811 F.3d 1, 4 (D.C. Cir. 2015) (quoting 16
U.S.C. § 824d(e)). The Commission thus plays a narrow, “passive and reactive” role in the review process (City of Winnfield v. FERC, 744 F.2d
871, 876 (D.C. Cir. 1984) (Scalia, J.)), in which its review is “limited to an
inquiry into whether the rates proposed by a utility are reasonable” rather than “determining whether a proposed rate schedule is more or less
reasonable than alternative rate designs” (Cities of Bethany v. FERC, 727
F.2d 1131, 1136 (D.C. Cir. 1984)). Thus, “[t]he courts have repeatedly
held that FERC has no power to force public utilities to file particular
rates unless it first finds the existing filed rates unlawful.” Atlantic City
Elec. Co. v. FERC, 295 F.3d 1, 10 (D.C. Cir. 2002).
That is not what FERC did here. After opining on the possibility
that New York might modify its law to permit fossil-fueled plants to operate after 2040, the Commission concluded that the seventeen-year
amortization period “may result in unnecessarily high Net [cost-of-newentry] estimates, which will impact the [capacity] Demand Curves.” Op.
at 64 (JA ____). But ratemaking is “much less a science than an art” (Alabama Elec. Coop., Inc. v. FERC, 684 F.2d 20, 27 (D.C. Cir. 1982)), and
the risk that any particular rate might prove, in hindsight, to have been
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“unnecessarily” high is present in all rate proceedings—as is the possibility that it may prove to have been “unnecessarily” low. See, e.g. Pennsylvania Office of Consumer Advocate v. FERC, 131 F.3d 182, 187 (D.C.
Cir. 1997) (“That over- or under-collections of costs will occur is an accepted feature of the rate-setting regime.”).
Under the Federal Power Act, however, the Commission could lawfully reject the NYISO’s proposal only if it found that it was “unjust and
unreasonable.” 16 U.S.C. § 824d(a); Atlantic City, 295 F.3d at 10. By substituting the conclusion that the rates might be “unnecessarily high” for
the appropriate statutory standard, FERC acted contrary to law.
True, the Commission is not required, in all instances, to use “the
magic words ‘not just and reasonable.’” TransCanada, 811 F.3d at 10. But
FERC’s decision below does not constitute the kind of implicit finding
that a proposed rate is unjust or unreasonable that this Court has occasionally accepted. To begin, there are no external indicia that the Commission was actually applying the correct standard. This case is unlike
International Trade Co. v. FERC, 988 F.3d 471, 485 (D.C. Cir. 2021), for
example, where the Court upheld the Commission’s imposition of rates
under Section 206 of the Federal Power Act largely because “FERC
granted a complaint that itself explicitly alleged the existing adders were
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unjust and unreasonable.” Indeed, while the Commission majority repeatedly analyzed other components of the NYISO’s proposal under the
“unjust and unreasonable” standard (see, e.g., Op. at 27, 36, 38, 43, 50,
51, 59 (JA __, __, __, __, __, __, __)), no reference to the standard appears
at all in the section rejecting the proposed amortization period.
Nor does the Commission’s decision demonstrate sufficiently reasoned decision making from which this Court could conclude that it applied the appropriate standard. In rejecting a seventeen-year amortization period, the Commission reasoned only that it might increase estimations of the net cost of new entry for a plant, which would in turn impact
the demand curves. There are crucial gaps in this reasoning.
First, the Commission only examined the reasonableness of the
amortization period in isolation. As Commissioner Danly noted, the majority “[did] not address record evidence . . . that focused on the overall
rate impact of the proposed demand curves, which is to significantly reduce capacity prices in critical zones.” Dissent at 2. (JA ___). Indeed, Petitioner’s own protest showed that the NYISO’s proposal understated the
cost of new entry in a number of respects—for example, by calculating
certain figures using reference prices for 2021-2022 that are as much as
20% lower than those used in the prior curves. Docket No. ER21-502-000,
Protest and Supporting Comments of Independent Power Producers of
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New York, Inc., at 6 (Dec. 21, 2020). (JA ___). Without consideration of
this record evidence reflecting the reasonableness of the overall rates, the
Commission’s conclusory assertion that the seventeen-year amortization
period renders rates unreasonably high was arbitrary and capricious. See
Genuine Parts Co. v. EPA, 890 F.3d 304, 312 (D.C. Cir. 2018) (“[A]n
agency cannot ignore evidence that undercuts its judgment . . . [or] minimize such evidence without adequate explanation.”); Lakeland Bus
Lines, Inc. v. NLRB, 347 F.3d 955, 963 (D.C. Cir. 2003) (holding that an
agency may not rely on a “clipped view of the record” to support its conclusions).
Moreover, the Commission never even attempted to determine
what the actual effects of changing the amortization period would be on
the ultimate demand curves and the overall rates. But just as in TransCanada, “without this information, FERC could not properly assess
whether the . . . rates were just and reasonable.” 811 F.3d at 11 (remanding where “FERC relied on a record that is devoid of any evidence regarding how much of the Program cost was attributable to profit and risk
mark-up”). Instead, the Commission “cherry-pick[ed] . . . one assumption
out of the dozens, or hundreds or thousands, of assumptions built into
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the NYISO Section 205 filing to reset demand curves, many of which reduce the costs used for the Net [cost-of-new-entry] calculation.” Dissent
at 2. (JA ___) (emphasis added).
This Court will uphold the Commission’s findings only when they
are “supported by substantial evidence and reached by reasoned decision
making—that is, a process demonstrating the connection between the
facts found and the choice made.” ANR Pipeline Co. v. FERC, 771 F.2d
507, 516 (D.C. Cir. 1985). FERC has not met this burden where it “entirely failed to consider an important aspect of the problem.” Motor Vehicle Mfrs Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
Because no such consideration is apparent here, the Commission’s order
must be vacated for this independent reason, as well.
CONCLUSION
The petition for review should be granted. The Court should vacate
the Commission’s order and remand the case to the Commission for further proceedings.

37

USCA Case #21-1166

Document #1922546

Dated: November 15, 2021

Filed: 11/15/2021

Page 48 of 62

Respectfully submitted,
/s/ Paul W. Hughes
PAUL W. HUGHES
DAVID G. TEWKSBURY
ANDREW A. LYONS-BERG
McDermott Will & Emery LLP
500 North Capitol Street, NW
Washington, DC 20001
(202) 756-8000

DAVID B. JOHNSON
Read and Laniado, LLP
25 Eagle Street
Albany, NY 12207
(518) 465-9313

Counsel for Petitioner

38

USCA Case #21-1166

Document #1922546

Filed: 11/15/2021

Page 49 of 62

CERTIFICATE OF COMPLIANCE
Pursuant to Federal Rule of Appellate Procedure 32(g), the undersigned counsel for Petitioner certifies that this brief:
(i)

complies with Rule 32(a)(7)(B) because it contains 7,994

words, including footnotes and excluding the parts of the brief exempted
by Rule 32(f) and Circuit Rule 32(e)(1); and
(ii)

complies with the typeface requirements of Rule 32(a)(5) and

the type style requirements of Rule 32(a)(6) because it has been prepared
using Microsoft Office Word 2016 and is set in New Century Schoolbook
font in a size equivalent to 14 points or larger.

Dated: November 15, 2021

/s/ Paul W. Hughes

USCA Case #21-1166

Document #1922546

Filed: 11/15/2021

Page 50 of 62

CERTIFICATE OF SERVICE
I hereby certify that that on November 15, 2021, I filed the foregoing brief via the Court’s CM/ECF system, which effected service on all
registered parties to this case.

Dated: November 15, 2021

/s/ Paul W. Hughes

USCA Case #21-1166

Document #1922546

ADDENDUM

Filed: 11/15/2021

Page 51 of 62

USCA Case #21-1166

Document #1922546

Filed: 11/15/2021

Page 52 of 62

TABLE OF CONTENTS

N.Y. Pub. Serv. L. § 66-p

Add. 1

Governor’s Program Bill 2019: Memorandum (2019)

Add. 3

N.Y. State Senate Democratic Majority, Senate Democratic
Majority Passes Historic Climate Leadership and
Community Protection Act (June 18, 2019)

Add. 5

Remarks as Prepared: Governor Cuomo Executes the
Nation’s Largest Offshore Wind Agreement and Signs
Historic Climate Leadership and Community Protection Act,
Justice Agenda (July 18, 2019)

Add. 9

USCA Case #21-1166

Document #1922546

Filed: 11/15/2021

Page 53 of 62

N.Y. Pub. Serv. L. § 66-p: Establishment of a renewable energy program
(selected sections)

1. As used in this section:
(a) “jurisdictional load serving entity” means any entity subject to the
jurisdiction of the commission that secures energy to serve the electrical
energy requirements of end-use customers in New York state;
(b) “renewable energy systems” means systems that generate electricity or
thermal energy through use of the following technologies: solar thermal,
photovoltaics, on land and offshore wind, hydroelectric, geothermal
electric, geothermal ground source heat, tidal energy, wave energy,
ocean thermal, and fuel cells which do not utilize a fossil fuel resource
in the process of generating electricity.
2. No later than June thirtieth, two thousand twenty-one, the commission
shall establish a program to require that: (a) a minimum of seventy percent
of the state wide electric generation secured by jurisdictional load serving
entities to meet the electrical energy requirements of all end-use customers
in New York state in two thousand thirty shall be generated by renewable
energy systems; and (b) that by the year two thousand forty (collectively,
the “targets”) the statewide electrical demand system will be zero emissions.
In establishing such program, the commission shall consider and where

Add. 1

USCA Case #21-1166

Document #1922546

Filed: 11/15/2021

Page 54 of 62

applicable formulate the program to address impacts of the program on safe
and adequate electric service in the state under reasonably foreseeable
conditions. The commission may, in designing the program, modify the
obligations of jurisdictional load serving entities and/or the targets upon
consideration of the factors described in this subdivision.
...
4. The commission may temporarily suspend or modify the obligations
under such program provided that the commission, after conducting a
hearing as provided in section twenty of this chapter, makes a finding that
the program impedes the provision of safe and adequate electric service; the
program is likely to impair existing obligations and agreements; and/or that
there is a significant increase in arrears or service disconnections that the
commission determines is related to the program.
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