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INTRODUCTION 

Industry Plaintiffs American Petroleum Institute et al. (API) ask the Court to consolidate 

two suits that challenge different onshore agency actions, different offshore agency actions, and 

different alleged leasing moratoria.  Even where the two suits challenge the same individual 

agency actions, Industry Plaintiffs present new questions of law under the Federal Land Policy 

and Management Act (FLPMA), applicable Resource Management Plans (RMPs) and the 

National Environmental Policy Act (NEPA) that are outside the scope of the first lawsuit brought 

by State Plaintiffs.  Just as Judge Doughty previously held that the presence of FLPMA, RMP, 

and NEPA claims in a Wyoming lawsuit demonstrated the absence of “substantial overlap” 

between two suits that otherwise challenged the same alleged leasing moratorium, the Court 

should find that there is not substantial overlap between the suits brought by Industry and State 

Plaintiffs and decline to consolidate here.     

In addition to presenting different issues, these two cases are in quite different postures.  

The suit brought by State Plaintiffs is already in an advanced stage: the Court has entered a 

preliminary injunction; Defendants have lodged the pertinent administrative records; and a 

summary judgment briefing schedule has been established.  Once the State Plaintiffs’ Motion for 

Extra-Record Discovery has been resolved, State Plaintiffs’ opening summary judgment brief 

will be due 30 days later.  In contrast, API’s lawsuit was not served until September; Defendants’ 

answer is not due until November 8; and administrative records have not yet been lodged for the 

unique agency actions challenged in API’s lawsuit.  Because the Court cannot judicially review 

agency actions without an administrative record, consolidating these two suits would require 

substantially delaying the already entered briefing schedule in the suit brought by State Plaintiffs.   
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BACKGROUND 

On September 23, 2021, counsel for API contacted counsel for Defendants in the State 

suit expressing API’s interest in consolidating the two cases.  Ex. 1, Emails between J. Auslander 

and M. Sawyer (Sept. 23–29, 2021).  Counsel for Defendants responded the next day, asking API 

to clarify whether it was seeking “full or partial consolidation” as it was “impossible for the 

administrative record” for the “additional actions or failures to act” challenged by the API suit to 

be prepared by the October 1 administrative record deadline for the State suit.  Id.     

In a follow up communication, counsel for Defendants asked API “to explain whether: 

(1) industry plaintiffs were proposing pushing back the schedule for the state litigation to allow 

sufficient time for . . . administrative records to be compiled for the additional actions challenged 

by industry plaintiffs; (2) industry plaintiffs were proposing to proceed with a bifurcated 

schedule; (3) industry plaintiffs were going to narrow their case to only those agency actions 

challenged by plaintiff states; or (4) industry plaintiffs were proposing some other approach to 

consolidation.”  Id.   

API’s only response to date is that it did not share the government’s logistical concerns 

because API’s case “was more of a ‘programmatic challenge,’ than a challenge to specific 

agency actions, such as the April 21, 2021 second quarter onshore action.”  Id.  Upon receiving 

Defendants’ follow up questions, however, API declined to provide any further explanation of its 

proposed consolidation request.  Id.  Instead, API filed its motion to consolidate without 

addressing Defendants’ concerns.  Doc. 23.        

STANDARD OF REVIEW 

“[A] district court’s role in reviewing a final agency action is ‘[u]nlike . . . managing a 

garden variety civil suit,’ as the court ‘does not perform its normal role, but instead sits as 

an appellate tribunal.’”  Knadler v. Dep't of Army, No. 6:17-CV-00577, 2017 WL 6454357, at *2 
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(W.D. La. Nov. 13, 2017), report and recommendation adopted, No. CV 17-0577, 2017 WL 

6460063 (W.D. La. Dec. 15, 2017) (quoting Palisades Gen. Hosp. Inc., v. Leavitt, 426 F.3d 400, 

403 (D.C. Cir. 2005)).  Given the Court’s “appellate function” in an Administrative Procedure 

Act (APA) suit, Habitat Educ. Ctr., Inc. v. Kimbell, 250 F.R.D. 390, 394–95 (E.D. Wis. 2008), 

typical consolidation concerns do not apply because the case will not be resolved on a trial 

record.  Instead, “[u]sually, two suits under the APA challenging distinct agency actions will not 

involve common questions of law or fact.”  Id.  “Because each action will be based on a different 

administrative record, challenges to different actions will likely involve different questions of 

law and fact.  Only if the administrative records contain identical facts or present the same legal 

question will different actions share a common question.”  Id.   

ARGUMENT 

I. The Court Should Not Consolidate This Case With The State Lawsuit Because They 
Involve Different Agency Actions, Present Different Questions Of Law, And Have 
Different Procedural Postures.   

A. The States And API Challenge Different Alleged Agency Action And 
Different Alleged Leasing Moratoria. 

It is indisputable that API challenges agency actions outside the scope of the lawsuit filed 

by thirteen States.  See State Compl., Louisiana v. Biden, No. 21-cv-778, Doc. 1 (Mar. 24, 2021) 

(State Compl.).  Beginning with the State Complaint, those Plaintiffs allege, first, that Section 

208 of Executive Order 14,008 is ultra vires because the President allegedly directed federal 

agencies to impose a leasing pause without authority and in contravention of applicable law.  See 

id. ¶¶ 175–177.  Second, the States allege that by the time they filed their Complaint on March 

24, the Department of the Interior had improperly taken final agency actions implementing that 

pause in violation of the Outer Continental Shelf Lands Act (OCSLA), the Mineral Leasing Act 

(MLA), and the procedural requirements of the APA.  E.g., id. ¶¶ 134–146, 151–155, 162–163 
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(referring to these moratoria as the “OCSLA Leasing Moratorium,” id. ¶ 136, and the “MLA 

Leasing Moratorium,” id. ¶ 152).  Third, they allege that Interior improperly took final action to 

postpone individual offshore lease sales in February 2021 in violation of the APA and OCSLA.  

Id. ¶¶ 138, 140, 144–145, 149.  And, fourth, they allege that Interior improperly took final action 

to postpone individual onshore lease sales between January and March 2021.  Id. ¶ 158.   

API’s Complaint, by contrast, implicates different alleged onshore and offshore agency 

actions.  As to onshore actions, API challenges an April 21, 2021 decision not to hold second-

quarter lease sales, API Compl. ¶ 73, Doc. 1, and it challenges an absence of third-quarter lease 

sales.  Id. ¶ 41.  Significantly, each of these additional challenges are expressly outside the scope 

of the administrative record the Bureau of Land Management (BLM) lodged in the State suit on 

October 1.  That record, naturally, was compiled only to address the States’ claims and therefore 

does not account for agency actions taken after March 24, 2021.  See Decl. of Merry Gamper ¶ 3, 

Louisiana v. Biden, No. 21-cv-778, Doc. 172-4 (Oct. 1, 2021) (“This administrative record does 

not encompass agency actions that occurred after the Complaint was filed on March 24, 2021. 

Specifically, it does not constitute an administrative record for actions taken on April 21, 2021 

regarding second-quarter lease sales.”).          

As to offshore actions, API challenges an alleged failure to adopt the next five-year 

leasing program, API Compl. ¶¶ 118–125, and it contends that “Defendants have not . . . 

engaged in the statutory or regulatory steps required to develop a new program.”  Id. ¶ 64.  Here 

again, the unique claim is necessarily outside the scope of the existing administrative record 

lodged by Interior for the States’ offshore claims, both because Interior had no reason to capture 

documents pertaining to an unchallenged, future five-year program, and because the bulk of 
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whatever delay API is complaining of occurred in the three years prior to the President’s 

promulgation of Executive Order 14,008.1  

Finally, in contrast to the States’ ultra vires claims, API does not present a direct 

challenge to Section 208, and it elects instead to focus on an alleged agency moratorium.  See 

API Compl. ¶ 2.  Absent from API’s Complaint, however, is a specific allegation about the date 

on which this alleged moratorium was adopted by the Department of the Interior.  This omission 

is critical because the State Plaintiffs alleged that the final OCSLA and MLA Leasing Moratoria 

were in effect by March 24, 2021, when they filed their Complaint.2  API, however, could not 

possibly challenge the same alleged Moratorium for onshore leases because any such challenge 

would be barred by the Mineral Leasing Act’s 90-day statute of limitations.3  To the extent API 

                                                 
1 Although API characterizes this delay as a consequence of Executive Order 14,008, API 
Compl. ¶¶ 70–71, API’s Complaint omits that there was no published progress on adopting the 
next five-year program for over three years before Executive Order 14,008 issued.  See 83 Fed. 
Reg. 829 (Jan. 8, 2018) (announcing Draft Proposed Program).  The last regulatory milestone 
was achieved in January 2018, when Interior published a draft proposed program and notice of 
intent to prepare an environmental impact statement.  See BOEM, 2019–2024 National Outer 
Continental Shelf Oil and Gas Leasing Draft Proposed Program, at 1-12 (January 2018) 
(indicating that the next regulatory milestone is a Proposed Program), available at 
https://www.boem.gov/sites/default/files/oil-and-gas-energy-program/Leasing/Five-Year-
Program/2019-2024/DPP/NP-Draft-Proposed-Program-2019-2024.pdf.   
2 Additionally, the State Plaintiffs “cannot rely on events that unfolded after the filing of the 
complaint to” create jurisdiction.  Kitty Hawk Aircargo, Inc. v. Chao, 418 F.3d 453, 460 & n.21 
(5th Cir. 2005) (collecting cases). 
3 The MLA contains a strict statute of limitations: “No action contesting a decision of the 
Secretary involving any oil and gas lease shall be maintained unless such action is commenced 
or taken within ninety days after the final decision of the Secretary relating to such matter.”  30 
U.S.C. § 226-2.  Because API filed its Complaint on August 16, 2021, it cannot challenge agency 
decisions to “pause new oil and natural gas leases on public lands,” 86 Fed. Reg. 7,619, 7,624, 
unless those decisions were made after May 18, 2021.  See Impact Energy Res., LLC v. Salazar, 
No. 2:09-CV-435, 2010 WL 3489544, at *10 (D. Utah Sept. 1, 2010), aff’d, 693 F.3d 1239 (10th 
Cir. 2012) (“Faced with a strict statute of limitations, the plaintiffs failed to file their suit [to 
compel lease issuance] within ninety days of the Secretary's final decision.  Under 30 U.S.C. § 
226–2, this is too late.”). 
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presents a justiciable “moratorium” claim, therefore, it would necessarily target a moratorium 

other than the one alleged by the States and, again, would require its own unique administrative 

record corresponding to the actions taken during the applicable time frame. 

Challenges to these distinct actions will necessarily involve different questions of law and 

fact because they will draw from different administrative records.  The Court could deny 

consolidation for this reason alone.  See Kimbell, 250 F.R.D. at 394–95 (“Usually, two suits 

under the APA challenging distinct agency actions will not involve common questions of law or 

fact.”).  But the motion should also be denied because the relief API seeks would cause delay 

and present significant logistical challenges.  The State lawsuit is already at an advanced stage, 

having undergone full briefing and reached court decisions on both preliminary injunction and 

motion to dismiss proceedings.  Mem. Ruling, Louisiana v. Biden, No. 21-cv-778, Doc. 139 

(June 15, 2021); Rep. & Recommendation, Louisiana v. Biden, No. 21-cv-778, Doc. 154 (Aug. 

23, 2021).  Interior lodged two administrative records for the State lawsuit on October 1, id., 

Doc. 172, and the parties are well into the briefing process on the State Plaintiffs’ Motion for 

Extra-Record Discovery, id., Doc. 174, which will be fully briefed on November 4, id., Doc. 

176.   Briefing on the merits will begin thirty days after the Court resolves that discovery motion.  

Order, id., Doc. 166. 

Because API challenges agency actions that are outside the scope of the administrative 

records already lodged in the State suit, consolidating the two lawsuits would substantially delay 

the current merits briefing schedule in the State suit.  The Court cannot proceed to merits 

briefing without an administrative record for the challenged agency action because judicial 

review under the APA is “based on the record the agency presents to the reviewing Court.”  Fla. 

Power & Light v. Lorian, 470 U.S. 729, 743-44 (1985); see also Camp v. Pitts, 411 U.S. 138, 
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142 (1973) (“the focal point for judicial review should be the administrative record already in 

existence, not some new record made initially in the reviewing court”).  The “general 

presumption” in APA cases “that review is limited to the record compiled by the 

agency,” Medina Cnty. Env't. Action Ass'n v. Surface Transp. Bd., 602 F.3d 687, 706 (5th Cir. 

2010) (citing Am. Wildlands v. Kempthorne, 530 F.3d 991, 1002 (D.C. Cir. 2008)), “applies 

equally to claims regarding agency action under 5 U.S.C. § 706(2) or inaction under § 706(1)” 

because “‘[n]othing in the statutory text distinguishes the scope of record review based on 

whether the claim is directed at agency action or inaction.’”  Kona v. Renaud, No. 3:21-CV-463-

L, 2021 WL 3674114, at *1 (N.D. Tex. June 4, 2021) (quoting Dall. Safari Club v. Bernhardt, 

2021 WL 495078, at *3 (D.D.C. Feb. 9, 2021)).   

Here, Defendants would require sufficient time to prepare additional administrative 

records for the additional actions challenged in API’s Complaint.  As demonstrated by recent 

challenges to five-year programs filed in the D.C. Circuit, it takes a substantial amount of time—

from five to six months—to prepare the lengthy administrative records associated with the 

adoption of a five-year program.  See, e.g., Ex. 2, Administrative Record, Center for Sustainable 

Economy v. Salazar, No. 12-1431 (D.C. Cir. Apr. 10, 2013) (lodging the administrative record 

consisting of over 18,000 documents nearly six months after being served with the petition for 

review).4  Under that approach, the administrative record for API’s claim regarding the next five-

year program should be expected to be completed approximately five to six months after service, 

i.e. around February 2022.  Because API has apparently decided to eschew preliminary relief 

                                                 
4 In contrast, the BOEM record for the February 2021 decisions involving Lease Sale 257 and 
258 consists of 65 documents.     

Case 2:21-cv-02506-TAD-KK   Document 49   Filed 10/27/21   Page 10 of 15 PageID #:  385



8 
 

proceedings, it is vital that Defendants have adequate time to prepare complete administrative 

records so that the Court can render a final judgment on the merits.5     

Tellingly, API’s consolidation request fails to reckon with these serious logistical 

difficulties.  Instead, it simply asserts without explanation that “there is no anticipated delay from 

ordering consolidation at this time.”  API Mem. 5, Doc. 23-1.  Given the complete lack of 

support for that claim in its consolidation motion—and its refusal to discuss logistical difficulties 

with Defendants before seeking consolidation, supra 2—API should be precluded from 

providing new arguments or case management approaches in its reply brief to justify its no delay 

contention.   

B. Even Where API Challenges The Same Individual Agency Actions As 
The State Lawsuit, Its Suit Presents New Questions Of Law. 

Even in those instances where API challenges the same agency actions as the State 

Plaintiffs, API’s suit presents different questions of law that, again, will likely require different 

administrative records.  While both the States and API challenge the February 2021 offshore 

decisions involving Lease Sales 257 and 258, API alone contends that those decisions violated 

NEPA.  API Compl. ¶¶ 126–131.  Similarly, even where API challenges the same onshore 

decisions as the State Plaintiffs, its lawsuit presents the Court with new legal questions.  Unlike 

the State Plaintiffs, API contends that those onshore decisions violate FLPMA, applicable RMPs, 

and NEPA.  Id. ¶¶ 6, 42–52, 65–69, 103–111, 126–131.  But the referenced RMPs, which may 

prove to be an important part of the record for judicial review on API’s new claims, are not 

currently before the Court.   

                                                 
5 As background, the preliminary record the government prepared in association with the State’s 
preliminary injunction proceedings consisted of only 108 pages.  In contrast, the two 
administrative records prepared for the merits proceedings consists of nearly 3,000 pages.    
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Similarly, API’s claims under the MLA present a different legal theory vis-a-vis the 

States’ MLA claims.  API’s Complaint indicates that it intends to dispute the longstanding 

interpretation of “where eligible lands are available” that is set forth in the BLM Manual.  

Compare id. ¶¶ 34–35, with BLM Manual § 3120.11 (“Lands are available for leasing when they 

are open to leasing in the applicable resource management plan, and when all statutory 

requirements and reviews have been met, including compliance with the National Environmental 

Policy Act (NEPA).”).  By contrast, the State Plaintiffs declined to challenge that interpretation 

in their Complaint or in their subsequent Preliminary Injunction briefs.   

These distinctions are significant because Judge Doughty has already opined in the 

States’ lawsuit that claims targeting the same agency action lack “substantial overlap” when they 

are grounded in different legal theories.  Mem. Order 8, Louisiana v. Biden, No. 21-cv-778, Doc. 

110 (May 10, 2021) (Transfer Order).  Defendants in the State suit moved to transfer the case to 

the United States District Court for the District of Wyoming, where a previously filed suit was 

pending that challenged a de facto leasing moratorium as violating FLPMA, applicable RMPs, 

NEPA, the APA, and the MLA.  See id., Doc. 71.  Judge Doughty declined to transfer the case, 

finding that “[a]lthough there is some overlap, there is not ‘substantial overlap,’” because (1) 

“[o]nly the Wyoming suit makes claims under the FLPMA, the applicable Resource 

Management Plan, and under the NEPA” and (2) “[o]nly the Louisiana suit makes direct claims 

to attack the constitutionality and validity of Section 208 of Executive Order 14008.”  Transfer 

Order 8.   Because API pursues different legal theories under different statutes—even where it 

purports to challenge the same discrete agency actions as the States—its claims do not 

substantially overlap with the States’ claims and its motion should be denied.   
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II. Consolidation Would Prejudice Defendants. 

Defendants’ response to API’s Complaint is not due until November 8.6  Defendants 

presently anticipate seeking at least partial dismissal based on threshold defects in API’s suit.  In 

addition to the untimely nature of API’s MLA claims, see supra 5 n.3, API improperly asks the 

Court to intrude upon the exclusive jurisdiction of the D.C. Circuit over claims involving the 

adoption of the next five-year program.7  Defendants would be prejudiced if they were prevented 

from presenting these defenses under Federal Rule of Civil Procedure 12(b) before being forced 

to incur the substantial cost of compiling additional administrative records for the additional 

actions challenged by API’s suit.   

III. Consolidation Would Not Conserve Judicial Resources.   

Consolidation would consume rather than conserve judicial resources, by dramatically 

expanding the State suit, which is otherwise on course to reach a final judgment on the merits by 

early next year.  Not only would consolidation expand the scope of the consolidated proceedings 

to include additional agency actions, supra, it would also sweep in numerous new legal issues 

over the same agency actions.       

Even where API challenges the same agency actions as the State Plaintiffs, its Complaint 

presents numerous new legal questions that are outside the scope of the State suit, including: 

                                                 
6 API did not serve the United States Attorney’s Office until September 9, 2021.  Declaration of 
Julian Sheppard ¶ 3.  Defendants’ responsive pleading is due 60 days later on November 8.  Fed. 
R. Civ. P. 12(a)(2). 
7 See 43 U.S.C. § 1349(c)(1) (“Any action of the Secretary to approve a leasing program 
pursuant to section 1344 of this title shall be subject to judicial review only in the United States 
Court of Appeal for the District of Columbia.”); see also In re Howard, 570 F.3d 752, 757 (6th 
Cir. 2009) (holding that even when language in a jurisdictional provision “does not specifically 
cover the agency’s failure to [act], . . . the court of appeals’ jurisdiction is exclusive” over claims 
of “agency inaction” because “[o]therwise claims for agency inaction could still be filed in the 
district court and the court of appeals could not properly ‘protect its future jurisdiction.’” 
(quoting Telecomms. Rsch. & Action Ctr. v. FCC, 750 F.2d 70, 76 (D.C. Cir. 1984))).   
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whether API’s onshore claims under the MLA are barred by the statute of limitations, 30 U.S.C. 

§ 226-2; whether the challenged onshore deferrals violate FLPMA and NEPA; whether the 

challenged offshore deferrals violate NEPA; and whether the Court should reject BLM’s 

longstanding interpretation of “where eligible lands are available,” 30 U.S.C. § 226.  Forcing all 

of these additional issues into a consolidated action would do little to conserve judicial resources; 

it is at least as likely that it would force the Court to expend additional resources addressing an 

omnibus consolidated proceeding, much of which might otherwise go away after the Court issues 

a final ruling in the State suit.   

CONCLUSION 

For the foregoing reasons, Defendants respectfully request that the Court deny API’s 

Motion to Consolidate.  As Judge Doughty previously found in declining to transfer the State suit 

to Wyoming, “there is not ‘substantial overlap’” between the State suit and an action that “makes 

claims under the FLPMA, the applicable Resource Management Plan, and under the NEPA” 

without “mak[ing] direct claims to attack the constitutionality and validity of Section 208 of 

Executive Order 14008.”  Transfer Order, at 8.  Because API presents the Court with just such an 

action, the Court should decline to consolidate this case with the State suit.     
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Respectfully submitted this 27th day of October, 2021. 

TODD KIM 
Assistant Attorney General 
Environment & Natural Resources Division 
U.S. Department of Justice 
 
/s/  Michael S. Sawyer   
THOMAS W. PORTS, JR. 
MICHAEL S. SAWYER 
Trial Attorneys, Natural Resources Section 
Ben Franklin Station, P.O. Box 7611  
Washington, D.C. 20044-7611  
Telephone:  (202) 305-5492 (Ports) 

(202) 514-5273 (Sawyer) 
Fax:   (202) 305-0506  
Email:  Thomas.Ports.Jr@usdoj.gov 

Michael.Sawyer@usdoj.gov 
 
Counsel for Defendants 
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