
No. 21-1839 
            

IN THE UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT 

          

WILD VIRGINIA, et al., 
 

Plaintiffs-Appellants 
v. 
 

COUNCIL ON ENVIRONMENTAL QUALITY, et al., 
 

Defendants-Appellees, 
 

AMERICAN FARM BUREAU FEDERATION, et al., 

Defendants-Appellees-Intervenors. 
           

On Appeal from the United States District Court  
for the Western District of Virginia 

No. 3:20-cv-0045-JPJ-PMS 
           

PLAINTIFFS-APPELLANTS’ OPENING BRIEF 
         

 
Kimberley Hunter 
Sam Evans 
Nicholas S. Torrey 
Megan Kimball 
Alex Hardee 

 
     SOUTHERN ENVIRONMENTAL LAW CENTER 
     601 West Rosemary Street, Suite 220 

Chapel Hill, NC 27516 
Tel: (919) 967-1450 
Fax: (919) 929-9421 

       
Attorneys for Plaintiffs-Appellants 

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 1 of 70



ii 
 

FED. R. APP. P. 26 & L.R. 26.1 DISCLOSURE STATEMENT 

Plaintiffs–Appellants Wild Virginia, Virginia Wilderness Committee, 

Upstate Forever, South Carolina Wildlife Federation, North Carolina Wildlife 

Federation, National Trust For Historic Preservation, MountainTrue, Haw River 

Assembly, Highlanders for Responsible Development, Defenders of Wildlife, 

Cowpasture River Preservation Association, Congaree Riverkeeper, The Clinch 

Coalition, CleanAIRE NC, Cape Fear River Watch, Alliance for the Shenandoah 

Valley, and Alabama Rivers Alliance have no parent corporations, and no publicly 

held corporations that own 10% or more of their stock, or have direct financial 

interests in the outcome of the litigation by reason of a franchise, lease, other profit 

sharing agreement, insurance, or indemnity agreement.  Plaintiffs–Appellants do 

not have any disclosures. 

  

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 2 of 70



iii 
 

TABLE OF CONTENTS 
I.  

 

I.  INTRODUCTION......................................................................................... 1 

II.  STATEMENT OF JURISDICTION ............................................................. 2 

III.  STATEMENT OF THE ISSUES .................................................................. 3 

IV.  STATEMENT OF THE CASE ..................................................................... 3 

A.  Congress Enacted NEPA to Improve Agency Decisionmaking and Inform 
the Public. ...................................................................................................... 4 

B.  The 1978 Regulations Ensured Rigorous Application of NEPA. ................. 5 

C.  The Unprecedented Rollback of NEPA in 2020 was Legally Flawed. ........ 6 

D.  The 2020 Rule Eviscerated the NEPA Process. ........................................... 6 

i.  Excluding projects from NEPA review ........................................................ 7 

ii.  Eliminating the requirement to consider cumulative effects when 
determining if NEPA applies ........................................................................ 8 

iii.  Deleting triggers for NEPA review (“significance factors”) ........................ 9 

iv.  Eliminating robust consideration of alternatives ........................................ 10 

v.  Excusing agencies from gathering new information .................................. 10 

vi.  Increasing barriers to judicial review and limiting public input ................. 11 

vii. Provisions under reconsideration by CEQ .................................................. 13 

E.  The Proceedings Below. ............................................................................. 14 

i.  Commencement of the case ........................................................................ 14 

ii.  Events following the change in administration ........................................... 15 

iii.  The district court’s dismissal ...................................................................... 16 

F.  Developments Following the District Court’s Dismissal. .......................... 18 

V.  SUMMARY OF THE ARGUMENT ......................................................... 20 

VI.  STANDARD OF REVIEW ........................................................................ 22 

VII.  ARGUMENT .............................................................................................. 23 

A.  Plaintiffs Have Standing to Bring Their Claims. ........................................ 23 

i.  Plaintiffs have shown the Rule creates substantial risk to their aesthetic and 
recreational interests in environmental resources. ...................................... 24 

ii.  Plaintiffs have demonstrated informational injury. .................................... 28 

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 3 of 70



iv 
 

iii.  The deprivation of information causes real harm contrary to NEPA’s 
statutory purpose to protect the environment. ............................................ 29 

iv.  The deprivation of information causes harm to Plaintiffs’ organizational 
missions. ...................................................................................................... 31 

v.  The deprivation of information harms Plaintiffs specifically, as distinct 
from the public at large. .............................................................................. 34 

vi.  The district court misapplied the facts and misinterpreted the law. ........... 36 

B.  Plaintiffs’ Claims are Ripe for Review. ...................................................... 40 

i.  Plaintiffs’ claims are fit for judicial resolution because they present purely 
legal issues based on a settled record .......................................................... 42 

ii.  Withholding review causes hardship .......................................................... 43 

iii.  The district court erred when it found Plaintiffs’ claims were unripe ........ 45 

a. The district court relied on erroneous statements by CEQ’s counsel. ..... 46 

b. The district court misapplied key case law. ............................................. 47 

1. Procedural injuries are ripe when the procedural failure takes place. .. 48 

2. No further factual development is needed. ........................................... 50 

3. Immediate review will not interfere with additional administrative 
action. ......................................................................................................... 50 

4. Plaintiffs have shown hardship, including harm from the Rule that 
directly regulates their conduct. ................................................................. 50 

5. Explicit “preimplementation review” provisions are not required to 
support a facial challenge. .......................................................................... 52 

c. If Defendants make comprehensive, final changes to the Rule, it will be 
their burden to demonstrate mootness. .......................................................... 54 

VIII.  CONCLUSION ........................................................................................... 57 
 

  

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 4 of 70



v 
 

TABLE OF AUTHORITIES 
Cases  Page(s) 

1000 Friends of Md. v. Browner, 
265 F.3d 216 (4th Cir. 2001) .............................................................................. 23 

Abbott Labs. v. Gardner, 
387 U.S. 136 (1967) ............................................................................................ 23 

Action All. of Senior Citizens of Greater Phila. v. Heckler, 
789 F.2d 931 (D.C. Cir. 1986) ............................................................................ 35 

Am. Paper Inst. v. EPA, 
996 F.2d 346 (D.C. Cir. 1993) ............................................................................ 56 

Andrus v. Sierra Club,  
 442 U.S. 347 (1979) .................................................................................. 3, 27, 46 

Appalachian Power Co. v. EPA, 
208 F.3d 1015 (D.C. Cir. 2000) .......................................................................... 55 

Ass’n of Medical Colleges v. United States, 
217 F.3d 770 (9th Cir. 2000) .............................................................................. 43 

Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 
462 U.S. 87 (1983) ................................................................................................ 5 

Bennett v. Spear, 
520 U.S. 154 ....................................................................................................... 39 

Better Gov’t Ass’n v. Dep’t of State, 
780 F.2d 86 (D.C. Cir. 1896) .............................................................................. 51 

California v. Bernhardt, 
460 F. Supp. 3d 875 (N.D. Cal. 2020) .................................................................. 1 

Catawba Riverkeeper Found. v. N.C. Dep’t of Transp., 
843 F.3d 583 (4th Cir. 2016) .............................................................................. 54 

Citizens for Better Forestry v. U.S. Dep’t of Agric., 
341 F.3d 961 (9th Cir. 2003) .................................................................. 50, 51, 56 

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 5 of 70



vi 
 

Competitive Enter. Inst. v. NHTSA, 
901 F.2d 107 (D.C. Cir. 1990) ............................................................................ 28 

Cottonwood Envtl. Law Ctr. v. U.S. Forest Serv., 
789 F.3d 1075 (9th Cir. 2015) ...................................................................... 42, 53 

Doe v. Pub. Citizen, 
749 F.3d 246 (4th Cir. 2014) .............................................................................. 28 

Doe v. Va. Dep’t of State Police, 
713 F.3d 745 (4th Cir. 2013) .............................................................................. 49 

Dreher v. Experian Info. Sols., Inc., 
856 F.3d 337 (4th Cir. 2017) .............................................................................. 28 

Equal Rights Ctr. v. Post Props., Inc.,  
633 F.3d 1136 (D.C. Cir. 2011) .......................................................................... 33 

FEC v. Akins, 
524 U.S. 11 (1998) .............................................................................................. 34 

Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 
204 F.3d 149 (4th Cir. 2000) ............................................................................. 26, 38 

Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 
528 U.S. 167 (2000) ...................................................................................... 22, 23 

Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982) .......................................... 33 

Heartwood v. U.S. Forest Serv., 
230 F.3d 947 (7th Cir. 2000) .............................................................................. 53 

Humane Soc’y of U.S. v. Zinke, 
865 F.3d 585 (D.C. Cir. 2017) ............................................................................ 56 

Idaho Conservation League v. Mumma, 
956 F.2d 1508 (9th Cir. 1992) ............................................................................ 40 

Jersey Heights Neighborhood Ass’n v. Glendening, 
174 F.3d 180 (4th Cir. 1999) .............................................................................. 45 

Johnson v. Allsteel, 
259 F.3d 885 (7th Cir. 2001) .............................................................................. 26 

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 6 of 70



vii 
 

Kleppe v. Sierra Club, 
427 U.S. 390 (1976) ............................................................................................ 29 

Lansdowne on the Potomac Homeowners Ass’n v. OpenBand at Lansdowne, LLC, 
713 F.3d 187 (4th Cir. 2013) .............................................................................. 42 

Lexmark Int’l, Inc. v. Static Control Components, Inc., 
572 U.S 118 (2014) ............................................................................................. 44 

Lujan v. Defs. Of Wildlife, 
504 U.S. 555 (1992) .......................................................................... 22, 31, 37, 48  

Mass. Fair Hous. Ctr. v. U.S. Dep’t of Hous. & Urb. Dev., 
496 F. Supp. 3d 600 (D. Mass. 2020) ........................................................... 41, 52 

Miller v. Brown, 
462 F.3d 312 (4th Cir. 2006) .............................................................................. 40 

Nat’l Ass’n of Home Builders v. U.S. Army Corps of Eng’rs, 
440 F.3d 459 (D.C. Cir. 2006) .......................................................... 41, 42, 43, 44 

Nat’l Audubon Soc’y v. Dep’t of the Navy, 
422 F.3d 174 (4th Cir. 2005) ........................................................................ 29, 30 

Nat’l Veterans Legal Servs. Program v. U.S. Dep’t of Def., 
990 F.3d 834 (4th Cir. 2021) .............................................................................. 29 

Nat’l Wildlife Fed’n v. Hodel, 
839 F.2d 694 (D.C. Cir. 1988) ................................................................ 26, 28, 37 

Norfolk S. Ry. Co. v. City of Alexandria, 
608 F.3d 150 (4th Cir. 2010) .............................................................................. 54 

Nulankeyutmonen Nkihtaqmikon v. Impson, 
503 F.3d 18 (1st Cir. 2007) ................................................................................. 53 

Ohio Forestry Ass’n v. Sierra Club, 
523 U.S. 726 (1998) .....................................................................................passim 

Ohio Valley Envtl. Coal. v. Bulen, 
410 F. Supp. 2d 450 (S.D.W. Va. 2004), rev’d on other grounds, 429 F.3d 493 
(4th Cir. 2005) ..................................................................................................... 44 

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 7 of 70



viii 
 

Ohio Valley Envtl. Coal. v. Hurst, 
604 F. Supp. 2d 860 (S.D.W. Va. 2009) ............................................................. 24 

Or. Envtl. Council v. Kunzman,  
817 F.2d 484 (9th Cir. 1987)  ....................................................................... 40 

Ouachita Watch League v. Jacobs, 
463 F.3d 1163 (11th Cir. 2006) .......................................................................... 53 

PETA v. USDA, 
797 F.3d 1087 (D.C. Cir. 2015) .............................................................. 29, 33, 35 

Public Citizen v. Department of Justice, 
491 U. S. 440 (1989) ........................................................................................... 30 

QinetiQ US Holdings, Inc. & Subsidiaries v. Comm’r of Internal Revenue, 
845 F.3d 555 (4th Cir. 2017) .............................................................................. 42 

Region 8 Forest Serv. Timber Purchasers Council v. Alcock, 
993 F.2d 800 (11th Cir. 1993) ............................................................................ 35 

Robertson v. Methow Valley Citizens Council, 
490 U.S. 332 (1989) ........................................................................................ 5, 27 

Salt Inst. v. Leavitt, 
440 F.3d 156 (4th Cir. 2006) .............................................................................. 22 

Sierra Club v. Bosworth, 
510 F.3d 1016 (9th Cir. 2007) ............................................................................ 39 

Sierra Club v. Marsh, 
872 F.2d 497 (1st Cir. 1989) ................................................................... 27, 38, 45 

South Carolina v. United States, 
912 F.3d 720 (4th Cir. 2019) .................................................................. 22, 37, 38 

Spirit of Sage Council v. Norton, 
294 F. Supp. 2d 67 (D.D.C. 2003), vacated as moot, 411 F.3d 225 (D.C. Cir. 
2005) ................................................................................................................... 51 

Summers v. Earth Island Inst., 
555 U.S. 488 (2009) ..................................................................... 22, 24 36, 37, 38 

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 8 of 70



ix 
 

Susan B. Anthony List v. Driehaus, 
573 U.S. 149 (2014) .....................................................................................passim 

Toilet Goods Ass’n v. Gardner, 
387 U.S. 158 (1967) ............................................................................................ 50 

Tolan v. Cotton, 
572 U.S. 650 (2014) ............................................................................................ 31 

Wyo. Outdoor Council v. U.S. Forest Serv., 
165 F.3d 43 (D.C. Cir. 1999) .............................................................................. 53 

Federal Statutes 

5 U.S.C. § 551 et seq. ................................................................................................. 2 

5 U.S.C. § 706(2)(C)(D) .......................................................................................... 56 

28 U.S.C. § 1291 ........................................................................................................ 2 

28 U.S.C. § 1331 ........................................................................................................ 2 

42 U.S.C. § 4331(a) ................................................................................................... 4 

42 U.S.C. §§ 4332(2). ................................................................................ 4, 7, 27, 29 

Other Authorities 

40 C.F.R. § 1500 et seq. ....................................................................................passim 

68 Fed. Reg. 44,598 (July 29, 2003) .......................................................................... 9 

74 Fed. Reg. 44,795 (Aug. 31, 2009) ...................................................................... 56 

85 Fed. Reg. 43,304 (July 16, 2020) .......................................................................... 1 

85 Fed. Reg. 73,620 (Nov. 19, 2020) ...................................................................... 20 

85 Fed. Reg. 79,517 (Dec. 10, 2020) ......................................................................... 9 

86 Fed. Reg. 55,757, 55,759 (Oct. 7, 2021) ................................................. 19, 27, 43 

Exec. Order No. 11,991 (May 24, 1977) ............................................................. 5, 39 

Exec. Order No. 13,990 (Jan. 25, 2021) .................................................................. 15 

USCA4 Appeal: 21-1839      Doc: 37            Filed: 10/20/2021      Pg: 9 of 70



1 
 

I. INTRODUCTION 

In July of 2020, the Council on Environmental Quality (“CEQ”) took a 

sledgehammer to the longstanding regulations that implement our nation’s bedrock 

environmental law, the National Environmental Policy Act (“NEPA”) when it 

published a final rulemaking dramatically changing the way NEPA had been 

implemented since 1978.1  CEQ’s Rule went into effect on September 14, 2020, 

and was immediately binding on the over one hundred federal agencies that 

conduct NEPA reviews.  The Rule did not require any additional implementing 

regulations and in fact expressly prohibited agencies from surpassing its new, 

diminished requirements.  

The Rule exempted whole categories of actions from review and weakened 

the level of review required for other projects.  It created new barriers to public 

participation and eroded access to information the public has relied on since 1978.  

By dismantling procedural safeguards that promote informed and environmentally 

sound decisions, the Rule heightened the risk of harm to environmental resources 

across the United States, placing vulnerable communities in peril.  Yet CEQ never 

considered how the Rule would affect environmental resources, at-risk 

communities, or reliance interests.  The 2020 Rule was thus promulgated in 

                                                 
1 Update to the Regulations Implementing the Procedural Provisions of the National 
Environmental Policy Act, 85 Fed. Reg. 43,304 (July 16, 2020), NEPA_00000001. 
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violation of the Administrative Procedure Act (“APA”), which requires 

rulemakings to be reasoned, based in sound evidence, and consistent with the 

underlying statute.  

Under the Biden Administration, CEQ has declined to defend the Rule on 

the merits.  In fact, CEQ has admitted the Rule is harmful to communities, agency 

decisions, and environmental resources.  Plaintiffs in this case have set out with 

granularity how the Rule harms them, both because of the immediate loss of 

information NEPA provides, and because of the heightened risk of environmental 

harm to places where they have concrete interests.  None of the facts provided by 

Plaintiffs have been disputed.  Yet the district court concluded, based on 

speculation and legal errors, that the Rule was not causing Plaintiffs harm. 

Plaintiffs respectfully ask this Court to reverse the ruling of the district court 

and remand the case for a full determination on the merits.  

II. STATEMENT OF JURISDICTION 

The district court had subject-matter jurisdiction over this matter pursuant to 

28 U.S.C. § 1331 because Plaintiffs presented claims under the APA, 5 U.S.C. § 

551, et seq.  This Court has jurisdiction over this appeal from the final decision of 

the district court under 28 U.S.C. § 1291. 
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III. STATEMENT OF THE ISSUES 

1. Whether the district court erred in concluding Plaintiffs lack standing, when 

they have demonstrated the 2020 Rule immediately applied to all federal 

agencies conducting NEPA review and thus immediately increased the risk 

of environmental damage to resources Plaintiffs and their members have 

recreational, aesthetic, and environmental interests in, as well as depriving 

Plaintiffs of information necessary to fulfill their organizational missions. 

2. Whether the district court erred in concluding this case is not ripe for review, 

when Plaintiffs have brought a procedural challenge to a final agency action 

raising purely legal questions, and have demonstrated that hardship will 

result from delayed judicial review of a Rule that has been in effect for over 

one year. 

IV. STATEMENT OF THE CASE 

Plaintiffs brought a procedural challenge to the Rule, which went into effect 

September 14, 2020.  The Rule weakens environmental analysis and disclosure 

requirements for all federal actions, and it is mandatory for projects begun after its 

effective date.  40 C.F.R § 1506.13 (2020) (requiring all federal agencies to apply 

the Rule); NEPA_00000004 (citing Andrus v. Sierra Club, 442 U.S. 347, 357 

(1979) (explaining that heads of federal agencies must comply with the NEPA 

regulations issued by CEQ). 
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  The diminished procedural safeguards in the Rule harm Plaintiffs.  The 

Rule ensures that environmentally significant projects will move forward without 

full consideration of their impacts or less harmful alternatives, creating a 

substantial risk of harm to Plaintiffs’ concrete interests.  And the Rule removes 

access to project-related information Plaintiffs previously relied upon to fulfill 

their organizational missions.  

A. Congress Enacted NEPA to Improve Agency Decisionmaking and 
Inform the Public. 

Congress enacted NEPA in 1969 in recognition of the “profound impact of 

man’s activity on . . . the natural environment.”  42 U.S.C. § 4331(a).  To ensure 

environmental values are given “appropriate consideration in decisionmaking,” 

NEPA’s principal requirement is that all executive branch agencies (“action 

agencies”) prepare an environmental impact statement (“EIS”) for any “major 

federal action significantly affecting the quality of the human environment.”  Id. § 

4332(2)(B)–(C).  To determine whether an EIS is needed, agencies may prepare a 

shorter but similar document known as an environmental assessment (“EA”).  Id. § 

4332(2)(E); 40 C.F.R. § 1501.3 (1978); 40 C.F.R. § 1501.5 (2020).  And, for minor 

actions that do not have significant impacts no matter where or when they occur, 

agencies may create categorical exclusions (“CEs”) for which no further analysis 

or documentation is required under CEQ rules.  40 C.F.R. § 1508.4 (1978); 40 

C.F.R. §§ 1501.4, 1507.3(f)(5) (2020). 
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NEPA has “twin aims”: It “places upon an agency the obligation to consider 

every significant aspect of the environmental impact of a proposed action” and it 

“ensures that the agency will inform the public” of how it is considering 

environmental concerns.  Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, 

Inc., 462 U.S. 87, 97 (1983) (emphases added).  Although NEPA does not compel 

agencies to choose the most environmentally protective option, its requirements to 

analyze impacts and consider alternatives “are almost certain to affect [an] 

agency’s substantive decision.”  Robertson v. Methow Valley Citizens Council, 490 

U.S. 332, 350 (1989). 

B. The 1978 Regulations Ensured Rigorous Application of NEPA. 

For more than forty years, federal agencies accomplished NEPA’s twin aims 

under regulations CEQ developed to “make the environmental impact statement 

process more useful to decisionmakers and the public; and to reduce paperwork 

and the accumulation of extraneous background data.”  NEPA_00006160; Exec. 

Order No. 11,991 § 2 (May 24, 1977).  The regulations established a floor for 

NEPA compliance below which federal agencies could not dip.  They were broadly 

supported by the regulated and environmental advocacy communities when they 

were adopted, NEPA_00006162, and they governed the NEPA process with only 

one minor substantive change2 until 2020. 

                                                 
2 NEPA_00005997. 
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C. The Unprecedented Rollback of NEPA in 2020 was Legally Flawed. 

In January 2020, CEQ proposed a fundamental rewrite of the longstanding 

NEPA regulations.  NEPA_00003200.  CEQ received more than 1.1 million 

comments on the proposed rule, the vast majority of which were opposed to the 

regulatory changes.  NEPA_00373492.  Plaintiffs submitted detailed comments 

outlining the legal infirmities of the proposal and specifically describing how the 

changes would harm environmental resources and at-risk communities.  

NEPA_00908433. 

CEQ finalized the Rule in July 2020, a mere four months after comments 

closed.  Despite comments detailing overwhelming opposition and evidence of 

harm, the Final Rule did not differ meaningfully from the proposed rule.  Compare 

NEPA_00003225-43 with NEPA_00000054-73.  CEQ did not investigate how the 

Rule would affect environmental resources, environmental justice communities, 

and did not study how the changes would affect individuals, community groups, 

and units of government that had long relied on the Rule.  NEPA_00373483; see 

also Compl. ¶ 611.   

D. The 2020 Rule Eviscerated the NEPA Process.  

The 2020 Rule altered many requirements Plaintiffs had relied upon for 

decades.  Some of the most notable changes and the ways they impact Plaintiffs 

are: 
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i. Excluding projects from NEPA review 

The 2020 Rule significantly limits where NEPA applies.  For decades, the 

statutory directive that NEPA applies to “all major federal actions significantly 

affecting the environment” has been understood to mean that when a project has a 

significant environmental impact, NEPA will apply.  40 C.F.R. § 1508.18 (1978) 

(“Major reinforces but does not have a meaning independent of significantly.”) 

(interpreting 42 U.S.C. § 4332(2)(C)).  The 2020 Rule turns “major” into a 

separate threshold question.  NEPA_00000042.  This additional filter allows 

agencies to exempt significantly harmful projects from NEPA entirely by claiming 

that they are not “major.”  Because no disclosure is required, Plaintiffs will not 

even be on notice about projects that agencies decide to exclude.  In declarations, 

Plaintiffs note concerns that they will be left in the dark about projects that affect 

resources they care about.  See, e.g., Stangler Decl. ¶ 18, ECF 30-23 (concern that 

under Rule, applicant and agency will not disclose information about a nuclear fuel 

fabrication plant, forcing Congaree Riverkeeper to shift organizational resources to 

compensate and find information in other ways); Gilbert Decl. ¶ 14, ECF 30-45 

(concern that proposed Charleston sea wall may no longer be subject to NEPA and 

the National Trust for Historic Preservation will no longer have a role in the 

decisionmaking process). 
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 While “major” was redefined to exclude a host of federal actions from 

NEPA review, certain actions were prohibited expressly: Federal loan 

guarantees—and the projects they finance—are no longer subject to NEPA review, 

no matter how much harm they cause.  NEPA_00373408; 40 C.F.R. § 

1508.1(q)(1)(vii) (2020).  Plaintiffs noted in comments that this change removes 

transparency and accountability in the construction and operation of concentrated 

animal feeding operations (“CAFOs”).  CAFOs are frequent beneficiaries of 

federal loan guarantees, and they have potentially significant environmental 

impacts including water degradation, air pollution, and unpleasant odors for 

neighboring communities.  See generally NEPA_00908471; Robbins Decl. ¶ 10, 

ECF 30-44 (noting concern that the declining water quality from CAFOs will hurt 

his boat tour business and enjoyment of the river); Burdette Decl. ¶¶ 15, 22–24, 

ECF 30-47 (explaining that Cape Fear River Watch has already been forced to 

submit requests for information under public records laws to gain access to 

information about upcoming CAFOs now unavailable through the NEPA process); 

see also Wolfe Decl. ¶ 12, ECF 30-27. 

ii. Eliminating the requirement to consider cumulative effects 
when determining if NEPA applies  

The Rule removed a requirement to consider the cumulative impact of 

multiple actions in the same category when determining if they will be 

categorically excluded from NEPA.  NEPA_00373405.  Previously, minor actions 
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could be excluded from rigorous NEPA review only if they did “not individually or 

cumulatively have a significant effect.”  Id. (emphasis added).  The 2020 Rule 

weakened this standard, permitting agencies to exclude categories of action that 

“normally do not have a significant effect.”  Id. (emphasis added).  At least two 

agencies have already taken advantage of this weakened standard to promulgate 

new CEs for large, potentially destructive timber sales.3  Plaintiffs’ declarations 

describe the harms that will result from failure to consider the cumulative impacts 

of successive timber sales.  See, e.g., Miller Decl. ¶ 25, ECF 30-13.  Conversely, 

Plaintiffs showed the cumulative benefits of NEPA analysis and public input, 

which are lost when the agency categorically excludes timber sales.  Id. ¶ 10. 

iii. Deleting triggers for NEPA review (“significance factors”) 

The Rule eliminated longstanding “significance factors” for determining 

whether to prepare an EIS.  NEPA_00373412.  The Rule removed clear guidance 

that agencies should conduct detailed analysis when an affected area has unique 

characteristics, such as parks and other public lands, cultural or historical 

resources, or rare species and their critical habitats.  Id.  Plaintiffs noted in their 

                                                 
3 U.S. Forest Service, NEPA Compliance, 85 Fed. Reg. 73,620 (Nov. 19, 2020).  The Forest 
Service’s CE authorities under the 1978 Rule had previously been limited to 70-acre harvests of 
live trees and 250-acre salvage harvests.  68 Fed. Reg. 44,598 (July 29, 2003).  Relying on the 
2020 Rule, the Forest Service authorized commercial harvests of up to 2,800 acres under a CE.  
85 Fed. Reg. at 73,632.  The Bureau of Land Management also updated its NEPA Implementing 
Procedures to allow a new CE for 3,000-acre salvage harvests, also based on changes in the 2020 
Rule.  85 Fed. Reg. 79,517 (Dec. 10, 2020).   
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comments that this change will create confusion about when an EIS is necessary 

and lead to less rigorous environmental review.  NEPA_00908453.  Likewise, in 

declarations, Plaintiffs showed the harm of in removing impacts to rare species as a 

trigger for EIS-level analysis.  See, e.g., Hunt Decl. ¶¶ 15–16, 21–23; ECF 30-34. 

iv. Eliminating robust consideration of alternatives 

The 2020 Rule eliminated the longstanding requirement that agencies 

consider all reasonable alternatives to a proposed action, as well as the duty to 

consider alternatives outside the jurisdiction of the action agency where necessary. 

Compare 40 C.F.R. § 1502.14(a), (c) (1978) with id. § 1502.14(a), (c) (2020).  The 

Rule also prejudices the consideration of alternatives by allowing projects to move 

forward, with steps such as the acquisition of right of way, before all alternatives 

are fully presented to the public for review and comment.  Id. § 1506.1(b) (2020).   

Plaintiffs explained that these steps would make it more likely damaging 

alternatives would be pursued to the detriment of resources they value, see, e.g., 

Sutton Decl. ¶ 11, ECF 30-43; Gilbert Decl. ¶¶ 14–15, ECF 30-45, and that 

agencies would no longer give appropriate consideration to collaborative and 

community-led alternatives, see Mayfield Decl. ¶¶ 10–14, 18–19, ECF 30-22; 

Joyell Decl. ¶¶ 7–10, 19–20, ECF30-48. 

v. Excusing agencies from gathering new information 

Under the previous regulations, agencies were responsible for gathering new 
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information relevant to their decisions, so long as the cost of obtaining it was not 

“exorbitant.”  40 C.F.R. § 1502.22 (1978).  Under the 2020 Rule, however, 

agencies will decline to gather relevant information, even if it is otherwise 

obtainable, if they find the cost “unreasonable.”  40 C.F.R. § 1502.21(b) (2020).  

Plaintiffs showed that this change would result in poorer decisions to the detriment 

of their concrete interests.  See, e.g., Smith Decl. ¶ 8, ECF 30-18 (citing concern 

that removal of requirement to undertake new scientific and technical research will 

encourage the Forest Service to do a minimum level of analysis for Jefferson 

National Forest); Fuller Decl. ¶ 14, ECF 30-7; Wilson Decl. ¶ 34, ECF 30-8; Sligh 

Decl. ¶ 27, ECF 30-10; Lambert Decl. ¶ 17, ECF 30-51. 

vi. Increasing barriers to judicial review and limiting public input 

Where previously NEPA encouraged public engagement, the 2020 Rule 

imposes substantial obstacles.  Public commenters must now justify their input in 

terms of “economic and employment impacts,” propose specific changes,  

“describe the data sources and methodologies supporting the proposed changes,” 

and cite specific page numbers where they believe their input should change 

agencies’ analyses.  40 C.F.R. § 1503.3(a) (2020).  The Rule purports to make 

judicial review unavailable where commenters do not meet these artificial 

technical requirements.  Id. § 1503.3(b).  The Rule takes other steps to limit public 
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engagement, such as allowing public hearings to proceed only online.  Id. § 

1506.6(c).   

In declarations, Plaintiffs demonstrated these requirements will harm their 

ability to participate in ongoing and future projects affecting the places they work 

to protect.  For instance, Upstate Forever’s Megan Chase notes the Rule’s 

heightened requirements for public comments will require her organization to hire 

experts to help draft them.  Chase Decl. ¶ 14, ECF 30-19.  Walter Smith, of The 

Clinch Coalition, notes that holding public meetings online will exclude many 

community members in Appalachia, because fewer than 60% of households there 

have internet access.  Smith Decl. ¶ 12, ECF 30-18.  Manley Fuller explains that 

without NEPA’s information disclosures, North Carolina Wildlife Federation will 

be hamstrung for the fifteen-year planning cycle for Nantahala and Pisgah National 

Forests and unable to effectively advocate for responsible levels of logging and 

prescribed burning.  Fuller Decl. ¶ 14, ECF 30-7.  Viola Hendley is concerned 

because her low-income neighborhood has a “lack of political clout” and “the 

requirements of NEPA are the only reason [she] or [her] neighbors are ever 

informed of potential projects and the only reason we have any voice whatsoever 

in their planning.”  Hendley Decl. ¶10, ECF 30-28. 

The Groups also note that changes to the public comment requirements will 

be costly to them, and force them to divert resources away from other activities.  
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See, e.g., Nieweg Decl. ¶10, ECF 30-38 (noting added expense of hiring experts to 

write technical comments); Lowry Decl. ¶ 25, ECF 30-4 (same). 

vii. Provisions under reconsideration by CEQ  

The 2020 Rule included several additional rollbacks that are now being 

reconsidered by CEQ.  First, the 2020 Rule deleted requirements to consider 

indirect and cumulative effects in an EIS.  85 Fed. Reg. at 43,331; compare, e.g., 

40 C.F.R. § 1502.16(a)(1)–(10) (2020) with § 1502.16(b) (1978), and § 1508.1(g) 

(2020) with § 1508.8(a) (1978).  Second, the 2020 Rule weakened the requirement 

to consider alternatives by requiring agencies to prioritize a permit applicant’s 

preferred option.  Id. §§ 1502.13, 1508.1(z) (2020).  And third, the 2020 Rule 

imposed a ceiling on NEPA review, superseding other agencies’ more protective 

procedures.  Id. § 1507.3(a)(2020).  As discussed below, infra (VI)(B)(iii)(5)(c), 

CEQ’s proposal to eliminate these few changes does not restore the 1978 

regulations with respect to the majority of the Rule’s rollbacks, including those 

highlighted in sections (IV)(D)(i)–(vii) above.  
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E. The Proceedings Below. 

i. Commencement of the case 

Plaintiffs filed suit in the Western District of Virginia on July 29, 2020, 

shortly after CEQ finalized the 2020 Rule, challenging CEQ’s rulemaking process 

as arbitrary and capricious in violation of the APA.4 

CEQ moved to dismiss the case on August 25, 2020, arguing lack of 

ripeness and standing.  ECF 53.  Plaintiffs opposed the motion, ECF 73, and 

moved to preliminarily enjoin the Rule from taking effect.  ECF 92.  At oral 

argument, Jeffrey Bossert Clark, an Assistant Attorney General for the Trump 

Administration, erroneously represented (contradicting the Rule’s express terms) 

that the Rule would not apply until it was implemented through agency-specific 

NEPA regulations, stating that the 2020 Rule was merely a set of “rules about 

rules” with no immediate impact.  Mot. Hr’g Tr. (Sept. 4, 2020) at 36–37.  Mr. 

Clark did not acknowledge that the plain text of the Rule stated it would go into 

effect immediately and would supersede all other agency regulations.  See 40 

C.F.R. § 1507.3(a) (2020).  Nor did Mr. Clark acknowledge that other agencies 

were already preparing to finalize new CEs based on the lowered protections in the 

Rule.  See n.3, supra.  CEQ also tendered a declaration from the Farm Service 

                                                 
4 CEQ has ceased defending the 2020 Rule on the merits.  Mot. Hr’g Tr. (Apr. 21, 2021) at 49 
(noting that CEQ did not have an affirmative presentation on those issues); ECF 145 at 10 
(contending that because CEQ did “not wish to defend” its action, “forcing it to litigate the 
merits” would waste its time). 
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Agency (“FSA”) stating it did not intend to comply with the legal provisions of the 

Rules as set out in 40 C.F.R. § 1508.1(q)(1)(vii) (2020).  See ECF 75-2.  The 

statement was initially posted on the FSA website but has subsequently been 

removed.   

The district court denied both CEQ’s motion to dismiss and Plaintiffs’ 

motion for a preliminary injunction.  The district court stated that the standing and 

ripeness issues “may very well require evidence.”  ECF 92.  Since then, CEQ has 

offered no further evidence disputing the facts presented in Plaintiffs’ declarations.   

ii. Events following the change in administration 

Following his inauguration, President Biden ordered CEQ to reconsider the 

2020 Rule, Exec. Order No. 13,990 (Jan. 25, 2021); CEQ moved for a stay of the 

case.  ECF 137.  Plaintiffs opposed the stay, noting how the Rule has already 

harmed and will continue to harm them.  ECF 138.  Plaintiffs documented at least 

twenty-nine decisionmaking processes of organizational interest where elements of 

the Rule were likely to be implemented imminently, including the Mountain 

Valley Pipeline, Forest Service timber sales, and authorizations at the Clinch River 

Nuclear Site.  Id. Ex. 1.  The district court denied the motion for a stay.  ECF 139. 

CEQ responded by moving for voluntary remand without vacatur.  CEQ 

noted its “substantial concerns” about the effects of the 2020 Rule on “public 

health, the nation’s land, water, and air quality, communities that have been 
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historically marginalized and overburdened by pollution, the ability of citizens to 

have their voices heard in federal decision-making processes . . . .”  ECF 145.  

CEQ’s concerns also included whether the Rule “unduly restricts” participation in 

the NEPA process, “improperly or unlawfully circumscribes” the range of 

alternatives and effects to be considered by action agencies, and “improperly or 

unlawfully excludes” certain actions from review under NEPA.  Lee-Ashley Decl., 

ECF 145-1.  Plaintiffs opposed remand without vacatur, noting that it would leave 

the harmful Rule in place—likely for years—while CEQ undertakes new 

rulemaking.  ECF 147.  Plaintiffs also noted that CEQ made no commitment to 

undo the illegal changes in the 2020 Rule.  

At oral argument, CEQ declined to defend the Rule on the merits but 

continued to press its jurisdictional argument, previously rejected by the district 

court, that Plaintiffs lack standing and that the case is not ripe.  Mot. Hr’g Tr. at 

44–45.   

iii. The district court’s dismissal 

The district court dismissed the case for lack of jurisdiction on June 21, 

2021.  ECF 98.  It first held the case was not ripe for judicial review.  The Court 

repeated the misstatements from Defendants’ former counsel described above, 

incorrectly asserting that, “before the agencies can apply the 2020 Rule, they must 

adopt their own NEPA procedures.”  Op. at 33.  The district court did not address 
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the plain language of the Rule, which immediately required all agencies to apply 

the 2020 Rule rather than their own preexisting NEPA procedures.  See 40 C.F.R. 

§ 1507.3(a) (2020). 

The district court also concluded that the 2020 Rule does not cause hardship 

to Plaintiffs because it does not directly regulate them or affect their “primary 

conduct.”  Op. at 26.  This rationale, too, rested on the Court’s incorrect 

assumption that implementation of the Rule “will be up to the agencies applying 

these requirements, in accordance with their own yet-to-be-drafted NEPA 

procedures[.]”  Id. 

The district court then held that Plaintiffs lacked standing.  The court found 

“the standing question here is a close one,” id. at 31, and that Plaintiffs 

“unquestionably” had concrete interests in specific places and resources the Rule 

will be applied.  Id. at 37.  Nonetheless, the court found Plaintiffs’ recreational, 

aesthetic, and environmental injuries were “neither imminent nor concrete,” 

because there are “several steps that must take place between the time the plaintiffs 

filed this suit and the anticipated future harms they fear, and those steps are too 

uncertain.”  Id. at 31–32.  The court did not name any such steps beyond repeating 

the incorrect assumption that the Rule would not go into effect until agency-

specific regulations were promulgated.  Again, the court did not discuss the plain 

language of the Rule which stated that agencies were required to apply its 
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provisions as of September 14, 2020, 40 C.F.R. § 1506.13 (2020), and that it 

immediately superseded other agencies’ more protective regulations, id. § 

1507.3(a). 

The court also rejected Plaintiffs’ informational injury by asserting that 

Plaintiffs had not yet been denied any information.  Op. at 41.  The court stated it 

was “anyone’s guess” whether federal agencies would provide less information in 

the future, Op. at 41, and speculated that Plaintiffs would “inevitably learn” about 

potentially harmful projects, even if such information was not provided pursuant to 

NEPA.  Op. at 27 n.7.  The court did not address Plaintiffs’ undisputed 

declarations showing that the Rule would deprive Plaintiffs of information about 

projects now excluded from NEPA review, and that they had already shifted 

organizational resources to make up for loss of information under the Rule.  See, 

e.g., Stangler Decl. ¶ 18, ECF 30-23 (describing back-and-forth with agency to 

produce responsive FOIA responses, depriving Congaree Riverkeeper of 

information needed to meaningfully participate in the decisionmaking process). 

Plaintiffs timely filed this appeal.  ECF 157. 

F. Developments Following the District Court’s Dismissal. 

On October 7, 2021, CEQ announced a two-phase rulemaking to “reconsider 

and revise” the 2020 Rule, based on its recognition that the Rule may “limit[] the 
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scope of NEPA analysis, with negative repercussions for environmental protection 

and environmental quality.”  86 Fed. Reg. 55,757, 55,759 (Oct. 7, 2021).   

CEQ’s Phase 1 proposal is not final.  And, more important, this proposal is 

limited to three narrow provisions and does not in any way address the majority of 

the rollbacks in the 2020 Rule, including those highlighted above in (IV)(D)(i)-

(vii).  In addition, while CEQ has indicated it intends to further revise the 2020 

Rule in a “Phase 2” rulemaking, CEQ has not committed to a specific timeframe 

for Phase 2 or what it will cover.  In fact, CEQ has indicated that additional 

changes in Phase 2 will not fully restore the 1978 regulations.  86 Fed. Reg. at 

55,759 (explaining that Phase 1’s few changes are those for which it “make[s] 

sense to revert to the 1978 regulatory approach”).  

To justify the Phase 1 rulemaking, CEQ admits that there are “near-term” 

problems created by the 2020 Rule, 86 Fed. Reg. at 55,759, including confusion 

and negative impacts to agency decisionmaking processes, id. at 55,763–64.  In 

particular, CEQ explains that the weakened definition of “effects” impairs 

agencies’ ability to consider many significant harms and that consideration of such 

effects “may influence an agency decision maker to select a different alternative.”  

Id. 

Yet while CEQ’s proposal purports to restore consideration of “indirect” and 

“cumulative impacts,” id. at 55,762, Phase 1 would not undo the removal of 
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cumulative effects from the standard for creating new CEs, which agencies like the 

U.S. Forest Service have already exploited.  86 Fed. Reg. at 73,620; see also n.3 

supra.  Similarly, while Phase 1 proposes to remove the requirement to give more 

weight to permit applicants’ preferred alternatives, 86 Fed. Reg. at 55,760, it would 

not restore the 1978 regulations’ requirement to consider “all reasonable 

alternatives,” or the requirement to analyze alternatives outside the jurisdiction of 

the lead agency.  NEPA_00373375.  And, last, although Phase 1 proposes to 

remove the “ceiling” provision of 40 C.F.R. § 1507.3(a), it does not thereby restore 

NEPA’s protections to the host of projects (like federal loan guarantees for 

CAFOs) for which NEPA no longer applies by definition.   

V. SUMMARY OF THE ARGUMENT 

Plaintiffs are the right parties to bring this case, and this is the right time for 

the Court to resolve it.  The Rule took effect on September 14, 2020, and is being 

applied by agencies across the country, including Plaintiffs’ backyards, without 

any need for further agency-specific implementing regulations.  The Rule is 

mandatory; agency-specific regulations are optional.  

Plaintiffs have standing to challenge the 2020 Rule.  First, Plaintiffs have 

shown the Rule creates a substantial likelihood of harm to their concrete aesthetic, 

recreational, and environmental interests in places and resources affected by 

ongoing and upcoming agency decisions.  Second, they have demonstrated 
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informational injuries, because the Rule denies them information they are legally 

entitled to, which is essential to their organizational activities.  Because much of 

this information will not even be created under the 2020 Rule, Plaintiffs are forced 

to divert organizational resources in an attempt to obtain what information they can 

in different ways.   

This case is ripe because Plaintiffs’ claims are fit for review and delaying 

review would cause hardship.  The claims in this case—procedural challenges to 

the legality of a final agency rulemaking—are purely legal and do not depend on 

any further factual development.  The administrative record the court must 

consider to resolve the claims closed when the Rulemaking ended in July 2020.  

ECF 101-2.  

Delayed review will cause hardship to Plaintiffs.  The challenged Rule is 

currently binding on all federal agencies that conduct NEPA review, 40 C.F.R. § 

1506.13 (2020); Exec. Order No. 11,991 § 2 (May 24, 1977), irrespective of 

whether they choose to promulgate their own agency-specific implementing 

regulations.  As project decisions move forward with inadequate review and public 

scrutiny, bureaucratic momentum means they are unlikely to be rectified with later 

review.  Thus, delayed review and sunk costs will prejudice agency decisions and 

cause hardship to Plaintiffs.  

This Court should reverse the judgment of the district court. 
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VI. STANDARD OF REVIEW 

This Court reviews the district court’s dismissal de novo.  Salt Inst. v. 

Leavitt, 440 F.3d 156, 158 (4th Cir. 2006).  To establish jurisdiction at summary 

judgment, the plaintiff must “‘set forth’ by affidavit or other evidence ‘specific 

facts,’ . . . which for purposes of the summary judgment motion will be taken to be 

true.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992) (quoting Fed. R. Civ. P. 

56(e)). 

To satisfy Article III’s standing requirements, a plaintiff must show: “(1) it 

has suffered an ‘injury in fact’ that is (a) concrete and particularized and (b) actual 

or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the 

challenged action of the defendant; and (3) it is likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision.”  Friends of 

the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180–81 (2000).  

For procedural injuries, like those caused by CEQ’s violations of the APA 

and the Rule’s weakened procedural requirements, the requirements of immediacy 

and redressability are relaxed.  Lujan, 504 U.S. at 572 n.7.  A plaintiff need only 

show a threat to a concrete interest, Summers v. Earth Island Inst., 555 U.S. 488, 

497 (2009), and that the defendant’s action creates a “realistic danger” that the 

harm will materialize, South Carolina v. United States, 912 F.3d 720, 726 (4th Cir. 

2019).  For an organization to establish standing, it must show injury as the 
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representative of its members or  in its own right.  1000 Friends of Md. v. Browner, 

265 F.3d 216, 225 (4th Cir. 2001). To determine whether a case is ripe for judicial 

review, courts evaluate (1) the fitness of the issues for judicial decision, and (2) the 

hardship to the parties of withholding review.  Abbott Labs. v. Gardner, 387 U.S. 

136, 149 (1967). 

VII. ARGUMENT 

A. Plaintiffs Have Standing to Bring Their Claims. 

Plaintiffs have standing to challenge this challenge because they have 

demonstrated that they have injuries caused by the Rule and that vacatur of the 

Rule will provide redress.  Friends of the Earth, 528 U.S. at 180–81.  Plaintiffs’ 

uncontested declarations, from both organizational representatives and individual 

members, demonstrate two distinct injuries supporting standing.  ECF 30-3–30-53.  

First, Plaintiffs have demonstrated the Rule creates a substantial likelihood of harm 

to places and resources in which they have concrete interests.  Second, the Rule 

denies them information to which they are entitled under NEPA, impeding their 

organizational missions to protect their environment.5  This harm began 

immediately upon the Rule’s effective date.   

                                                 
5 Plaintiffs also suffered injury because they participated in the APA rulemaking and were 
injured by CEQ’s procedural violations of the APA. The district court did not reach these claims, 
but “for purposes of determining standing, [courts] must assume [plaintiffs] will prevail on the 
merits of their argument.” Nat. Res. Def. Council v. Wheeler, 955 F.3d 68, 77 (D.C. Cir. 2020).  
The procedural violations during the rulemaking harm Plaintiffs for the same reasons the 
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i. Plaintiffs have shown the Rule creates substantial risk to their 
aesthetic and recreational interests in environmental resources. 

Plaintiffs have standing because the Rule’s weaker procedural safeguards 

substantially heighten the risk of harm to the places and resources Plaintiffs care 

about.  See Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158 (2014) (holding 

that allegation of future injury suffices if there is a “substantial risk” the harm will 

occur); Ohio Valley Envtl. Coal. v. Hurst, 604 F. Supp. 2d 860, 876 (S.D.W. Va. 

2009) (holding that injury can be actual and imminent without prior to “specific 

authorizations” when there is a substantial probability that resources will be 

adversely affected).   

NEPA’s procedural safeguards have long ensured that federal agencies will 

make more protective environmental decisions, and the removal of many of these 

safeguards—by eliminating categories of projects from NEPA review, subjecting 

others to lower levels of review, reducing the study of alternatives, ending a 

requirement to use up-to-date scientific data and more—all mean that federal 

agencies are more likely to make decisions that do not account for, and thus do not 

protect, environmental resources Plaintiffs care about. See discussion supra 

(I)(D)(i)–(vii).   

                                                 
weakened procedural safeguards in the Rule’s contents do, causing both environmental and 
informational injuries as described herein. See Summers, 555 U.S. at 496. 
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The district court on multiple occasions cited an incomplete and inapposite 

standard: that Plaintiffs “have not adduced harms that are certainly impending.” 

Op. at 33 (emphasis added).  But Plaintiffs are not required to show that any 

particular environmental harm is “certainly impending” to have standing.  As 

explained in Susan B. Anthony List, a threatened injury is justiciable either if it is 

“certainly impending” or if “there is a ‘substantial risk’ that the harm will occur.”  

573 U.S. at 158. 

It is substantially likely that environmental resources will be adversely 

affected by the Rule’s changes.  For example, Andrew Young, of Cowpasture 

River Preservation, frequently mountain bikes at Laurel Fork Special Biological 

Area and details how changes in the Rule are likely to harm the ecosystem and 

sensitive species he cares about because timber projects will not be reviewed with 

sufficient input and caution.  Young Decl. ¶¶ 14-17, ECF 30-16.  Elizabeth 

Kolsteny, of the National Trust for Historic Preservation, relies on NEPA to 

protect historic places and is concerned that projects affecting them will likely be 

excluded from NEPA review under the Rule, which will lead to uninformed federal 

decisions and harm to the historic places she enjoys.  Kolsteny Decl. ¶¶ 3–6, ECF 

30-41. 

Federal agencies must apply the 2020 Rule to all projects begun after 

September 2020, and may apply them to any begun before that time.  40 C.F.R. § 
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1506.13 (2020).  Any of the hundreds of projects detailed by the Conservation 

Groups that move forward under the Rule are substantially likely to cause harm 

due to the abandonment of more protective minimum standards.  See Nat’l Wildlife 

Fed’n v. Hodel, 839 F.2d 694, 708 (D.C. Cir. 1988) (holding that it “strains 

credulity” to suggest that the government’s abandonment of more protective 

“minimum standards” would not result in less environmental protection); Johnson 

v. Allsteel, 259 F.3d 885, 888 (7th Cir. 2001) (“the increased risk [of replacing 

assurance with discretion] is itself an injury”).   

The longstanding 1978 NEPA regulations have helped federal 

decisionmaking to protect environmental resources. Plaintiffs often offer concerns 

about proposals that result in agencies conducting additional analysis. Plaintiffs 

also often offer solutions, such as project modifications or mitigation measures, 

that allow projects to move forward in a more protective way.  See, e.g., Joyell 

Decl. ¶¶ 7–10, ECF 30-48.  Without the backstop of strong NEPA protections, 

including the requirements to rigorously consider all reasonable alternatives and to 

respond to substantive comments from the public, agencies are less likely to adopt 

alternatives or protective measures suggested by Plaintiffs.  

The fact that individual project decisions have not yet been finalized is not 

determinative, because it is well-settled that “[o]ne does not have to await the 

consummation of threatened injury to obtain preventative relief.”  Friends of the 
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Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d 149, 160 (4th Cir. 2000); 

see also Sierra Club v. Marsh, 872 F.2d 497, 500–04 (1st Cir. 1989) (recognizing 

risk of environmental harm as a cognizable injury, based on the “difficulty of 

stopping a bureaucratic steam roller, once started” and recognizing risk inherent in 

ill-informed agency action as cognizable injury).  For NEPA to fulfill its intended 

role, it needs to be employed well before decisions are made.  42 U.S.C. § 

4332(2)(C); Andrus, 442 U.S. at 350–51 (discussing importance of early 

integration of NEPA processes in agency planning).  The decision not to conduct 

adequate NEPA review has already been made once and for all in the challenged 

Rule.  That injury can be remedied now before the harm becomes impossible to 

unwind. 

Contrary to the district court’s surmise, Op. at 35, it does not require any 

“guesswork” to see that the 2020 Rule results in a substantial risk of harm to 

Plaintiffs’ direct interests in places and resources affected by federal decisions.  A 

substantial risk of harm to natural resources exists as a matter of law because the 

Rule has purposely jettisoned safeguards that “are almost certain to affect the 

agency’s substantive decision.”  See Robertson, 490 U.S. at 350.  Furthermore, 

CEQ now agrees that the 2020 Rule will negatively affect decisions.  86 Fed. Reg. 

at 55,759 (noting “negative repercussions” of 2020 Rule); id. at 55,763 (explaining 
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that restoring NEPA analysis may lead to the selection of more protective 

alternatives).   

ii. Plaintiffs have demonstrated informational injury. 

In their own right and on behalf of their members, Plaintiffs have 

demonstrated informational injury.  Doe v. Pub. Citizen, 749 F.3d 246, 263 (4th 

Cir. 2014); see also Pub. Citizen v. Dep’t of Justice, 491 U. S. 440, 449–50 (1989) 

(holding refusal to disclose information requested under procedural statute was 

sufficient to constitute Article III injury); Hodel, 839 F.2d at 712 (holding that 

plaintiffs had suffered an informational injury where rule meant agency no longer 

had to prepare EISs for future mining approvals).   

To establish informational injury, a plaintiff must show a denial of “access 

to information to which he is legally entitled” and that the denial “creates a ‘real’ 

harm with an adverse effect”—i.e., the “the type of harm Congress sought to 

prevent when it enacted” the statute at issue.  Dreher v. Experian Info. Sols., Inc., 

856 F.3d 337, 345–46 (4th Cir. 2017); see also Competitive Enter. Inst. v. NHTSA, 

901 F.2d 107, 123 (D.C. Cir. 1990).   

Such a deprivation is sufficiently concrete to establish standing when the 

plaintiff has taken affirmative action to invoke the right to information that has 

been deprived.  Doe, 749 F.3d at 264 (finding standing where the plaintiffs “sought 

and were denied access to the information”).   
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Alternatively, informational injury may also confer standing where there is 

further downstream injury to the plaintiff, such as harm to its ability to carry out its 

organizational mission, see, e.g., Nat’l Veterans Legal Servs. Program v. U.S. 

Dep’t of Def., 990 F.3d 834, 838 (4th Cir. 2021) (holding organization had 

standing based on informational injury to its organizational mission of assisting 

veterans applying to correct errors in their military records); Competitive Enter. 

Inst., 901 F.2d at 122 (finding injury where lack of information made 

organization’s activities infeasible), or when an organization has to divert 

resources away from other mission activities to make up for the information loss, 

see, e.g., PETA v. USDA, 797 F.3d 1087, 1093 (D.C. Cir. 2015) (holding 

organizational injury established when the agency action “injured the 

[organization’s] interest,” and when “the organization used its resources to 

counteract that harm”). 

iii. The deprivation of information causes real harm contrary to 
NEPA’s statutory purpose to protect the environment. 

The informational injury here causes precisely the type of harm Congress 

sought to prevent in enacting NEPA.  The statute’s overarching goal was to 

improve environmental decisionmaking by ensuring the public and decisionmakers 

had access to all relevant facts.  Nat’l Audubon Soc’y v. Dep’t of the Navy, 422 

F.3d 174, 184 (4th Cir. 2005).  Congress did not require that agencies make 

environmentally friendly choices.  Instead, the action-forcing provisions of NEPA 
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require public disclosure of the impacts of a proposal and reasonable alternatives.  

42 U.S.C. § 4332(2)(C); Kleppe v. Sierra Club, 427 U.S. 390, 409, n.18 (1976). 

These required disclosures were intended to facilitate public scrutiny and 

participation, which in turn were expected to produce “better decisions.”  See Nat’l 

Audubon Soc’y, 422 F.3d at 206 (quoting 40 C.F.R. § 1500.1(c) (1978)).  

The 1978 regulations fulfilled this mandate by ensuring all environmental 

impacts and alternatives were disclosed to the public, 40 C.F.R. § 1502.14(a) 

(1978), by ensuring the public could bring concerns and solutions to the agencies’ 

attention, id. § 1506.6, and by requiring agencies would review and respond to 

those concerns, id. § 1503.4(a).   

The 2020 Rule eliminated or weakened many of these provisions.  The Rule 

excludes categories of projects from NEPA entirely, see pp. 8–9, supra, limits the 

scope of review of effects and alternatives for other types of projects, see pp. 9–10, 

supra, and removes the requirement that agencies respond substantively to all 

comments, 40 C.F.R. § 1503.4 (2020) (replacing “shall respond” with “may 

respond”).  Without disclosure and public scrutiny, the quality of agency decisions 

will suffer.  CEQ now shares Plaintiffs’ view that the 2020 Rule’s changes 

deprived “decision makers and the public” of “important information.”  86 Fed. 

Reg. at 55,766.    
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Plaintiffs showed they will not even learn about the existence of proposals 

newly exempted from NEPA review.  See, e.g., Burdette Decl. ¶ 26, ECF 30-47 

(noting the Rule exempts CAFO loan guarantees from NEPA); Stangler Decl. ¶ 5, 

ECF 30-23.  Defendants did not offer any evidence to the contrary.  Nonetheless 

the district court concluded—without any supporting citation—that “these plaintiff 

organizations, who closely monitor activities in their areas, will inevitably learn 

about projects even if no NEPA review is initially undertaken.”  Op. at 27 n.7.  In 

short, the court ruled based on speculation and ignored the evidence.6  This error 

warrants reversal.  See Tolan v. Cotton, 572 U.S. 650, 659–60 (2014) (forbidding, 

on summary judgment, “reaching factual inferences contrary to [plaintiff’s] 

competent evidence”).  

iv. The deprivation of information causes harm to Plaintiffs’ 
organizational missions.  

The 2020 Rule injures Plaintiffs and their members because it denies them 

the information to which they are entitled by law and that they regularly use to 

fulfill their organizational missions.  For example, Haw Riverkeeper Emily Sutton 

engages in water quality permit reviews in order to educate communities along the 

                                                 
6 The district court applied the wrong standard of review.  The Court stated that Plaintiffs bore 
“the burden of establishing standing, and any doubt as to justiciability must therefore be resolved 
against the plaintiffs.”  Op. at 31.  Yes, the party invoking jurisdiction has the ultimate burden to 
establish it, but must meet that burden only “with the manner and degree required at the 
successive stages of the litigation.”  Lujan, 504 U.S. at 561.  At summary judgment, facts and 
reasonable inferences must be taken in Plaintiffs favor, not resolved against them. 
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Haw River, and notes that under the new Rule agencies are no longer required to 

produce the studies she relies on.  Sutton Decl. ¶ 10, ECF 30-43.  Robert Nieweg, 

of the National Trust for Historic Preservation, uses the informational provisions of 

NEPA to fulfill a Congressionally mandated organizational mission to facilitate 

public involvement with historic properties, and a mission he feels is stymied 

under the Rule.  Nieweg Decl. ¶ 4, ECF 30-38; see also Young Decl. ¶ 23, ECF 

30-16 (stating without NEPA it will be difficult to find out about proposals in a 

timely way and thus may become impossible to positively influence proposals).   

Plaintiffs also explained how they already have begun to shift organizational 

resources to address the Rule’s curtailment of access to information.  For example, 

because federal loan guarantees for CAFOs are no longer covered by NEPA, 

Plaintiffs whose organizational missions include monitoring such facilities have 

had to start finding other ways of gaining information about the projects they care 

about.  See Burdette Decl. ¶ 26, ECF 30-47; Blotnick Decl. ¶ 32–33, ECF 30-33. 

Shifting organizational resources to hire experts or do more fact-finding cuts into 

time spent on water quality monitoring efforts and public outreach.  For example, 

Congaree Riverkeeper Bill Stangler has already submitted a FOIA request to the 

Nuclear Regulatory Commission for information he would otherwise expect to 

receive through NEPA, diverting time and resources from other Riverkeeper 

priorities.  Stangler Decl. ¶¶ 6, 18, ECF 30-23; see also Nieweg Decl. ¶ 10, ECF 
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30-38; Mayfield Decl. ¶ 27, ECF 30-22.  This is no “hypothetical future harm” as 

the district court suggested, Op. at 41, but rather a concrete and actual injury.  “[I]f 

an organization expends resources ‘in response to, and to counteract, the effects of 

the defendants’ alleged [unlawful conduct] rather than in anticipation of litigation,’ 

it has suffered a ‘concrete and demonstrable injury’ that suffices for purposes of 

standing.”  PETA, 797 F.3d at 1095 (quoting Equal Rights Ctr. v. Post Props., Inc., 

633 F.3d 1136, 1140 (D.C. Cir. 2011), and Havens Realty Corp. v. Coleman, 455 

U.S. 363, 379 (1982)). 

In addition, Plaintiffs have explained how they have expended and continue 

to expend resources on litigation with the aim of obtaining more information under 

NEPA.  Changes in the Rule mean that even where they are successful in litigation 

they will likely not get the information they were seeking.  For example, Alabama 

Rivers Alliance pursued litigation with FERC to ensure better disclosure of 

scientific information about the impact of dams on the Coosa River and is now 

concerned that under the Rule it will not achieve the remedy it sought.  Lowry 

Decl. ¶ 25, ECF 30-4.  Likewise, North Carolina Wildlife Federation is currently 

expending resources to challenge NEPA approval of the Mid-Currituck Bridge 

with the hope of getting a more robust analysis of alternatives in a Supplemental 

EIS.  The Federation is concerned that it may win the lawsuit, but be deprived of 

an adequate remedy because the new Rule will limit the supplemental analysis.   
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Gestwicki Decl. ¶ 15, ECF 30-20.  CleanAIRE NC, meanwhile, successfully 

settled a lawsuit in 2019 which requires NCDOT to conduct a climate change 

analysis for all new transportation projects that involve an EA or an EIS.  

CleanAIRE NC is concerned that because of the Rule, there will now be fewer 

projects that fit those requirements.  Blotnick Decl. ¶ 21, ECF 30-33. 

v. The deprivation of information harms Plaintiffs specifically, as 
distinct from the public at large. 

The fact that informational injury is widely shared, as is the injury caused by 

this rulemaking, does not convert the injury to an abstract or generalized grievance.  

FEC v. Akins, 524 U.S. 11, 24–25 (1998).  Plaintiffs’ longstanding and sustained 

participation in agency NEPA reviews demonstrates their invocation of a personal 

and particularized right to information.  Plaintiffs’ declarations demonstrate that 

they, unlike members of the public at large, make regular and frequent use of the 

NEPA process to fulfill their organizational missions and take affirmative steps 

that entitle them to information, such as commenting during proposals’ scoping 

stages (e.g. Smith Decl. ¶ 6, ECF 30-18), joining distribution lists for proposals 

(e.g. Mayfield Decl. ¶ 8, ECF 30-22), submitting comments and citizen-developed 

alternatives (e.g. Joyell Decl. ¶ 10, ECF 30-48) and more.  Indeed, as detailed in 

the preceding section, some Plaintiffs have even been forced to resort to litigation 

to get information to which NEPA entitles them.  Supra (VII)(A)(vi).  Under the 

prior regulations, these affirmative steps would have ensured that Plaintiffs 
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received adequate information about projects’ effects, alternatives, and mitigation 

measures. 

The 2020 Rule thus takes away an explicit right to information Plaintiffs 

previously enjoyed and causes Plaintiffs a “distinct injury, different from that 

suffered by the public generally.”  See Region 8 Forest Serv. Timber Purchasers 

Council v. Alcock, 993 F.2d 800, 810 n.16 (11th Cir. 1993); see also PETA, 797 

F.3d at 1095 (finding a cognizable informational injury under the Animal Welfare 

Act because denial of access to bird-related information was concrete and specific 

to work of plaintiffs); Action All. of Senior Citizens of Greater Phila. v. Heckler, 

789 F.2d 931, 937–38 (D.C. Cir. 1986) (recognizing injury where challenged 

regulations denied plaintiffs information they used in their routine organizational 

work).   

But the district court relied on speculation to disregard the competent 

evidence offered in Plaintiffs’ uncontroverted declarations establishing harm 

caused by the loss of information.  Plaintiffs explained they will be harmed when 

information about proposed agency actions, which they previously would have 

learned about through NEPA, is no longer available to them, damaging their ability 

to educate and organize the public and to correct errors in agency factfinding or 

reasoning.  See, e.g., Prater Decl. ¶¶ 11, 17, ECF 30-6; Sligh Decl. ¶¶ 25, 27–28, 

ECF 30-10; Brooks Decl. ¶ 12, ECF 30-11.  To that, the district court speculated 
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that it was “anyone’s guess” whether agencies would curtail the disclosure of such 

information.  Op. at 41.  It was improper for the Court to substitute its own “guess” 

for Plaintiffs’ competent evidence. 

vi. The district court misapplied the facts and misinterpreted the 
law. 

Despite clear evidence that Plaintiffs are being harmed and will continue to 

be harmed by the 2020 Rule, the district court offered several rationales that are 

not consistent with the facts or the law.  

First, the district court suggested that such harms were not cognizable 

because the Rule governs the conduct of federal agencies, not Plaintiffs 

themselves.  Specifically, the district court reasoned that standing was lacking 

because the 2020 Rule “neither require[s] nor forbids any action on the part of” 

Plaintiffs.  Op. at 33 (quoting Summers, 555 U.S. at 493); id. at 25 (reasoning that 

Plaintiffs are not “objects” of the Rule).  To begin, Plaintiffs are in fact objects of 

the 2020 Rule.  As compared to the prior regulatory framework, the Rule 

withdraws benefits from Plaintiffs (such as procedural safeguards and the right to 

information), see, e.g., Stangler Decl. ¶ 18, ECF 30-23; Fuller Decl. ¶ 14, ECF 30-

7; Nieweg Decl. ¶ 10, ECF 30-38, and imposes burdens (such as heightened 

technical requirements for commenting), see, e.g., Burdette Decl. ¶ 26, ECF 30-47; 

Chase Decl. ¶ 14, ECF 30-19.   
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More importantly, Summers did not hold that the government can cause 

injury only through compulsion.  To the contrary, Summers reaffirmed that, if a 

plaintiff is not “the object of the government action, standing is not precluded,” 

even if it is easier for regulated parties to show than an unregulated party. 

Summers, 555 U.S. at 493 (quoting Lujan, 504 U.S. at 562) (emphasis added).  In 

Summers, standing was lacking because the plaintiff’s declarant did not identify 

any particular project or place where harm was more likely to occur as a result of 

the challenged rule, or show how it would impede his use of that area.  Id. at 495.   

Here, by contrast, Plaintiffs have shown in painstaking detail how the 2020 

Rule is likely to affect federal decisions and cause harm to their direct interests in 

specific places and resources, how it deprives them of information, and forces 

them to divert organizational resources to mitigate the loss.  As the district court 

recognized, and unlike Summers, Plaintiffs’ declarations “do point to specific 

project proposals that will affect the recreational, aesthetic, and other interests of 

their members.”  Op. at 33.  And, as described above, the 2020 Rule is mandatory 

for analyses after September 14, 2020 and can apply to projects begun before then.  

See 40 C.F.R. § 1506.13 (2020); Hodel, 839 F.2d at 708.  Plaintiffs easily clear the 

hurdle of showing a “substantial risk,” Susan B. Anthony List, 573 U.S. at 158, or 

“realistic danger,” South Carolina, 912 F.3d at 726, that harm will come to pass.  

Indeed, Plaintiffs have further shown that injury is already occurring—deprivation 
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of information to which they are entitled, with harm to their organizational 

missions.   

Second, the district court erred when it concluded that any future harm to 

Plaintiffs required “guesswork as to how independent decisionmakers will exercise 

their judgment.”  Op. at 35.  The law is clear, however, that standing exists where a 

plaintiff alleges that they have lost the right to comment on a project, “despite the 

possibility that [the plaintiff’s] allegedly guaranteed right to comment would not be 

successful in persuading the [agency] to avoid impairment of [the plaintiff’s] 

concrete interests.”  Summers, 555 U.S. at 497.   

In other words, as the Fourth Circuit recognizes, “[t]hreatened 

environmental injury is by nature probabilistic,” and an “increased risk thus 

constitutes cognizable harm.”  Friends of the Earth, 204 F.3d at 160.  Nowhere is 

this more true than in the NEPA context, where the injury “consists of the added 

risk to the environment that takes place when governmental decisionmakers make 

up their minds without having before them an analysis (with prior public comment) 

of the likely effects . . . .”  Marsh, 872 F.2d at 500 (emphasis added).  

Third, the district court erred in concluding Plaintiffs’ asserted harms depend 

on a “highly attenuated chain of possibilities.”  Op. at 34 (quoting South Carolina, 
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912 F.3d at 728).7  It is unclear what “possibilities” the district court had in mind.  

At any rate, Plaintiffs’ harms are not conjectural.  The Rule went into effect over 

thirteen months ago and is binding on all federal agencies.  40 C.F.R. § 1506.13 

(2020).  The fact that CEQ’s unlawful procedures may actually be applied by 

another agency does not make the injury attenuated because this Court must 

presume agencies will comply with CEQ’s regulations.  See Bennett v. Spear, 520 

U.S. 154, 169–70 (1997) (presuming that agency would comply with requirements 

of Fish & Wildlife Service’s biological opinion); Exec Order No. 11,991 § 2 (May 

24, 1977).  For this reason, the district court’s analogy to Clapper v. Amnesty Int’l 

U.S.A., 568 U.S. 398 (2013), was misplaced.  Op. at 9–10.  In Clapper, plaintiffs 

lacked standing because defendants were authorized, but not required, to act in the 

manner plaintiffs sought to enjoin.  568 U.S. at 401.  Here, the Rule Plaintiffs 

challenge is mandatory for all federal projects, including those where Plaintiffs 

have concrete interests.  

From the perspective of Plaintiffs’ members (the injured parties), there is no 

difference between an individual agency’s decision to withhold information or skip 

required analysis for a particular project, on the one hand, and a rule that forbids 

                                                 
7 In South Carolina, the causal chain was held too attenuated because harm would not occur 
unless a method of plutonium disposal were to fail, the Department of Energy were to fail to 
identify an alternative disposal method, and the Department were to breach its statutory 
obligation to remove existing nuclear material.  912 F.3d at 728.  Here, by contrast, the 2020 
Rule is in effect for all federal agencies.  
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that agency, along with all other agencies, to develop information and analysis for 

all projects, on the other.  That is why, for example, either a project-level challenge 

to the improper use of a CE under NEPA or a facial challenge to the creation of 

that same CE may be cognizable.  See, e.g., Sierra Club v. Bosworth, 510 F.3d 

1016, 1021–22 (9th Cir. 2007); Heartwood v. U.S. Forest Serv., 230 F.3d 947, 952 

(7th Cir. 2000).  The question in either case is whether the plaintiff has shown a 

substantial risk of harm to places or resources in which it has a direct interest.  

Plaintiffs have made that showing in great detail.  The Rule predetermines the level 

of review that will be applied in the future, and it therefore constitutes a concrete 

procedural injury “that ‘create[s] a risk that environmental impact will be 

overlooked’ (in the future).”  See Idaho Conservation League v. Mumma, 956 F.2d 

1508, 1514 (9th Cir. 1992) (quoting Or. Envtl. Council v. Kunzman, 817 F.2d 484, 

491 (9th Cir. 1987)). 

The federal courts have jurisdiction to set aside the unlawful 2020 Rule and 

reinstate the more protective 1978 regulations, thereby restoring the flow of 

information and preventing projects in Plaintiffs’ backyards from moving forward 

with inadequate analysis and creating a substantial risk of harm to their concrete 

interests.  

B. Plaintiffs’ Claims are Ripe for Review. 
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Plaintiffs’ claims are ripe for review because they raise purely legal issues 

related to the 2020 Rule, which is final and currently binding on all NEPA reviews 

initiated since September 14, 2020.  See Miller v. Brown, 462 F.3d 312, 319 (4th 

Cir. 2006) (“A case is fit for judicial decision when the issues are purely legal and 

when the action in controversy is final and not dependent on future 

uncertainties.”); Nat’l Ass’n of Home Builders v. U.S. Army Corps of Eng’rs, 440 

F.3d 459, 464 (D.C. Cir. 2006) (holding that a purely legal claim in the context of a 

facial challenge is presumptively reviewable).  See also Ohio Forestry Ass’n v. 

Sierra Club, 523 U.S. 726, 737 (1998) (explaining that a procedural challenge by a 

plaintiff with standing is ripe with no further factual development).  No further 

administrative action, whether agency-specific NEPA implementing procedures or 

site-specific applications of the Rule, is relevant to Plaintiffs’ procedural claims 

against the Rule.   

Withholding judicial review will also prejudice Plaintiffs because the Rule 

has already begun to restrict their access to information and, by CEQ’s admission, 

has made public participation in agency NEPA processes more difficult and costly, 

which CEQ regards as a “substantial” concern.  Lee-Ashley Decl., ECF 145-1, at ¶ 

5; see also ECF 145 at 7 (“CEQ also has serious concerns about whether the 2020 

Rule ‘unduly restrict[s]’ participation in the NEPA process”).  Withholding review 

is causing Plaintiffs further hardship because federal decisionmaking processes are 
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now moving forward without the environmental safeguards NEPA was enacted to 

provide, making environmental harm to resources that Plaintiffs value substantially 

more likely. 

i. Plaintiffs’ claims are fit for judicial resolution because they 
present purely legal issues based on a settled record 

Plaintiffs’ claims are presumptively reviewable because they present purely 

legal issues.  See Home Builders, 440 F.3d at 464; see also Mass. Fair Hous. Ctr. 

v. HUD, 496 F. Supp. 3d 600, 608–09 (D. Mass. 2020) (holding purely legal 

claims were presumptively ripe).  The administrative record of CEQ’s actions 

during the rulemaking has been compiled and closed, meaning there is no further 

administrative or factual development that could affect the validity of Plaintiffs’ 

claims.  QinetiQ US Holdings, Inc. & Subsidiaries v. Comm’r of Internal Revenue, 

845 F.3d 555, 559 (4th Cir. 2017) (holding that APA review must be based on 

agency explanations found in the existing administrative record).  

Because Plaintiffs challenge the Rule as having been promulgated illegally, 

this is not a case in which CEQ could “correct its own mistakes” or “apply its 

expertise” to “refine its policies.”  Cf. Ohio Forestry, 523 U.S. at 735 (concluding, 

under that standard, that a substantive challenge to a Resource Management Plan 

was unripe); Lansdowne on the Potomac Homeowners Ass’n v. OpenBand at 

Lansdowne, LLC, 713 F.3d 187, 199 (4th Cir. 2013) (concluding potential future 

actions “would not assist our resolution of the actual issue before this court”).  The 
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Rule is at an “administrative resting place,” Cottonwood Envtl. Law Ctr. v. U.S. 

Forest Serv., 789 F.3d 1075, 1084 (9th Cir. 2015), meaning “the administrative 

action is a definitive statement of an agency’s position” and “the action requires 

immediate compliance with its terms.” Ass’n of Medical Colleges v. United States, 

217 F.3d 770, 780 (9th Cir. 2000).  

For example, as set out in the Complaint, CEQ did not consider the 

environment or environmental justice when it promulgated the Rule. Nor did CEQ 

consider and analyze reliance interests.  Compl. ¶¶ 592.d, 596–606.  CEQ now 

acknowledges its failure to consider these issues, and concedes they are important 

aspects of the problem.  86 Fed. Reg. at 55,759 (“It is CEQ’s view that the 2020 

[Rule] may have the effect of limiting the scope of NEPA analysis, with negative 

repercussions for environmental protection and environmental quality, including in 

critical areas such as climate change and environmental justice.”).  No other 

federal agency can rectify the legal errors in the 2020 Rule, because the legal 

violations alleged in Plaintiffs’ Complaint occurred in the past and are based on an 

administrative record that is closed, and the Rule binds those other agencies to its 

terms.   

ii. Withholding review causes hardship 

Where, as here, “there are no significant agency or judicial interests 

militating in favor of delay, lack of hardship cannot tip the balance against judicial 
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review.”  Home Builders, 440 F.3d at 465 (alterations omitted).  Plaintiffs have 

established injury for purposes of standing and have presented purely legal claims 

as a facial challenge; these claims are “presumptively reviewable.”  See id. at 464; 

see also Susan B. Anthony List, 573 U.S. at 167 (explaining where a party has 

standing, dismissal of the challenge for lack of hardship as a prudential 

consideration would be in “tension with . . . the principle that a federal court’s 

obligation to hear and decide cases within its jurisdiction is virtually unflagging”) 

(quoting Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S 118, 126 

(2014)).  Thus, a procedural challenge to a final agency action by a person with 

standing “can never get riper.”  Ohio Forestry, 523 U.S. at 737.   

Even if a court has “doubts about the fitness of the issue for judicial 

resolution,” it must “balance the institutional interests in postponing review against 

the hardship to the parties that will result from delay.”  Home Builders, 440 F.3d at 

465.  And Plaintiffs will suffer hardship if judicial review of the 2020 Rule is 

delayed.  As noted above, the Rule went into effect over a year ago, immediately 

applied to over one hundred federal agencies, and will remain in effect indefinitely.   

Specifically, Plaintiffs will suffer hardship from delayed review because 

they have “immediately” had to adjust their conduct to compensate for the changed 

circumstances the Rule has caused.  See pp. 18, 32, supra; see also Ohio Valley 

Envtl. Coal. v. Bulen, 410 F. Supp. 2d 450 (S.D.W. Va. 2004), rev’d on other 
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grounds, 429 F.3d 493 (4th Cir. 2005) (holding that a facial challenge brought 

under the APA was ripe because plaintiffs no longer had access to information 

about specific projects and were forced to file FOIA requests.) 

Moreover, the Rule causes Plaintiffs hardship because of the difficulty of 

stopping individual projects once they attain a degree of “momentum” in the 

bureaucratic process.  See Jersey Heights Neighborhood Ass’n v. Glendening, 174 

F.3d 180, 188 (4th Cir. 1999) (explaining the import of bringing a challenge to an 

agency action at an early stage to prevent harm, before the “sheer momentum of a 

project dooms the favorable consideration of [plaintiffs’] grievances”).  Here, 

delaying review of the Rule would introduce the “difficulty of stopping a 

bureaucratic steam roller” as more and more proposals are analyzed under the 

Rule’s defective procedures.  See id. (quoting Marsh, 872 F.2d at 500).  Plaintiffs 

have identified numerous projects and places where federal action will affect their 

concrete interests.  The further those projects advance with inadequate public 

scrutiny and analysis of environmental impacts and reasonable alternatives, the 

more likely they will cause unnecessary harm.   

iii. The district court erred when it found Plaintiffs’ claims were 
unripe 

The district court wrongly determined this case is not ripe.  In making its 

finding, the court relied on misstatements by opposing counsel and misapplied key 

case law.  
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a. The district court relied on erroneous statements by 
CEQ’s counsel. 
 

As noted above, the district court repeatedly relied on the erroneous notion, 

as incorrectly represented by the government at oral argument, that the Rule did 

not have operative effect beginning on September 14, 2020, but rather was 

contingent on the promulgation of other agencies’ conforming regulations before it 

could influence agency decisions.  The district court stated—incorrectly—that 

“[b]efore the 2020 Rule can be applied to any particular federal action, each federal 

agency must adopt its own NEPA procedures.”  Op. at 8. 

But by its plain text, the Rule went into effect on September 14, 2020, 40 

C.F.R. § 1506.13 (2020), and it immediately superseded other agencies’ 

regulations, id. § 1507.3(a).8  Moreover, it is well established in law that CEQ’s 

reading of NEPA is binding on other federal agencies.  See Andrus, 442 U.S. at 

357 (recognizing that CEQ issued a “single set of uniform, mandatory 

regulations”).  CEQ recognized this principle in the Rule’s preamble.  

NEPA_00000004.   

                                                 
8 In addition, at least two other agencies have already promulgated new procedures in reliance on 
the weakened safeguards of the 2020 Rule.  See n.3, supra. 
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Despite the plain text of the Rule, the court repeatedly invoked the 

misapprehension that the Rule would not go into effect until individual agencies 

promulgated their own regulations.  See Op. at 25, 27, 33, 37, 41.  This 

misunderstanding led the district court to the view that the Rule did not yet impose 

hardship on Plaintiffs.  This is not the case, as the Declarations cited herein show.     

b. The district court misapplied key case law. 
 

The district court also based its opinion that this case was not ripe on a 

misreading of Ohio Forestry, 523 U.S. at 733.  In fact, the Supreme Court’s 

reasoning in Ohio Forestry demonstrates that this case is ripe.  There, the plaintiffs 

challenged a Resource Management Plan under the National Forest Management 

Act (“NFMA”), which made large areas available for timber production, but did 

not itself authorize cutting any trees.  Id. at 729.  Before any logging could occur, 

the Forest Service had to authorize logging in a particular place.  Id. at 730.  The 

Supreme Court held the plaintiffs’ challenge to the Plan was not ripe because the 

Forest Service had not yet authorized logging in a site-specific decision.  Id. at 734.   

The district court analogized this case to Ohio Forestry, reasoning that: 1) 

additional administrative steps would need to occur before harm could befall 

Plaintiffs; 2) the court could benefit from additional factual development once 

those steps are taken; 3) immediate review could hinder agency efforts to refine its 

policies; 4) the Rule does not regulate Plaintiffs’ primary conduct; and 5) NEPA 
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does not provide for “preimplementation review.”  Op. at 24–28.  The court was 

wrong on each count.  

 

1. Procedural injuries are ripe when the procedural 
failure takes place.  

The Ohio Forestry Court explained that injury under NFMA, a substantive 

statute, could ripen only after the agency reached a “particular result.”  523 U.S. at 

737.  In contrast, NEPA guarantees particular procedures, not results, and injury 

under NEPA is therefore ripe for challenge “at the time the [procedural] failure 

takes place.”  Id.   

As discussed above, a plaintiff challenging a procedural failure has an 

Article III injury if there is a substantial risk to a concrete interest, even where the 

harm is more remote in time.  See pp. 24–27, supra.  That is because the 

“immediacy requirement” is relaxed when a plaintiff challenges a procedural 

failure.  See Lujan, 504 U.S. at 572 n.7 (noting that a person “accorded a 

procedural right to protect [a] concrete interest can assert that right without 

meeting all the normal standards for redressability and immediacy”).  There is no 

“extra” quantum of injury required to satisfy Article III under the ripeness doctrine.  

To the extent the district court held this case nonjusticiable because the physical 

harm is more remote in time, it applied a standard impermissibly more stringent 

than the clear requirement for Article III injury.  See Susan B. Anthony List, 573 
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U.S. at 167 (observing that dismissal of a case brought by a person with standing 

because of a lack of hardship would be “prudential” and in tension with federal 

courts’ obligation to hear disputes within their jurisdiction).   

For similar reasons, the district court erred in reasoning that Plaintiffs’ 

“injury is contingent upon a decision to be made by a third party that has not yet 

acted.”  Op. at 22 (emphasis added).  Even where the ultimate harmful outcome 

may be mediated by another agency’s actions, Ohio Forestry explains injury 

occurs when a procedural failure takes place.  523 U.S. at 737.  A plaintiff need 

only show that this injury creates a realistic danger of harming a concrete interest 

in the future.   

The case cited by the district court reinforces this.  In Doe v. Va. Dep’t of 

State Police, 713 F.3d 745, 750 (4th Cir. 2013), the plaintiff challenged a state law 

that classified her as a sexually violent offender and prevented her from entering 

church or school grounds without permission.  She brought both substantive 

challenges and a procedural due process claim.  Id.  This Court held that it lacked 

jurisdiction over the substantive claims because the plaintiff had not yet been 

denied permission to enter a church or school, but that her procedural injury was 

justiciable because that injury (being placed on the sex offender registry with no 

way to challenge her reclassification) had already occurred and was “thus in no 

way hypothetical.”  Id. at 755.  The future actions of a third party (denying or not 
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denying her permission to enter a church or school) were not relevant to that 

analysis of injury. 

2. No further factual development is needed. 

As noted above, no further factual development is needed or even helpful. 

The relevant factual record has closed.  See pp. 42–43, supra; see also Citizens for 

Better Forestry v. USDA, 341 F.3d 961, 977 (9th Cir. 2003) (holding “the planning 

of site-specific action [or not] is irrelevant to the ripeness of an action raising a 

procedural injury”).  The sorts of facts that would develop in a future action by an 

agency applying the 2020 Rule would not aid the resolution of Plaintiffs’ claims, 

because their claims involve only past violations of the APA. 

3. Immediate review will not interfere with additional 
administrative action. 

CEQ’s recognition that the 2020 Rule is legally dubious, harmful, and in 

need of revision counsels in favor of, rather than against, prompt adjudication of 

this case.  Restoration of the longstanding 1978 regulatory framework will aid, 

rather than hurt, administrative efficiency because it will restore the lawful, 

familiar baseline of NEPA.  This clarity is important as CEQ proceeds with any 

future administrative actions to implement NEPA. 

4. Plaintiffs have shown hardship, including harm from 
the Rule that directly regulates their conduct. 

The district court also erred when it concluded that the case was unripe 

because the Rule does not directly regulate Plaintiffs or affect their “primary 
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conduct.”  Op. at 26 (citing Toilet Goods Ass’n v. Gardner, 387 U.S. 158, 164 

(1967)).  As an initial matter, there is no legal doctrine stating that judicial review 

of a rule is only available to directly regulated parties.  Indeed, plaintiffs routinely 

mount facial challenges to rules that injure their interests.  See, e.g., Citizens for 

Better Forestry, 341 F.3d at 977; Heartwood, 230 F.3d at 952; cf. Better Gov’t 

Ass’n v. Dep’t of State, 780 F.2d 86, 88 (D.C. Cir. 1986) (finding facial challenge 

to FOIA guidance ripe because “crucial prerequisites to ripeness—final agency 

action, purely legal questions, and hardship if review is withheld” were present in 

case involving government’s disclosure duties); Spirit of Sage Council v. Norton, 

294 F. Supp. 2d 67, 85 (D.D.C. 2003) (finding facial challenge to Endangered 

Species Act (“ESA”) rules by unregulated parties ripe because “[n]either rule 

leaves the Services with any discretion, and thus defendants’ assertion that 

additional evidence . . . is necessary to assist the Court . . . is unpersuasive”), 

vacated as moot, 411 F.3d 225 (D.C. Cir. 2005); California  v. Bernhardt, 460 F. 

Supp. 3d 875, 887–88 (N.D. Cal. 2020) (finding a facial challenge brought under 

the APA against ESA deregulatory framework rules to be ripe, and that 

environmental groups had standing to bring the facial challenge); Mass. Fair Hous. 

Ctr., 496 F. Supp. 3d at 608–09 (reviewing facial challenge to HUD’s final 

“disparate impacts” rule and concluding that such claims are “presumptively 

reviewable, i.e., ripe,” under the APA.).  
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Moreover, the Rule does affect Plaintiffs’ primary conduct. For example, the 

Rule severely limits the amount and types of information that they will receive 

through the NEPA process, significantly altering their approach to advocacy and 

forcing them to divert scarce resources.  See ECF 73 at 43, 47, see also p. 18, 32, 

supra.  The Rule also limits how Plaintiffs can participate in the public comment 

process, requiring them to meet new and detailed technical requirements.  And, 

contrary to the district court’s assessment, this requirement went into effect more 

than a year ago and is not contingent on future decisions of individual agencies.  

See Order at 25 (“[I]t will be up to the agencies applying these requirements, in 

accordance with their own yet to-be-drafted NEPA procedures, to set a threshold 

below which comments will be deemed insufficiently specific.”) (emphasis added).  

Any member of Plaintiffs’ groups submitting a public comment at this time must 

comply with the new requirements or risk waiving judicial review.  40 C.F.R. § 

1503.3 (2020). 

5. Explicit “preimplementation review” provisions are 
not required to support a facial challenge.  

Relatedly, the district court erred when it reasoned that Plaintiffs’ challenge 

was not ripe because NEPA does not provide for “preimplementation review.”  Op. 

at 25.  In Ohio Forestry, the Court noted that the National Forest Management Act 

(“NFMA”), the statute at issue in that case, did not provide for preimplementation 

review of agency rules like some other environmental statutes.  Ohio Forestry, 523 
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U.S. at 737.  Ohio Forestry, however, by no means suggested that only statutes 

with pre-enforcement review provisions can be challenged facially.  In the same 

paragraph, in fact, the Court noted another kind of viable facial challenge—a 

challenge to a procedural failure.  Id.  The court distinguished substantive, results-

based claims from procedural claims like those brought under NEPA, reasoning 

that challenges to procedural failures are ripe when those failures occur.   

The district court suggested that the Court’s endorsement of facial 

challenges to procedural failures should be limited to claims challenging an EIS.  

Op. at 24.  Ohio Forestry, however, offered NEPA as an example of procedural 

injuries generally, not as a singular exception to a broader rule.  523 U.S. at 737 

(explaining NEPA “guarantees a particular procedure, not a particular result”).  

Other courts have recognized that the rule from Ohio Forestry applies equally to 

challenges to rulemakings under the APA.  See, e.g., Heartwood, 230 F.3d at 952 

(quoting Ohio Forestry, 523 U.S. at 737) (finding a challenge to a final Forest 

Service rule promulgating CEs ripe); accord Cottonwood Envtl. L. Ctr., 789 F.3d 

at 1084; Nulankeyutmonen Nkihtaqmikon v. Impson, 503 F.3d 18, 32 (1st Cir. 

2007); Ouachita Watch League v. Jacobs, 463 F.3d 1163, 1174 (11th Cir. 2006); 

Wyo. Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 51 (D.C. Cir. 1999).  

Under Ohio Forestry, express “preimplementation” review is simply not a 

requirement to find a facial challenge ripe.   
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c. If Defendants make comprehensive, final changes to 
the Rule, it will be their burden to demonstrate 
mootness.  

 
The district court concluded Plaintiffs’ case is not ripe in part based on its 

conclusion that the Biden Administration may make changes to the Rule, which it 

is “actively reconsidering.”  Op. at 27–28.  Yet any future rulemaking would not 

refine or modify the 2020 Rule itself.  That ship has sailed.  Instead, a new rule 

reversing portions of the 2020 Rule would at best be relevant to whether Plaintiffs’ 

challenge is moot—an issue on which Defendants would bear the burden of proof.  

See Catawba Riverkeeper Found. v. N.C. Dep’t of Transp., 843 F.3d 583, 588 (4th 

Cir. 2016).  A challenge is moot only when a court’s “resolution of an issue could 

not possibly have any practical effect on the outcome of the matter.”  Norfolk S. 

Ry. Co. v. City of Alexandria, 608 F.3d 150, 161 (4th Cir. 2010).  To date, no 

changes to the Rule have been made, and Defendants cannot carry the burden to 

show adjudicating this matter now would “not possibly have any practical effect.”  

See id. 

First, the Rule amounted to a wholesale weakening of the NEPA process. 

But the changes proposed in “Phase 1” are comparatively narrow, incomplete, and 

inadequate; they would not restore the prior regulations, which is the relief 
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Plaintiffs are requesting.9  Although Phase 1 would partially restore consideration 

of indirect and cumulative effects and address a single, narrow aspect of the 2020 

Rule’s changes to the alternatives analysis, it would leave in place myriad other 

provisions of the 2020 Rule that are causing harm and CEQ has made no 

commitment or taken no action to rectify.  See pp.19-20 supra.  Likewise, 

removing the 2020 Rule’s “ceiling” provision may give agencies more flexibility 

within their NEPA processes, but it would not restore any procedural protection to 

the many kinds of projects, like loan guarantees for CAFOs, that now are outside 

of the NEPA process by definition. 

Second, the Phase 1 rulemaking is a proposed rule, not a definite change.  

The Rule itself still governs NEPA implementation.  It could be months or years 

before CEQ actually alters the Rule in even the modest ways it has proposed.  For 

that reason, potential changes do not make a challenge like this one unripe.  See 

Citizens for Better Forestry, 341 F.3d at 977 (challenge to rulemaking was ripe 

even though the agency was “working to produce a replacement rule”); 

Appalachian Power Co. v. EPA, 208 F.3d 1015, 1022 (D.C. Cir. 2000) (“The fact 

that a law may be altered in the future has nothing to do with whether it is subject 

                                                 
9 CEQ Proposes to Restore Basic Community Safeguards During Federal Environmental 
Reviews, The White House (Oct. 6, 2021), https://www.whitehouse.gov/ceq/news-
updates/2021/10/06/ceq-proposes-to-restore-basic-community-safeguards-during-federal-
environmental-reviews/.  
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to judicial review at the moment.”); Am. Paper Inst. v. EPA, 996 F.2d 346, 354 n.8 

(D.C. Cir. 1993). 

Here, the current administration has expressed “substantial concerns” about 

the Rule and indicates it is “in the process of reconsidering” it.  ECF 145-1.  

Concerns are one thing; action is another. The Federal Register is rife with 

examples of agencies formally proposing rule changes that they never finalize.10  

And it would defy common sense to allow CEQ to hide behind its own concerns 

about the Rule’s legality and harm—upon which it has taken no formal, final 

action—to insulate the Rule from judicial review.  If anything, CEQ’s concerns 

support the relief Plaintiffs seek: vacating the Rule and restoring the 1978 

regulations.  See Humane Soc’y hof U.S. v. Zinke, 865 F.3d 585, 614–15 (D.C. Cir. 

2017) (holding vacatur appropriate based on the seriousness of a rule’s deficiencies 

and the absence of materially disruptive consequences). 

The APA directs the federal courts to “set aside agency action” taken 

“without observance of procedure required by law.”  5 U.S.C. § 706(2)(C), (D).  

Judicial review is necessary to adjudicate Plaintiffs’ claims that CEQ issued the 

Rule without complying with the APA.  Allowing judicial review to proceed is 

                                                 
10 See, e.g., Requirements for DOL Agencies’ Assessment of Occupational Health 
Risks, 74 Fed. Reg. 44,795 (Aug. 31, 2009) (withdrawing proposed rule).   
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necessary to redress Plaintiffs’ injuries, and it will not interfere with the limited 

further administrative action proposed by CEQ.   

VIII. CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

reversed.  The case should be remanded for a determination on the merits of 

Plaintiffs’ claims. 

Respectfully submitted this 20th day of October, 2021. 
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REQUEST FOR ORAL ARGUMENT 

Pursuant to Federal Rule of Appellate Procedure 34(a)(1) and Fourth Circuit Rule 

34(a), the Conservation Groups respectfully request oral argument to answer any 

questions the Court may have. 
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