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JOINT REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO 
DISMISS FOR FAILURE TO STATE A CLAIM 

I. INTRODUCTION1   

This action seeks relief for harms allegedly arising from global emissions of greenhouse 

gases and is not, as Plaintiffs claim, a mere product liability suit regarding “the deceptive promotion 

of dangerous products.”  Opp. at 1.  Courts have repeatedly, and consistently, rejected similar 

attempts by private litigants to impose nuisance-based liability on select groups of energy 

companies and set environmental policy preferences through the judiciary, rather than the political 

branches of government.  See, e.g., Am. Elec. Power Co. v. Connecticut, 564 U.S. 410, 428 (2011) 

(“AEP”); Juliana v. United States, 947 F.3d 1159, 1170 (9th Cir. 2020); Native Vill. of Kivalina v. 

ExxonMobil Corp., 663 F. Supp. 2d 863, 876 (N.D. Cal. 2009), aff’d, 696 F.3d 849 (9th Cir. 2012) 

(“Kivalina I”); City of New York v. Chevron Corp., 993 F.3d 81, 93 (2d Cir. 2021); City of Oakland 

v. BP P.L.C., 325 F. Supp. 3d 1017, 1027–28 (N.D. Cal. 2018), vacated on other grounds, 960 F.3d 

570 (9th Cir. 2020); People of the State of California v. General Motors Corp., 2007 WL 2726871, 

at *13 (N.D. Cal. Sept. 17, 2007).  Plaintiffs’ unprecedented theories, if accepted by this Court, 

would launch a limitless expansion of tort liability in violation of federal law.   

As Defendants’ Motion demonstrated, Plaintiffs’ claims fail at the pleading stage because 

they seek damages for harms allegedly caused by global emissions of greenhouse gases from third 

parties’ use of fossil fuel products, and are therefore barred by federal law.  In addition, the First 

Amended Complaint (hereinafter, “Complaint”) fails because it does not satisfy Rule 9 of the 

Hawai‘i Rules of Civil Procedure. 

 

 1 This Memorandum is submitted subject to, and without waiver of, any defense, affirmative 
defense, or objection, including personal jurisdiction, insufficient process, or insufficient 
service of process.  
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 First, in an attempt to sidestep the application of federal law, Plaintiffs advance an overly 

narrow and unsupportable reading of the Complaint and mischaracterize governing law.  

Remarkably, Plaintiffs argue that their claims do not relate to interstate pollution and emissions, 

but instead concern only “climate deception campaigns” that allegedly “contributed to” the 

interstate pollution and emissions that allegedly harmed Plaintiffs.  Opp. at 6 (emphasis added).  

Plaintiffs urge the Court to focus exclusively on their allegations regarding “the deceptive 

promotion of dangerous products” while completely ignoring the obviously necessary connections 

between Plaintiffs’ claimed injuries and the global production, combustion, and emissions of fossil 

fuels purportedly caused by “deceptive promotion.”  Id. at 1, 21, 29.  Plaintiffs’ characterization of 

their claims is belied by their own Complaint and was recently and soundly rejected by the Second 

Circuit in City of New York.   

As in City of New York, Plaintiffs “whipsaw[] between disavowing any intent to address 

emissions and identifying such emissions as the singular source of the City’s harm.”  City of New 

York, 993 F.3d at 91 (emphasis added).  The position taken by Plaintiffs in their Opposition is 

directly contradicted by their own Complaint.  The Complaint alleges that Plaintiffs’ claimed 

injuries are “all due to anthropogenic global warming,” Compl. ¶ 10 (emphasis added).  And 

Plaintiffs assert that “[a]nthropogenic greenhouse gas pollution, primarily in the form of CO₂, is far 

and away the dominant cause of global warming, resulting in severe impacts,” and “[t]he primary 

cause of this is the combustion of coal, oil, and natural gas.”  Id. ¶ 5; see also id. ¶ 35 (“[O]cean 

and atmospheric warming is overwhelmingly caused by anthropogenic greenhouse gas 

emissions.”).  In their Opposition Plaintiffs contradict their own Complaint, baldly asserting that 

“emissions are not the singular source of Plaintiffs’ alleged injuries.”  Opp. at 16 (internal quotation 

marks omitted).   Plaintiffs “cannot have it both ways.”  City of New York, 993 F.3d at 91.  “Artful 
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pleading cannot transform [Plaintiffs’] complaint into anything other than a suit over global 

greenhouse gas emissions.”  Id.  “It is precisely because fossil fuels emit greenhouse gases—which 

collectively exacerbate global warming—that [Plaintiffs are] seeking damages.”  Id. (internal 

quotation marks omitted).  No matter how Plaintiffs’ claims are characterized, and no matter how 

many times Plaintiffs assert their claims target “consumer protection” or “deception,” their 

requested relief necessarily seeks damages for harms resulting from global emissions.  Accordingly, 

and as in City of New York, Plaintiffs’ claims are preempted and barred by federal law.   

Plaintiffs assert that “Defendants’ preemption theory invites this Court . . . to elevate 

judicial lawmaking beyond the powers of Congress, and to disregard clear Supreme Court 

precedent,” Opp. at 4, but that is precisely what Plaintiffs’ suit would accomplish if allowed to 

proceed.  It is Plaintiffs, not Defendants, that seek to adjudicate global emissions and energy policy 

through this action, dictating the amount of energy consumption and emissions Plaintiffs believe to 

be excessive, and it is Plaintiffs who disregard the Supreme Court’s and the lower federal courts’ 

long line of cases rejecting similar climate change-based lawsuits.  See, e.g., AEP, 564 U.S. at 421; 

Native Vill. of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 855–56 (9th Cir. 2012) (“Kivalina II”); 

City of New York, 993 F.3d at 91 (collecting cases).  Contrary to Plaintiffs’ assertions, Defendants 

are not “invit[ing]” the Court to “make federal laws.”  Opp. at 22 (emphasis added); see also id. at 

4, 16.  Rather, the Court must apply existing federal law to Plaintiffs’ sweeping claims seeking 

redress for the alleged impacts of global climate change.  As the Second Circuit explained, “[f]or 

over a century, a mostly unbroken string of cases has applied federal law to disputes involving 

interstate air or water pollution.”  City of New York, 993 F.3d at 91 (collecting cases).  This Court 

should do the same.   

Second, in an attempt to show compliance with HRCP Rule 9(b), Plaintiffs repeatedly 
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misstate their own allegations, mischaracterize the law, and argue that they need not allege reliance 

“at all” in this action.  Opp. at 42.  Yet Plaintiffs assert that all of their claims are based on an 

alleged underlying fraud (“campaign of deception”), for which reliance is a necessary element 

under Hawai‘i law.  Plaintiffs cannot have it both ways here either—if their claims are premised on 

alleged deception, they must plead all elements of those claims, including reliance, with 

particularity.  Plaintiffs also fail to plead their request for abatement with sufficient specificity under 

HRCP Rule 9(g). 

Defendants agree that addressing climate change is an important global issue.  But complex 

decisions that require balancing global energy demand with emissions reductions are committed to 

the political branches, not the judiciary.  As the Ninth Circuit explained, “any effective plan [to 

reduce greenhouse gas emissions] would necessarily require a host of complex policy decisions 

entrusted . . . to the wisdom and discretion of the executive and legislative branches.”  Juliana, 947 

F.3d at 1171.  This delicate balancing between competing interests was illustrated this month, when 

the Biden Administration called on OPEC nations to increase oil production because “[h]igher 

gasoline costs, if left unchecked, risk harming the ongoing global recovery.”2    A state-law nuisance 

lawsuit is not the mechanism for making or implementing these types of important policy decisions.  

Municipalities may not use state tort law to hold a select group of energy companies liable for the 

alleged damages caused by global greenhouse gas emissions.  As the Second Circuit succinctly 

explained, “[s]uch a sprawling case is simply beyond the limits of state law.”  See City of New York, 

993 F.3d at 92; id. at 85.  Plaintiffs’ claims should be dismissed with prejudice. 

 

 2 The White House, Statement by National Security Advisor Jake Sullivan on the Need for 
Reliable and Stable Global Energy Markets, Aug. 11, 2021, https://bit.ly/3yXWVFO. 
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II. ARGUMENT 

A. Plaintiffs Cannot Decouple Their Claims From Global Emissions 

As explained in Defendants’ Joint Brief, Plaintiffs’ claims are inextricably tied to global 

emissions resulting from the combustion of fossil fuels.  J. Br. at 8–10.  Based on Plaintiffs’ 

Complaint, there can be no dispute that greenhouse gas emissions are an essential link in the causal 

chain leading to Plaintiffs’ alleged damages.  See, e.g., Compl. ¶¶ 35–36 (alleging that 

anthropogenic greenhouse gas emissions are the “mechanism” of Plaintiffs’ alleged harm).  

Nevertheless, Plaintiffs argue that “the conduct that triggers Defendants’ liability is their use of 

deception to promote the unrestrained consumption of fossil fuels.”  Opp. at 2.  But even if 

Plaintiffs’ claims were limited to this purported “deception,” emissions would still be an essential 

element of Plaintiffs’ causal theory of harm and liability.  Indeed, Plaintiffs assert that deception 

led to an increase in consumption, use, and emissions that has caused them to suffer injuries, 

asserting, for example, that “[t]hese climate deception campaigns had the purpose and effect of 

inflating and sustaining the market for Defendants’ fossil fuel products.”  Opp. at 6 (emphasis 

added); see also id. at 1 (claiming that Defendants “hyperinflat[ed] the market for fossil fuels”).  

Plaintiffs’ alleged causal chain is depicted below: 

 

Remarkably, however, Plaintiffs now pretend that their claims concern only the first and last steps 

of the chain—i.e., deception and harm—and ask this Court to ignore all intervening, equally 

necessary, links in the chain.  This defies logic and common sense, is contradicted by Plaintiffs’ 

Complaint, and was squarely rejected by the Second Circuit in City of New York. 

As an initial matter, the Complaint makes clear that Plaintiffs’ claims are based on global 
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emissions.  See J. Br. at 8–10.  Plaintiffs aver that “all” of their alleged injuries—i.e., “the cascading 

social, economic, and other consequences of . . . environmental changes”—are “due to 

anthropogenic global warming” (Compl. ¶ 10) and “caused by anthropogenic greenhouse gas 

emissions” (id. ¶¶ 34–35).  The Complaint does not seek an injunction requesting that Defendants 

cease any alleged deception, but rather seeks damages and abatement for harms resulting from 

emissions.  See id. at 115, Prayer for Relief.  In their Opposition, Plaintiffs seek to characterize their 

Complaint as seeking “(1) damages for injuries already sustained as a result of Defendants’ 

deception campaigns, and (2) abatement of future harms that will inevitably accrue as a result of 

those campaigns.”  Opp. at 7.  But what the Complaint actually seeks are “damages for injuries 

already sustained as a result of” (Id.) the incremental amount of global emissions allegedly caused 

by Defendants’ “deception campaigns.”  Compl. ¶ 9 (alleging that “Defendants are directly 

responsible for the substantial increase in all CO2 emissions between 1965 and the present.”); see 

also id. ¶ 125 (alleging that “[d]elayed efforts to curb anthropogenic greenhouse gas emissions have 

[] increased environmental harms and increased the magnitude and cost to address harms, including 

to Plaintiffs, that have already occurred or are locked in by previous emissions”) (emphasis added); 

id. ¶ 150 (claiming that “Plaintiffs already have incurred, and will foreseeably continue to incur, 

injuries and damages due to Defendants’ conduct, its contribution to the climate crisis”) (emphasis 

added).3   

Plaintiffs’ attempt to obscure this critical and indisputable component of their allegations 

must be rejected.  Here, as in City of New York, Plaintiffs seek to hold Defendants liable “for the 

effects of emissions made around the globe over the past several hundred years.”  993 F.3d at 92.  

 

 3 Plaintiffs do not seek damages for any increased costs of oil and gas products, which would be 
the type of damages sought if their claims were truly limited to alleged deception and 
misrepresentations. 
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If Plaintiffs’ lawsuit were truly unrelated to global climate policy, they could not seek damages 

based on the alleged consequences of global emissions.  Plaintiffs are free to abandon their reliance 

on global emissions as an essential element of their theory of harm.  In that event, the Court must 

strike their request for damages, because without emissions they have no theory of harm.  Plaintiffs 

cannot continue to seek damages for alleged emissions-related harms while simultaneously 

claiming that the global emission of greenhouse gases is irrelevant to their theory of liability.   

Plaintiffs attempt to distinguish City of New York on the ground that it concerned only “the 

defendants’ lawful ‘production, promotion, and sale of fossil fuels,’” claiming that “[t]he present 

case stands in stark contrast” because “[i]t does not seek to hold Defendants ‘strict[ly] liable’ for 

harms caused by ‘lawful commercial activity.’”  Opp. at 9–10 (quoting City of New York, 993 F.3d 

at 87–88, 93).  This is false.  In City of New York, as here, the plaintiff (“the City”) asserted causes 

of action for public and private nuisance and trespass under state law “stemming from the 

[defendants’] production, promotion, and sale of fossil fuels.”  993 F.3d at 88 (emphasis added).  

The City, like Plaintiffs here, argued that “Defendants promoted their fossil-fuel products by 

concealing and downplaying the harms of climate change, profited from the misconceptions they 

promoted as to the cause of climate change, and knowingly shifted the cost of these harms to cities 

like New York.”  Br. for Appellant, City of New York v. BP p.l.c., et al., 2018 WL 5905772, at *27 

(2d. Cir.); see also Br. in Opp. to Motion to Dismiss, City of New York v. BP p.l.c., et al., 2018 WL 

8064046 (S.D.N.Y.) (“Defendants are different from other contributors to climate change because 

of their . . . commercial promotions of fossil fuels as beneficial despite their knowledge to the 

contrary [and] efforts to protect their fossil fuel market by downplaying and casting doubt on the 

risks of climate change.”); see, e.g., Compl. ¶¶ 1, 28, 87.  

In fact, the Second Circuit expressly acknowledged that the City was advancing the exact 
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same deception theory Plaintiffs advance here:  “As the City sees it, the Producers have known for 

decades that their fossil fuel products pose a severe risk to the planet’s climate.  The City alleges 

that, despite that knowledge, the Producers downplayed the risks and continued to sell massive 

quantities of fossil fuels, which has caused and will continue to cause significant changes to the 

City’s climate and landscape.”  City of New York, 993 F.3d at 86–87.  Plaintiffs’ Opposition fails 

to show any daylight between the claims at issue in City of New York and those alleged here.4 

B. Plaintiffs’ Claims Are Barred By Federal Law 

Plaintiffs’ claims, each of which arises from alleged harms caused by global greenhouse gas 

emissions, are barred by federal law.  As explained in Defendants’ Motion (J. Br. at 5, 11–22), this 

Court should apply the simple and straightforward approach used by the Second Circuit in City of 

New York.  In essence, the court there answered two questions: (1) what is the source of law for the 

plaintiff’s claims; and (2) does that law provide a remedy.  It held that, for claims like Plaintiffs’, 

seeking compensation for the asserted long-term effects of global greenhouse gas emissions, the 

source of law is necessarily federal, and federal law provides no tort remedy.  City of New York, 

993 F.3d at 92.  Like the Second Circuit, this Court should hold that Plaintiffs’ claims are governed 

by federal common law, and that, as Plaintiffs concede, the federal law governing Plaintiffs’ claims 

has been displaced by the Clean Air Act.   

1. Plaintiffs’ Claims Are Exclusively Governed By Federal Law 

Plaintiffs’ claims, which necessarily implicate and threaten to regulate transboundary and 

 

 4 Plaintiffs also argue that this lawsuit differs from City of New York because, if successful, the 
relief they seek would not “regulate” greenhouse gas emissions.  Opp. at 8–12, 16.  But this 
argument “ignores economic reality.”  City of New York, 993 F.3d at 92.  “As the Supreme 
Court has long recognized, ‘regulation can be effectively exerted through an award of damages,’ 
and ‘the obligation to pay compensation can be, indeed is designed to be, a potent method of 
governing conduct and controlling policy.’”  Id. (quoting Kurns v. R.R. Friction Prods. Corp., 
565 U.S. 625, 637 (2012) (quotation marks and additional citations omitted)).     
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international emissions and pollution, are governed exclusively by federal law.  J. Br. at 2–5, 11–

16; see City of New York., 993 F.3d at 85–86 (“Global warming presents a uniquely international 

problem of national concern” that “is therefore not well-suited to the application of state law.”).  

“For over a century, a mostly unbroken string of cases has applied federal law to disputes involving 

interstate air or water pollution.”  City of New York, 993 F.3d at 91 (collecting cases).  The Supreme 

Court has held that federal law governs claims asserting climate change-related injuries resulting 

from emissions of greenhouse gases.  See AEP, 564 U.S. at 421–22; Kivalina II, 696 F.3d at 855; 

see also City of New York, 993 F.3d at 91 (collecting cases).  Plaintiffs’ lawsuit falls squarely within 

this long line of cases. 

Nevertheless, Plaintiffs contend that federal law does not apply.  First, Plaintiffs argue that 

“[e]very aspect of their claims”—which they concede seek redress for the consequences of global 

climate change (Opp. at 7)—“rests firmly on the historic power of state law,” and presents no 

“uniquely federal interest.”  Id. at 1, 14–21.  Second, they argue that this case presents no 

“significant conflict” between state law and federal policy.  Id. at 21–24.  Each argument fails.5   

a. Plaintiffs’ Claims Implicate Uniquely Federal Interests 

Plaintiffs argue that this case falls “within the core interests and historic powers of the States 

to protect the health, safety, and welfare of their citizens,” and that there is no “uniquely federal 

interest” in holding Defendants liable for their “deception campaigns.”  Opp. at 1–2, 14–21.  And 

 

 5 Plaintiffs also mischaracterize the application of federal law here as simply a preemption 
defense.  See Opp. at 7.  It is not.  Claims arising from interstate emissions are governed 
exclusively by federal common law, and those federal common law claims have been displaced 
by federal statutory law.  Under a proper understanding of federal common law, it is not that 
state law has been overcome by federal law in this area; there is simply no state law of interstate 
emissions to apply.  City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 313 n.7 (1981) 
(“Milwaukee II”) (“[I]f federal common law exists, it is because state law cannot be used.”).  
This is true whether the claims are characterized as deception claims or production claims 
because, indisputably, the harms the claims seek to redress stem from interstate, indeed, global, 
emissions.  



 
 

10 
 
 

they assert that their claims are no different from any others related to “protection of consumers,” 

“advertising,” or “unfair business practices” because they are styled as state-law causes of action.  

Id.  This is false.  The Second Circuit saw through virtually identical state-law labels and concluded 

that such claims are “federal claims” and “must be brought under federal common law.”  993 F.3d 

at 95.  This Court likewise should reject Plaintiffs’ attempts to sidestep federal law.   

As discussed above, Plaintiffs’ various attempts to distinguish City of New York fail.  

Plaintiffs contend that “City of New York II found that the plaintiff’s claims were preempted and 

replaced by federal common law because they ‘would regulate cross-border emissions,’ not because 

of any uniquely federal interest in addressing climate change injuries.”  Opp. at 17 (quoting City of 

New York, 993 F.3d at 92–93).  But the Second Circuit’s opinion was clear and unequivocal: 

“Global warming presents a uniquely international problem of national concern.  It is therefore not 

well-suited to the application of state law.”  City of New York, 993 F.3d at 85–86.  The Second 

Circuit acknowledged and emphasized that it is necessary for there to be a “uniquely federal 

interest” in order for federal common law to apply, and indeed it found that two such interests were 

present there, just as they are here:  “(i) the ‘overriding . . . need for a uniform rule of decision’ on 

matters influencing national energy and environmental policy, and (ii) ‘basic interests of 

federalism.’”  Id. at 91–92 (quoting Illinois v. City of Milwaukee, 406 U.S. 91, 105 n.6 (1972) 

(“Milwaukee I”)).  It is precisely because of these uniquely federal interests that, “for over a century, 

a mostly unbroken string of cases has applied federal law to disputes involving interstate air or 

water pollution.”  City of New York, 993 F.3d at 91 (collecting cases); see Kivalina II, 696 F.3d at 

855.  The Second Circuit held that the City of New York’s “lawsuit is no different,”  City of New 

York, 993 F.3d at 92, and neither is Plaintiffs’.   

Contrary to Plaintiffs’ suggestions, local entities do not have any “historic power” (Opp. at 
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1) to regulate the global production, promotion, or emissions of fossil fuels, and none of Plaintiffs’ 

citations says otherwise.  “More to the point, where a federal statute displaces federal common law, 

it does so not in a field in which the states have traditionally occupied, but one in which the states 

have traditionally not occupied.”  City of New York, 993 F.3d at 98 (quoting Boyle v. United Techs. 

Corp., 487 U.S. 500, 507 (1988)) (internal quotations marks omitted).  Plaintiffs’ argument that 

claims seeking redress for “the adverse effects of climate change” “fall squarely within the States’ 

purview,” fails for the same reasons.  Opp. at 1–2 (quoting Am. Fuel & Petrochemical Mfrs. v. 

O’Keeffe, 903 F.3d 903, 913 (9th Cir. 2018)).  Plaintiffs’ reliance on American Fuel is misplaced; 

in fact, the case supports Defendants’ arguments.  American Fuel held that an Oregon program 

regulating the production and sale of fuels within Oregon did “not legislate extraterritorially” and 

was therefore permissible.  Am. Fuel & Petrochemical Mfrs., 903 F.3d at 917.  Here, by contrast, 

Plaintiffs’ claims are based on extraterritorial production, misrepresentations, promotion, and 

emissions and plainly are not cabined to Hawai‘i only.  Cf. City of New York, 993 F.3d at 92 (“To 

state the obvious, the City does not seek to hold the Producers liable for the effects of emissions 

released in New York, or even in New York’s neighboring states”).6   

Plaintiffs ask this Court to disregard on-point authority, such as City of New York, Kivalina 

II, and General Motors, and instead “follow the district court’s lead in Minnesota.”  Opp. at 17–18.  

But Minnesota was a district court order addressing federal jurisdiction; it did not involve a motion 

to dismiss for failure to state a claim, and that procedural difference matters.  See City of New York, 

 

 6 Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996), also provides Plaintiffs no support.  Opp. at 14.  
In Medtronic, the Court determined that the state and local requirements for medical devices 
at issue were not preempted by federal law because they were “substantially identical” to the 
federal requirements already in place.  Medtronic, 518 U.S. at 496–97.  Here, by contrast, 
“there is a real risk that subjecting the [Defendants’] global operations to a welter of different 
states’ laws could undermine important federal policy choices.”  City of New York, 993 F.3d 
at 93.      
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993 F.3d at 93–94 (“reconcil[ing] [its] conclusion with the parade of recent [federal-jurisdiction] 

opinions holding that ‘state-law claim[s] for public nuisance [brought against energy companies] 

do[ ] not arise under federal law’”); Minnesota v. Am. Petroleum Inst., 2021 WL 1215656 (D. Minn. 

Mar. 31, 2021).  The court in Minnesota rejected federal common law as a ground for removal 

based on the “well-pleaded complaint rule,” a doctrine of federal jurisdiction that has no relevance 

or application here.  2021 WL 1215656 at *6. 

In the end, federal law necessarily governs interstate or international pollution claims to the 

exclusion of state law, because “the basic scheme of the Constitution so demands.”  AEP, 564 U.S. 

at 421.  As a consequence, state law simply does not exist in this area.  “[I]f federal common law 

exists, it is because state law cannot be used.”  Milwaukee II, 451 U.S. at 304, 313 n.7   Simply put, 

“interstate . . . pollution is a matter of federal, not state, law.”  Int’l Paper Co. v. Ouellette, 479 U.S. 

481, 488 (1987). 

b. Application of Hawai‘i Law to Plaintiffs’ Claims Conflicts with Federal 

Interests 

Plaintiffs argue that there is no “significant conflict” between state law and federal policy 

because “Defendants do not identify any federal policy against holding private companies liable for 

harms caused by deceptive commercial activity.”  Opp. at 21.  Again, Plaintiffs’ argument hinges 

on a mischaracterization of the Complaint that credits only their allegations related to certain steps 

of the above-illustrated causal chain (i.e., alleged deception and resulting climate-related harms), 

but completely ignores the other essential steps of the causal chain (i.e., global production, 

consumption, and emissions).  In any event, this argument was squarely rejected in City of New 

York.  The Second Circuit expressly considered “whether the application of New York law to the 

City’s nuisance and trespass claims would conflict with federal interests,” and categorically 

concluded that it would, even though there, as here, the City expressly relied on the so-called 



 
 

13 
 
 

deception theory.  City of New York, 993 F.3d at 90–93.  The court rejected the City’s argument 

“that this is merely a local spat about the City’s eroding shoreline, which will have no appreciable 

effect on national energy or environmental policy” and found that “[t]o permit this suit to proceed 

under state law would further risk upsetting the careful balance that has been struck between the 

prevention of global warming, a project that necessarily requires national standards and global 

participation, on the one hand, and energy production, economic growth, foreign policy, and 

national security, on the other.”  Id. at 93.  It can hardly be disputed that this lawsuit is not simply 

an intra-state suit seeking redress for activities that occurred only in Hawai‘i.   Indeed, as the Second 

Circuit explained, because “‘[g]reenhouse gases once emitted become well mixed in the 

atmosphere, . . . ‘emissions in [New York or] New Jersey may contribute no more to flooding in 

New York than emissions in China.’”  Id. at 92.  Accordingly, this suit is a far cry from a routine 

exercise of local governments’ traditional police powers.   

It is telling that in an attempt to evade City of New York, Plaintiffs (erroneously) rely on In 

re “Agent Orange” Product Liability Litigation, 635 F.2d 987 (2d Cir. 1980), an opinion issued by 

the Second Circuit more than 40 years ago about an unrelated topic, that bears no similarity to this 

action.  There, the Second Circuit held that “there is no federal common law right of action” for 

claims asserted “against companies which supplied the United States government with chemicals 

that are alleged to have been contaminated and to have injured the veterans and their families.”  Id. 

at 988.  In City of New York, however, the Second Circuit explicitly considered whether the City’s 

climate change-based case was “a clash over regulating worldwide greenhouse gas emissions and 

slowing global climate change” or “a more modest litigation akin to a product liability suit such as 

In re ‘Agent Orange’ Product Liability Litigation,” and concluded (correctly) that it was the former.  

993 F.3d at 90–91. 
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Failing to recognize that Plaintiffs’ claims fall into an area necessarily subject to federal 

common law risks “upsetting the careful balance” between state law and federal prerogatives.  Id. 

at 93.  “[T]here is a real risk that subjecting the [Defendants’] global operations to a welter of 

different states’ laws could undermine important federal policy choices.”  Id.; see also AEP, 564 

U.S. at 422 (noting that the subject of tort law claims based on climate change “is meet for federal 

law governance,” and that “borrowing the law of a particular State would be inappropriate” for 

federal common law claims based on climate change).  In our federal system, each State may make 

law within its own borders, but no State may “impos[e] its regulatory policies on the entire Nation,” 

BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 585 (1996), or dictate our “relationships with other 

members of the international community,” Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 

425 (1964).  Just as “state courts [are] not left free to develop their own doctrines” of foreign 

relations, id. at 426, or to decide disputes with neighboring states, e.g., Hinderlider v. La Plata 

River & Cherry Creek Ditch Co., 304 U.S. 92, 110 (1938), neither can they make rules that govern 

interstate or international pollution.  In these areas, “there is an overriding federal interest in the 

need for a uniform rule of decision,” Milwaukee I, 406 U.S. at 105 n.6, so the “federal judicial 

power” must supply any rules necessary “to deal with common-law problems,” U.S. v. Standard 

Oil Co. of Cal., 332 U.S. 301, 307 (1947).  The Constitution’s allocation of sovereignty between 

the States and the federal government, and among the States themselves, precludes application of 

state law in certain areas that are inherently interstate in nature.  Here, as in City of New York, 

federal common law governs Plaintiffs’ claims for alleged harms caused by interstate and 

international greenhouse gas emissions, and there is no room for the application of state law.   

2. The Clean Air Act Does Not Bring Back Previously Non-Existent State Law  

Plaintiffs concede that the Clean Air Act has “displaced all federal common law relating to 
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greenhouse gas pollution.”  Opp. at 28.7  Accordingly, Plaintiffs do not dispute that, should the 

Court find that federal common law governs, their claims have been displaced and must be 

dismissed as a matter of law.  That is what the Supreme Court held in AEP, 564 U.S. at 423–29; the 

Ninth Circuit held in Kivalina II, 696 F.3d at 856–58; and the Second Circuit held in City of New 

York, 993 F.3d at 95–98.  

In an attempt to save their claims, Plaintiffs turn the framework for evaluating the effect of 

displacement on its head, arguing that because federal common law has been displaced, federal law 

no longer governs and state law somehow springs to life.  Opp. at 24–26.  Not so.  In fact, this 

argument makes no sense at all—the very reason why federal common law arises in the first place 

is because state law cannot govern such interstate and international claims.  See Milwaukee II, 451 

U.S. at 314 n.7.  It is impossible to “resuscitate” something that never existed in the first place. 

Plaintiffs’ argument was soundly rejected by the Second Circuit for this reason.  The court 

explained that transboundary emissions “demand[] the existence of federal common law” because 

“a federal rule of decision is necessary to protect uniquely federal interests.”  City of New York, 993 

F.3d at 90 (quoting Tex. Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1981)).  Where, 

as here, federal common law exists as a matter of constitutional structure, it is because state law 

cannot govern.  The Second Circuit explained that, “under [Plaintiffs’] view, if Congress were to 

pass legislation adopting verbatim a judge-made common law rule, that could potentially give birth 

to new state-law claims—claims that could not have existed in the absence of Congress’s 

intervention—even though the substance of the applicable federal rule has not changed.  Such an 

 

 7 The Second Circuit held in City of New York that the Clean Air Act did not displace federal 
common law for foreign emissions, but that such claims would be impermissibly extraterritorial.  
J. Br. at 21 (citing City of New York, 993 F.3d at 100).  Regardless of whether the claims for 
foreign emissions are displaced or extraterritorial, they cannot proceed.   
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outcome is too strange to seriously contemplate.”  993 F.3d at 98–99 (emphasis added). 

Even if courts must proceed “issue-by-issue” in determining whether judge-made law 

applies in a given area (Opp. at 13), the Supreme Court already made that determination with respect 

to interstate emissions-based claims.  See AEP, 564 U.S. at 421; see also City of New York, 993 

F.3d at 91 (collecting cases).  Interstate pollution is governed by federal common law, Milwaukee 

I, 406 U.S. at 103, and “where ‘federal common law exists, it is because state law cannot be used.’”  

City of New York, 993 F.3d at 98 (quoting Milwaukee II, 451 U.S. at 313 n.7).  The source of law 

in this case is necessarily federal; federal common law did not merely preempt state law—it has 

always governed these types of claims because “the basic scheme of the Constitution so demands.”  

AEP, 564 U.S. at 421.   

 Moreover, no matter how many times Plaintiffs assert that their claims target “consumer 

protection” (see, e.g., Opp. at 14), they have not pleaded any consumer protection claims, and—

more importantly—they allege injuries that result from cumulative global emissions.  

Compl. ¶¶ 148–154 (claiming various “climate crisis-related injuries”).  Even if Plaintiffs could 

prove that Defendants deceptively promoted their products in a manner that caused marginal 

increases in cumulative global emissions, they would still be targeting and seeking liability for 

harms resulting from interstate and international emissions; thus, even under the most favorable 

construction of Plaintiffs’ theory, this case still fails under federal law because Plaintiffs concede 

that the Clean Air Act has eliminated all such claims. 

C. In The Alternative, The Clean Air Act Preempts Plaintiffs’ State-Law Claims 

Even if Plaintiffs’ claims did not arise under federal common law, they would be preempted 

by the Clean Air Act because they seek to impose liability under Hawai‘i law on out-of-state sources 

of greenhouse gas emissions.  J. Br. at 22–24.  Plaintiffs offer two arguments in response.  First, 

Plaintiffs assert that their claims are based solely on Defendants’ alleged campaign of deception, 
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not on greenhouse gas emissions.  Opp. at 3.  This fails for the reasons explained above—namely, 

it is beyond dispute that “the singular source of [Plaintiffs’] harm” are the very greenhouse gas 

emissions regulated by the Clean Air Act.  City of New York, 993 F.3d at 91.  Indeed, Plaintiffs 

concede that “[t]he central goal of the [Clean Air Act] is to reduce pollution,” Opp. at 35 (quoting 

Oxygenated Fuels Ass’n Inc. v. Davis, 331 F.3d 665, 673 (9th Cir. 2003)), and the “statute achieves 

that goal by ‘regulat[ing] pollution generating emissions.’”  Id. (quoting Util. Air Regul. Grp. v. 

EPA, 573 U.S. 302, 308 (2014)).  Second, Plaintiffs assert that their “claims do not regulate 

pollution because Defendants do not need to limit or alter their fossil fuel production to avoid future 

liability.”  Opp. at 35.  Not so.  As the Second Circuit explained, if Defendants “want to avoid all 

liability, then their only solution would be to cease global production altogether.”  City of New York, 

993 F.3d at 93. 

Ouellette is dispositive here.  In Ouellette, the Supreme Court addressed “whether the [Clean 

Water] Act pre-empts Vermont common law to the extent that law may impose liability on a New 

York point source.”  479 U.S. at 491.  The answer was yes:  “Vermont nuisance law is inapplicable 

to a New York point source.”  Id. at 497.  The same principle applies here.  Hawai‘i law is 

inapplicable to out-of-state emissions.  Yet Plaintiffs seek to use Hawai‘i law to impose liability for 

harms caused by emissions from out-of-state sources.  Plaintiffs attempt to distinguish Ouellette 

(Opp. at 37–38), but they do not and cannot challenge its central holding on preemption:  federal 

law precludes a court from applying the law of an affected State against an out-of-state source, 

because regulation of out-of-state discharges would “upset[] the balance of public and private 

interests so carefully addressed by the Act.”  Ouellette, 479 U.S. at 494.  That is exactly what 

Plaintiffs’ claims would do here.  Plaintiffs’ attempt to distinguish and limit Ouellette’s rationale 

to claims that expressly seek to regulate emissions is equally unavailing.  In fact, the Ouellette Court 
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rejected the argument that the suit there could proceed because it was only seeking damages for 

emissions-caused harm rather than seeking to regulate pollution.  See id. at 498 n.19.  It determined 

that the claims there were preempted regardless of the nature of the relief sought, because even if 

the action was purely compensatory rather than regulatory, to allow for compensatory relief for 

emissions but not regulatory relief “would be irreconcilable with the [Clean Water Act’s] exclusive 

grant of authority to the Federal Government and the source State.”  Id.  That is equally true here 

with respect to the Clean Air Act and Plaintiffs’ claims.  

Plaintiffs’ cited cases are inapposite.  For example, in In re Methyl Tertiary Butyl Ether 

(MTBE) Prod. Liab. Litig., the court addressed whether the inclusion of MTBE in gasoline was 

mandated under the Clean Air Act such that it preempted the plaintiffs’ tort claims and found that 

because MTBE was not required, the Clean Air Act did not preempt plaintiffs’ claims.  725 F.3d 

65, 96 (2d Cir. 2013).  Here, however, Plaintiffs’ alleged harm is predicated on interstate emissions, 

which are at the core of what the Clean Air Act regulates.  See Compl. ¶ 5 (claiming that “the 

combustion of coal, oil, and natural gas” products results in “greenhouse gas pollution” that “is far 

and away the dominant cause of global warming”).  Moreover, MTBE concerned in-state pollution, 

not interstate or international emissions.  MTBE, 725 F.3d at 78–80.  In re Chrysler-Dodge-Jeep 

Ecodiesel Mktg., Sales Pracs., & Prod. Liab. Litig., 295 F. Supp. 3d 927 (N.D. Cal. 2018) is even 

further afield.  There, the plaintiffs did not seek damages for harms caused by emissions; rather, 

they brought various claims related to the alleged concealment of emission “defeat devices” 

installed in vehicles purchased by the plaintiffs.  Id. at 941.  Critically, even if the claims were 

successful, those plaintiffs did not seek recovery for emissions-related harms.  Id. 

At bottom, Plaintiffs undeniably seek to impose Hawai‘i law on countless out-of-state 

sources.  Their claims therefore violate the central ruling of Ouellette, and if allowed to proceed,  
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would “stand[] as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress” as expressed in the Clean Air Act, they are preempted.  Arizona v. United 

States, 567 U.S. 387, 399 (2012) (citation omitted). 

D. The Complaint Fails To Satisfy Rule 9 

1. Plaintiffs Do Not Plead Any Misrepresentations With The Required Particularity 

Plaintiffs concede that to the extent their Complaint sounds in fraud, they are required to 

satisfy Rule 9(b)’s particularity requirement.  See Opp. at 38–43.  Plaintiffs have failed to satisfy 

their burden, and thus their claims should be dismissed even if those claims were limited to alleged 

deception and misrepresentation (they are not).  As explained in Defendants’ Joint Brief (J. Br. at 

27–28), Rule 9(b) requires Plaintiffs to allege all the elements of the purported campaign of 

deception by each Defendant with particularity.  See Larsen v. Pacesetter Sys., Inc., 74 Haw. 1, 30–

31 (1992); Jou v. Siu, 2013 WL 1187559, at *3 (Haw. App. Mar. 22, 2013).  Plaintiffs cannot rely 

on conclusory allegations that all “Defendants embarked on a decades-long campaign designed to 

maximize continued dependence on their products.”  Compl. ¶ 92.  Plaintiffs are required to allege 

what each Defendant did or did not do—e.g., what purported misstatements they made, when they 

were made, and who relied on them—with respect to this so-called “campaign.”  But Plaintiffs 

make no attempt to meet that burden as to each Defendant.  See, e.g., Compl. ¶¶ 92–94, 107 

(“Defendants mounted a deceptive public campaign.”).  Indeed, Plaintiffs do not even dispute that 

the Complaint lacks particularized allegations as to each Defendant.  Instead, they argue that 

(1) group pleading is sufficient, (2) they need not identify specific misrepresentations by each 

Defendant, and (3) that they need not plead reliance at all.  Opp. at 40–42.  Each argument fails. 

First, Plaintiffs assert that Rule 9(b)’s requirements may be “relax[ed]” because the “precise 

role that each Defendant played in the deception campaigns is known only to the” Defendants.  Opp. 

at 42.  That makes no sense.  Even if “Rule 9(b) is relaxed as to matters within the opposing party’s 
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knowledge, that does not excuse Plaintiffs from alleging some facts that inform their allegations.”  

Aquilina v. Certain Underwriters, 407 F. Supp. 3d 1051, 1068 (D. Haw. 2019).  Rule 9(b) requires 

Plaintiffs to “specifically plead those facts surrounding alleged acts of fraud to which they can 

reasonably be expected to have access.”  Concha v. London, 62 F.3d 1493, 1503 (9th Cir. 1995).  

Here, Plaintiffs allege that “Defendants embarked on a concerted public relations campaign” of 

deception with public misrepresentations regarding fossil fuel products.  Compl. ¶ 94 (emphasis 

added).  They cannot seriously contend that they are unable to specify these supposed public 

misrepresentations.  The court in Aquilina was “not persuaded” by the same argument because “at 

least some information surrounding the specific actions or representations” was necessarily “within 

Plaintiffs’ control.”  407 F. Supp. 3d at 1069.  “Surely,” the court said, “Plaintiffs can at least allege 

what specific representations were made to them and by whom.”  Id.  Plaintiffs here also must be 

able to allege when, how, and by what specific representations they were purportedly deceived.   

Plaintiffs’ unparticularized group allegations regarding “Defendants” fail to satisfy Rule 

9(b).  J. Br. at 27–28.  Plaintiffs argue that “collective allegations are permitted when the fraudulent 

scheme resembles a ‘wheel conspiracy’ with separate agreements between each defendant and a 

‘hub.’”  Opp. at 41 n.19 (citation omitted).  Plaintiffs point to paragraph 29(a) (“API coordinates 

among members of the petroleum industry”) in an oblique attempt to reframe the Complaint as 

alleging a wheel-hub conspiracy, but the Complaint makes no such allegations.  Rather, the 

Complaint alleges that all Defendants engaged in conduct over the past decades that exacerbated 

global climate change.  Plaintiffs’ Opposition does not point to specific allegations regarding any 

particular Defendant’s conduct.  Notably, in the pages in the Opposition summarizing the 

allegations Plaintiffs claim are sufficient, not a single Defendant is mentioned by name.  Opp. at 

38–41.  That should be dispositive.  
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Plaintiffs offer little argument in response to Aquilina, 407 F. Supp. 3d 1051.  There, as 

here, plaintiffs’ allegations, “which underl[a]y all five claims against” the defendants, were “based 

on a ‘unified course of fraudulent conduct.’”  Id. at 1065 (citation omitted).  The plaintiffs alleged 

that there was a “scheme” that “steered” them “into purchasing illusory [insurance] Policies.”  Id.  

Because the allegations were all “grounded in the same fraudulent conduct,” and were “based on 

one underlying fraudulent scheme,” the court applied Rule 9(b) “to all five causes of action . . . , 

even those claims that independently d[id] not require a fraudulent element.”  Id. at 1065–67.  In 

Aquilina, the complaint “repeat[ed] a common refrain: Defendants engaged in a scheme to ‘steer’ 

Plaintiffs to purchase” insurance policies that they otherwise would not have purchased.  Id. at 

1067.  Those allegations, without being accompanied by factual “particulars—including the who, 

what, when, where, and how—of the alleged scheme,” were insufficient under Rule 9(b).  Id. 

(internal quotation marks omitted).   Here, as in Aquilina, Plaintiffs do not “allege specific facts 

giving rise to Plaintiffs’ suspicions about a ‘scheme,’ other than that they ended up with” harms 

that they trace to this deception.  Id. at 1068.  “The allegations do not address who made what 

specific representations or statements to Plaintiffs and when; what representations or statements 

Plaintiffs relied on; . . . and how Plaintiffs were ‘steered’ into purchasing” oil and gas that they 

would not have otherwise purchased.  Id.  This is plainly insufficient under Rule 9(b).   

Second, and relatedly, Plaintiffs fail to plead specific misrepresentations by each Defendant, 

in violation of Rule 9(b).  J. Br. at 27–28.  Plaintiffs argue that in a multi-defendant case, they are 

“not required to ‘identify false statements made by each and every defendant.’”  Opp. at 41–42 

(quoting Swartz v. KPMG LLP, 476 F.3d 756, 764 (9th Cir. 2007)).  But Swartz’s holding is not 

nearly this sweeping.  In fact, the Ninth Circuit expressly stated that “Rule 9(b) does not allow a 

complaint to merely lump multiple defendants together but ‘require[s] plaintiffs to differentiate 
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their allegations when suing more than one defendant . . . and inform each defendant separately of 

the allegations surrounding his alleged participation in the fraud.’”  Id. at 764 (citation omitted).  

“A complaint governed by Rule 9(b) must ‘detail with particularity the time, place, and manner of 

each act of fraud, plus the role of each defendant in each scheme.’”  Aquilina, 407 F. Supp. 3d at 

1070 (quoting Lancaster Cmty. Hosp. v. Antelope Valley Hosp. Dist., 940 F.2d 397, 405 (9th Cir. 

1991)).  Plaintiffs make no attempt to do so.  Again, they point to one allegation involving API 

(Compl. ¶ 29(a)), but that paragraph only speaks vaguely about “coordinat[ion]” and says nothing 

about each “defendant’s role in the alleged fraudulent scheme.”  Opp. at 42.  Plaintiffs fail to 

identify any purported misstatements made by certain Defendants at all.  J. Br. at 27.      

Third, the Court should dismiss Plaintiffs’ claims because Plaintiffs fail to plead reliance.  

To the extent the Court credits Plaintiffs’ repeated assertions that Defendants’ liability is based on 

a “campaign of denial and disinformation” (Opp. at 5), that theory necessarily requires Plaintiffs to 

show (1) that Plaintiffs and consumers in Hawai‘i (and around the world) relied on allegedly 

deceptive statements and (2) that such reliance increased global demand for fossil fuels beyond 

what it otherwise would have been absent the alleged deception.  J. Br. at 28.  Remarkably, Plaintiffs 

assert that they “do not need to allege reliance at all because reliance is not an element of their 

claims for nuisance, failure to warn, or trespass.”  Opp. at 42.  Plaintiffs’ argument reveals a 

fundamental flaw:  According to Plaintiffs themselves, all of their claims—(1) public nuisance, 

(2) private nuisance, (3) strict liability failure to warn, (4) negligent failure to warn, and 

(5) trespass—are based on an alleged fraud (i.e., a vast “campaign of deception”) that is not pleaded 

with particularity.  That Plaintiffs have chosen not to allege fraud as a standalone cause of action 

does not change the fact that it undergirds their claims.  In effect, Plaintiffs urge this Court to assume 

that a fraud has occurred, so that they may seek relief for the alleged consequences of the presumed 



 
 

23 
 
 

fraud in the form of nuisance, failure to warn, and trespass torts.  But “[f]raud is never presumed.”  

Shoppe v. Gucci Am., 94 Hawai‘i 368, 386 (2000) (citations omitted).   

Larsen , is instructive.  74 Haw. 1.  In Larsen, the plaintiffs asserted that the defendant 

committed fraud, but they did not specify fraud as a cause of action in their complaint.  Id. at 30.  

Nevertheless, the Hawai‘i Supreme Court explained that HRCP Rule 9(b) “is designed, in part, to 

insure the particularized information necessary for a defendant to prepare an effective defense to a 

claim which embraces a wide variety of potential conduct.”  Id. at 30 (emphasis added) (citation 

omitted).  The Supreme Court found that the plaintiffs’ amended complaint “not only failed to set 

forth particularized allegations regarding the circumstances constituting fraud, but that it was also 

flawed at a more basic level.  Plaintiffs’ complaint failed altogether to set forth a distinct claim for 

relief sounding in fraud.”  Id. at 31 (affirming trial court’s decision denying plaintiffs’ motion to 

amend to include a claim for fraud).  The same is true here.    

In any event, and critically, Plaintiffs concede, as they must, that causation is an element of 

each of their claims.  Opp.  at 11.  Indeed, they assert that their “recovery will be cabined by Hawai‘i 

principles of causation, which require [Plaintiffs] to prove that the disinformation campaigns were 

a ‘substantial factor in bringing about the harm’”  Id. (quoting Estate of Frey v. Mastroianni, 146 

Hawai‘i 540, 550 (2020)).  Plaintiffs cannot seriously dispute that in order to prove that Defendants’ 

alleged deception caused their injuries, they will need to demonstrate that consumers relied on the 

alleged deception.  If no one actually relied on any purported deception, the deception would not 

have caused anything, let alone Plaintiffs’ alleged injuries.   See Balthazar v. Verizon Hawaii, Inc., 

109 Hawai‘i 69, 77 (2005) (defining a “deceptive practice” under the Hawai‘i consumer protection 

statute as “an act causing, as a natural and probable result, a person to do that which he [or she] 

would not otherwise do.”) (citation omitted). 
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Finally, in a last-ditch attempt to satisfy Rule 9(b), Plaintiffs assert that the Complaint 

adequately pleads reliance.  Opp. at 43.  Not so.  Again, Plaintiffs point only to conclusory, vague 

allegations that do not actually plead reliance by anyone.  See, e.g., Compl. ¶¶ 9 (“Defendants are 

directly responsible for the substantial increase in all CO2 emissions between 1965 and the present. 

. . . But for such campaigns, climate crisis impacts on Plaintiffs would have been substantially 

mitigated or eliminated altogether.”).  But such vague and conclusory assertions are insufficient to 

plead detrimental reliance with adequate specificity as required under Rule 9(b).  See Great Pac. 

Sec. v. Barclays Capital, Inc., 743 F. App’x 780, 783 (9th Cir. 2018) (affirming dismissal of 

complaint because the plaintiff “failed to plead with particularity the ‘who, what, when, where, and 

how’ of its reliance” as required under Rule 9(b)) (citation omitted); Evans v. Gilead Scis., Inc., 

2020 WL 5189995, at *13 (D. Haw. Aug. 31, 2020) (dismissing under Rule 9(b) for failure to allege 

with particularity “who stated what to whom and when and where was the statement made”; “[n]or 

was there any allegation in the complaint that [plaintiff] relied on any such misrepresentation”).   

2. Rule 9(g) Applies 

Plaintiffs argue that Rule 9(g)’s requirement for special damages “does not apply to 

Plaintiffs’ request for nuisance abatement, a form of equitable relief.”  Opp. at 4 (citing People v. 

ConAgra Grocery Prods. Co., 17 Cal. App. 5th 51, 132 (2017)).  Defendants do not dispute that 

abatement may be a form of equitable relief, but Plaintiffs do not identify any Hawai‘i case that 

excludes equitable relief from the scope of Rule 9(g).  And unlike in ConAgra Grocery, where the 

damages at issue concerned lead paint-related hazards based on past and completed conduct (i.e., 

lead paint that has been installed in buildings), Plaintiffs here are predicting a variety of potential 

future damages, tied not to the specific use of Defendants’ products, but to the combined past, 

present, and future use of those products and all other greenhouse gas emissions around the world.  

See, e.g., Compl. ¶ 150 (describing injuries Plaintiffs “will foreseeably continue to incur,” including 
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sea level rise, fresh water scarcity, decline of natural resources, and shifting habitats).   

The specifics of the requested abatement are unclear because Plaintiffs have not provided 

them.  It appears Plaintiffs would like this Court to estimate its potential future damages resulting 

from global climate change over the next century and to oversee and administer this fund, 

dispensing funds when and if Plaintiffs believe they need them to take certain actions (not yet 

identified) in order to respond to certain climatic events (that have not yet transpired).  And because 

Plaintiffs allege that their harms are based on cumulative emissions of greenhouse gases causing 

global climate change, the damages they seek, which Plaintiffs suggest could be in the “billions of 

dollars” (Opp. at 1), are indisputably “special” and “of a relatively unusual kind.”  Ellis v. Crocket, 

51 Haw. 45, 50–51 (1969).  Administering an “abatement fund” of the kind requested by Plaintiffs 

would likewise “entail a broad range of policymaking,” such as determining what infrastructure 

projects—from transit, to renewable energy, to housing, to bridges, dams, levees, and sea walls—

are necessary to prevent climate change-related harm and how such projects should be prioritized. 

Juliana, 947 F.3d at 1172.  And “given the complexity and long-lasting nature of global climate 

change, the court would be required to supervise the [fund] . . . for many decades,” if not forever.  

Id.  Yet, Plaintiffs do not even attempt to explain what these so-called “abatement” damages would 

include or how they would be calculated.  Accordingly, Plaintiffs’ vague request for abatement 

should be dismissed.  In the alternative, Plaintiffs should provide a more definite statement of the 

special damages sought. 

III. CONCLUSION 

For the foregoing reasons and the reasons stated in the Motion, Plaintiffs’ Complaint should 

be dismissed with prejudice. 
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