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AND RELATED CASES  

 
A. Parties and Amici  

 The parties before this Court are identified in Petitioners’ Circuit 

Rule 28(a)(1) certificate.    

B. Rulings Under Review 

 1. Mountain Valley Pipeline, LLC, 171 FERC ¶ 61,232 (June 
18, 2020) (“Certificate Order”), R.601, JA ___; 

 2. Mountain Valley Pipeline, LLC, 172 FERC ¶ 62,100 (Aug. 
20, 2020), R.612, JA ___; and 

 3.  Mountain Valley Pipeline, LLC, 172 FERC ¶ 61,261 (Sept. 
17, 2020) (“Rehearing Order”), R.628, JA ___.   

 
C. Related Cases 
 
 This case has not previously been before this Court or any other 

court.  To counsel’s knowledge, there are no other related cases within 

the meaning of Circuit Rule 28(a)(1)(C).   

 This Court denied petitions for review, on 16 separate issues, of 

the Commission’s 2017 grant of a certificate of public convenience and 

necessity for a different Mountain Valley project.  Appalachian Voices v. 

FERC, Nos. 17-1271, et al., 2019 WL 847199 (D.C. Cir. Feb. 19, 2019) 

(unpublished).  Other petitions for review are still pending in this Court 

related to that Mountain Valley project, including challenges to FERC’s 
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authorizations of construction, Sierra Club v. FERC, No. 20-1512 

(petition filed Dec. 22, 2020), and Sierra Club v. FERC, No. 21-1040 

(petition filed Jan. 25, 2021), and an appeal of a district court’s 

dismissal of a complaint raising constitutional challenges to the Natural 

Gas Act and seeking injunctive relief (including a nationwide injunction 

to stop the existing FERC pipeline-approval process and a declaration 

that all FERC certificates are void), Bohon v. FERC, No. 20-5203 

(petition filed July 13, 2020).   

 As referenced in the Statement of Facts below, several appeals 

have also been filed and decided in the Fourth Circuit related to permits 

and authorizations by other agencies for that 2017 Mountain Valley 

project. 

 

/s/ Anand R. Viswanathan  
Anand R. Viswanathan 

 

June 23, 2021 
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In the United States Court of Appeals  
for the District of Columbia Circuit 

 
No. 20-1427 

_______________ 
 

SIERRA CLUB, ET AL., 
Petitioners, 

v. 
FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent. 
_______________ 

 
ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL ENERGY REGULATORY COMMISSION 

_____________________ 
 

BRIEF FOR RESPONDENT 
FEDERAL ENERGY REGULATORY COMMISSION 

____________________ 
 

STATEMENT OF ISSUES 

In an earlier proceeding, the Federal Energy Regulatory 

Commission (“FERC” or “Commission”) issued a certificate of “public 

convenience and necessity” under section 7(c) of the Natural Gas Act, 15 

U.S.C. § 717f(c), to Mountain Valley Pipeline, LLC (“Mountain Valley”), 

to construct and operate a new natural gas pipeline in West Virginia 

and Virginia.  This Court affirmed the Commission’s certificate orders 

against all “sixteen different challenges” presented for review.  
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Appalachian Voices v. FERC, Nos. 17-1271, et al., 2019 WL 847199, at 

*1 (D.C. Cir. Feb. 19, 2019) (unpublished). 

In the current proceeding, the Commission issued another 

certificate of public convenience and necessity to Mountain Valley.  This 

one authorizes Mountain Valley to construct and operate, subject to 

certain environmental mitigation conditions, a new 75-mile-long 

natural gas pipeline (hereinafter “the Southgate Project,” “Southgate,” 

or “Project”) that extends from its previously-authorized “mainline” 

pipeline system in Pittsylvania County, Virginia, to local distribution 

facilities in Rockingham and Alamance Counties, North Carolina.  

Mountain Valley Pipeline, LLC, 171 FERC ¶ 61,232, at PP 1, 11 (2020) 

(“Certificate Order”), R.601, JA ___, order on reh’g, Mountain Valley 

Pipeline, LLC, 172 FERC ¶ 61,261, (2020) (“Rehearing Order”), R.628, 

JA ___. 

Applying its policy statement on pipeline certificates, the 

Commission found a need for the Southgate Project based on Mountain 

Valley’s execution of a long-term contract with a customer for 80 

percent of the Project’s capacity—and Sierra Club does not challenge 

that finding here.  The Commission also considered and disclosed the 
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Project’s potential environmental impacts and found the Project 

environmentally acceptable, so long as constructed and operated in 

accordance with prescribed mitigation measures. 

On review, Petitioners (collectively “Sierra Club”) raise two issues: 

1. Did the Commission adequately explain its determination 

and follow its precedent in treating Mountain Valley as a new market 

entrant for purposes of establishing initial rates for the Southgate 

Project, because the company has neither revenue from existing 

operations nor a proven track record?   

2. Did the Commission reasonably analyze environmental 

issues (impacts to aquatic resources and cumulative effects) consistent 

with the requirements of the National Environmental Policy Act, 42 

U.S.C. §§ 4321, et seq. (“NEPA”)? 

Intervenors Monacan Indian Nation and Sappony Tribe 

(collectively “Tribes”) raise an additional issue, not presented in Sierra 

Club’s opening brief, that is not properly before the Court: 

3. Did the Commission, consistent with its responsibilities 

under the National Historic Preservation Act, 54 U.S.C. § 306108, and 
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NEPA, adequately consider the Project’s impacts on cultural and 

historic resources?   

STATUTORY AND REGULATORY PROVISIONS 

 Pertinent statutes and regulations are contained in the 

Addendum to this brief. 

STATEMENT OF FACTS 
 
I. Statutory and regulatory background 

A. Natural Gas Act 
 

The “principal purpose” of the Natural Gas Act is to “encourage 

the orderly development of plentiful supplies of . . . natural gas at 

reasonable prices.”  NAACP v. FPC, 425 U.S. 662, 669–70 (1976).  To 

that end, sections 1(b) and (c) of the Act grant the Commission 

jurisdiction over the transportation and wholesale sale of natural gas in 

interstate commerce.  15 U.S.C. §§ 717(b), (c).  Before a company may 

construct a natural gas pipeline, it must obtain from the Commission a 

certificate of “public convenience and necessity” under Natural Gas Act 

section 7(c), 15 U.S.C. § 717f(c), and “comply with all other federal, 
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state, and local regulations not preempted” by the Act.  Dominion 

Transmission, Inc. v. Summers, 723 F.3d 238, 240 (D.C. Cir. 2013).  

Under Natural Gas Act section 7(e), the Commission shall issue a 

certificate to any qualified applicant upon finding that the proposed 

construction and operation of the pipeline facility “is or will be required 

by the present or future public convenience and necessity.”  15 

U.S.C. § 717f(e).  The Act empowers the Commission to “attach to the 

issuance of the certificate . . .  such reasonable terms and conditions as 

the public convenience and necessity may require.”  Id.  Under that 

authority, FERC employs a “public interest” standard to determine the 

initial rates that a pipeline may charge for newly-certificated service, 

which is less exacting than the “just and reasonable” standard of the 

Natural Gas Act otherwise applicable to ratemaking determinations.  

See, e.g., Mo. Pub. Serv. Comm’n v. FERC, 337 F.3d 1066, 1068, 1070 

(D.C. Cir. 2003); Mo. Pub. Serv. Comm’n v. FERC, 601 F.3d 581, 583 

(D.C. Cir. 2010). 

B. National Environmental Policy Act 
 

The Commission’s consideration of an application for a certificate 

of public convenience and necessity triggers the National 
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Environmental Policy Act.  See 42 U.S.C. §§ 4321, et seq.  NEPA sets 

out procedures federal agencies must follow to ensure that the 

environmental effects of proposed actions are “adequately identified and 

evaluated.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 

350 (1989).  “NEPA imposes only procedural requirements on federal 

agencies with a particular focus on requiring agencies to undertake 

analyses of the environmental impact of their proposals and actions.”  

Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 756–57 (2004).  

Foremost amongst those requirements is that an agency must “take a 

‘hard look’ at the environmental consequences before taking a major 

action.”  Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 

87, 97 (1983). 

NEPA’s implementing regulations1 require agencies to consider 

the environmental effects of a proposed action by preparing either an 

 
1 On July 16, 2020, the Council on Environmental Quality amended 
NEPA regulations through a final rule, “Update to the Regulation 
Implementing the Procedural Provisions of the National Environmental 
Policy Act.”  85 Fed. Reg. 43,304 (July 16, 2020) (“2020 Final Rule”).  
The 2020 Final Rule, however, only applies to NEPA processes begun 
after September 14, 2020, 40 C.F.R. § 1506.13, and thus does not apply 
to FERC’s February 14, 2020 Environmental Impact Statement related 
to the Southgate Project.  Accordingly, references in this brief to NEPA 
regulations will be to those versions in effect before the 2020 Final Rule.   
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environmental assessment, if supported by a finding of no significant 

impact, or a more comprehensive environmental impact statement.  See 

40 C.F.R. §§ 1501.3, 1501.5, 1502.1. 

II. Commission review of the Project 

The Certificate Order for the Southgate Project specifies that 

FERC staff may not issue any notice to proceed with construction of the 

Project until (1) Mountain Valley obtains necessary federal permits for 

the “mainline” system (for which FERC issued a certificate in 2017) and 

(2) the designated FERC official permits mainline construction to 

resume.  Certificate Order P 9, JA ___; see also Certificate Order, Envtl. 

Condition No. 10, JA ___.  At the time the Commission issued the 

Southgate certificate, Mountain Valley was not authorized to resume 

construction of the mainline system, due to ongoing consultation with 

the U.S. Fish and Wildlife Service under section 7 of the Endangered 

Species Act.  Certificate Order P 8, JA ___.   

 
 

On October 13, 2017, the Commission issued a certificate of public 

convenience and necessity authorizing Mountain Valley’s mainline 

system, a new 303.5-mile-long interstate pipeline intended to transport 

USCA Case #20-1427      Document #1903563            Filed: 06/23/2021      Page 23 of 116



 

8 
 

 

up to 2 million dekatherms per day of firm transportation service from 

Wetzel County, West Virginia to an interconnection with a 

Transcontinental Gas Pipe Line compressor station in Pittsylvania 

County, Virginia.  Certificate Order P 3, JA ___; see also infra at 11–14 

(describing developments on mainline).   

This Court affirmed that certificate and the Commission’s 

environmental review, rejecting sixteen different challenges raised by 

petitioners.  Appalachian Voices, 2019 WL 847199, at *1.  Among its 

findings, of particular relevance here, the Court found that: (1) the 

Commission’s approval of Mountain Valley’s requested fourteen percent 

return on equity was reasonable; (2) the Commission adequately 

considered and disclosed erosion and sedimentation impacts on aquatic 

resources; and (3) petitioners’ challenges under the National Historic 

Preservation Act lacked merit.  Id. at *1–3.   

 
 

Mountain Valley filed its Southgate application with the 

Commission on November 6, 2018 under section 7(c) of the Natural Gas 

Act, 15 U.S.C. § 717f(c), and part 157 of the Commission’s regulations, 

18 C.F.R. pt. 157.  Mountain Valley sought authorization to build and 

USCA Case #20-1427      Document #1903563            Filed: 06/23/2021      Page 24 of 116



 

9 
 

 

operate approximately 75 miles of natural gas pipeline and associated 

facilities in Pittsylvania County, Virginia, and Rockingham and 

Alamance Counties, North Carolina.  Certificate Order P 1, JA ___.   

The Southgate Project extends from an interconnect with 

Mountain Valley’s “mainline” pipeline system (in Pittsylvania County, 

Virginia) to local distribution facilities of Dominion Energy North 

Carolina.  Id. P 11, JA ___.  The Project is designed to provide up to 

375,000 dekatherms per day of firm transportation service.2  Id. P 1, 

JA ___.  After conducting an “open season” process for service on the 

Project, Mountain Valley executed a binding precedent agreement with 

Dominion for 300,000 dekatherms per day of service, 80 percent of the 

Project’s capacity.  Id. PP 12, 29, JA ___, ___.   

The Commission’s pre-filing review of the Project began in May 

2018.  Id. P 69, JA ___.  As part of that review, the agency issued a 

notice of intent to prepare an environmental impact statement, 

published in the Federal Register on August 15, 2018; that notice was 

 
2 “Firm” transportation service “means the delivery of natural gas is 
guaranteed regardless of the proportion of the pipeline’s capacity that is 
in use.”  Myersville Citizens for a Rural Cmty., Inc. v. FERC, 783 F.3d 
1301, 1307 n.1 (D.C. Cir. 2015). 
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sent to over 1,100 interested parties, including federal, state, and local 

agencies, elected officials, environmental groups, Native American 

tribes, and potentially affected landowners.  Id.  Commission staff held 

public meetings in North Carolina and Virginia in August 2018.  Id. 

P 70 n.143, JA ___.  In response, the Commission received 69 comment 

letters and 65 form letters, and 68 people presented oral comments at 

public scoping meetings.  Id. P 70, JA ___.   

 
 

In July 2019, Commission staff issued a draft environmental 

impact statement that addressed issues raised pre-filing.  Id. P 73, 

JA ___.  Subsequently, Commission staff held three public comment 

sessions in August 2019, at which approximately 65 people provided 

oral or written comments on the draft environmental impact statement; 

separately, the Commission also received 77 written comments.  Id.   

In October 2019, Mountain Valley filed several minor route 

modifications to reduce environmental and cultural resource impacts, to 

accommodate landowner requests, and to account for construction 

concerns.  Id. P 74, JA ___.  No landowners affected by these route 

modifications filed comments with the Commission.  Id.   
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The final Environmental Impact Statement, issued February 

2020, analyzed the Project’s potential impact upon various 

environmental resources and responded to all substantive 

environmental comments received on the draft impact statement.  Id. 

P 75, JA ___.  The Environmental Impact Statement concluded that 

construction and operation of the Project would result in some adverse 

environmental impacts, which would be reduced to less-than-significant 

levels with the implementation of required mitigation measures.  Id. 

P 76, JA ___.   

 

 
After the Commission issued a certificate for the mainline system 

in October 2017, its staff authorized Mountain Valley to commence 

construction in early 2018.  Certificate Order P 4, JA ___.  Mountain 

Valley began construction on that project in February 2018.   

On July 27, 2018, the U.S. Court of Appeals for the Fourth Circuit 

vacated authorizations for the mainline from the Department of 

Interior’s Bureau of Land Management and the Department of 

Agriculture’s Forest Service.  See Sierra Club v. U.S. Forest Svc., 897 

F.3d 582, 587–89 (4th Cir. 2018) (vacating a right-of-way granted by the 
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Bureau of Land Management and a decision by the Forest Service 

amending a land resource management plan for the Jefferson National 

Forest to accommodate the right-of-way and pipeline construction).  

After the Fourth Circuit’s vacatur, FERC staff issued an order 

instructing Mountain Valley to immediately cease “construction activity 

along all portions of the [mainline] Project and in all work areas.”  

Mountain Valley Pipeline, LLC, Notification of Stop Work Order, FERC 

Docket No. CP16-10 (Aug. 3, 2018); Certificate Order P 4, JA ___.  

Agency staff subsequently authorized partial construction to resume 

based on its assessment “that completing construction and restoration 

as quickly as possible would best protect the environment.”  Certificate 

Order P 4 (citing Mountain Valley Pipeline, LLC, Partial Authorization 

to Resume Construction, FERC Docket No. CP16-10 (Aug. 29, 2018)), 

JA ___.   

On October 3, 2018, the Fourth Circuit vacated another mainline 

permit, this time the Nationwide Permit 12 issued by the U.S. Army 

Corps of Engineers (Huntingdon District) under the Clean Water Act.  

See Sierra Club v. U.S. Army Corps of Eng’rs, 905 F.3d 285 (4th Cir. 

2018); Certificate Order P 5, JA ___; see also Sierra Club v. U.S. Army 
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Corp of Eng’rs, 981 F.3d 251, 255 (4th Cir. 2020) (“By operating under 

the more general [Nationwide Permit] 12, [Mountain Valley] would not 

have to undertake the more arduous and time-consuming individual 

[Clean Water Act] permitting process tailored to specific projects.”).  

Mountain Valley informed the Commission that it was suspending 

construction in U.S. waters in the Corps’ Huntingdon District and then 

in two other Corps districts, the latter in response to those districts also 

suspending nationwide permits for the mainline.  Certificate Order P 5 

& n.10, JA ___.   

In August 2019, the Commission asked the Fish and Wildlife 

Service to reinitiate consultation on the mainline project under section 

7 of the Endangered Species Act.  Id. P 6, JA ___.  The Fourth Circuit, 

in October 2019, granted a stay of the Service’s 2017 Biological Opinion 

for the mainline and placed in abeyance the litigation related to the 

Opinion until completion of the reinitiated consultation process.  Id. 

P 7; Wild Va. v. U.S. Dep’t of Interior, No. 19-1866 (4th Cir. Oct. 11, 

2019).  In response, FERC staff again ordered Mountain Valley to stop 

all construction along the entirety of the mainline system.  Certificate 

Order P 7 & n.13, JA ___–__.  The Service issued a revised Biological 
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Opinion and Incidental Take Statement on September 4, 2020, 

concluding that the mainline project will not jeopardize the continued 

existence of any listed species or adversely modify critical habitat.  See 

Mountain Valley Pipeline, LLC, 174 FERC ¶ 61,192, at P 7 (2021); see 

also Appalachian Voices v. U.S. Dep’t of Interior, Nos. 20-2159, et al. 

(4th Cir.) (appeals challenging the revised Biological Opinion and 

Incidental Take Statement; briefs have been filed by all parties); Wild 

Va. v. U.S. Dep’t of Interior, Order, No. 19-1866 (4th Cir. Oct. 1, 2020) 

(granting motion to voluntarily dismiss appeal related to original 

Biological Opinion). 

 
 

On June 18, 2020, the Commission issued a conditional certificate 

of public convenience and necessity for Mountain Valley’s proposed 

Southgate Project under section 7 of the Natural Gas Act, 15 U.S.C. 

§ 717f.  See Certificate Order P 2, JA ___; Rehearing Order P 1, JA ___.  

On September 17, 2020, the Commission issued an order on rehearing 

that modified the Certificate Order while reaching the same result.  

Rehearing Order P 2, JA ___; see also 15 U.S.C. § 717r(a) (“Until the 

record in a proceeding shall have been filed in a court of appeals, as 
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provided in subsection (b), the Commission may at any time, upon 

reasonable notice and in such manner as it shall deem proper, modify or 

set aside, in whole or in part, any finding or order made or issued by it 

under the provisions of this chapter.”); Allegheny Def. Project v. FERC, 

964 F.3d 1, 16–17 (D.C. Cir. 2020) (en banc).  One Commissioner (now-

Chairman Glick) dissented in part on both orders, while another 

(Commissioner McNamee) filed a concurring statement on the 

Certificate Order. 

The Commission found that Mountain Valley’s “precedent 

agreement” (its supply contract) with Dominion for 80 percent of the 

Project’s capacity adequately demonstrated market need for purposes of 

Natural Gas Act section 7.  Certificate Order PP 39–40, 52, JA ___–__, 

___; Rehearing Order P 11, JA ___.  As to Mountain Valley’s proposed 

rates, including its proposed 14 percent return on equity, the 

Commission found that they reasonably reflect current agency policy.  

Certificate Order PP 54, 57, JA ___, ___.   

The challenged orders conditionally authorize the Project—that is, 

the Project is authorized only if the specified conditions are met.  On 

environmental concerns, the Commission concluded that the Project 
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would be an environmentally acceptable action, if constructed under the 

certificate’s requisite conditions and under applicable law and 

considering its public benefits.  Id. PP 76, 144, JA ___, ___.   

As to impacts on aquatic resources, as relevant here, the 

Commission required Mountain Valley to follow the agency’s Upland 

Erosion Control, Revegetation, and Maintenance Plan (“Erosion Plan”) 

and its Wetland and Waterbody Construction and Mitigation Procedures 

(“Mitigation Procedures”). Rehearing Order P 27, JA ___.  The Erosion 

Plan and Mitigation Procedures are publicly available documents 

prepared by FERC staff that are intended to assist certificate 

applicants “by identifying baseline mitigation measures” to enhance 

revegetation and minimize erosion and “the extent and duration of 

project-related disturbance on wetlands and waterbodies”; and 

applicants may tailor these documents to their own projects, as needed.3  

See Final Envtl. Impact Statement at 2-12 (Feb. 14, 2020) (cited 

hereinafter “EIS at”) (noting that Mountain Valley requested certain 

 
3 Both documents are available on FERC’s website: 
https://www.ferc.gov/sites/default/files/2020-04/upland-erosion-control-
revegetation-maintenance-plan.pdf; 
https://www.ferc.gov/sites/default/files/2020-04/wetland-waterbody-
construction-mitigation-procedures.pdf.  
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modifications to the FERC Erosion Plan and Mitigation Procedures, 

with site-specific justifications described in the Environmental Impact 

Statement), R.566, JA ___; Mountain Valley Supp. Filing (Oct. 23, 2019) 

(Erosion Plan and Mitigation Procedures for Southgate Project), R.524, 

JA ___–__.  The certificate also mandates, among other things, a team 

of inspectors to document compliance with environmental conditions.  

Certificate Order, Envtl. Condition No. 7, JA ___; Rehearing Order 

P 27, JA ___.   

The Certificate Order also specifies that FERC staff may not issue 

any notice to allow Mountain Valley to proceed with construction of the 

Southgate Project until (1) Mountain Valley obtains necessary federal 

permits for the mainline system and (2) the designated FERC official 

lifts the “stop-work order” to allow mainline construction to resume.4  

Certificate Order P 9, JA ___; see also Certificate Order, Envtl. 

Condition No. 10, JA ___.   

 
4 At the time the certificate issued, Mountain Valley was not authorized 
to resume construction of the mainline system, due to ongoing 
reinitiated consultation with Fish and Wildlife Service.  Certificate 
Order P 8, JA ___.   
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In October 2020, after it had issued the Southgate orders on 

review, the Commission issued an order partially authorizing Mountain 

Valley’s request to resume construction activities for the mainline—i.e., 

allowing construction along all portions of that previously-certificated 

project except for a 25-mile “exclusion zone.”  Mountain Valley Pipeline, 

LLC, 174 FERC ¶ 61,192, at P 9; see also Mountain Valley Pipeline, 

LLC, 173 FERC ¶ 61,252, at P 3 (2020) (noting that the exclusion zone 

encompassed two watersheds containing the pipeline’s right-of-way that 

crossed the Jefferson National Forest).  In December 2020, the 

Commission granted Mountain Valley’s request to reduce the exclusion 

zone, finding that the project’s construction would not contribute 

sediment to any portion of the Jefferson National Forest or any 

waterbody flowing into that forest.  Mountain Valley Pipeline, LLC, 174 

FERC ¶ 61,192, at P 10; see also Sierra Club, et al. v. FERC, Nos. 20-

1512, et al. (D.C. Cir.) (petitions for review of FERC orders granting 

extension of time to complete mainline construction, and partially 

lifting stop-work order and allowing certain construction to proceed; 

motion for emergency stay denied Feb. 19, 2021).   
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As to the mainline’s Nationwide Permit 12 (see supra at 12), which 

the Army Corps re-verified in September 2020, the Fourth Circuit 

issued a stay pending appeal in December 2020.  Sierra Club, 981 F.3d 

251 (4th Cir. 2020).  But before the parties submitted briefs in that 

appeal (No. 20-2039), Mountain Valley applied for an individual permit 

and asked the Corps to revoke the verifications that were the subject of 

the petitions for review—which the Army Corps did in March 2021.  

The United States then moved for abeyance, noting that the revocations 

may preclude the need for further adjudication; the Fourth Circuit 

granted abeyance, also in March.   

As for the other agencies that had granted permits to the mainline 

later vacated by the Fourth Circuit in July 2018, Sierra Club, 897 F.3d 

at 587–89 (see supra at 11), in January 2021 the Bureau of Land 

Management granted Mountain Valley a right-of-way across the 

Jefferson National Forest and the Forest Service approved amendments 

to the land resource management plan for the Jefferson National 

Forest.  See Mountain Valley Pipeline, LLC, 174 FERC ¶ 61,192, at P 19 

n.54.  The parties in the litigation related to Fish and Wildlife’s original 

Biological Opinion (from 2017; see supra at 13) agreed voluntarily to 
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dismiss the petition for review, which the Fourth Circuit granted in 

October 2020.  Wild Va. v. U.S. Dep’t of Interior, Order, No. 19-1866 

(4th Cir. Oct. 1, 2020).   

On February 19, 2021, Mountain Valley submitted an application 

with FERC to amend the mainline’s 2017 certificate of public 

convenience and necessity.  According to its application, Mountain 

Valley requested the amendment:  (1) to change the proposed method 

for crossing approximately 180 waterbodies from “open-cut” (as 

originally authorized) to “trenchless”; and (2) to make two minor route 

adjustments to avoid environmental resources.  Mountain Valley 

Pipeline, LLC, Notice of Application and Establishing Intervention 

Deadline, FERC Docket No. CP21-57 (Mar. 1, 2021).  The Commission 

has not yet acted on the amendment application. 

SUMMARY OF ARGUMENT 
 

Sierra Club’s once-expansive challenge to the Commission’s 

approval of the Southgate Project has narrowed considerably, relative to 

its position before the agency.  All the claims it raises here boil down to 

straightforward disputes about what FERC’s precedent says (on rates) 

and whether the Environmental Impact Statement says enough (on 
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aquatic-resource and cumulative impacts).  None of these claims, 

though, shows arbitrary agency action. 

On rates, the Commission reasonably found that Mountain 

Valley’s proposed return on equity reflected the risk it faced, which was 

commensurate with that of new companies building major new 

pipelines.  While Mountain Valley may not seem “new” in some broad 

sense because the Commission previously approved another of its 

projects (its mainline system, in 2017), from the Commission’s 

ratemaking perspective—and under Commission precedent—the 

company still may receive a rate like that of a new market entrant 

because it has no existing operations generating revenue and no track 

record.   

On environmental concerns, the Commission gave an informed 

and reasoned determination, fully compliant with its information-

gathering responsibility under the National Environmental Policy Act, 

for why it considered the Project an environmentally acceptable action.  

Consistent with the agency’s NEPA obligations, the Environmental 

Impact Statement fully identified, described, and analyzed the Project’s 

potential impacts on, as relevant here, water resources and any 
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cumulative effects of the Project.  The Impact Statement also included 

extensive discussion of numerous mitigation measures designed to stem 

any impacts on water resources—and the Commission attached these 

measures as required conditions of Mountain Valley’s certificate.  As 

described in detail below, the record on review demonstrates that the 

agency fully satisfied its NEPA obligations. 

As for Intervenors, they have not shown the sort of extraordinary 

circumstances this Court traditionally requires of intervenors seeking 

to expand the scope of appellate proceedings beyond the issues 

presented by Petitioners.  This Court should thus decline to hear their 

new claims.  But if the Court decides otherwise, and proceeds to the 

merits, the record here shows that the agency’s interactions with Tribes 

faithfully followed the regulatory requirements of both the National 

Historic Preservation Act and NEPA.  Tribes’ frustrations with the 

agency process here do not rise to the level of showing violations of 

either of these procedural statutes. 

ARGUMENT 

 

This Court reviews Commission actions under the Administrative 

Procedure Act’s narrow “arbitrary and capricious” standard.  5 U.S.C. 
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§ 706(2)(A).  Under that standard, a court “may not substitute its own 

policy judgment for that of the agency”—rather, the court “simply 

ensures that the agency has acted within a zone of reasonableness and, 

in particular, has reasonably considered the relevant issues and 

reasonably explained the decision.”  FCC v. Prometheus Radio Project, 

141 S. Ct. 1150, 1158 (2021); accord FERC v. Elec. Power Supply Ass’n, 

577 U.S. 260, 292 (2016).   

Because the grant or denial of a Natural Gas Act section 7 

certificate of public convenience and necessity is within the 

Commission’s discretion, the Court does not substitute its judgment for 

that of the Commission.  Myersville Citizens for a Rural Cmty., Inc. v. 

FERC, 783 F.3d 1301, 1308 (D.C. Cir. 2015).  The Court evaluates only 

whether the Commission considered relevant factors and whether there 

was a clear error of judgment.  Id. 

 “In matters of ratemaking, [the Court’s] review is highly 

deferential, as issues of rate design are fairly technical and, insofar as 

they are not technical, involve policy judgments that lie at the core of 

the regulatory mission.”  Alcoa Inc. v. FERC, 564 F.3d 1342, 1347 (D.C. 

Cir. 2009) (cleaned up); see also Marsh v. Or. Nat. Res. Council, 490 
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U.S. 360, 377 (1989) (holding that courts must defer to the “informed 

discretion” of federal agencies where the agencies’ decisions require “a 

high level of technical expertise”) (internal quotation marks omitted).  

Deference is particularly warranted when the Commission is setting 

initial rates for a newly-certificated pipeline, as those rates are assessed 

under a “public interest” standard that is “less exacting” than the 

traditional “just and reasonable” standard otherwise applicable to 

FERC-regulated rates.  Mo. Pub. Serv. Comm’n, 337 F.3d at 1070 

(“There is no dispute that the ‘public interest’ standard of NGA § 7 is 

less exacting than the ‘just and reasonable’ requirement of § 4.”); see 

also City of Oberlin v. FERC, 937 F.3d 599, 608 (D.C. Cir. 2019).   

As for review of the Commission’s environmental analysis, NEPA 

does not create a private right of action, so this Court applies the 

arbitrary and capricious standard “and its deferential standard of 

review” to NEPA-based challenges.  Sierra Club v. FERC, 867 F.3d 

1357, 1367 (D.C. Cir. 2017).  “[T]he court’s role is ‘simply to ensure that 

the agency has adequately considered and disclosed the environmental 

impact of its actions and that its decision is not arbitrary or capricious.’”  

USCA Case #20-1427      Document #1903563            Filed: 06/23/2021      Page 40 of 116



 

25 
 

 

Nat’l Comm. for the New River, Inc. v. FERC, 373 F.3d 1323, 1327 (D.C. 

Cir. 2004) (quoting Baltimore Gas, 462 U.S. at 97–98). 

Agency actions taken under NEPA are entitled to a high degree of 

respect.  Marsh, 490 U.S. 377–78.  This Court evaluates agency 

compliance with NEPA under a “rule of reason” standard, Minisink 

Residents for Envtl. Pres. & Safety v. FERC, 762 F.3d 97, 112 (D.C. Cir. 

2014), and has consistently refused to “flyspeck” the Commission’s 

environmental analysis, City of Boston Delegation v. FERC, 897 F.3d 

241, 251 (D.C. Cir. 2018).  “[A]s long as the agency’s decision is fully 

informed and well-considered, it is entitled to judicial deference and a 

reviewing court should not substitute its own policy judgment.”  Nat. 

Res. Def. Council, Inc. v. Hodel, 865 F.2d 288, 294 (D.C. Cir. 1988) 

(internal quotation marks omitted).  

II. The Commission’s approval of Mountain Valley’s requested 
initial rates was both reasonable and consistent with 
precedent 

Sierra Club argues that the Commission’s treatment of Mountain 

Valley as a new market entrant for the purpose of establishing initial 

rates for the Southgate Project both departed from agency policy and 

was arbitrary and capricious.  Neither charge fits. 
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Under its longstanding policy, the Commission exercises 

discretion to approve, under section 7 of the Natural Gas Act, 15 U.S.C. 

§ 717f, higher initial rates for new (or “greenfield”) service or facilities 

that will “hold the line” while awaiting a more extensive adjudication of 

just and reasonable rates under sections 4 and 5 of the Act, 15 U.S.C. 

§§ 717c, 717d.  Certificate Order P 63 (citing Atl. Ref. Co. v. Pub. Serv. 

Comm’n of N.Y., 360 U.S. 378, 390–91 (1959)), JA ___.  Both this Court 

and the Supreme Court have upheld that policy.  See Gulf South 

Pipeline Co. v. FERC, 955 F.3d 1001, 1013–14 (D.C. Cir. 2020) (“The 

Supreme Court has consistently upheld FERC’s policy of deferring the 

consideration of fact-intensive rate questions to the company’s next 

general rate case, because initial Section 7 proceedings are meant only 

‘to hold the line awaiting adjudication of a just and reasonable rate.’”) 

(quoting Atlantic Refining, 360 U.S. at 392); see also City of Oberlin, 937 

F.3d at 609 (affirming initial return on equity of 14 percent); 

Appalachian Voices, 2019 WL 847199, at *1 (affirming FERC’s approval 

of Mountain Valley’s requested 14 percent return on equity for the 

mainline project).   

As the Commission has explained, approving such higher initial 
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rates, up to 14 percent return on equity, both serves an incentive for 

new pipeline companies to enter the market and reflects higher 

business risks (e.g., regulatory, contractual, increased construction 

costs) that new entrants face.  See, e.g., Rehearing Order P 14 & n.40 

(citing cases), JA ___; PennEast Pipeline Co., 162 FERC ¶ 61,053, at 

P 59 (2018) (cited at Rehearing Order P 14 n.40, JA ___); Rate 

Regulation of Certain Natural Gas Storage Facilities, Order No. 678, 

115 FERC ¶ 61,343, at P 127 (2006) (“As a going concern with existing 

customers and financial relationships, the risk associated with 

acquiring financing is lower for incremental expansions than the risk 

associated with a greenfield project undertaken by a new entrant in the 

market.”).  New entrants, as the Commission has recognized, have no 

existing customer base and no cash flows from existing operations.  See, 

e.g., PennEast, 162 FERC ¶ 61,053, at P 59.   

Although Mountain Valley’s Southgate Project connects with its 

previously-approved mainline system, the Commission reasonably 

explained how its finding was not a departure from this precedent.  

Southgate, in the Commission’s judgment, should be treated as a 

greenfield pipeline because the mainline system from which it extends 
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“is still under construction and not in service.”  Rehearing Order P 14, 

JA ___.  Mountain Valley thus has neither revenue from existing 

transportation services nor “established operations” nor a “proven track 

record.”  Id.; Certificate Order P 57, JA ___.  As such, the risks it faces 

are not “reduce[d] . . . to the level experienced by natural gas companies 

whose existing systems are in service.”5  Certificate Order P 57, JA ___.   

The Commission has drawn this line before—i.e., on whether the 

pipeline system subject to expansion is operational.  In 2006, it 

approved higher initial rates for an extension of a previously-

approved—but not fully operational—pipeline.  Rehearing Order P 16 

(citing Rockies Express Pipeline LLC, 116 FERC ¶ 61,272, at PP 44–47 

(2006)), JA ___.   

And along that same “operational” line, the Commission has, 

when circumstances warranted, denied requests for higher returns on 

 
5 Sierra Club argues, with no trace of irony, that Mountain Valley does 
not face the same level of financial risk as other new market entrants, 
Br. 24—even though Sierra Club’s own litigation efforts have resulted 
in multiple vacaturs and stays of various required permits for the 
mainline and years of construction delays; and construction on 
Southgate is conditioned on the mainline receiving all necessary federal 
permits.  See supra at 11–14 (describing mainline litigation); Certificate 
Order P 9, JA ___. 
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equity.  It here cited the example of the Cheyenne Hub Expansion 

Project, which unlike Southgate concerned an incremental expansion of 

an existing system that had been operating for over a decade—and thus 

the higher (13 percent) equity return sought for that project “would not 

reflect the lower risks associated with expanding an existing pipeline 

system.”  Cheyenne Connector, LLC, 168 FERC ¶ 61,180, at P 52 (2019) 

(cited at Rehearing Order P 15, JA ___); see also Gulfstream Natural 

Gas System, L.L.C., 170 FERC ¶ 61,199, at PP 18–20 (2020) (denying 14 

percent return on equity for an expansion of a pipeline system that 

originally went into service in 2002) (cited at Rehearing Order P 15 

n.46, JA ___).   

The Commission’s explanation here thus demonstrates its 

awareness of, and consistency with, its precedent, contrary to Sierra 

Club’s claims.  See Old Dominion Elec. Coop. v. FERC, 892 F.3d 1223, 

1230 (D.C. Cir. 2018) (noting the Court’s traditional deference to the 

Commission’s interpretations of its own precedent).  And while Sierra 

Club certainly is entitled to disagree with the Commission’s policy, that 

alone does not show that application of that policy here is arbitrary.  

See, e.g., New England Power Generators Ass’n, Inc. v. FERC, 757 F.3d 
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283, 297 (D.C. Cir. 2014) (petitioner’s disagreement with FERC’s 

rationale did not demonstrate that agency’s decision was arbitrary and 

capricious); Public Citizen, Inc. v. Nat’l Highway Traffic Safety Admin., 

374 F.3d 1251, 1263 (D.C. Cir. 2004) (rejecting an arbitrary-and-

capricious challenge that “boils down to a policy disagreement” with the 

agency).   

Sierra Club also argues (Br. 21) that the Commission failed to 

account for “market-skewing incentives,” including the possibility of 

overbuilding, that could result from granting higher returns on equity 

like the one approved here.  In fact, however, the Commission 

addressed this argument, finding that Mountain Valley showed a need 

for this Project under Commission policy based on the applicant’s 

contract for 80 percent of the Project’s capacity—and Sierra Club does 

not challenge that finding before this Court.  See Rehearing Order P 18, 

JA ___; see also id. P 11 & n.30 (“It is well established that precedent 

agreements are significant evidence of demand for a project.”) (citing 

cases), JA ___.   

The Environmental Impact Statement also considered—and 

rejected—the prospect of overbuilding here because existing pipeline 
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systems are fully subscribed and thus “cannot provide firm 

transportation of the required volumes of gas to the area that Mountain 

Valley is proposing to serve.”  Certificate Order P 44 (citing EIS at 5-14, 

JA ___), JA ___.  These explanations show, under the arbitrary and 

capricious standard, the requisite rational connection between the facts 

the agency found and the choice it made.  See, e.g., Elec. Power Supply 

Ass’n, 577 U.S. at 292.  No more is required. 

III. The Commission’s environmental review of the Project’s 
aquatic-resource effects and cumulative effects fully 
complied with the National Environmental Policy Act 

Council on Environmental Quality regulations implementing 

NEPA require the Commission to “discuss possible mitigation measures 

in the [environmental impact statement] and Record of Decision.”  

Theodore Roosevelt Conservation P’ship v. Salazar, 616 F.3d 497, 503 

(D.C. Cir. 2010); see also S. Fork Band Council of W. Shoshone of Nev. v. 

Dep’t of Interior, 588 F.3d 718, 727 (9th Cir. 2009) (“Though NEPA, of 

course, does not require that . . . harms actually be mitigated, it does 

require that an [environmental impact statement] discuss mitigation 

measures, with ‘sufficient detail to ensure that environmental 

consequences have been fairly evaluated.’”) (quoting Methow Valley, 490 
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U.S. at 352).  Befitting a “rule of reason,” however, NEPA does not 

mandate discussion of “any particular mitigation plans” the agency 

might put in place.  See Citizens Against Burlington, Inc. v. Busey, 938 

F.2d 190, 206 (D.C. Cir. 1991); see also Methow Valley, 490 U.S. at 353 

(“[I]t would be inconsistent with NEPA[ ] . . . to demand the presence of 

a fully developed plan that will mitigate environmental harm before an 

agency can act.”); 40 C.F.R. § 1508.20.   

NEPA also requires the agency to examine the direct, indirect, 

and cumulative impacts of proposed actions.  See, e.g., Sierra Club v. 

Dep’t of Energy, 867 F.3d 189, 193 (D.C. Cir. 2017); see also 

EarthReports, Inc, v. FERC, 828 F.3d 949, 955 (D.C. Cir. 2016) (“To 

warrant consideration under NEPA, an effect had to be sufficiently 

likely to occur that a person of ordinary prudence would take it into 

account in reaching a decision.”) (cleaned up).  Cumulative impacts are 

those that would result “from the incremental impact of the action when 

added to other past, present, and reasonably foreseeable future actions 

regardless of what agency (Federal or non-Federal) or person 

undertakes such other actions.”  40 C.F.R. § 1508.7; see also City of 
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Boston Delegation, 897 F.3d at 253 (rejecting challenge to Commission’s 

consideration of a project’s cumulative effects). 

Sierra Club finds insufficient the Environmental Impact 

Statement’s discussion of mitigation measures and cumulative impacts.  

Neither claim has merit. 

A. The Environmental Impact Statement reasonably 
discussed mitigation  

In Sierra Club’s view, the Commission’s reliance on mitigation 

measures related to the Project’s impacts on aquatic resources fails 

NEPA’s “hard look” test.  See Br. 28–29, 35.  In fact, the Environmental 

Impact Statement here amply fulfills NEPA’s mandate on mitigation.   

It describes, for example, measures intended to limit impacts on 

riparian zones, including:  allowing a “riparian strip” at least 25 feet 

wide to permanently revegetate with native plant species across the 

entire construction right-of-way; maintaining “in an herbaceous state” a 

10-foot-wide corridor centered on the pipeline; and not clearing riparian 

areas between entry and exit points of horizontal drilling locations with 

the exception of a three-foot-wide path.  EIS at 4-49, JA ___; see also 

Mitigation Procedures at 15, 21, JA ___, ___; Erosion Plan at 19, JA ___.   
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To mitigate erosion and runoff during construction, Mountain 

Valley must direct water discharged from excavation to vegetated land 

surfaces.  EIS at 4-50, JA ___; see also id. at 1-12 (describing measures 

for maintaining upland runoff from entering the right-of-way and 

managing stormwater and sediment during construction), JA ___; 

Mitigation Procedures at 20–21, JA ___–__.  The Environmental Impact 

Statement also notes that reintroducing water discharged from 

excavation would limit both the scale and timing of “potential 

dewatering impacts,” without effect on surface waters.  EIS at 4-50, 

JA ___.   

As detailed further in the Environmental Impact Statement, 

Mountain Valley must also minimize impacts like erosion or transport 

of sediment that may result from hydrostatic testing (to verify the 

pipeline’s structural integrity)—by discharging water used in testing 

over vegetated land surfaces through “energy dissipation devices, filter 

bags, or hay bale-lined dewatering structures,” regulating the discharge 

rate using such devices or valves, and adhering to state requirements 

on sampling, monitoring, and effluent limits on discharges of 
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hydrostatic testing water.  Id.; see also Mitigation Procedures at 23–24, 

JA ___–__.   

The Impact Statement also describes, in detail, measures 

Mountain Valley must implement to limit or prevent impacts from flash 

flooding.  These include installing erosion and sediment controls (e.g., 

trench breakers and water bars6) to inhibit water flow along the trench 

and right-of-way, monitoring and adjusting as needed erosion controls 

to account for weather conditions and heavy precipitation events, 

prioritizing scheduling to minimize construction activities within 

floodplain areas during seasonal high water periods, and removing 

equipment or loose material from potentially affected areas before 

anticipated significant rain.  EIS at 4-50, JA ___; see also id. at 4-44, 

JA ___; Erosion Plan at 11–12, JA ___–__.  After construction, Mountain 

Valley must restore ground surfaces and vegetation to facilitate 

overland water flow conditions as they existed pre-construction.  EIS at 

4-50, JA ___.    

 
6 Trench breakers include sand bags or foam used to “prevent 
subsurface water movement along the pipeline.”  EIS at 2-19, JA ___.  
Water bars are another erosion control measure used on slopes to 
inhibit water flow, id. at 2-21, 4-50, JA ___, ___.   
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And more still, under the certificate a team of environmental 

inspectors will review and ensure Mountain Valley’s compliance with 

all mitigation measures and have authority to “stop work” immediately 

for all activities and to order correction of violations.  Certificate Order, 

Condition 7, JA ___; EIS at 2-30, JA ___; see also Erosion Plan at 3–5, 

JA ___–__.  Mountain Valley must also fund a third-party compliance 

monitor during the construction phase of the Project, who would report 

to FERC staff; FERC staff would continue to conduct its own 

inspections, during both compliance and restoration phases.  See EIS at 

2-30, JA ___; see also EIS at ES-11 (listing among “major conclusions” 

the existence of “an environmental inspection program and a third-

party monitoring oversight program” to ensure compliance with 

mitigation measures required under the certificate), JA ___; Rehearing 

Order P 28, JA ___; Mountain Valley Pipeline, LLC, 173 FERC ¶ 61,027, 

at P 29 (2020) (“Commission staff's experience monitoring pipeline 

construction for thousands of projects spanning tens of thousands of 

miles across the United States makes staff qualified to assess 

environmental impacts associated with construction and restoration of 

rights-of-way.”).   
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Mountain Valley also agreed to implement supplemental 

measures that exceed Virginia and North Carolina minimum standards 

on erosion and sediment control, including increased inspection 

frequency and authorizing inspectors to supplement erosion and 

sediment controls to better address field conditions.  EIS at 1-12, 

JA ___; Erosion Plan at 4–5 (noting inspection frequency), JA ___–__; 

see also June 21, 2019 Mountain Valley Resp. to FERC Information 

Request No. 3, R.395, JA ___.  To the extent Sierra Club challenges the 

Commission’s reliance on Mountain Valley’s representations, Br. 30, 32, 

this Court has found that agencies may reasonably count on the good 

faith of licensees.  See, e.g., Murray Energy Corp. v. FERC, 629 F.3d 

231, 240 (D.C. Cir. 2011) (approving FERC’s assumption, in the absence 

of contrary evidence, that a licensee would act in good faith in 

developing a post-construction mitigation plan); accord Town of 

Weymouth v. FERC, Nos. 17-1135, et al., 2018 WL 6921213, at *2 (D.C. 

Cir. Dec. 27, 2018) (affirming FERC’s reliance on pipelines’ good faith 

that they would comply with federal safety regulations). 

This record is far from “perfunctory,” Br. 26—rather, this 

Environmental Impact Statement’s comprehensive discussion of 
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mitigation measures bears greater resemblance to that in 

environmental documents this Court has upheld under NEPA’s rule of 

reason.  See, e.g., Indian River Cnty. v. U.S. Dep’t of Transp., 945 F.3d 

515, 534 (D.C. Cir. 2019) (finding that agency’s environmental impact 

statement “sets forth a host of mitigation measures to ameliorate” 

negative impacts on numerous environmental resources including water 

resources, land use, and air quality, as well as “a thorough discussion of 

pedestrian safety”); State of N.Y. v. Nuclear Reg. Comm’n, 824 F.3d 

1012, 1018 (D.C. Cir. 2016) (finding nothing in the environmental 

impact statement to indicate that the agency’s discussion of mitigation 

measures “went astray of NEPA’s rule of reason”); see also Neighbors of 

Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 

1998) (Forest Service’s “perfunctory” description of mitigation consisted 

of general references to “improvements in fish habitats,” “riparian 

enclosures (fences around riparian areas to keep cattle out) and fish 

passage restoration (removing fish passage blockages)”) (cited at Sierra 

Club Br. 29).  This Court, moreover, has previously rejected a similar 

NEPA claim challenging the Commission’s environmental review of 

Mountain Valley’s mainline project.  See Appalachian Voices, 2019 WL 
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847199, at *2 (concluding that FERC “adequately considered and 

disclosed erosion and sedimentation impacts on aquatic resources”). 

Sierra Club also claims that the Commission’s NEPA analysis is 

arbitrary and capricious because it lacks support for relying on 

sediment and erosion control measures that failed to prevent impacts 

during construction of Mountain Valley’s mainline system in 2018.  See 

Br. 31–32, 35.  In fact, however, the Environmental Impact Statement 

drew upon available empirical data for its prediction that the Southgate 

Project likely would not experience the same erosion issues as the 

mainline.  EIS at 1-12.   

That data showed 2018 precipitation to be an outlier.  As the 

Environmental Impact Statement noted, that year was the wettest on 

record (since 1895) for Roanoke County, Virginia, marking a 51 percent 

increase in rainfall over the annual median for the 124-year recording 

period.  EIS at 1-12, JA ___.  September and October 2018 saw sharply 

intense rainfall events over short durations, such as Hurricanes 

Florence and Michael and Subtropical Storm Alberto.  Id.  These 

historic, “record breaking” precipitation levels during 2018 generated 

stormwater and flooding within each of the watersheds affected by the 
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mainline—and thus set apart that project from the Southgate Project.  

See id.  And while the Commission acknowledged (in the agency 

proceeding related to the mainline) “slightly different outcomes” on 

erosion and sedimentation impacts than those projected in the final 

environmental impact statement for that project “due to unpredictable 

rainfall events,” it still concluded that “the resulting impacts are not 

significant enough to warrant a supplemental [environmental impact 

statement].”  Mountain Valley Pipeline, LLC, 173 FERC ¶ 61,027, at 

P 39. 

Sierra Club (Br. 34) disputes the Commission’s reliance on 2018 

rainfall data, citing an article that notes the effects of climate change on 

precipitation patterns—but such generic references alone to the global 

impacts of climate change do not demonstrate that the agency’s review 

of a specific project, or the Environmental Impact Statement’s reliance 

on data specific to that project’s region, fails NEPA’s rule of reason.  As 

for Sierra Club’s allegation on post-2018 violations on the mainline, it 

ignores the Environmental Impact Statement’s finding of another 

distinguishing feature—i.e., the flatter terrain of the Southgate Project 
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area is less likely to experience erosion and sediment issues.  See EIS at 

1-12, JA ___.   

These predictive judgments by the agency, based on both its 

experience and the evidence developed in the record, were reasonable, 

especially given the absence of any contrary empirical data in the 

record.  See Prometheus, 141 S. Ct. at 1160 (“In the absence of 

additional data from commenters, the FCC made a reasonable 

predictive judgment based on the evidence it had.”) (citing Motor 

Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 

U.S. 29, 52 (1983)).  This record is very different from that of cases like 

South Fork Band Council, where the environmental impact statement 

said “[n]othing whatsoever” about “whether the anticipated harms could 

be avoided by any of the listed mitigation measures” relating to 

groundwater.  588 F.3d at 727 (cited at Br. 29). 

The Environmental Impact Statement, moreover, explains that 

the Project’s erosion and sediment control measures are subject to both 

adjustment as needed by the certificate holder and regular oversight by 

Commission staff.  See EIS at 1-12 (describing Mountain Valley’s 

obligations to monitor weather conditions during construction and 
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adjust erosion control measures, as necessary, to mitigate impacts from 

heavy precipitation), JA ___; id. at 4-44, 4-50 (same), JA ___, ___; id. at 

1-12–13 (FERC representatives must be on-site during construction to 

document the effectiveness of erosion control measures and verify they 

are properly maintained; and Mountain Valley must file weekly status 

reports with the Commission to document compliance with erosion 

control requirements, among other things), JA ___–__; Certificate 

Order, Envtl. Condition No. 8 (requiring reports to include “a 

description of the corrective actions implemented in response to all 

instances of noncompliance . . . [and] the effectiveness of all corrective 

and remedial actions implemented”), JA ___.  The Commission thus 

reasonably concluded that prior instances of noncompliance at other 

projects do not demonstrate that such mitigation measures here are 

“fatally flawed.”  See Rehearing Order P 28, JA ___.  

The certificate also empowers the FERC-delegated official with 

broad authority to “take whatever steps are necessary to ensure the 

protection of environmental resources during construction and 

operation of the Project,” including modifying the certificate’s conditions 

and ordering the stoppage of construction.  Certificate Order, Envtl. 
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Condition No. 2, JA ___.  And if the certificate holder fails to adhere to 

the mandatory conditions of the certificate, the Commission stands 

ready to take any necessary and immediate corrective actions, including 

initiating enforcement proceedings to protect the public.  See, e.g., 

Midship Pipeline Co., 174 FERC ¶ 61,220, at PP 1, 12 (2021) (ordering 

pipeline “to take immediate action to remedy unresolved restoration 

issues,” and cautioning that “[o]utstanding compliance issues may be 

referred to the Commission’s Office of Enforcement for further 

investigation”); Rover Pipeline, LLC, 174 FERC ¶ 61,208, at P 1 (2021) 

(ordering respondents to show cause why they should not be (1) found to 

have violated FERC regulations based on alleged misrepresentations in 

their application for a certificate of public convenience and necessity 

and (2) assessed a civil penalty of over $20 million); Enforcement of 

Statutes, Regulations and Orders, Revised Policy Statement on 

Enforcement, 123 FERC ¶ 61,156, at P 6 (2008) (noting that FERC “has 

a number of enforcement tools at its disposal in overseeing those areas 

of the electric, natural gas, hydroelectric, and oil pipeline industries” 

within its jurisdiction, including “the ability to condition, suspend, or 

revoke . . . certificate authority”).   
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All of this together is enough to satisfy both NEPA’s information-

forcing mandate and the arbitrary and capricious standard.  See 

Rehearing Order P 28 (finding that the combination of FERC’s Erosion 

Plan and Mitigation Procedures, its staff’s “experience monitoring the 

construction of the project and ultimate restoration of the right-of-way, 

and the deployment of environmental inspectors along each 

construction spread” sufficiently mitigated impacts on aquatic 

resources), JA ___; see also, e.g., Mayo v. Reynolds, 875 F.3d 11, 22 (D.C. 

Cir. 2017) (“All in all, given the level of detail in the assessment, there 

is no question that the 2007 EIS ‘adequately considered and disclosed 

the environmental impact of’ the 2007 Plan’s preferred elk-reduction 

program, its necessity, and its alternatives.”).   

B. The Environmental Impact Statement reasonably 
discussed the Project’s cumulative impacts  

An agency’s cumulative-impact analysis need only consider effects 

“‘in the same geographic area’” as the one under review.  Sierra Club v. 

FERC (Freeport), 827 F.3d 36, 50 (D.C. Cir. 2016) (quoting TOMAC, 

Taxpayers of Mich. Against Casinos v. Norton, 433 F.3d 852, 864 (D.C. 

Cir. 2006)); see also Grand Canyon Trust v. FAA, 290 F.3d 339, 345 

(D.C. Cir. 2002) (NEPA cumulative impacts apply to impacts in the 
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same area).  And because determinations as to the appropriate size and 

location of the relevant geographic area require “‘a high level of 

technical expertise,’” this Court has deemed them “‘assigned to the 

special competency of’ the Commission.”  Sierra Club (Freeport), 827 

F.3d at 49 (quoting Kleppe v. Sierra Club, 427 U.S. 390, 412, 414 

(1976)).   

The Environmental Impact Statement for the Southgate Project 

defined the geographic scope for its cumulative-impact analysis on 

water resources as actions within the same “hydrologic unit code”-10 (or 

“HUC-10”) watershed boundary.7  EIS at 4-227, 4-240, JA ___, ___.  It 

identified seven HUC-10 watersheds—in total over a million acres—

crossed by the Project and 41 other projects (four of which are FERC-

jurisdictional natural gas projects, including Mountain Valley’s 

mainline system).  Id. at 4-230, 4-240–242, JA ___, ___–__; Rehearing 

Order P 30, JA ___.  The Southgate Project would affect no more than 

0.3 percent of each watershed—or just over 1,400 acres out of the total 

 
7 The U.S. Geological Survey designates hydrologic unit codes, which 
identify hydrological features such as drainage basins or watersheds.  
HUC-10 refers to “a watershed typically 40,000-250,000 acres in area.”  
Certificate Order P 93 n.189, JA ___.   
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one million-plus acres covered by all these watersheds—according to the 

Environmental Impact Statement.  Rehearing Order P 30, JA ___; EIS 

at 4-230–231, JA ___–__.   

Notwithstanding this broad geographic scope, Sierra Club still 

claims that the Environmental Impact Statement’s conclusion on the 

Project’s cumulative impacts on waterbodies overlooks “substantial[] 

overlap” of the Project and Mountain Valley’s mainline.  Br. 37–38.  In 

Sierra Club’s view, that conclusion is both unsupported and conclusory.  

Id. 

But this claim neglects the discussion that precedes the agency 

staff’s conclusion.  The Environmental Impact Statement acknowledged 

that in-stream activities8 of all the various projects (including both 

Southgate and the mainline) within the affected HUC-10 watersheds 

“have the greatest potential to contribute to cumulative impacts on 

surface water resources through increased turbidity.”9  EIS at 4-242, 

 
8 In-stream activities may include dredging and open-cut pipeline 
crossing techniques.  EIS at 4-242, JA ___.   
9 See Marsh, 490 U.S. at 364 n.2 (turbidity “is an expression of the 
optical property of water which causes light to be scattered and 
absorbed rather than transmitted through in straight lines,” and “is 
caused by the presence of suspended matter”) (internal quotation marks 
omitted). 
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JA ___.  These impacts, however, “are typically minor due to the short 

duration of in-water activities.”  Id.  So even if a turbidity plume 

(essentially cloudy water) travels downstream, the Environmental 

Impact Statement explained, “typically the plume would disperse and 

become diluted to background levels within several days.”  Id.; see also 

id. at 4-51, JA ___; Rehearing Order P 30, JA ___.   

From this judgment, the Statement reasonably concluded that the 

Project “would contribute little to the long-term cumulative impacts on 

waterbodies because the majority of the potential impacts are short-

term.”  EIS at 4-243 (emphasis added), JA ___; see also Rehearing Order 

P 30, JA ___.  The Commission also found that cumulative impacts of 

the Project with other projects in the area were unlikely to 

meaningfully contribute to sedimentation within the Kerr Reservoir, 

which is over 30 miles away from the Project and is outside the HUC-10 

watersheds affected by the Project.  Rehearing Order P 30, JA ___.  The 

Environmental Impact Statement thus “‘contains sufficient discussion 

of’” the cumulative impacts of the Southgate Project and is “‘well-

considered.’”  City of Boston Delegation, 897 F.3d at 253 (quoting 

Myersville, 783 F.3d at 1325); see also Sierra Club, 867 F.3d at 1370 
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(affirming FERC environmental impact statement discussion of 

cumulative effects).   

Southgate and the mainline, admittedly, do cross two of the same 

waterbodies.  Still, the Environmental Impact Statement found that 

any additive cumulative impacts from sedimentation were unlikely to 

be significant, given that (1) the crossing locations are at least 3.5 miles 

apart and (2) these projects share no overlapping workspaces.  EIS at 4-

243, JA ___; see also id. at 4-242 (“Projects involving in-water work 

would have to occur within similar timeframes within close distance to 

have a cumulative effect on turbidity within the waterbody or 

watershed.”) (emphasis added), JA ___; Rehearing Order P 31 (noting 

that Southgate crosses Little Cherrystone Creek and Cherrystone 

Creek approximately 3.5 miles and 10 miles, respectively, downstream 

of the mainline crossing), JA ___.   

Sierra Club challenges that finding, appealing to “broadly 

accepted science,” Br. 38, and noting the “research” it cited in its 

rehearing brief to the agency.  See id. at 38–39 (citing Rehearing Br. 43, 

JA ___).  That research consists of a website entitled “Sediment 

Transport and Deposition,” with subtitles like “What is Sediment?” and 
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“Where does Sediment Come From?”  But neither that website nor the 

City of Roanoke “briefing” that Sierra Club also cites (Br. 39) shows 

that sediment “can travel up to hundreds of miles downstream 

depending on conditions,” Br. 38.   

Nor does Sierra Club offer anything to counter this Court’s 

traditional deference to an agency’s findings on scientific and technical 

matters.  See, e.g., Myersville, 783 F.3d at 1314 (“[W]e must afford an 

extreme degree of deference to the Commission’s scientific analysis”) 

(internal quotation marks omitted); Elec. Indus. Ass’n Consumer Elecs. 

Grp. v. FCC, 636 F.2d 689, 695 (D.C. Cir. 1980) (deference to the agency 

“is especially appropriate in this instance because of the scientific 

nature of the questions involved, questions which call for the technical 

expertise of an agency and not the more general background of a lay 

judiciary”).   

As this Court has explained, “[w]e must look at the decision not as 

the chemist, biologist or statistician that we are qualified neither by 

training nor experience to be, but as a reviewing court exercising our 

narrowly defined duty of holding agencies to certain minimal standards 

of rationality.”  Ethyl Corp. v. EPA, 541 F.2d 1, 36 (D.C. Cir. 1976) (en 
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banc) (footnote omitted); see also Nat. Res. Def. Council, Inc. v. EPA, 824 

F.2d 1211, 1216 (D.C. Cir. 1987) (“Happily, it is not for the judicial 

branch to undertake comparative evaluations of conflicting scientific 

evidence.  Our review aims only to discern whether the agency’s 

evaluation was rational.”).  The record here shows rational agency 

decisionmaking—and Sierra Club’s disagreement with the agency’s 

conclusions as to the Southgate Project do not show them to be 

arbitrary and capricious.  See, e.g., New England Power Generators 

Ass’n, 757 F.3d at 297; Public Citizen, 374 F.3d at 1263.    

Sierra Club, Br. 40, also disputes the Environmental Impact 

Statement’s timing prediction on cumulative impacts—i.e., such 

impacts from Southgate together with the mainline were unlikely 

because “stream crossings would not occur within the same time frame 

due to the construction schedules for both projects.”  EIS at 4-243, 

JA ___.  But that prediction was reasonable, given that construction on 

the mainline right-of-way was largely complete before FERC staff 

issued the Environmental Impact Statement for Southgate or the 

Commission issued the certificate.  See Certificate Order P 7 (Mountain 

Valley “had completed construction (trenched, installed, and backfilled 
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the pipeline) on about 78 [percent] of the Mainline System right-of-way” 

when FERC staff issued the October 15, 2019 stop-work order on that 

project), JA ___; see also City of Boston Delegation, 897 F.3d at 253 

(“[T]he adequacy of an environmental impact statement is judged by 

reference to the information available to the agency at the time of 

review, such that the agency is expected to consider only those future 

impacts that are reasonably foreseeable.”).   

Sierra Club’s contrary view, founded on speculation, is not enough 

to show that the Environmental Impact Statement’s finding was 

arbitrary.  See Br. 40 (“[T]hese schedules are far from set in stone, as 

the numerous delays and schedule adjustments on the Mainline 

demonstrate.”); see also Prometheus, 141 S. Ct. at 1160 (rejecting 

arbitrary-and-capricious challenge to an agency’s predictive judgment, 

which was “reasonable . . . based on the evidence it had”).  And as for 

the condition in the certificate that authorizes Southgate construction 

on only upon resumption of mainline construction, Certificate Order 

P 9, JA ___, that limitation does not necessarily lead to the conclusion 

that construction on projects will proceed simultaneously—nor does it 

show the agency conclusion to be arbitrary.   
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IV. Intervenors’ claims are not properly before the Court and 
offer no basis for reversal 

A. This Court should decline to entertain any of the new 
issues raised by Intervenors  

Intervenor Tribes raise several new issues, related to cultural and 

historic impacts, none of which is presented in Petitioners’ opening brief 

to this Court.  Because this Court traditionally limits intervenor 

participation to the scope of the original petition for review, and because 

Intervenors did not themselves petition for review, this Court should 

exercise its discretion not to consider any of Intervenors’ claims here.  

See, e.g., Platte River Whooping Crane Critical Habitat Maintenance 

Trust v. FERC, 962 F.2d 27, 37 n.4 (D.C. Cir. 1992) (“Absent 

extraordinary circumstances not present here, we have held that 

intervenors may only join issue on a matter that has been brought 

before the court by another party.”) (internal citations and quotation 

marks omitted); Nat’l Ass’n of Regulatory Util. Comm’rs v. ICC, 41 F.3d 

721, 729–30 (D.C. Cir. 1994) (stating that only in extraordinary cases 

may an intervenor raise additional issues not raised by petitioners); 

Lamprecht v. FCC, 958 F.2d 382, 389 (D.C. Cir. 1992) (intervenors 

“cannot expand the proceedings”); see also Vinson v. Wash. Gas Light 

Co., 321 U.S. 489, 498 (1944) (noting the “usual” procedural rule that 
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“an intervenor is admitted to the proceeding as it stands, and in respect 

of the pending issues, but is not permitted to enlarge those issues or 

compel an alteration of the nature of the proceeding”).   

Intervenors had the opportunity to petition for review here, see 15 

U.S.C. § 717r(b), yet offered no excuse for not doing so.  See, e.g., Am. 

Fuel & Petrochemical Mfrs. v. EPA, 937 F.3d 559, 590 (D.C. Cir. 2019) 

(“[W]e are reticent to consider an intervenor-only argument if the 

intervenor ‘had every incentive to petition for review of the 

administrative decision and its failure to do so was without excuse.’”) 

(quoting Synovus Fin. Corp. v. Bd. of Governors, 952 F.2d 426, 434 (D.C. 

Cir. 1991)).  That the Commission, as an exercise of agency discretion, 

granted Tribes’ untimely motion to intervene in the agency proceeding 

below, see Certificate Order P 14, JA ___, and did not oppose their 

motion to intervene in the appellate proceeding, does not grant them 

license to expand the proceeding on review.  Cf. Old Dominion Elec. 

Coop. v. FERC, 898 F.3d 1254, 1259 (D.C. Cir. 2018) (considering 

intervenor argument that was “closely related” to petitioner’s 

argument).   
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B. Intervenors fail to show that the process they 
received violated the National Historic Preservation 
Act or NEPA 

Should the Court proceed to the merits of Intervenors’ claims, the 

record here shows that the Commission provided Tribes all the process 

they were due under the National Historic Preservation Act and NEPA.  

Like NEPA, section 106 of the National Historic Preservation Act is 

essentially a procedural statute.  City of Alexandria v. Slater, 198 F.3d 

862, 871 (D.C. Cir. 1999).  It “requires [the Commission] to consult with 

any Indian tribe . . . that attaches religious and cultural significance to 

historic properties that may be affected by an undertaking.”  36 C.F.R. 

§ 800.2(c)(2)(ii); see also id. § 800.6(a); Rehearing Order P 43, JA ___.   

The record belies Tribes’ claim (Intervenors Br. 11–13) that the 

Commission failed to provide them a reasonable opportunity, under 36 

C.F.R. § 800.2(c)(2)(ii)(A), to participate in the section 106 consultation 

process.  That regulation requires the agency to ensure that the section 

106 process gives a tribe “a reasonable opportunity to identify its 

concerns about historic properties, advise on the identification and 

evaluation of historic properties, including those of traditional religious 

and cultural importance, articulate its views on the undertaking’s 
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effects on such properties, and participate in the resolution of adverse 

effects.”  36 C.F.R. § 800.2(c)(2)(ii)(A) (emphasis added).   

Agency staff here followed the regulation’s exhortation that 

consultation “should commence early in the planning process,” id.  

Commission staff initiated consultation on August 8, 2018 by mailing 

the notice of intent to prepare an environmental impact statement for 

the Project, R.62, to thousands of interested parties, including the 

Virginia and North Carolina State Historic Preservation Offices, 33 

federally recognized tribes, and 10 Native American organizations or 

state-recognized tribes in Virginia and North Carolina.  Certificate 

Order PP 69, 121, JA ___, ____; EIS at 4-158, JA ___.  Staff also sent 

individual letters to 25 federally recognized tribes, including the 

Monacan Indian Nation, on October 16, 2018.  Certificate Order P 121, 

JA ___; see also 36 C.F.R. § 800.2(c)(2)(ii)(A) (“It is the responsibility of 

the agency official to make a reasonable and good faith effort to identify 

Indian tribes . . . that shall be consulted in the section 106 process.”).   

Tribes had multiple opportunities to share their input and 

articulate their views in writing on the Project’s effects on historic 

properties.  In July 2019, both the Monacan Indian Nation and the 
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Sappony Tribe offered comments on the cultural resources reports 

prepared for the Project.  Certificate Order P 121, JA ___; EIS at 4-159, 

JA ___.  Intervenors incorrectly claim that Mountain Valley did not 

provide them with the cultural resources reports “until nearly a month 

after the Draft Programmatic Agreement comments were due, and 

three weeks after the Final EIS was published.”  Br. 14.  Yet several 

pages later, Br. 22, Intervenors cite their own July 2019 comments on 

those reports—well before the January 2020 draft programmatic 

agreement (R.546) and the February 2020 Environmental Impact 

Statement.  Both Tribes also provided written comments on the draft 

environmental impact statement in September, November, and 

December 2019, Certificate Order P 121, JA ___, EIS at 4-159, JA ___, 

to which agency staff provided responses in the final Environmental 

Impact Statement.  Certificate Order P 121 & n.273 (citing EIS, 

Appendix I.3 at I.3-62–80, JA ___–__), JA ___.   

Agency staff also held in-person or telephone meetings with three 

federally recognized tribes, including a January 17, 2019 meeting with 

representatives of the Monacan Indian Nation in Richmond, Virginia.  

Certificate Order P 121, JA ___.  While Intervenors complain that the 
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agency should have held more in-person meetings, Br. 16, 21, the 

Commission followed its practice of conducting consultation through a 

combination of issuing public notices, communicating both in writing 

and through in-person meetings, and preparing NEPA documents that 

are subject to public notice and comment.  See Rehearing Order P 48, 

JA ___; Certificate Order P 122, JA ___; see also EIS at 4-157–160, 

JA ___–__.   

That process satisfied the regulatory requirements implementing 

the Preservation Act, notwithstanding Tribes’ preference for more 

process.  See, e.g., 36 C.F.R. § 800.2(a)(4) (“The agency official should 

plan consultations appropriate to the scale of the undertaking and the 

scope of Federal involvement and coordinated with other requirements 

of other statutes, as applicable . . . .  The [Advisory] Council encourages 

the agency official to use to the extent possible existing agency 

procedures and mechanisms to fulfill the consultation requirements of 

this part.”).   

The process here also appropriately adhered to other Commission 

regulations and policies, including its rules on off-the-record 

communications in contested proceedings.  Because Tribes were parties 
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to the agency proceeding, the Commission’s ex parte regulations 

prevented it and its staff from communicating with Tribes “via off-the-

record, non-public communications.”  Rehearing Order P 48 n.182, 

JA ___; see also 18 C.F.R. § 2.1c(d) (“As an independent regulatory 

agency, the Commission functions as a neutral, quasi-judicial body, 

rendering decisions on applications filed with it, and resolving issues 

among parties appearing before it, including Indian tribes.  Therefore, 

the provisions of the Administrative Procedure Act and the 

Commission’s rules concerning off-the-record communications, as well 

as the nature of the Commission's licensing and certificating processes 

. . . , place some limitations on the nature and type of consultation that 

the Commission may engage in with any party in a contested case.”).  

To account for these rules, the Commission’s practice is “to address 

tribal input and concerns in its environmental documents and 

decisions”—i.e., through a “primarily paper consultation.”  See 

Rehearing Order PP 49 & n.186, 54, JA ___–__, ___; 18 C.F.R. § 2.1c(e) 

(Commission “will use the agency’s environmental and decisional 

documents to communicate how tribal input has been considered”); see 

also Revision to Policy Statement on Consultation with Indian Tribes in 
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Commission Proceedings, Order No. 863, 169 FERC ¶ 61,036, at P 5 

(2019).   

Tribes also contend that they were not given “any opportunity” to 

participate in the resolution of adverse effects or develop alternatives or 

modifications to the programmatic agreement.  Br. 15; see also 36 

C.F.R. § 800.6(b)(1)(iv) (the Commission and the State Historic 

Preservation Officers must execute an agreement if they agree on how 

to resolve a project’s adverse effects); Rehearing Order P 43, JA ___.  

Again, incorrect.   

While Tribes each sent letters to the Commission on January 16, 

2020 (R.548 and R.549) and February 7, 2020 (R.560 and R.561) 

complaining about the process and lack of consultation on the January 

8 draft programmatic agreement (R.546), they offered no substantive 

comments or textual edits on the draft itself.  See Rehearing Order P 44 

n.166, JA ___; Certificate Order P 114 n.254, JA ___.  Nor did they move 

at any time for procedural relief from the Commission, such as an 

extension of the 30-day deadline for comments on the draft agreement.  

See Sappony Tribe Ltr. at 1 (Jan. 16, 2020) (characterizing as 

“unreasonable” the 30-day comment deadline), R.548, JA ___; Monacan 
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Nation Ltr. at 1 (Feb. 7, 2020) (FERC engaged in a “rush job”), R.560, 

JA ___; 18 C.F.R. § 385.2008(a) (“Except as otherwise provided by law, 

the time by which any person is required or allowed to act under any 

statute, rule, or order may be extended by the decisional authority for 

good cause, upon a motion made before the expiration of the period 

prescribed or previously extended.”) (emphasis added).   

The Virginia State Historic Preservation Officer provided 

comments to the Commission on Tribes’ behalf on April 1, 2020, to 

which Commission staff responded on April 10.  Rehearing Order P 44 

& n.165, JA ___; Certificate Order P 114, JA ___; Ltr. of Roger W. 

Kirchen, Va. Dep’t of Historic Resources (Apr. 1, 2020), R.589, JA ___; 

FERC staff response letter (Apr. 10, 2020), R.590, JA ___.  In a 

subsequent letter enclosing his signature on the final programmatic 

agreement, the Virginia official noted the “difference of opinion 

regarding the sufficiency of consultation”—but found no basis to 

terminate consultation with FERC on the agreement and concluded 

that “the [programmatic agreement] clearly outlines a process that 

includes the Tribes in decision-making.”  Ltr. of Roger W. Kirchen, Va. 

Dep’t of Historic Resources at 1 (May 18, 2020), R.598, JA ___.   
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The execution of the agreement here followed 36 C.F.R. 

§ 800.6(b)(1)(iv):  “If the agency official and the [State Historic 

Preservation Officer] agree on how the adverse effects will be resolved, 

they shall execute a memorandum of agreement.”  The final 

programmatic agreement, signed by the Commission and both the 

Virginia and North Carolina State Historic Preservation Officers, 

concluded the section 106 process.  Certificate Order P 114, JA ___; see 

also 36 C.F.R. § 800.6(c) (“A memorandum of agreement executed and 

implemented pursuant to this section evidences the agency official’s 

compliance with section 106 and this part and shall govern the 

undertaking and all of its parts.”).   

As the Commission correctly noted, the only required signatories 

to a section 106 agreement are the agency official, the appropriate state 

historic preservation officer, and, if participating, the Advisory Council 

on Historic Preservation.  Certificate Order P 117 & n. 260, JA ___; 36 

C.F.R. § 800.6(c)(1); see also Certificate Order P 113 (Advisory Council 

declined to participate in consultation on adverse effects), JA ___.  And 

though the agency exercised its discretion to invite Tribes to sign the 

agreement and they declined to do so, per 36 C.F.R. § 800.6(c)(3) “[t]he 
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refusal of any party invited to concur in the memorandum of agreement 

does not invalidate the memorandum of agreement.”  See Certificate 

Order P 117, JA ___.  The Commission thus reasonably concluded that 

it complied “with both the letter and spirit of section 106” of the 

Preservation Act.  Id. P 116, JA ___.   

Tribes nonetheless contend that section 106 “requires meaningful 

involvement with all consulting parties prior to drafting any 

agreement.”  Br. 18.  But the regulation (on agreements to resolve 

adverse effects) itself suggests no such temporal bright line.  It states 

simply that “[t]he agency official shall consult with the [State Historic 

Preservation Officer] and other consulting parties to seek ways to avoid, 

minimize or mitigate the adverse effects.”  36 C.F.R. § 800.6(b)(1)(i).   

And the agency’s consultations with Tribes, both before drafting 

the agreement (supra at 55–56) and after, satisfied this requirement.  

Indeed, as the Commission reasonably noted, “[t]he purpose of 

distributing the draft agreement was to elicit substantive comments and 

edits from the consulting parties,” Certificate Order P 119 (emphasis 

added), JA ___, which Tribes never bothered to provide, see id. P 114 

n.254, JA ___; supra at 59.   
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This record shows that Tribes had “a reasonable opportunity to 

identify [their] concerns about historic properties, advise on the 

identification and evaluation of historic properties, including those of 

traditional religious and cultural importance, articulate [their] views on 

the undertaking’s effects on such properties, and participate in the 

resolution of adverse effects.”  36 C.F.R. § 800.2(c)(2)(ii)(A).  For their 

part, Intervenors do not cite a single case to support their opinion of 

that regulation—or for that matter any of their claims under the 

National Historic Preservation Act.   

 Tribes also suggest, Br. 26, that the Commission “seems to have” 

improperly delegated its section 106 consultation responsibilities to 

Mountain Valley.  Not so.  The Commission emphasized that it 

independently evaluated the Project’s effects on historic and culturally 

significant properties and followed the regulation’s mandate that “[t]he 

agency official remains legally responsible for all required findings and 

conclusions,” 36 C.F.R. § 800.2(a)(3)).  Rehearing Order P 51, JA ___.  

So long as the agency follows that mandate, it “may use the services of 

applicants” to “prepare information, analyses and recommendations 
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under this part,” as the Commission correctly recognized.  Rehearing 

Order P 51 (quoting 36 C.F.R. § 800.2(a)(3)), JA ___.   

In any event, the record indicates that the Commission properly 

engaged in government-to-government consultation under section 106 

of the Preservation Act, including giving Tribes “a reasonable 

opportunity” to identify concerns, articulate their views, and participate 

in the resolution of adverse effects.  See 36 C.F.R. § 800.2(c)(2)(ii)(A); 

Appalachian Voices, 2019 WL 847199, at *3 (finding that FERC did not 

violate petitioners’ rights under the Preservation Act).  For the same 

reason, Tribes’ NEPA claim—founded on the same alleged lack of 

consultation—fails as well.  See Br. 31–32; see also Rehearing Order 

P 52 (finding that Commission’s issuance of the certificate “only after 

considering the impacts on historic properties and cultural resources” 

as detailed in the Environmental Impact Statement was fully consistent 

with NEPA), JA ___.   

CONCLUSION 

The petition for review should be denied. 
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Page 142 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 703

ity shall not be dismissed nor relief therein be 

denied on the ground that it is against the 

United States or that the United States is an in-

dispensable party. The United States may be 

named as a defendant in any such action, and a 

judgment or decree may be entered against the 

United States: Provided, That any mandatory or 

injunctive decree shall specify the Federal offi-

cer or officers (by name or by title), and their 

successors in office, personally responsible for 

compliance. Nothing herein (1) affects other lim-

itations on judicial review or the power or duty 

of the court to dismiss any action or deny relief 

on any other appropriate legal or equitable 

ground; or (2) confers authority to grant relief if 

any other statute that grants consent to suit ex-

pressly or impliedly forbids the relief which is 

sought. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 

94–574, § 1, Oct. 21, 1976, 90 Stat. 2721.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(a). June 11, 1946, ch. 324, § 10(a), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

AMENDMENTS 

1976—Pub. L. 94–574 removed the defense of sovereign 

immunity as a bar to judicial review of Federal admin-

istrative action otherwise subject to judicial review. 

§ 703. Form and venue of proceeding

The form of proceeding for judicial review is

the special statutory review proceeding relevant 

to the subject matter in a court specified by 

statute or, in the absence or inadequacy thereof, 

any applicable form of legal action, including 

actions for declaratory judgments or writs of 

prohibitory or mandatory injunction or habeas 

corpus, in a court of competent jurisdiction. If 

no special statutory review proceeding is appli-

cable, the action for judicial review may be 

brought against the United States, the agency 

by its official title, or the appropriate officer. 

Except to the extent that prior, adequate, and 

exclusive opportunity for judicial review is pro-

vided by law, agency action is subject to judicial 

review in civil or criminal proceedings for judi-

cial enforcement. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 

94–574, § 1, Oct. 21, 1976, 90 Stat. 2721.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(b). June 11, 1946, ch. 324, § 10(b), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

AMENDMENTS 

1976—Pub. L. 94–574 provided that if no special statu-

tory review proceeding is applicable, the action for ju-

dicial review may be brought against the United 

States, the agency by its official title, or the appro-

priate officer as defendant. 

§ 704. Actions reviewable

Agency action made reviewable by statute and

final agency action for which there is no other 

adequate remedy in a court are subject to judi-

cial review. A preliminary, procedural, or inter-

mediate agency action or ruling not directly re-

viewable is subject to review on the review of 

the final agency action. Except as otherwise ex-

pressly required by statute, agency action 

otherwise final is final for the purposes of this 

section whether or not there has been presented 

or determined an application for a declaratory 

order, for any form of reconsideration, or, unless 

the agency otherwise requires by rule and pro-

vides that the action meanwhile is inoperative, 

for an appeal to superior agency authority. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(c). June 11, 1946, ch. 324, § 10(c), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

§ 705. Relief pending review

When an agency finds that justice so requires,

it may postpone the effective date of action 

taken by it, pending judicial review. On such 

conditions as may be required and to the extent 

necessary to prevent irreparable injury, the re-

viewing court, including the court to which a 

case may be taken on appeal from or on applica-

tion for certiorari or other writ to a reviewing 

court, may issue all necessary and appropriate 

process to postpone the effective date of an 

agency action or to preserve status or rights 

pending conclusion of the review proceedings. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(d). June 11, 1946, ch. 324, § 10(d), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

§ 706. Scope of review

To the extent necessary to decision and when

presented, the reviewing court shall decide all 

relevant questions of law, interpret constitu-

tional and statutory provisions, and determine 

the meaning or applicability of the terms of an 

agency action. The reviewing court shall— 

(1) compel agency action unlawfully with-

held or unreasonably delayed; and 

(2) hold unlawful and set aside agency ac-

tion, findings, and conclusions found to be— 

(A) arbitrary, capricious, an abuse of dis-

cretion, or otherwise not in accordance with 

law; 

A1
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(B) contrary to constitutional right, 

power, privilege, or immunity; 
(C) in excess of statutory jurisdiction, au-

thority, or limitations, or short of statutory 

right; 
(D) without observance of procedure re-

quired by law; 
(E) unsupported by substantial evidence in 

a case subject to sections 556 and 557 of this 

title or otherwise reviewed on the record of 

an agency hearing provided by statute; or 
(F) unwarranted by the facts to the extent 

that the facts are subject to trial de novo by 

the reviewing court. 

In making the foregoing determinations, the 

court shall review the whole record or those 

parts of it cited by a party, and due account 

shall be taken of the rule of prejudicial error. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(e). June 11, 1946, ch. 324, § 10(e), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

ABBREVIATION OF RECORD 

Pub. L. 85–791, Aug. 28, 1958, 72 Stat. 941, which au-

thorized abbreviation of record on review or enforce-

ment of orders of administrative agencies and review 

on the original papers, provided, in section 35 thereof, 

that: ‘‘This Act [see Tables for classification] shall not 

be construed to repeal or modify any provision of the 

Administrative Procedure Act [see Short Title note set 

out preceding section 551 of this title].’’ 

CHAPTER 8—CONGRESSIONAL REVIEW OF 
AGENCY RULEMAKING 

Sec. 

801. Congressional review. 
802. Congressional disapproval procedure. 
803. Special rule on statutory, regulatory, and ju-

dicial deadlines. 
804. Definitions. 
805. Judicial review. 
806. Applicability; severability. 
807. Exemption for monetary policy. 
808. Effective date of certain rules. 

§ 801. Congressional review 

(a)(1)(A) Before a rule can take effect, the Fed-

eral agency promulgating such rule shall submit 

to each House of the Congress and to the Comp-

troller General a report containing— 
(i) a copy of the rule; 
(ii) a concise general statement relating to 

the rule, including whether it is a major rule; 

and 
(iii) the proposed effective date of the rule. 

(B) On the date of the submission of the report 

under subparagraph (A), the Federal agency pro-

mulgating the rule shall submit to the Comp-

troller General and make available to each 

House of Congress— 
(i) a complete copy of the cost-benefit analy-

sis of the rule, if any; 
(ii) the agency’s actions relevant to sections 

603, 604, 605, 607, and 609; 

(iii) the agency’s actions relevant to sec-

tions 202, 203, 204, and 205 of the Unfunded 

Mandates Reform Act of 1995; and 
(iv) any other relevant information or re-

quirements under any other Act and any rel-

evant Executive orders. 

(C) Upon receipt of a report submitted under 

subparagraph (A), each House shall provide cop-

ies of the report to the chairman and ranking 

member of each standing committee with juris-

diction under the rules of the House of Rep-

resentatives or the Senate to report a bill to 

amend the provision of law under which the rule 

is issued. 
(2)(A) The Comptroller General shall provide a 

report on each major rule to the committees of 

jurisdiction in each House of the Congress by 

the end of 15 calendar days after the submission 

or publication date as provided in section 

802(b)(2). The report of the Comptroller General 

shall include an assessment of the agency’s com-

pliance with procedural steps required by para-

graph (1)(B). 
(B) Federal agencies shall cooperate with the 

Comptroller General by providing information 

relevant to the Comptroller General’s report 

under subparagraph (A). 
(3) A major rule relating to a report submitted 

under paragraph (1) shall take effect on the lat-

est of— 
(A) the later of the date occurring 60 days 

after the date on which— 
(i) the Congress receives the report sub-

mitted under paragraph (1); or 
(ii) the rule is published in the Federal 

Register, if so published; 

(B) if the Congress passes a joint resolution 

of disapproval described in section 802 relating 

to the rule, and the President signs a veto of 

such resolution, the earlier date— 
(i) on which either House of Congress votes 

and fails to override the veto of the Presi-

dent; or 
(ii) occurring 30 session days after the date 

on which the Congress received the veto and 

objections of the President; or 

(C) the date the rule would have otherwise 

taken effect, if not for this section (unless a 

joint resolution of disapproval under section 

802 is enacted). 

(4) Except for a major rule, a rule shall take 

effect as otherwise provided by law after submis-

sion to Congress under paragraph (1). 
(5) Notwithstanding paragraph (3), the effec-

tive date of a rule shall not be delayed by oper-

ation of this chapter beyond the date on which 

either House of Congress votes to reject a joint 

resolution of disapproval under section 802. 
(b)(1) A rule shall not take effect (or con-

tinue), if the Congress enacts a joint resolution 

of disapproval, described under section 802, of 

the rule. 
(2) A rule that does not take effect (or does not 

continue) under paragraph (1) may not be re-

issued in substantially the same form, and a new 

rule that is substantially the same as such a 

rule may not be issued, unless the reissued or 

new rule is specifically authorized by a law en-

acted after the date of the joint resolution dis-

approving the original rule. 
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or any Federal license, permit, or other approval 

is required) in accordance with the purposes of 

this division and give consideration to programs 

and projects that will further the purposes of 

this division. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3226.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306105 ......... 16 U.S.C. 470h–2(d). Pub. L. 89–665, title I, 
§ 110(d), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306106. Review of plans of transferees of sur-
plus federally owned historic property 

The Secretary shall review and approve the 

plans of transferees of surplus federally owned 

historic property not later than 90 days after re-

ceipt of the plans to ensure that the prehistori-

cal, historical, architectural, or culturally sig-

nificant values will be preserved or enhanced. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3226.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306106 ......... 16 U.S.C. 470h–2(e). Pub. L. 89–665, title I, 
§ 110(e), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306107. Planning and actions to minimize harm 
to National Historic Landmarks 

Prior to the approval of any Federal under-

taking that may directly and adversely affect 

any National Historic Landmark, the head of 

the responsible Federal agency shall to the max-

imum extent possible undertake such planning 

and actions as may be necessary to minimize 

harm to the landmark. The head of the Federal 

agency shall afford the Council a reasonable op-

portunity to comment with regard to the under-

taking. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3226.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306107 ......... 16 U.S.C. 470h–2(f). Pub. L. 89–665, title I, 
§ 110(f), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306108. Effect of undertaking on historic prop-
erty 

The head of any Federal agency having direct 

or indirect jurisdiction over a proposed Federal 

or federally assisted undertaking in any State 

and the head of any Federal department or inde-

pendent agency having authority to license any 

undertaking, prior to the approval of the ex-

penditure of any Federal funds on the under-

taking or prior to the issuance of any license, 

shall take into account the effect of the under-

taking on any historic property. The head of the 

Federal agency shall afford the Council a rea-

sonable opportunity to comment with regard to 

the undertaking. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3227.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306108 ......... 16 U.S.C. 470f. Pub. L. 89–665, title I, § 106, 
Oct. 15, 1966, 80 Stat. 917; 
Pub. L. 94–422, title II, 
§ 201(3), Sept. 28, 1976, 90 
Stat. 1320. 

The words ‘‘historic property’’ are substituted for 

‘‘district, site, building, structure, or object that is in-

cluded in or eligible for inclusion in the National Reg-

ister’’ because of the definition of ‘‘historic property’’ 

in section 300308 of the new title. 

§ 306109. Costs of preservation as eligible project 
costs 

A Federal agency may include the costs of 

preservation activities of the agency under this 

division as eligible project costs in all undertak-

ings of the agency or assisted by the agency. 

The eligible project costs may include amounts 

paid by a Federal agency to a State to be used 

in carrying out the preservation responsibilities 

of the Federal agency under this division, and 

reasonable costs may be charged to Federal li-

censees and permittees as a condition to the is-

suance of the license or permit. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3227.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306109 ......... 16 U.S.C. 470h–2(g). Pub. L. 89–665, title I, 
§ 110(g), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306110. Annual preservation awards program 

The Secretary shall establish an annual pres-

ervation awards program under which the Sec-

retary may make monetary awards in amounts 

of not to exceed $1,000 and provide citations for 

special achievement to officers and employees of 

Federal, State, and certified local governments 

in recognition of their outstanding contribu-

tions to the preservation of historic property. 

The program may include the issuance of annual 

awards by the President to any citizen of the 

United States recommended for the award by 

the Secretary. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3227.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306110 ......... 16 U.S.C. 470h–2(h). Pub. L. 89–665, title I, 
§ 110(h), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2997. 

The words ‘‘historic property’’ are substituted for 

‘‘historic resources’’ for consistency because the de-

fined term in the new division is ‘‘historic property’’. 

§ 306111. Environmental impact statement 

Nothing in this division shall be construed 

to— 
(1) require the preparation of an environ-

mental impact statement where the statement 

would not otherwise be required under the Na-
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Page 1088 TITLE 15—COMMERCE AND TRADE § 717 

DELEGATION OF FUNCTIONS 

Delegation of President’s authority to Secretary of 

the Interior, see note set out under section 715j of this 

title. 

CHAPTER 15B—NATURAL GAS 

Sec. 

717. Regulation of natural gas companies. 

717a. Definitions. 

717b. Exportation or importation of natural gas; 

LNG terminals. 

717b–1. State and local safety considerations. 

717c. Rates and charges. 

717c–1. Prohibition on market manipulation. 

717d. Fixing rates and charges; determination of 

cost of production or transportation. 

717e. Ascertainment of cost of property. 

717f. Construction, extension, or abandonment of 

facilities. 

717g. Accounts; records; memoranda. 

717h. Rates of depreciation. 

717i. Periodic and special reports. 

717j. State compacts for conservation, transpor-

tation, etc., of natural gas. 

717k. Officials dealing in securities. 

717l. Complaints. 

717m. Investigations by Commission. 

717n. Process coordination; hearings; rules of pro-

cedure. 

717o. Administrative powers of Commission; rules, 

regulations, and orders. 

717p. Joint boards. 

717q. Appointment of officers and employees. 

717r. Rehearing and review. 

717s. Enforcement of chapter. 

717t. General penalties. 

717t–1. Civil penalty authority. 

717t–2. Natural gas market transparency rules. 

717u. Jurisdiction of offenses; enforcement of li-

abilities and duties. 

717v. Separability. 

717w. Short title. 

717x. Conserved natural gas. 

717y. Voluntary conversion of natural gas users to 

heavy fuel oil. 

717z. Emergency conversion of utilities and other 

facilities. 

§ 717. Regulation of natural gas companies 

(a) Necessity of regulation in public interest 
As disclosed in reports of the Federal Trade 

Commission made pursuant to S. Res. 83 (Seven-

tieth Congress, first session) and other reports 

made pursuant to the authority of Congress, it 

is declared that the business of transporting and 

selling natural gas for ultimate distribution to 

the public is affected with a public interest, and 

that Federal regulation in matters relating to 

the transportation of natural gas and the sale 

thereof in interstate and foreign commerce is 

necessary in the public interest. 

(b) Transactions to which provisions of chapter 
applicable 

The provisions of this chapter shall apply to 

the transportation of natural gas in interstate 

commerce, to the sale in interstate commerce of 

natural gas for resale for ultimate public con-

sumption for domestic, commercial, industrial, 

or any other use, and to natural-gas companies 

engaged in such transportation or sale, and to 

the importation or exportation of natural gas in 

foreign commerce and to persons engaged in 

such importation or exportation, but shall not 

apply to any other transportation or sale of nat-

ural gas or to the local distribution of natural 

gas or to the facilities used for such distribution 

or to the production or gathering of natural gas. 

(c) Intrastate transactions exempt from provi-
sions of chapter; certification from State 
commission as conclusive evidence 

The provisions of this chapter shall not apply 

to any person engaged in or legally authorized 

to engage in the transportation in interstate 

commerce or the sale in interstate commerce for 

resale, of natural gas received by such person 

from another person within or at the boundary 

of a State if all the natural gas so received is ul-

timately consumed within such State, or to any 

facilities used by such person for such transpor-

tation or sale, provided that the rates and serv-

ice of such person and facilities be subject to 

regulation by a State commission. The matters 

exempted from the provisions of this chapter by 

this subsection are declared to be matters pri-

marily of local concern and subject to regula-

tion by the several States. A certification from 

such State commission to the Federal Power 

Commission that such State commission has 

regulatory jurisdiction over rates and service of 

such person and facilities and is exercising such 

jurisdiction shall constitute conclusive evidence 

of such regulatory power or jurisdiction. 

(d) Vehicular natural gas jurisdiction 
The provisions of this chapter shall not apply 

to any person solely by reason of, or with re-

spect to, any sale or transportation of vehicular 

natural gas if such person is— 

(1) not otherwise a natural-gas company; or 

(2) subject primarily to regulation by a 

State commission, whether or not such State 

commission has, or is exercising, jurisdiction 

over the sale, sale for resale, or transportation 

of vehicular natural gas. 

(June 21, 1938, ch. 556, § 1, 52 Stat. 821; Mar. 27, 

1954, ch. 115, 68 Stat. 36; Pub. L. 102–486, title IV, 

§ 404(a)(1), Oct. 24, 1992, 106 Stat. 2879; Pub. L. 

109–58, title III, § 311(a), Aug. 8, 2005, 119 Stat. 

685.) 

AMENDMENTS 

2005—Subsec. (b). Pub. L. 109–58 inserted ‘‘and to the 

importation or exportation of natural gas in foreign 

commerce and to persons engaged in such importation 

or exportation,’’ after ‘‘such transportation or sale,’’. 

1992—Subsec. (d). Pub. L. 102–486 added subsec. (d). 

1954—Subsec. (c). Act Mar. 27, 1954, added subsec. (c). 

TERMINATION OF FEDERAL POWER COMMISSION; 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

STATE LAWS AND REGULATIONS 

Pub. L. 102–486, title IV, § 404(b), Oct. 24, 1992, 106 Stat. 

2879, provided that: ‘‘The transportation or sale of nat-

ural gas by any person who is not otherwise a public 

utility, within the meaning of State law— 

‘‘(1) in closed containers; or 

‘‘(2) otherwise to any person for use by such person 

as a fuel in a self-propelled vehicle, 

shall not be considered to be a transportation or sale of 

natural gas within the meaning of any State law, regu-
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Page 1089 TITLE 15—COMMERCE AND TRADE § 717b 

lation, or order in effect before January 1, 1989. This 

subsection shall not apply to any provision of any 

State law, regulation, or order to the extent that such 

provision has as its primary purpose the protection of 

public safety.’’ 

EMERGENCY NATURAL GAS ACT OF 1977 

Pub. L. 95–2, Feb. 2, 1977, 91 Stat. 4, authorized Presi-

dent to declare a natural gas emergency and to require 

emergency deliveries and transportation of natural gas 

until the earlier of Apr. 30, 1977, or termination of 

emergency by President and provided for antitrust pro-

tection, emergency purchases, adjustment in charges 

for local distribution companies, relationship to Natu-

ral Gas Act, effect of certain contractual obligations, 

administrative procedure and judicial review, enforce-

ment, reporting to Congress, delegation of authorities, 

and preemption of inconsistent State or local action. 

EXECUTIVE ORDER NO. 11969 

Ex. Ord. No. 11969, Feb. 2, 1977, 42 F.R. 6791, as amend-

ed by Ex. Ord. No. 12038, Feb. 3, 1978, 43 F.R. 4957, which 

delegated to the Secretary of Energy the authority 

vested in the President by the Emergency Natural Gas 

Act of 1977 except the authority to declare and termi-

nate a natural gas emergency, was revoked by Ex. Ord. 

No. 12553, Feb. 25, 1986, 51 F.R. 7237. 

PROCLAMATION NO. 4485 

Proc. No. 4485, Feb. 2, 1977, 42 F.R. 6789, declared that 

a natural gas emergency existed within the meaning of 

section 3 of the Emergency Natural Gas Act of 1977, set 

out as a note above, which emergency was terminated 

by Proc. No. 4495, Apr. 1, 1977, 42 F.R. 18053, formerly set 

out below. 

PROCLAMATION NO. 4495 

Proc. No. 4495, Apr. 1, 1977, 42 F.R. 18053, terminated 

the natural gas emergency declared to exist by Proc. 

No. 4485, Feb. 2, 1977, 42 F.R. 6789, formerly set out 

above. 

§ 717a. Definitions 

When used in this chapter, unless the context 

otherwise requires— 
(1) ‘‘Person’’ includes an individual or a cor-

poration. 
(2) ‘‘Corporation’’ includes any corporation, 

joint-stock company, partnership, association, 

business trust, organized group of persons, 

whether incorporated or not, receiver or re-

ceivers, trustee or trustees of any of the fore-

going, but shall not include municipalities as 

hereinafter defined. 
(3) ‘‘Municipality’’ means a city, county, or 

other political subdivision or agency of a 

State. 
(4) ‘‘State’’ means a State admitted to the 

Union, the District of Columbia, and any orga-

nized Territory of the United States. 
(5) ‘‘Natural gas’’ means either natural gas 

unmixed, or any mixture of natural and artifi-

cial gas. 
(6) ‘‘Natural-gas company’’ means a person 

engaged in the transportation of natural gas 

in interstate commerce, or the sale in inter-

state commerce of such gas for resale. 
(7) ‘‘Interstate commerce’’ means commerce 

between any point in a State and any point 

outside thereof, or between points within the 

same State but through any place outside 

thereof, but only insofar as such commerce 

takes place within the United States. 
(8) ‘‘State commission’’ means the regu-

latory body of the State or municipality hav-

ing jurisdiction to regulate rates and charges 

for the sale of natural gas to consumers within 

the State or municipality. 
(9) ‘‘Commission’’ and ‘‘Commissioner’’ 

means the Federal Power Commission, and a 

member thereof, respectively. 
(10) ‘‘Vehicular natural gas’’ means natural 

gas that is ultimately used as a fuel in a self- 

propelled vehicle. 
(11) ‘‘LNG terminal’’ includes all natural gas 

facilities located onshore or in State waters 

that are used to receive, unload, load, store, 

transport, gasify, liquefy, or process natural 

gas that is imported to the United States from 

a foreign country, exported to a foreign coun-

try from the United States, or transported in 

interstate commerce by waterborne vessel, but 

does not include— 
(A) waterborne vessels used to deliver nat-

ural gas to or from any such facility; or 
(B) any pipeline or storage facility subject 

to the jurisdiction of the Commission under 

section 717f of this title. 

(June 21, 1938, ch. 556, § 2, 52 Stat. 821; Pub. L. 

102–486, title IV, § 404(a)(2), Oct. 24, 1992, 106 Stat. 

2879; Pub. L. 109–58, title III, § 311(b), Aug. 8, 2005, 

119 Stat. 685.) 

AMENDMENTS 

2005—Par. (11). Pub. L. 109–58 added par. (11). 
1992—Par. (10). Pub. L. 102–486 added par. (10). 

TERMINATION OF FEDERAL POWER COMMISSION; 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

§ 717b. Exportation or importation of natural gas; 
LNG terminals 

(a) Mandatory authorization order 
After six months from June 21, 1938, no person 

shall export any natural gas from the United 

States to a foreign country or import any natu-

ral gas from a foreign country without first hav-

ing secured an order of the Commission author-

izing it to do so. The Commission shall issue 

such order upon application, unless, after oppor-

tunity for hearing, it finds that the proposed ex-

portation or importation will not be consistent 

with the public interest. The Commission may 

by its order grant such application, in whole or 

in part, with such modification and upon such 

terms and conditions as the Commission may 

find necessary or appropriate, and may from 

time to time, after opportunity for hearing, and 

for good cause shown, make such supplemental 

order in the premises as it may find necessary or 

appropriate. 

(b) Free trade agreements 
With respect to natural gas which is imported 

into the United States from a nation with which 

there is in effect a free trade agreement requir-

ing national treatment for trade in natural gas, 

and with respect to liquefied natural gas— 
(1) the importation of such natural gas shall 

be treated as a ‘‘first sale’’ within the meaning 

of section 3301(21) of this title; and 
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Page 1092 TITLE 15—COMMERCE AND TRADE § 717c 

(d) Inspections 
The State commission of the State in which 

an LNG terminal is located may, after the ter-
minal is operational, conduct safety inspections 
in conformance with Federal regulations and 
guidelines with respect to the LNG terminal 
upon written notice to the Commission. The 
State commission may notify the Commission of 
any alleged safety violations. The Commission 
shall transmit information regarding such alle-
gations to the appropriate Federal agency, 
which shall take appropriate action and notify 
the State commission. 

(e) Emergency Response Plan 
(1) In any order authorizing an LNG terminal 

the Commission shall require the LNG terminal 
operator to develop an Emergency Response 
Plan. The Emergency Response Plan shall be 
prepared in consultation with the United States 
Coast Guard and State and local agencies and be 
approved by the Commission prior to any final 
approval to begin construction. The Plan shall 
include a cost-sharing plan. 

(2) A cost-sharing plan developed under para-
graph (1) shall include a description of any di-
rect cost reimbursements that the applicant 
agrees to provide to any State and local agen-
cies with responsibility for security and safety— 

(A) at the LNG terminal; and 
(B) in proximity to vessels that serve the fa-

cility. 

(June 21, 1938, ch. 556, § 3A, as added Pub. L. 
109–58, title III, § 311(d), Aug. 8, 2005, 119 Stat. 
687.) 

REFERENCES IN TEXT 

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a), is Pub. L. 91–190, Jan. 1, 1970, 83 
Stat. 852, as amended, which is classified generally to 
chapter 55 (§ 4321 et seq.) of Title 42, The Public Health 
and Welfare. For complete classification of this Act to 
the Code, see Short Title note set out under section 
4321 of Title 42 and Tables. 

§ 717c. Rates and charges 

(a) Just and reasonable rates and charges 
All rates and charges made, demanded, or re-

ceived by any natural-gas company for or in 
connection with the transportation or sale of 
natural gas subject to the jurisdiction of the 
Commission, and all rules and regulations af-
fecting or pertaining to such rates or charges, 
shall be just and reasonable, and any such rate 
or charge that is not just and reasonable is de-
clared to be unlawful. 

(b) Undue preferences and unreasonable rates 
and charges prohibited 

No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject 
to the jurisdiction of the Commission, (1) make 
or grant any undue preference or advantage to 
any person or subject any person to any undue 
prejudice or disadvantage, or (2) maintain any 
unreasonable difference in rates, charges, serv-
ice, facilities, or in any other respect, either as 
between localities or as between classes of serv-
ice. 

(c) Filing of rates and charges with Commission; 
public inspection of schedules 

Under such rules and regulations as the Com-
mission may prescribe, every natural-gas com-

pany shall file with the Commission, within 
such time (not less than sixty days from June 
21, 1938) and in such form as the Commission 
may designate, and shall keep open in conven-
ient form and place for public inspection, sched-
ules showing all rates and charges for any trans-
portation or sale subject to the jurisdiction of 
the Commission, and the classifications, prac-
tices, and regulations affecting such rates and 
charges, together with all contracts which in 
any manner affect or relate to such rates, 
charges, classifications, and services. 

(d) Changes in rates and charges; notice to Com-
mission 

Unless the Commission otherwise orders, no 
change shall be made by any natural-gas com-
pany in any such rate, charge, classification, or 
service, or in any rule, regulation, or contract 
relating thereto, except after thirty days’ notice 
to the Commission and to the public. Such no-
tice shall be given by filing with the Commis-
sion and keeping open for public inspection new 
schedules stating plainly the change or changes 
to be made in the schedule or schedules then in 
force and the time when the change or changes 

will go into effect. The Commission, for good 

cause shown, may allow changes to take effect 

without requiring the thirty days’ notice herein 

provided for by an order specifying the changes 

so to be made and the time when they shall take 

effect and the manner in which they shall be 

filed and published. 

(e) Authority of Commission to hold hearings 
concerning new schedule of rates 

Whenever any such new schedule is filed the 

Commission shall have authority, either upon 

complaint of any State, municipality, State 

commission, or gas distributing company, or 

upon its own initiative without complaint, at 

once, and if it so orders, without answer or for-

mal pleading by the natural-gas company, but 

upon reasonable notice, to enter upon a hearing 

concerning the lawfulness of such rate, charge, 

classification, or service; and, pending such 

hearing and the decision thereon, the Commis-

sion, upon filing with such schedules and deliv-

ering to the natural-gas company affected there-

by a statement in writing of its reasons for such 

suspension, may suspend the operation of such 

schedule and defer the use of such rate, charge, 

classification, or service, but not for a longer pe-

riod than five months beyond the time when it 

would otherwise go into effect; and after full 

hearings, either completed before or after the 

rate, charge, classification, or service goes into 

effect, the Commission may make such orders 

with reference thereto as would be proper in a 

proceeding initiated after it had become effec-

tive. If the proceeding has not been concluded 

and an order made at the expiration of the sus-

pension period, on motion of the natural-gas 

company making the filing, the proposed change 

of rate, charge, classification, or service shall go 

into effect. Where increased rates or charges are 

thus made effective, the Commission may, by 

order, require the natural-gas company to fur-

nish a bond, to be approved by the Commission, 

to refund any amounts ordered by the Commis-

sion, to keep accurate accounts in detail of all 

amounts received by reason of such increase, 
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specifying by whom and in whose behalf such 

amounts were paid, and, upon completion of the 

hearing and decision, to order such natural-gas 

company to refund, with interest, the portion of 

such increased rates or charges by its decision 

found not justified. At any hearing involving a 

rate or charge sought to be increased, the bur-

den of proof to show that the increased rate or 

charge is just and reasonable shall be upon the 

natural-gas company, and the Commission shall 

give to the hearing and decision of such ques-

tions preference over other questions pending 

before it and decide the same as speedily as pos-

sible. 

(f) Storage services 
(1) In exercising its authority under this chap-

ter or the Natural Gas Policy Act of 1978 (15 

U.S.C. 3301 et seq.), the Commission may author-

ize a natural gas company (or any person that 

will be a natural gas company on completion of 

any proposed construction) to provide storage 

and storage-related services at market-based 

rates for new storage capacity related to a spe-

cific facility placed in service after August 8, 

2005, notwithstanding the fact that the company 

is unable to demonstrate that the company 

lacks market power, if the Commission deter-

mines that— 

(A) market-based rates are in the public in-

terest and necessary to encourage the con-

struction of the storage capacity in the area 

needing storage services; and 

(B) customers are adequately protected. 

(2) The Commission shall ensure that reason-

able terms and conditions are in place to protect 

consumers. 

(3) If the Commission authorizes a natural gas 

company to charge market-based rates under 

this subsection, the Commission shall review pe-

riodically whether the market-based rate is just, 

reasonable, and not unduly discriminatory or 

preferential. 

(June 21, 1938, ch. 556, § 4, 52 Stat. 822; Pub. L. 

87–454, May 21, 1962, 76 Stat. 72; Pub. L. 109–58, 

title III, § 312, Aug. 8, 2005, 119 Stat. 688.) 

REFERENCES IN TEXT 

The Natural Gas Policy Act of 1978, referred to in sub-

sec. (f)(1), is Pub. L. 95–621, Nov. 9, 1978, 92 Stat. 3350, as 

amended, which is classified generally to chapter 60 

(§ 3301 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 3301 of this title and Tables. 

AMENDMENTS 

2005—Subsec. (f). Pub. L. 109–58 added subsec. (f). 

1962—Subsec. (e). Pub. L. 87–454 inserted ‘‘or gas dis-

tributing company’’ after ‘‘State commission’’, and 

struck out proviso which denied authority to the Com-

mission to suspend the rate, charge, classification, or 

service for the sale of natural gas for resale for indus-

trial use only. 

ADVANCE RECOVERY OF EXPENSES INCURRED BY NATU-

RAL GAS COMPANIES FOR NATURAL GAS RESEARCH, 

DEVELOPMENT, AND DEMONSTRATION PROJECTS 

Pub. L. 102–104, title III, Aug. 17, 1991, 105 Stat. 531, 

authorized Federal Energy Regulatory Commission, 

pursuant to this section, to allow recovery, in advance, 

of expenses by natural-gas companies for research, de-

velopment and demonstration activities by Gas Re-

search Institute for projects on use of natural gas in 

motor vehicles and on use of natural gas to control 
emissions from combustion of other fuels, subject to 
Commission finding that benefits, including environ-
mental benefits, to both existing and future ratepayers 
resulting from such activities exceed all direct costs to 
both existing and future ratepayers, prior to repeal by 
Pub. L. 102–486, title IV, § 408(c), Oct. 24, 1992, 106 Stat. 
2882. 

§ 717c–1. Prohibition on market manipulation 

It shall be unlawful for any entity, directly or 
indirectly, to use or employ, in connection with 
the purchase or sale of natural gas or the pur-
chase or sale of transportation services subject 
to the jurisdiction of the Commission, any ma-
nipulative or deceptive device or contrivance (as 
those terms are used in section 78j(b) of this 
title) in contravention of such rules and regula-
tions as the Commission may prescribe as nec-
essary in the public interest or for the protec-
tion of natural gas ratepayers. Nothing in this 
section shall be construed to create a private 
right of action. 

(June 21, 1938, ch. 556, § 4A, as added Pub. L. 
109–58, title III, § 315, Aug. 8, 2005, 119 Stat. 691.) 

§ 717d. Fixing rates and charges; determination 
of cost of production or transportation 

(a) Decreases in rates 
Whenever the Commission, after a hearing had 

upon its own motion or upon complaint of any 
State, municipality, State commission, or gas 
distributing company, shall find that any rate, 
charge, or classification demanded, observed, 
charged, or collected by any natural-gas com-
pany in connection with any transportation or 
sale of natural gas, subject to the jurisdiction of 
the Commission, or that any rule, regulation, 
practice, or contract affecting such rate, charge, 
or classification is unjust, unreasonable, unduly 
discriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, 
or contract to be thereafter observed and in 
force, and shall fix the same by order: Provided, 
however, That the Commission shall have no 
power to order any increase in any rate con-
tained in the currently effective schedule of 
such natural gas company on file with the Com-
mission, unless such increase is in accordance 
with a new schedule filed by such natural gas 
company; but the Commission may order a de-
crease where existing rates are unjust, unduly 
discriminatory, preferential, otherwise unlaw-
ful, or are not the lowest reasonable rates. 

(b) Costs of production and transportation 
The Commission upon its own motion, or upon 

the request of any State commission, whenever 
it can do so without prejudice to the efficient 
and proper conduct of its affairs, may inves-
tigate and determine the cost of the production 
or transportation of natural gas by a natural- 
gas company in cases where the Commission has 
no authority to establish a rate governing the 
transportation or sale of such natural gas. 

(June 21, 1938, ch. 556, § 5, 52 Stat. 823.) 

§ 717e. Ascertainment of cost of property 

(a) Cost of property 
The Commission may investigate and ascer-

tain the actual legitimate cost of the property 
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of every natural-gas company, the depreciation 

therein, and, when found necessary for rate- 

making purposes, other facts which bear on the 

determination of such cost or depreciation and 

the fair value of such property. 

(b) Inventory of property; statements of costs 
Every natural-gas company upon request shall 

file with the Commission an inventory of all or 

any part of its property and a statement of the 

original cost thereof, and shall keep the Com-

mission informed regarding the cost of all addi-

tions, betterments, extensions, and new con-

struction. 

(June 21, 1938, ch. 556, § 6, 52 Stat. 824.) 

§ 717f. Construction, extension, or abandonment 
of facilities 

(a) Extension or improvement of facilities on 
order of court; notice and hearing 

Whenever the Commission, after notice and 

opportunity for hearing, finds such action nec-

essary or desirable in the public interest, it may 

by order direct a natural-gas company to extend 

or improve its transportation facilities, to es-

tablish physical connection of its transportation 

facilities with the facilities of, and sell natural 

gas to, any person or municipality engaged or 

legally authorized to engage in the local dis-

tribution of natural or artificial gas to the pub-

lic, and for such purpose to extend its transpor-

tation facilities to communities immediately 

adjacent to such facilities or to territory served 

by such natural-gas company, if the Commission 

finds that no undue burden will be placed upon 

such natural-gas company thereby: Provided, 

That the Commission shall have no authority to 

compel the enlargement of transportation facili-

ties for such purposes, or to compel such natu-

ral-gas company to establish physical connec-

tion or sell natural gas when to do so would im-

pair its ability to render adequate service to its 

customers. 

(b) Abandonment of facilities or services; ap-
proval of Commission 

No natural-gas company shall abandon all or 

any portion of its facilities subject to the juris-

diction of the Commission, or any service ren-

dered by means of such facilities, without the 

permission and approval of the Commission first 

had and obtained, after due hearing, and a find-

ing by the Commission that the available supply 

of natural gas is depleted to the extent that the 

continuance of service is unwarranted, or that 

the present or future public convenience or ne-

cessity permit such abandonment. 

(c) Certificate of public convenience and neces-
sity 

(1)(A) No natural-gas company or person 

which will be a natural-gas company upon com-

pletion of any proposed construction or exten-

sion shall engage in the transportation or sale of 

natural gas, subject to the jurisdiction of the 

Commission, or undertake the construction or 

extension of any facilities therefor, or acquire or 

operate any such facilities or extensions thereof, 

unless there is in force with respect to such nat-

ural-gas company a certificate of public conven-

ience and necessity issued by the Commission 

authorizing such acts or operations: Provided, 

however, That if any such natural-gas company 

or predecessor in interest was bona fide engaged 

in transportation or sale of natural gas, subject 

to the jurisdiction of the Commission, on Feb-

ruary 7, 1942, over the route or routes or within 

the area for which application is made and has 

so operated since that time, the Commission 

shall issue such certificate without requiring 

further proof that public convenience and neces-

sity will be served by such operation, and with-

out further proceedings, if application for such 

certificate is made to the Commission within 

ninety days after February 7, 1942. Pending the 

determination of any such application, the con-

tinuance of such operation shall be lawful. 
(B) In all other cases the Commission shall set 

the matter for hearing and shall give such rea-

sonable notice of the hearing thereon to all in-

terested persons as in its judgment may be nec-

essary under rules and regulations to be pre-

scribed by the Commission; and the application 

shall be decided in accordance with the proce-

dure provided in subsection (e) of this section 

and such certificate shall be issued or denied ac-

cordingly: Provided, however, That the Commis-

sion may issue a temporary certificate in cases 

of emergency, to assure maintenance of ade-

quate service or to serve particular customers, 

without notice or hearing, pending the deter-

mination of an application for a certificate, and 

may by regulation exempt from the require-

ments of this section temporary acts or oper-

ations for which the issuance of a certificate 

will not be required in the public interest. 
(2) The Commission may issue a certificate of 

public convenience and necessity to a natural- 

gas company for the transportation in interstate 

commerce of natural gas used by any person for 

one or more high-priority uses, as defined, by 

rule, by the Commission, in the case of— 
(A) natural gas sold by the producer to such 

person; and 
(B) natural gas produced by such person. 

(d) Application for certificate of public conven-
ience and necessity 

Application for certificates shall be made in 

writing to the Commission, be verified under 

oath, and shall be in such form, contain such in-

formation, and notice thereof shall be served 

upon such interested parties and in such manner 

as the Commission shall, by regulation, require. 

(e) Granting of certificate of public convenience 
and necessity 

Except in the cases governed by the provisos 

contained in subsection (c)(1) of this section, a 

certificate shall be issued to any qualified appli-

cant therefor, authorizing the whole or any part 

of the operation, sale, service, construction, ex-

tension, or acquisition covered by the applica-

tion, if it is found that the applicant is able and 

willing properly to do the acts and to perform 

the service proposed and to conform to the pro-

visions of this chapter and the requirements, 

rules, and regulations of the Commission there-

under, and that the proposed service, sale, oper-

ation, construction, extension, or acquisition, to 

the extent authorized by the certificate, is or 

will be required by the present or future public 

convenience and necessity; otherwise such appli-
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cation shall be denied. The Commission shall 
have the power to attach to the issuance of the 
certificate and to the exercise of the rights 
granted thereunder such reasonable terms and 
conditions as the public convenience and neces-
sity may require. 

(f) Determination of service area; jurisdiction of 
transportation to ultimate consumers 

(1) The Commission, after a hearing had upon 
its own motion or upon application, may deter-
mine the service area to which each authoriza-
tion under this section is to be limited. Within 
such service area as determined by the Commis-
sion a natural-gas company may enlarge or ex-
tend its facilities for the purpose of supplying 
increased market demands in such service area 
without further authorization; and 

(2) If the Commission has determined a service 
area pursuant to this subsection, transportation 
to ultimate consumers in such service area by 
the holder of such service area determination, 
even if across State lines, shall be subject to the 
exclusive jurisdiction of the State commission 
in the State in which the gas is consumed. This 
section shall not apply to the transportation of 
natural gas to another natural gas company. 

(g) Certificate of public convenience and neces-
sity for service of area already being served 

Nothing contained in this section shall be con-
strued as a limitation upon the power of the 
Commission to grant certificates of public con-
venience and necessity for service of an area al-
ready being served by another natural-gas com-
pany. 

(h) Right of eminent domain for construction of 
pipelines, etc. 

When any holder of a certificate of public con-
venience and necessity cannot acquire by con-
tract, or is unable to agree with the owner of 
property to the compensation to be paid for, the 
necessary right-of-way to construct, operate, 
and maintain a pipe line or pipe lines for the 
transportation of natural gas, and the necessary 
land or other property, in addition to right-of- 
way, for the location of compressor stations, 
pressure apparatus, or other stations or equip-

ment necessary to the proper operation of such 

pipe line or pipe lines, it may acquire the same 

by the exercise of the right of eminent domain 

in the district court of the United States for the 

district in which such property may be located, 

or in the State courts. The practice and proce-

dure in any action or proceeding for that pur-

pose in the district court of the United States 

shall conform as nearly as may be with the prac-

tice and procedure in similar action or proceed-

ing in the courts of the State where the property 

is situated: Provided, That the United States dis-

trict courts shall only have jurisdiction of cases 

when the amount claimed by the owner of the 

property to be condemned exceeds $3,000. 

(June 21, 1938, ch. 556, § 7, 52 Stat. 824; Feb. 7, 

1942, ch. 49, 56 Stat. 83; July 25, 1947, ch. 333, 61 

Stat. 459; Pub. L. 95–617, title VI, § 608, Nov. 9, 

1978, 92 Stat. 3173; Pub. L. 100–474, § 2, Oct. 6, 1988, 

102 Stat. 2302.) 

AMENDMENTS 

1988—Subsec. (f). Pub. L. 100–474 designated existing 

provisions as par. (1) and added par. (2). 

1978—Subsec. (c). Pub. L. 95–617, § 608(a), (b)(1), des-
ignated existing first paragraph as par. (1)(A) and exist-
ing second paragraph as par. (1)(B) and added par. (2). 

Subsec. (e). Pub. L. 95–617, § 608(b)(2), substituted 
‘‘subsection (c)(1)’’ for ‘‘subsection (c)’’. 

1947—Subsec. (h). Act July 25, 1947, added subsec. (h). 
1942—Subsecs. (c) to (g). Act Feb. 7, 1942, struck out 

subsec. (c), and added new subsecs. (c) to (g). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Pub. L. 100–474, § 3, Oct. 6, 1988, 102 Stat. 2302, provided 
that: ‘‘The provisions of this Act [amending this sec-
tion and enacting provisions set out as a note under 
section 717w of this title] shall become effective one 
hundred and twenty days after the date of enactment 
[Oct. 6, 1988].’’ 

TRANSFER OF FUNCTIONS 

Enforcement functions of Secretary or other official 
in Department of Energy and Commission, Commis-
sioners, or other official in Federal Energy Regulatory 
Commission related to compliance with certificates of 
public convenience and necessity issued under this sec-
tion with respect to pre-construction, construction, 
and initial operation of transportation system for Ca-
nadian and Alaskan natural gas transferred to Federal 
Inspector, Office of Federal Inspector for Alaska Natu-
ral Gas Transportation System, until first anniversary 
of date of initial operation of Alaska Natural Gas 
Transportation System, see Reorg. Plan No. 1 of 1979, 
§§ 102(d), 203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, ef-
fective July 1, 1979, set out under section 719e of this 
title. Office of Federal Inspector for the Alaska Natural 
Gas Transportation System abolished and functions 
and authority vested in Inspector transferred to Sec-
retary of Energy by section 3012(b) of Pub. L. 102–486, 
set out as an Abolition of Office of Federal Inspector 
note under section 719e of this title. Functions and au-
thority vested in Secretary of Energy subsequently 
transferred to Federal Coordinator for Alaska Natural 
Gas Transportation Projects by section 720d(f) of this 
title. 

§ 717g. Accounts; records; memoranda 

(a) Rules and regulations for keeping and pre-
serving accounts, records, etc. 

Every natural-gas company shall make, keep, 
and preserve for such periods, such accounts, 
records of cost-accounting procedures, cor-
respondence, memoranda, papers, books, and 
other records as the Commission may by rules 
and regulations prescribe as necessary or appro-
priate for purposes of the administration of this 
chapter: Provided, however, That nothing in this 
chapter shall relieve any such natural-gas com-
pany from keeping any accounts, memoranda, or 
records which such natural-gas company may be 
required to keep by or under authority of the 
laws of any State. The Commission may pre-
scribe a system of accounts to be kept by such 
natural-gas companies, and may classify such 
natural-gas companies and prescribe a system of 
accounts for each class. The Commission, after 
notice and opportunity for hearing, may deter-
mine by order the accounts in which particular 
outlays or receipts shall be entered, charged, or 
credited. The burden of proof to justify every ac-
counting entry questioned by the Commission 
shall be on the person making, authorizing, or 
requiring such entry, and the Commission may 
suspend a charge or credit pending submission of 
satisfactory proof in support thereof. 

(b) Access to and inspection of accounts and 
records 

The Commission shall at all times have access 
to and the right to inspect and examine all ac-
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chapter to avail itself of such cooperation, serv-

ices, records, and facilities as may be afforded 

by any State commission. 

(c) Information and reports available to State 
commissions 

The Commission shall make available to the 

several State commissions such information and 

reports as may be of assistance in State regula-

tion of natural-gas companies. Whenever the 

Commission can do so without prejudice to the 

efficient and proper conduct of its affairs, it 

may, upon request from a State commission, 

make available to such State commission as 

witnesses any of its trained rate, valuation, or 

other experts, subject to reimbursement of the 

compensation and traveling expenses of such 

witnesses. All sums collected hereunder shall be 

credited to the appropriation from which the 

amounts were expended in carrying out the pro-

visions of this subsection. 

(June 21, 1938, ch. 556, § 17, 52 Stat. 830.) 

§ 717q. Appointment of officers and employees 

The Commission is authorized to appoint and 

fix the compensation of such officers, attorneys, 

examiners, and experts as may be necessary for 

carrying out its functions under this chapter; 

and the Commission may, subject to civil-serv-

ice laws, appoint such other officers and employ-

ees as are necessary for carrying out such func-

tions and fix their salaries in accordance with 

chapter 51 and subchapter III of chapter 53 of 

title 5. 

(June 21, 1938, ch. 556, § 18, 52 Stat. 831; Oct. 28, 

1949, ch. 782, title XI, § 1106(a), 63 Stat. 972.) 

CODIFICATION 

Provisions that authorized the Commission to ap-

point and fix the compensation of such officers, attor-

neys, examiners, and experts as may be necessary for 

carrying out its functions under this chapter ‘‘without 

regard to the provisions of other laws applicable to the 

employment and compensation of officers and employ-

ees of the United States’’ are omitted as obsolete and 

superseded. 
As to the compensation of such personnel, sections 

1202 and 1204 of the Classification Act of 1949, 63 Stat. 

972, 973, repealed the Classification Act of 1923 and all 

other laws or parts of laws inconsistent with the 1949 

Act. The Classification Act of 1949 was repealed by Pub. 

L. 89–554, Sept. 6, 1966, § 8(a), 80 Stat. 632, and reenacted 

as chapter 51 and subchapter III of chapter 53 of Title 

5, Government Organization and Employees. Section 

5102 of Title 5 contains the applicability provisions of 

the 1949 Act, and section 5103 of Title 5 authorizes the 

Office of Personnel Management to determine the ap-

plicability to specific positions and employees. 
Such appointments are now subject to the civil serv-

ice laws unless specifically excepted by those laws or 

by laws enacted subsequent to Executive Order 8743, 

Apr. 23, 1941, issued by the President pursuant to the 

Act of Nov. 26, 1940, ch. 919, title I, § 1, 54 Stat. 1211, 

which covered most excepted positions into the classi-

fied (competitive) civil service. The Order is set out as 

a note under section 3301 of Title 5. 
‘‘Chapter 51 and subchapter III of chapter 53 of title 

5’’ substituted in text for ‘‘the Classification Act of 

1949, as amended’’ on authority of Pub. L. 89–554, § 7(b), 

Sept. 6, 1966, 80 Stat. 631, the first section of which en-

acted Title 5. 

AMENDMENTS 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

§ 717r. Rehearing and review 

(a) Application for rehearing; time 
Any person, State, municipality, or State 

commission aggrieved by an order issued by the 

Commission in a proceeding under this chapter 

to which such person, State, municipality, or 

State commission is a party may apply for a re-

hearing within thirty days after the issuance of 

such order. The application for rehearing shall 

set forth specifically the ground or grounds 

upon which such application is based. Upon such 

application the Commission shall have power to 

grant or deny rehearing or to abrogate or mod-

ify its order without further hearing. Unless the 

Commission acts upon the application for re-

hearing within thirty days after it is filed, such 

application may be deemed to have been denied. 

No proceeding to review any order of the Com-

mission shall be brought by any person unless 

such person shall have made application to the 

Commission for a rehearing thereon. Until the 

record in a proceeding shall have been filed in a 

court of appeals, as provided in subsection (b), 

the Commission may at any time, upon reason-

able notice and in such manner as it shall deem 

proper, modify or set aside, in whole or in part, 

any finding or order made or issued by it under 

the provisions of this chapter. 

(b) Review of Commission order 
Any party to a proceeding under this chapter 

aggrieved by an order issued by the Commission 

in such proceeding may obtain a review of such 

order in the court of appeals of the United 

States for any circuit wherein the natural-gas 

company to which the order relates is located or 

has its principal place of business, or in the 

United States Court of Appeals for the District 

of Columbia, by filing in such court, within 

sixty days after the order of the Commission 

upon the application for rehearing, a written pe-

tition praying that the order of the Commission 

be modified or set aside in whole or in part. A 

copy of such petition shall forthwith be trans-

mitted by the clerk of the court to any member 

of the Commission and thereupon the Commis-

sion shall file with the court the record upon 

which the order complained of was entered, as 

provided in section 2112 of title 28. Upon the fil-

ing of such petition such court shall have juris-

diction, which upon the filing of the record with 

it shall be exclusive, to affirm, modify, or set 

aside such order in whole or in part. No objec-

tion to the order of the Commission shall be 

considered by the court unless such objection 

shall have been urged before the Commission in 

the application for rehearing unless there is rea-

sonable ground for failure so to do. The finding 

of the Commission as to the facts, if supported 

by substantial evidence, shall be conclusive. If 

any party shall apply to the court for leave to 

adduce additional evidence, and shall show to 

the satisfaction of the court that such addi-

tional evidence is material and that there were 

reasonable grounds for failure to adduce such 

evidence in the proceedings before the Commis-
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sion, the court may order such additional evi-

dence to be taken before the Commission and to 

be adduced upon the hearing in such manner and 

upon such terms and conditions as to the court 

may seem proper. The Commission may modify 

its findings as to the facts by reason of the addi-

tional evidence so taken, and it shall file with 

the court such modified or new findings, which 

is supported by substantial evidence, shall be 

conclusive, and its recommendation, if any, for 

the modification or setting aside of the original 

order. The judgment and decree of the court, af-

firming, modifying, or setting aside, in whole or 

in part, any such order of the Commission, shall 

be final, subject to review by the Supreme Court 

of the United States upon certiorari or certifi-

cation as provided in section 1254 of title 28. 

(c) Stay of Commission order 
The filing of an application for rehearing 

under subsection (a) shall not, unless specifi-

cally ordered by the Commission, operate as a 

stay of the Commission’s order. The commence-

ment of proceedings under subsection (b) of this 

section shall not, unless specifically ordered by 

the court, operate as a stay of the Commission’s 

order. 

(d) Judicial review 
(1) In general 

The United States Court of Appeals for the 

circuit in which a facility subject to section 

717b of this title or section 717f of this title is 

proposed to be constructed, expanded, or oper-

ated shall have original and exclusive jurisdic-

tion over any civil action for the review of an 

order or action of a Federal agency (other 

than the Commission) or State administrative 

agency acting pursuant to Federal law to 

issue, condition, or deny any permit, license, 

concurrence, or approval (hereinafter collec-

tively referred to as ‘‘permit’’) required under 

Federal law, other than the Coastal Zone Man-

agement Act of 1972 (16 U.S.C. 1451 et seq.). 

(2) Agency delay 
The United States Court of Appeals for the 

District of Columbia shall have original and 

exclusive jurisdiction over any civil action for 

the review of an alleged failure to act by a 

Federal agency (other than the Commission) 

or State administrative agency acting pursu-

ant to Federal law to issue, condition, or deny 

any permit required under Federal law, other 

than the Coastal Zone Management Act of 1972 

(16 U.S.C. 1451 et seq.), for a facility subject to 

section 717b of this title or section 717f of this 

title. The failure of an agency to take action 

on a permit required under Federal law, other 

than the Coastal Zone Management Act of 

1972, in accordance with the Commission 

schedule established pursuant to section 

717n(c) of this title shall be considered incon-

sistent with Federal law for the purposes of 

paragraph (3). 

(3) Court action 
If the Court finds that such order or action 

is inconsistent with the Federal law governing 

such permit and would prevent the construc-

tion, expansion, or operation of the facility 

subject to section 717b of this title or section 

717f of this title, the Court shall remand the 

proceeding to the agency to take appropriate 

action consistent with the order of the Court. 

If the Court remands the order or action to the 

Federal or State agency, the Court shall set a 

reasonable schedule and deadline for the agen-

cy to act on remand. 

(4) Commission action 
For any action described in this subsection, 

the Commission shall file with the Court the 

consolidated record of such order or action to 

which the appeal hereunder relates. 

(5) Expedited review 
The Court shall set any action brought 

under this subsection for expedited consider-

ation. 

(June 21, 1938, ch. 556, § 19, 52 Stat. 831; June 25, 

1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 1949, ch. 

139, § 127, 63 Stat. 107; Pub. L. 85–791, § 19, Aug. 28, 

1958, 72 Stat. 947; Pub. L. 109–58, title III, § 313(b), 

Aug. 8, 2005, 119 Stat. 689.) 

REFERENCES IN TEXT 

The Coastal Zone Management Act of 1972, referred to 

in subsec. (d)(1), (2), is title III of Pub. L. 89–454, as 

added by Pub. L. 92–583, Oct. 27, 1972, 86 Stat. 1280, as 

amended, which is classified generally to chapter 33 

(§ 1451 et seq.) of Title 16, Conservation. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 1451 of Title 16 and Tables. 

CODIFICATION 

In subsec. (b), ‘‘section 1254 of title 28’’ substituted 

for ‘‘sections 239 and 240 of the Judicial Code, as amend-

ed [28 U.S.C. 346, 347]’’ on authority of act June 25, 1948, 

ch. 646, 62 Stat. 869, the first section of which enacted 

Title 28, Judiciary and Judicial Procedure. 

AMENDMENTS 

2005—Subsec. (d). Pub. L. 109–58 added subsec. (d). 

1958—Subsec. (a). Pub. L. 85–791, § 19(a), inserted sen-

tence providing that until record in a proceeding has 

been filed in a court of appeals, Commission may mod-

ify or set aside any finding or order issued by it. 

Subsec. (b). Pub. L. 85–791, § 19(b), in second sentence, 

substituted ‘‘transmitted by the clerk of the court to’’ 

for ‘‘served upon’’, substituted ‘‘file with the court’’ for 

‘‘certify and file with the court a transcript of’’, and in-

serted ‘‘as provided in section 2112 of title 28’’, and, in 

third sentence, substituted ‘‘petition’’ for ‘‘transcript’’, 

and ‘‘jurisdiction, which upon the filing of the record 

with it shall be exclusive’’ for ‘‘exclusive jurisdiction’’. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’ wherever appearing. 

§ 717s. Enforcement of chapter 

(a) Action in district court for injunction 
Whenever it shall appear to the Commission 

that any person is engaged or about to engage in 

any acts or practices which constitute or will 

constitute a violation of the provisions of this 

chapter, or of any rule, regulation, or order 

thereunder, it may in its discretion bring an ac-

tion in the proper district court of the United 

States, or the United States courts of any Terri-

tory or other place subject to the jurisdiction of 

the United States, to enjoin such acts or prac-

tices and to enforce compliance with this chap-

ter or any rule, regulation, or order thereunder, 
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rather than in the course of individual 

proceedings. 
(b) Upon receipt of suggestions, com-

ments, or proposals pursuant to para-

graph (a) of this section, the Commis-

sion shall review the matters raised 

and take whatever action is deemed 

necessary with respect to the filing, in-

cluding, but not limited to, requesting 

further information from the filing 

party, the public, or the staff, or pre-

scribing an informal public conference 

for initial discussion and consultation 

with the Commission, a Commissioner, 

or the Staff, concerning the matter(s) 

raised. In the absence of a notice of 

proposed rulemaking, any conferences 

or procedures undertaken pursuant to 

this section shall not be deemed by the 

Commission as meeting the require-

ments of the Administrative Procedure 

Act with respect to notice of 

rulemakings, but are to be utilized by 

the Commission as initial discussions 

for advice as a means of determining 

the need for Commission action, inves-

tigation or study prior to the issuance 

of a notice of proposed rulemaking to 

the extent required by the Administra-

tive Procedure Act, 5 U.S.C. 553. 
(c) [Reserved] 
(d) A person may not invoke this pol-

icy as a means of advocating ex parte 

before the Commission a position in a 

proceeding pending at the Commission 

and any such filing will be rejected. 

Comments must relate to general con-

ditions in industry or the public or 

policies or practices of the Commission 

which may need reform, review, or ini-

tial consideration by the Commission. 

[Order 547, 41 FR 15004, Apr. 9, 1976, as 

amended by Order 225, 47 FR 19054, May 3, 

1982] 

§ 2.1b Availability in contested cases of 
information acquired by staff inves-
tigation. 

Pursuant to the Commission’s au-

thority under the Natural Gas Act, par-

ticularly subsection (b) of section 8 

thereof, and under the Federal Power 

Act, particularly subsection (b) of sec-

tion 301 thereof, upon request by a 

party to the proceedings, or as required 

in conjunction with the presentation of 

a Commission staff case of staff’s cross- 

examination of any other presentation 

therein, all relevant information ac-

quired by Commission staff, including 
workpapers pursuant to any staff in-
vestigation conducted under sections 8, 
10, or 14 of the Natural Gas Act, and 
sections 301, 304 or 307 of the Federal 
Power Act, shall, without further order 
of the Commission, be free from the re-
straints of said subsection (b) of sec-
tion 8 of the Natural Gas Act, and sub-
section (b) of section 301 of the Federal 
Power Act, regarding the divulgence of 
information, with respect to any mat-
ter hereafter set for formal hearing. 

[58 FR 38292, July 16, 1993] 

§ 2.1c Policy statement on consultation 
with Indian tribes in Commission 
proceedings. 

(a) The Commission recognizes the 
unique relationship between the United 
States and Indian tribes and Alaska 
Native Claims Settlement Act 
(ANCSA) Corporations as defined by 
treaties, statutes, and judicial deci-
sions. Indian tribes have various sov-

ereign authorities, including the power 

to make and enforce laws, administer 

justice, and manage and control their 

lands and resources. Through several 

Executive Orders and a Presidential 

Memorandum, departments and agen-

cies of the Executive Branch have been 

urged to consult with federally-recog-

nized Indian tribes in a manner that 

recognizes the government-to-govern-

ment relationship between these agen-

cies and tribes. In essence, this means 

that consultation should involve direct 

contact between agencies and tribes 

and should recognize the status of the 

tribes as governmental sovereigns. 
(b) The Commission acknowledges 

that, as an independent agency of the 

federal government, it has a trust re-

sponsibility to Indian tribes and this 

historic relationship requires it to ad-

here to certain fiduciary standards in 

its dealings with Indian tribes. 
(c) The Commission will endeavor to 

work with Indian tribes on a govern-

ment-to-government basis, and with 

ANCSA Corporations in a similar man-

ner, and will seek to address the effects 

of proposed projects on tribal rights 

and resources through consultation 

pursuant to the Commission’s trust re-

sponsibility, the Federal Power Act, 

the Natural Gas Act, the Public Utility 

Regulatory Policies Act, section 32 of 
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the Public Utility Holding Company 

Act, the Interstate Commerce Act, the 

Outer Continental Shelf Lands Act, 

section 106 of the National Historic 

Preservation Act, and in the Commis-

sion’s environmental and decisional 

documents. 

(d) As an independent regulatory 

agency, the Commission functions as a 

neutral, quasi-judicial body, rendering 

decisions on applications filed with it, 

and resolving issues among parties ap-

pearing before it, including Indian 

tribes. Therefore, the provisions of the 

Administrative Procedure Act and the 

Commission’s rules concerning off-the- 

record communications, as well as the 

nature of the Commission’s licensing 

and certificating processes and of the 

Commission’s review of jurisdictional 

rates, terms and conditions, place some 

limitations on the nature and type of 

consultation that the Commission may 

engage in with any party in a con-

tested case. Nevertheless, the Commis-

sion will endeavor, to the extent au-

thorized by law, to reduce procedural 

impediments to working directly and 

effectively with tribal governments. 

(e) The Commission, in keeping with 

its trust responsibility, will assure 

that tribal concerns and interests are 

considered whenever the Commission’s 

actions or decisions have the potential 

to adversely affect Indian tribes, In-

dian trust resources, or treaty rights. 

The Commission will use the agency’s 

environmental and decisional docu-

ments to communicate how tribal 

input has been considered. 

(f) The Commission will seek to en-

gage tribes in high-level meetings to 

discuss general matters of importance, 

such as those that uniquely affect the 

tribes. Where appropriate, these meet-

ings may be arranged for particular 

tribes, by region, or in some pro-

ceedings involving hydroelectric 

projects, by river basins. 

(g) The Commission will strive to de-

velop working relationships with tribes 

and will seek to establish procedures to 

educate Commission staff about tribal 

governments and cultures and to edu-

cate tribes about the Commission’s 

various statutory functions and pro-

grams. To assist in this effort, the 

Commission is establishing the posi-

tion of tribal liaison. The tribal liaison 

will provide a point of contact and a re-

source for tribes for any proceeding at 

the Commission. 

(h) Concurrently with this policy 

statement, the Commission is issuing 

certain new regulations regarding the 

licensing of hydroelectric projects. In 

this connection, the Commission sets 

forth the following additional policies 

for the hydroelectric licensing process. 

(i) The Commission believes that the 

hydroelectric licensing process will 

benefit by more direct and substantial 

consultation between the Commission 

staff and Indian tribes. Because of the 

unique status of Indian tribes in rela-

tion to the Federal government, the 

Commission will endeavor to increase 

direct communications with tribal rep-

resentatives in appropriate cir-

cumstances, recognizing that different 

issues and stages of a proceeding may 

call for different approaches, and there 

are some limitations that must be ob-

served. 

(j) The Commission will seek to no-

tify potentially-affected tribes about 

upcoming hydroelectric licensing proc-

esses, to discuss the consultation proc-

ess and the importance of tribal par-

ticipation, to learn more about each 

tribe’s culture, and to establish case- 

by-case consultation procedures con-

sistent with our ex parte rules. 

(k) In evaluating a proposed hydro-

electric project, the Commission will 

consider any comprehensive plans pre-

pared by Indian tribes or inter-tribal 

organizations for improving, devel-

oping, or conserving a waterway or wa-

terways affected by a proposed project. 

The Commission will treat as a com-

prehensive plan, a plan that: 

(1) Is a comprehensive study of one or 

more of the beneficial uses of a water-

way or waterways; 

(2) Includes a description of the 

standards applied, the data relied upon, 

and the methodology used in preparing 

the plan; and 

(3) Is filed with the Secretary of the 

Commission. See generally 18 CFR 2.19. 

[Order 635, 68 FR 46455, Aug. 6, 2003, as 

amended at 84 FR 56941, Oct. 24, 2019] 
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STATEMENTS OF GENERAL POLICY AND 

INTERPRETATIONS UNDER THE FED-

ERAL POWER ACT 

AUTHORITY: Sections 2.2 through 2.13, 

issued under sec. 309, 49 Stat. 858; 16 U.S.C. 

825h, unless otherwise noted. 

§ 2.2 Transmission lines. 
In a public statement dated March 7, 

1941, the Commission announced its de-

termination that transmission lines 

which are not primary lines transmit-

ting power from the power house or ap-

purtenant works of a project to the 

point of junction with the distribution 

system or with the interconnected pri-

mary transmission system as set forth 

in section 3(11) of the Act are not with-

in the licensing authority of the Com-

mission, and directed that future appli-

cations filed with it for such licenses 

be referred for appropriate action to 

the Federal department having super-

vision over the lands or waterways in-

volved. 

[Order 141, 12 FR 8471, Dec. 19, 1947. Redesig-

nated by Order 147, 13 FR 8259, Dec. 23, 1948] 

§ 2.4 Suspension of rate schedules. 
The Commission approved and adopt-

ed on May 29, 1945, the following con-

clusions as to its powers of suspension 

of rate schedules under section 205 of 

the act: 
(a) The Commission cannot suspend a 

rate schedule after its effective date. 
(b) The Commission can suspend any 

new schedule making any change in an 

existing filed rate schedule, including 

any rate, charge, classification, or 

service, or in any rule, regulation, or 

contract relating thereto, contained in 

the filed schedule. 
(c) Included in such changes which 

may be suspended are: 
(1) Increases. 
(2) Reductions. 
(3) Discriminatory changes. 
(4) Cancellation or notice of termi-

nation. 
(5) Changes in classification, service, 

rule, regulation or contract. 
(d) Immaterial, unimportant or rou-

tine changes will not be suspended. 
(e) During suspension, the prior ex-

isting rate schedule continues in effect 

and should not be changed during sus-

pension. 

(f) Changes under escalator clauses 

may be suspended as changes in exist-

ing filed schedules. 

(g) Suspension of a rate schedule, 

within the ambit of the Commission’s 

statutory authority is a matter within 

the discretion of the Commission. 

(Natural Gas Act, 15 U.S.C. 717–717w (1976 & 

Supp. IV 1980); Federal Power Act, 16 U.S.C. 

791a–828c (1976 & Supp. IV 1980); Dept. of En-

ergy Organization Act, 42 U.S.C. 7101–7352 

(Supp. IV 1980); E.O. 12009, 3 CFR part 142 

(1978); 5 U.S.C. 553 (1976)) 

[Order 141, 12 FR 8471, Dec. 19, 1947. Redesig-

nated by Order 147, 13 FR 8259, Dec. 23, 1948, 

and amended by Order 303, 48 FR 24361, June 

1, 1983; Order 575, 60 FR 4852, Jan. 25, 1995] 

§ 2.7 Recreational development at li-
censed projects. 

The Commission will evaluate the 

recreational resources of all projects 

under Federal license or applications 

therefor and seek, within its authority, 

the ultimate development of these re-

sources, consistent with the needs of 

the area to the extent that such devel-

opment is not inconsistent with the 

primary purpose of the project. Rea-

sonable expenditures by a licensee for 

public recreational development pursu-

ant to an approved plan, including the 

purchase of land, will be included as 

part of the project cost. The Commis-

sion will not object to licensees and op-

erators of recreational facilities within 

the boundaries of a project charging 

reasonable fees to users of such facili-

ties in order to help defray the cost of 

constructing, operating, and maintain-

ing such facilities. The Commission ex-

pects the licensee to assume the fol-

lowing responsibilities: 

(a) To acquire in fee and include 

within the project boundary enough 

land to assure optimum development of 

the recreational resources afforded by 

the project. To the extent consistent 

with the other objectives of the license, 

such lands to be acquired in fee for rec-

reational purposes shall include the 

lands adjacent to the exterior margin 

of any project reservoir plus all other 

project lands specified in any approved 

recreational use plan for the project. 

(b) To develop suitable public rec-

reational facilities upon project lands 

and waters and to make provisions for 

adequate public access to such project 
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(2) If verification of any filing is re-

quired, the verification must be under 

oath by a person having knowledge of 

the matters set forth in the filing. If 

any verification is made by a person 

other than the signer, a statement 

must be attached to the verification 

explaining why a person other than the 

signer provides verification. 

(3) Any requirement that a filing in-

clude or be supported by a sworn dec-

laration, verification, certificate, 

statement, oath, or affidavit may be 

satisfied by compliance with the provi-

sions of 28 U.S.C. 1746, provided that 

the filer, or an authorized representa-

tive of the filer, maintains a copy of 

the document bearing an original, 

physical signature until after such 

time as all administrative and judicial 

proceedings in the relevant matter are 

closed and all deadlines for further ad-

ministrative or judicial review have 

passed. 

(c) Electronic signature. In the case of 

any document filed in electronic form 

under the provisions of this Chapter, 

the typed characters representing the 

name of a person shall be sufficient to 

show that such person has signed the 

document for purposes of this section. 

[Order 225, 47 FR 19022, May 3, 1982, as 

amended by Order 619, 65 FR 57092, Sept. 21, 

2000; Order 653, 70 FR 8724, Feb. 23, 2005] 

§ 385.2006 Docket system (Rule 2006). 

(a) The Secretary will maintain a 

system for docketing proceedings. 

(b) Any public information in any 

docket is available for inspection and 

copying by the public during the office 

hours of the Commission, to the extent 

that such availability is consistent 

with the proper discharge of the Com-

mission’s duties and in conformity 

with part 388 of this chapter. 

[Order 226, 47 FR 19022, May 3, 1982; 48 FR 786, 

Jan. 7, 1983] 

§ 385.2007 Time (Rule 2007). 

(a) Computation. (1) Except as other-

wise required by law, any period of 

time prescribed or allowed by statute 

or Commission rule or order is com-

puted to exclude the day of the act or 

event from which the time period be-

gins to run. 

(2) The last day of any time period is 

included in the time period, unless it is 

a Saturday; Sunday; a day on which 

the Commission closes due to adverse 

conditions and does not reopen prior to 

its official close of business, even 

though some official duties may con-

tinue through telework-ready employ-

ees; part-day holiday that affects the 

Commission; or legal public holiday as 

designated in section 6103 of title 5, 

U.S. Code. In each case the period does 

not end until the close of the Commis-

sion business of the next day which is 

not a Saturday; Sunday; a day on 

which the Commission closes due to ad-

verse conditions and does not reopen 

prior to its official close of business 

even though some official duties may 

continue through telework-ready em-

ployees; part-day holiday that affects 

the Commission; or legal public holi-

day. 

(b) Date of issuance of Commission rules 
or orders. (1) Any Commission rule or 

order is deemed issued when the Sec-

retary does the earliest of the fol-

lowing: 

(i) Posts a full-text copy in the Divi-

sion of Public Information; 

(ii) Mails or delivers copies of the 

order to the parties; or 

(iii) Makes such copies public. 

(2) Any date of issuance specified in a 

rule or order need not be the date on 

which the rule or order is adopted by 

the Commission. 

(c) Effective date of Commission rules or 
orders. (1) Unless otherwise ordered by 

the Commission, rules or orders are ef-

fective on the date of issuance. 

(2) Any initial or revised initial deci-

sion issued by a presiding officer is ef-

fective when the initial or revised ini-

tial decision is final under Rule 708(d). 

[Order 225, 47 FR 19022, May 3, 1982, as 

amended by Order 375, 49 FR 21316, May 21, 

1984; Order 376, 49 FR 21707, May 23, 1984; 

Order 645, 69 FR 2504, Jan. 16, 2004; 84 FR 3983, 

Feb. 14, 2019] 

§ 385.2008 Extensions of time (Rule 
2008). 

(a) Except as otherwise provided by 

law, the time by which any person is 

required or allowed to act under any 

statute, rule, or order may be extended 

by the decisional authority for good 

cause, upon a motion made before the 
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expiration of the period prescribed or 

previously extended. 
(b) If any motion for extension of 

time is made after the expiration of a 

specified time period, the decisional 

authority may permit performance of 

the act required or allowed, if the mov-

ant shows extraordinary circumstances 

sufficient to justify the failure to act 

in a timely manner. 

§ 385.2009 Notice (Rule 2009). 
Unless actual notice is given or un-

less newspaper notice is given as re-

quired by law, notice by the Commis-

sion is provided by the Secretary only 

by publication in the FEDERAL REG-

ISTER. Actual notice is usually given by 

service under Rule 2010. 

§ 385.2010 Service (Rule 2010). 
(a) By participants. (1) Any partici-

pant filing a document in a proceeding 

must serve a copy of the document on: 
(i) Each person whose name is on the 

official service list, or applicable re-

stricted service list, for the proceeding 

or phase of the proceeding; and 
(ii) Any other person required to be 

served under Commission rule or order 

or under law. 
(2) If any person receives a rejection 

letter or deficiency letter from the 

Commission, the person must serve a 

copy of the letter on any person pre-

viously served copies of the rejected or 

deficient filing. 
(b) By the Secretary. The Secretary 

will serve, as appropriate: 
(1) A copy of any complaint on any 

person against whom the complaint is 

directed; 
(2) A copy of any notice of tariff or 

rate examination or order to show 

cause, on any person to whom the no-

tice or order is issued; 
(3) A copy of any rule or any order by 

a decisional authority in a proceeding 

on any person included on the official 

service list, or applicable restricted 

service list, for the proceeding or phase 

of the proceeding, provided that such 

person has complied with paragraph (g) 

of this section. 
(c) Official service list. (1) The official 

service list for any proceeding will con-

tain: 
(i) The name, address and, for pro-

ceedings commenced on or after March 

21, 2005, e-mail address of any person 

designated for service in the initial 

pleading, other than a protest, or in 

the tariff or rate filing which is filed by 

any participant; and 

(ii) The name of counsel for the staff 

of the Commission. 

(2) Any designation of a person for 

service may be changed by following 

the instructions for the Commission’s 

electronic registration system, located 

on its Web site at http://www.ferc.gov 
or, in the event that the proceeding 

was commenced prior to March 21, 2005, 

or the person designated for service is 

unable to use the electronic registra-

tion system, by filing a notice with the 

Commission and serving the notice on 

each person whose name is included on 

the official service list. 

(d) Restricted service list. (1) For pur-

poses of eliminating unnecessary ex-

pense or improving administrative effi-

ciency, the Secretary, an office direc-

tor, or the presiding officer may estab-

lish, by order, a restricted service list 

for an entire proceeding, a phase of a 

proceeding, one or more issues in a pro-

ceeding, or one or more cases in a con-

solidated proceeding. 

(2) Any restricted service list will 

contain the names of each person on 

the official service list, or the person’s 

representative, who, in the judgment of 

the decisional authority establishing 

the list, is an active participant with 

respect to the proceeding or consoli-

dated proceeding, any phase of the pro-

ceeding, or any issue in the proceeding, 

for which the list is established. 

(3) Any restricted service list is 

maintained in the same manner as, and 

in addition to, the official service list 

under paragraph (c) of this section. 

(4) Before any restricted service list 

is established, each person included on 

the official service list will be given 

notice of any proposal to establish a re-

stricted service list and an opportunity 

to show why that person should also be 

included on the restricted service list 

or why a restricted service list should 

not be established. 

(5) Any designation of a person for 

service on a restricted service list may 

be changed by filing written notice 

with the Commission and serving that 

notice on each person whose name is on 

the applicable restricted service list. 
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PART 800—PROTECTION OF 
HISTORIC PROPERTIES 

Subpart A—Purposes and Participants 

Sec. 
800.1 Purposes. 
800.2 Participants in the Section 106 proc-

ess. 

Subpart B—The Section 106 Process 

800.3 Initiation of the section 106 process. 

800.4 Identification of historic properties. 

800.5 Assessment of adverse effects. 

800.6 Resolution of adverse effects. 

800.7 Failure to resolve adverse effects. 

800.8 Coordination with the National Envi-

ronmental Policy Act. 

800.9 Council review of Section 106 compli-

ance. 

800.10 Special requirements for protecting 

National Historic Landmarks. 

800.11 Documentation standards. 

800.12 Emergency situations. 

800.13 Post-review discoveries. 

Subpart C—Program Alternatives 

800.14 Federal agency program alternatives. 

800.15 Tribal, State, and local program al-

ternatives. [Reserved] 

800.16 Definitions. 

APPENDIX A TO PART 800—CRITERIA FOR 

COUNCIL INVOLVEMENT IN REVIEWING INDI-

VIDUAL SECTION 106 CASES 

AUTHORITY: 16 U.S.C. 470s. 

SOURCE: 65 FR 77725, Dec. 12, 2000, unless 

otherwise noted. 

Subpart A—Purposes and 
Participants 

§ 800.1 Purposes. 
(a) Purposes of the section 106 process. 

Section 106 of the National Historic 

Preservation Act requires Federal 

agencies to take into account the ef-

fects of their undertakings on historic 

properties and afford the Council a rea-

sonable opportunity to comment on 

such undertakings. The procedures in 

this part define how Federal agencies 

meet these statutory responsibilities. 

The section 106 process seeks to accom-

modate historic preservation concerns 

with the needs of Federal undertakings 

through consultation among the agen-

cy official and other parties with an in-

terest in the effects of the undertaking 

on historic properties, commencing at 

the early stages of project planning. 

The goal of consultation is to identify 

historic properties potentially affected 

by the undertaking, assess its effects 

and seek ways to avoid, minimize or 

mitigate any adverse effects on his-

toric properties. 

(b) Relation to other provisions of the 
act. Section 106 is related to other pro-

visions of the act designed to further 

the national policy of historic preser-

vation. References to those provisions 

are included in this part to identify cir-

cumstances where they may affect ac-

tions taken to meet section 106 require-

ments. Such provisions may have their 

own implementing regulations or 

guidelines and are not intended to be 

implemented by the procedures in this 

part except insofar as they relate to 

the section 106 process. Guidelines, 

policies, and procedures issued by other 

agencies, including the Secretary, have 

been cited in this part for ease of ac-

cess and are not incorporated by ref-

erence. 

(c) Timing. The agency official must 

complete the section 106 process ‘‘prior 

to the approval of the expenditure of 

any Federal funds on the undertaking 

or prior to the issuance of any license.’’ 

This does not prohibit agency official 

from conducting or authorizing non-

destructive project planning activities 

before completing compliance with sec-

tion 106, provided that such actions do 

not restrict the subsequent consider-

ation of alternatives to avoid, mini-

mize or mitigate the undertaking’s ad-

verse effects on historic properties. The 

agency official shall ensure that the 

section 106 process is initiated early in 

the undertaking’s planning, so that a 

broad range of alternatives may be 

considered during the planning process 

for the undertaking. 

§ 800.2 Participants in the Section 106 
process. 

(a) Agency official. It is the statutory 

obligation of the Federal agency to ful-

fill the requirements of section 106 and 

to ensure that an agency official with 

jurisdiction over an undertaking takes 

legal and financial responsibility for 

section 106 compliance in accordance 

with subpart B of this part. The agency 

official has approval authority for the 

undertaking and can commit the Fed-

eral agency to take appropriate action 
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for a specific undertaking as a result of 

section 106 compliance. For the pur-

poses of subpart C of this part, the 

agency official has the authority to 

commit the Federal agency to any ob-

ligation it may assume in the imple-

mentation of a program alternative. 

The agency official may be a State, 

local, or tribal government official who 

has been delegated legal responsibility 

for compliance with section 106 in ac-

cordance with Federal law. 

(1) Professional standards. Section 

112(a)(1)(A) of the act requires each 

Federal agency responsible for the pro-

tection of historic resources, including 

archeological resources, to ensure that 

all actions taken by employees or con-

tractors of the agency shall meet pro-

fessional standards under regulations 

developed by the Secretary. 

(2) Lead Federal agency. If more than 

one Federal agency is involved in an 

undertaking, some or all the agencies 

may designate a lead Federal agency, 

which shall identify the appropriate of-

ficial to serve as the agency official 

who shall act on their behalf, fulfilling 

their collective responsibilities under 

section 106. Those Federal agencies 

that do not designate a lead Federal 

agency remain individually responsible 

for their compliance with this part. 

(3) Use of contractors. Consistent with 

applicable conflict of interest laws, the 

agency official may use the services of 

applicants, consultants, or designees to 

prepare information, analyses and rec-

ommendations under this part. The 

agency official remains legally respon-

sible for all required findings and de-

terminations. If a document or study is 

prepared by a non-Federal party, the 

agency official is responsible for ensur-

ing that its content meets applicable 

standards and guidelines. 

(4) Consultation. The agency official 

shall involve the consulting parties de-

scribed in paragraph (c) of this section 

in findings and determinations made 

during the section 106 process. The 

agency official should plan consulta-

tions appropriate to the scale of the 

undertaking and the scope of Federal 

involvement and coordinated with 

other requirements of other statutes, 

as applicable, such as the National En-

vironmental Policy Act, the Native 

American Graves Protection and Repa-

triation Act, the American Indian Reli-

gious Freedom Act, the Archeological 

Resources Protection Act, and agency- 

specific legislation. The Council en-

courages the agency official to use to 

the extent possible existing agency 

procedures and mechanisms to fulfill 

the consultation requirements of this 

part. 

(b) Council. The Council issues regu-

lations to implement section 106, pro-

vides guidance and advice on the appli-

cation of the procedures in this part, 

and generally oversees the operation of 

the section 106 process. The Council 

also consults with and comments to 

agency officials on individual under-

takings and programs that affect his-

toric properties. 

(1) Council entry into the section 106 
process. When the Council determines 

that its involvement is necessary to 

ensure that the purposes of section 106 

and the act are met, the Council may 

enter the section 106 process. Criteria 

guiding Council decisions to enter the 

section 106 process are found in appen-

dix A to this part. The Council will 

document that the criteria have been 

met and notify the parties to the sec-

tion 106 process as required by this 

part. 

(2) Council assistance. Participants in 

the section 106 process may seek ad-

vice, guidance and assistance from the 

Council on the application of this part 

to specific undertakings, including the 

resolution of disagreements, whether 

or not the Council is formally involved 

in the review of the undertaking. If 

questions arise regarding the conduct 

of the section 106 process, participants 

are encouraged to obtain the Council’s 

advice on completing the process. 

(c) Consulting parties. The following 

parties have consultative roles in the 

section 106 process. 

(1) State historic preservation officer. (i) 
The State historic preservation officer 

(SHPO) reflects the interests of the 

State and its citizens in the preserva-

tion of their cultural heritage. In ac-

cordance with section 101(b)(3) of the 

act, the SHPO advises and assists Fed-

eral agencies in carrying out their sec-

tion 106 responsibilities and cooperates 

with such agencies, local governments 

and organizations and individuals to 
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ensure that historic properties are tak-

ing into consideration at all levels of 

planning and development. 

(ii) If an Indian tribe has assumed the 

functions of the SHPO in the section 

106 process for undertakings on tribal 

lands, the SHPO shall participate as a 

consulting party if the undertaking 

takes place on tribal lands but affects 

historic properties off tribal lands, if 

requested in accordance with 

§ 800.3(c)(1), or if the Indian tribe agrees 

to include the SHPO pursuant to 

§ 800.3(f)(3). 

(2) Indian tribes and Native Hawaiian 
organizations. (i) Consultation on tribal 
lands. (A) Tribal historic preservation of-
ficer. For a tribe that has assumed the 

responsibilities of the SHPO for section 

106 on tribal lands under section 

101(d)(2) of the act, the tribal historic 

preservation officer (THPO) appointed 

or designated in accordance with the 

act is the official representative for the 

purposes of section 106. The agency of-

ficial shall consult with the THPO in 

lieu of the SHPO regarding under-

takings occurring on or affecting his-

toric properties on tribal lands. 

(B) Tribes that have not assumed SHPO 
functions. When an Indian tribe has not 

assumed the responsibilities of the 

SHPO for section 106 on tribal lands 

under section 101(d)(2) of the act, the 

agency official shall consult with a 

representative designated by such In-

dian tribe in addition to the SHPO re-

garding undertakings occurring on or 

affecting historic properties on its trib-

al lands. Such Indian tribes have the 

same rights of consultation and con-

currence that the THPOs are given 

throughout subpart B of this part, ex-

cept that such consultations shall be in 

addition to and on the same basis as 

consultation with the SHPO. 

(ii) Consultation on historic properties 
of significance to Indian tribes and Native 
Hawaiian organizations. Section 

101(d)(6)(B) of the act requires the 

agency official to consult with any In-

dian tribe or Native Hawaiian organi-

zation that attaches religious and cul-

tural significance to historic properties 

that may be affected by an under-

taking. This requirement applies re-

gardless of the location of the historic 

property. Such Indian tribe or Native 

Hawaiian organization shall be a con-

sulting party. 

(A) The agency official shall ensure 

that consultation in the section 106 

process provides the Indian tribe or Na-

tive Hawaiian organization a reason-

able opportunity to identify its con-

cerns about historic properties, advise 

on the identification and evaluation of 

historic properties, including those of 

traditional religious and cultural im-

portance, articulate its views on the 

undertaking’s effects on such prop-

erties, and participate in the resolution 

of adverse effects. It is the responsi-

bility of the agency official to make a 

reasonable and good faith effort to 

identify Indian tribes and Native Ha-

waiian organizations that shall be con-

sulted in the section 106 process. Con-

sultation should commence early in 

the planning process, in order to iden-

tify and discuss relevant preservation 

issues and resolve concerns about the 

confidentiality of information on his-

toric properties. 

(B) The Federal Government has a 

unique legal relationship with Indian 

tribes set forth in the Constitution of 

the United States, treaties, statutes, 

and court decisions. Consultation with 

Indian tribes should be conducted in a 

sensitive manner respectful of tribal 

sovereignty. Nothing in this part al-

ters, amends, repeals, interprets, or 

modifies tribal sovereignty, any treaty 

rights, or other rights of an Indian 

tribe, or preempts, modifies, or limits 

the exercise of any such rights. 

(C) Consultation with an Indian tribe 

must recognize the government-to-gov-

ernment relationship between the Fed-

eral Government and Indian tribes. The 

agency official shall consult with rep-

resentatives designated or identified by 

the tribal government or the governing 

body of a Native Hawaiian organiza-

tion. Consultation with Indian tribes 

and Native Hawaiian organizations 

should be conducted in a manner sen-

sitive to the concerns and needs of the 

Indian tribe or Native Hawaiian orga-

nization. 

(D) When Indian tribes and Native 

Hawaiian organizations attach reli-

gious and cultural significance to his-

toric properties off tribal lands, section 

101(d)(6)(B) of the act requires Federal 

agencies to consult with such Indian 
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tribes and Native Hawaiian organiza-

tions in the section 106 process. Federal 

agencies should be aware that fre-

quently historic properties of religious 

and cultural significance are located 

on ancestral, aboriginal, or ceded lands 

of Indian tribes and Native Hawaiian 

organizations and should consider that 

when complying with the procedures in 

this part. 

(E) An Indian tribe or a Native Ha-

waiian organization may enter into an 

agreement with an agency official that 

specifies how they will carry out re-

sponsibilities under this part, including 

concerns over the confidentiality of in-

formation. An agreement may cover all 

aspects of tribal participation in the 

section 106 process, provided that no 

modification may be made in the roles 

of other parties to the section 106 proc-

ess without their consent. An agree-

ment may grant the Indian tribe or Na-

tive Hawaiian organization additional 

rights to participate or concur in agen-

cy decisions in the section 106 process 

beyond those specified in subpart B of 

this part. The agency official shall pro-

vide a copy of any such agreement to 

the Council and the appropriate 

SHPOs. 

(F) An Indian tribe that has not as-

sumed the responsibilities of the SHPO 

for section 106 on tribal lands under 

section 101(d)(2) of the act may notify 

the agency official in writing that it is 

waiving its rights under § 800.6(c)(1) to 

execute a memorandum of agreement. 

(3) Representatives of local govern-
ments. A representative of a local gov-

ernment with jurisdiction over the 

area in which the effects of an under-

taking may occur is entitled to partici-

pate as a consulting party. Under other 

provisions of Federal law, the local 

government may be authorized to act 

as the agency official for purposes of 

section 106. 

(4) Applicants for Federal assistance, 
permits, licenses, and other approvals. An 

applicant for Federal assistance or for 

a Federal permit, license, or other ap-

proval is entitled to participate as a 

consulting party as defined in this 

part. The agency official may authorize 

an applicant or group of applicants to 

initiate consultation with the SHPO/ 

THPO and others, but remains legally 

responsible for all findings and deter-

minations charged to the agency offi-

cial. The agency official shall notify 

the SHPO/THPO when an applicant or 

group of applicants is so authorized. A 

Federal agency may authorize all ap-

plicants in a specific program pursuant 

to this section by providing notice to 

all SHPO/THPOs. Federal agencies that 

provide authorizations to applicants 

remain responsible for their govern-

ment-to-government relationships with 

Indian tribes. 

(5) Additional consulting parties. Cer-

tain individuals and organizations with 

a demonstrated interest in the under-

taking may participate as consulting 

parties due to the nature of their legal 

or economic relation to the under-

taking or affected properties, or their 

concern with the undertaking’s effects 

on historic properties. 

(d) The public—(1) Nature of involve-
ment. The views of the public are essen-

tial to informed Federal decision-

making in the section 106 process. The 

agency official shall seek and consider 

the views of the public in a manner 

that reflects the nature and complexity 

of the undertaking and its effects on 

historic properties, the likely interest 

of the public in the effects on historic 

properties, confidentiality concerns of 

private individuals and businesses, and 

the relationship of the Federal involve-

ment to the undertaking. 

(2) Providing notice and information. 
The agency official must, except where 

appropriate to protect confidentiality 

concerns of affected parties, provide 

the public with information about an 

undertaking and its effects on historic 

properties and seek public comment 

and input. Members of the public may 

also provide views on their own initia-

tive for the agency official to consider 

in decisionmaking. 

(3) Use of agency procedures. The agen-

cy official may use the agency’s proce-

dures for public involvement under the 

National Environmental Policy Act or 

other program requirements in lieu of 

public involvement requirements in 

subpart B of this part, if they provide 

adequate opportunities for public in-

volvement consistent with this sub-

part. 
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(ii) If within the 30 day review period 

the Council provides the agency offi-

cial and, if the Council determines the 

issue warrants it, the head of the agen-

cy, with a written opinion objecting to 

the finding, the agency shall then pro-

ceed according to paragraph (c)(3)(ii) of 

this section. A Council decision to pro-

vide its opinion to the head of an agen-

cy shall be guided by the criteria in ap-

pendix A to this part. 

(iii) The agency official should seek 

the concurrence of any Indian tribe or 

Native Hawaiian organization that has 

made known to the agency official that 

it attaches religious and cultural sig-

nificance to a historic property subject 

to the finding. If such Indian tribe or 

Native Hawaiian organization dis-

agrees with the finding, it may within 

the 30 day review period specify the 

reasons for disagreeing with the find-

ing and request the Council to review 

and object to the finding pursuant to 

paragraph (c)(2)(ii) of this section. 

(3) Council review of findings. (i) When 

a finding is submitted to the Council 

pursuant to paragraph (c)(2)(i) of this 

section, the Council shall review the 

finding and provide the agency official 

and, if the Council determines the issue 

warrants it, the head of the agency 

with its opinion as to whether the ad-

verse effect criteria have been cor-

rectly applied. A Council decision to 

provide its opinion to the head of an 

agency shall be guided by the criteria 

in appendix A to this part. The Council 

will provide its opinion within 15 days 

of receiving the documented finding 

from the agency official. The Council 

at its discretion may extend that time 

period for 15 days, in which case it 

shall notify the agency of such exten-

sion prior to the end of the initial 15 

day period. If the Council does not re-

spond within the applicable time pe-

riod, the agency official’s responsibil-

ities under section 106 are fulfilled. 

(ii)(A) The person to whom the Coun-

cil addresses its opinion (the agency of-

ficial or the head of the agency) shall 

take into account the Council’s opinion 

in reaching a final decision on the find-

ing. 

(B) The person to whom the Council 

addresses its opinion (the agency offi-

cial or the head of the agency) shall 

prepare a summary of the decision that 

contains the rationale for the decision 

and evidence of consideration of the 

Council’s opinion, and provide it to the 

Council, the SHPO/THPO, and the con-

sulting parties. The head of the agency 

may delegate his or her duties under 

this paragraph to the agency’s senior 

policy official. If the agency official’s 

initial finding will be revised, the agen-

cy official shall proceed in accordance 

with the revised finding. If the final de-

cision of the agency is to affirm the 

initial finding of no adverse effect, 

once the summary of the decision has 

been sent to the Council, the SHPO/ 

THPO, and the consulting parties, the 

agency official’s responsibilities under 

section 106 are fulfilled. 

(C) The Council shall retain a record 

of agency responses to Council opinions 

on their findings of no adverse effects. 

The Council shall make this informa-

tion available to the public. 

(d) Results of assessment—(1) No ad-
verse effect. The agency official shall 

maintain a record of the finding and 

provide information on the finding to 

the public on request, consistent with 

the confidentiality provisions of 

§ 800.11(c). Implementation of the un-

dertaking in accordance with the find-

ing as documented fulfills the agency 

official’s responsibilities under section 

106 and this part. If the agency official 

will not conduct the undertaking as 

proposed in the finding, the agency of-

ficial shall reopen consultation under 

paragraph (a) of this section. 

(2) Adverse effect. If an adverse effect 

is found, the agency official shall con-

sult further to resolve the adverse ef-

fect pursuant to § 800.6. 

[65 FR 77725, Dec. 12, 2000, as amended at 69 

FR 40553, July 6, 2004] 

§ 800.6 Resolution of adverse effects. 

(a) Continue consultation. The agency 

official shall consult with the SHPO/ 

THPO and other consulting parties, in-

cluding Indian tribes and Native Ha-

waiian organizations, to develop and 

evaluate alternatives or modifications 

to the undertaking that could avoid, 

minimize, or mitigate adverse effects 

on historic properties. 
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(1) Notify the Council and determine 
Council participation. The agency offi-

cial shall notify the Council of the ad-

verse effect finding by providing the 

documentation specified in § 800.11(e). 

(i) The notice shall invite the Council 

to participate in the consultation 

when: 

(A) The agency official wants the 

Council to participate; 

(B) The undertaking has an adverse 

effect upon a National Historic Land-

mark; or 

(C) A programmatic agreement under 

§ 800.14(b) will be prepared; 

(ii) The SHPO/THPO, an Indian tribe 

or Native Hawaiian organization, or 

any other consulting party may at any 

time independently request the Council 

to participate in the consultation. 

(iii) The Council shall advise the 

agency official and all consulting par-

ties whether it will participate within 

15 days of receipt of notice or other re-

quest. Prior to entering the process, 

the Council shall provide written no-

tice to the agency official and the con-

sulting parties that its decision to par-

ticipate meets the criteria set forth in 

appendix A to this part. The Council 

shall also advise the head of the agency 

of its decision to enter the process. 

Consultation with Council participa-

tion is conducted in accordance with 

paragraph (b)(2) of this section. 

(iv) If the Council does not join the 

consultation, the agency official shall 

proceed with consultation in accord-

ance with paragraph (b)(1) of this sec-

tion. 

(2) Involve consulting parties. In addi-

tion to the consulting parties identi-

fied under § 800.3(f), the agency official, 

the SHPO/THPO and the Council, if 

participating, may agree to invite 

other individuals or organizations to 

become consulting parties. The agency 

official shall invite any individual or 

organization that will assume a spe-

cific role or responsibility in a memo-

randum of agreement to participate as 

a consulting party. 

(3) Provide documentation. The agency 

official shall provide to all consulting 

parties the documentation specified in 

§ 800.11(e), subject to the confiden-

tiality provisions of § 800.11(c), and such 

other documentation as may be devel-

oped during the consultation to resolve 

adverse effects. 

(4) Involve the public. The agency offi-

cial shall make information available 

to the public, including the documenta-

tion specified in § 800.11(e), subject to 

the confidentiality provisions of 

§ 800.11(c). The agency official shall pro-

vide an opportunity for members of the 

public to express their views on resolv-

ing adverse effects of the undertaking. 

The agency official should use appro-

priate mechanisms, taking into ac-

count the magnitude of the under-

taking and the nature of its effects 

upon historic properties, the likely ef-

fects on historic properties, and the re-

lationship of the Federal involvement 

to the undertaking to ensure that the 

public’s views are considered in the 

consultation. The agency official 

should also consider the extent of no-

tice and information concerning his-

toric preservation issues afforded the 

public at earlier steps in the section 106 

process to determine the appropriate 

level of public involvement when re-

solving adverse effects so that the 

standards of § 800.2(d) are met. 

(5) Restrictions on disclosure of infor-
mation. Section 304 of the act and other 

authorities may limit the disclosure of 

information under paragraphs (a)(3) 

and (a)(4) of this section. If an Indian 

tribe or Native Hawaiian organization 

objects to the disclosure of information 

or if the agency official believes that 

there are other reasons to withhold in-

formation, the agency official shall 

comply with § 800.11(c) regarding the 

disclosure of such information. 

(b) Resolve adverse effects—(1) Resolu-
tion without the Council. (i) The agency 

official shall consult with the SHPO/ 

THPO and other consulting parties to 

seek ways to avoid, minimize or miti-

gate the adverse effects. 

(ii) The agency official may use 

standard treatments established by the 

Council under § 800.14(d) as a basis for a 

memorandum of agreement. 

(iii) If the Council decides to join the 

consultation, the agency official shall 

follow paragraph (b)(2) of this section. 

(iv) If the agency official and the 

SHPO/THPO agree on how the adverse 

effects will be resolved, they shall exe-

cute a memorandum of agreement. The 

agency official must submit a copy of 
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the executed memorandum of agree-

ment, along with the documentation 

specified in § 800.11(f), to the Council 

prior to approving the undertaking in 

order to meet the requirements of sec-

tion 106 and this subpart. 

(v) If the agency official, and the 

SHPO/THPO fail to agree on the terms 

of a memorandum of agreement, the 

agency official shall request the Coun-

cil to join the consultation and provide 

the Council with the documentation 

set forth in § 800.11(g). If the Council de-

cides to join the consultation, the 

agency official shall proceed in accord-

ance with paragraph (b)(2) of this sec-

tion. If the Council decides not to join 

the consultation, the Council will no-

tify the agency and proceed to com-

ment in accordance with § 800.7(c). 

(2) Resolution with Council participa-
tion. If the Council decides to partici-

pate in the consultation, the agency of-

ficial shall consult with the SHPO/ 

THPO, the Council, and other con-

sulting parties, including Indian tribes 

and Native Hawaiian organizations 

under § 800.2(c)(3), to seek ways to 

avoid, minimize or mitigate the ad-

verse effects. If the agency official, the 

SHPO/THPO, and the Council agree on 

how the adverse effects will be re-

solved, they shall execute a memo-

randum of agreement. 

(c) Memorandum of agreement. A 

memorandum of agreement executed 

and implemented pursuant to this sec-

tion evidences the agency official’s 

compliance with section 106 and this 

part and shall govern the undertaking 

and all of its parts. The agency official 

shall ensure that the undertaking is 

carried out in accordance with the 

memorandum of agreement. 

(1) Signatories. The signatories have 

sole authority to execute, amend or 

terminate the agreement in accordance 

with this subpart. 

(i) The agency official and the SHPO/ 

THPO are the signatories to a memo-

randum of agreement executed pursu-

ant to paragraph (b)(1) of this section. 

(ii) The agency official, the SHPO/ 

THPO, and the Council are the signato-

ries to a memorandum of agreement 

executed pursuant to paragraph (b)(2) 

of this section. 

(iii) The agency official and the 

Council are signatories to a memo-

randum of agreement executed pursu-

ant to § 800.7(a)(2). 

(2) Invited signatories. (i) The agency 

official may invite additional parties 

to be signatories to a memorandum of 

agreement. Any such party that signs 

the memorandum of agreement shall 

have the same rights with regard to 

seeking amendment or termination of 

the memorandum of agreement as 

other signatories. 

(ii) The agency official may invite an 

Indian tribe or Native Hawaiian orga-

nization that attaches religious and 

cultural significance to historic prop-

erties located off tribal lands to be a 

signatory to a memorandum of agree-

ment concerning such properties. 

(iii) The agency official should invite 

any party that assumes a responsi-

bility under a memorandum of agree-

ment to be a signatory. 

(iv) The refusal of any party invited 

to become a signatory to a memo-

randum of agreement pursuant to para-

graph (c)(2) of this section does not in-

validate the memorandum of agree-

ment. 

(3) Concurrence by others. The agency 

official may invite all consulting par-

ties to concur in the memorandum of 

agreement. The signatories may agree 

to invite others to concur. The refusal 

of any party invited to concur in the 

memorandum of agreement does not 

invalidate the memorandum of agree-

ment. 

(4) Reports on implementation. Where 

the signatories agree it is appropriate, 

a memorandum of agreement shall in-

clude a provision for monitoring and 

reporting on its implementation. 

(5) Duration. A memorandum of 

agreement shall include provisions for 

termination and for reconsideration of 

terms if the undertaking has not been 

implemented within a specified time. 

(6) Discoveries. Where the signatories 

agree it is appropriate, a memorandum 

of agreement shall include provisions 

to deal with the subsequent discovery 

or identification of additional historic 

properties affected by the undertaking. 

(7) Amendments. The signatories to a 

memorandum of agreement may amend 

it. If the Council was not a signatory 
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to the original agreement and the sig-

natories execute an amended agree-

ment, the agency official shall file it 

with the Council. 

(8) Termination. If any signatory de-

termines that the terms of a memo-

randum of agreement cannot be or are 

not being carried out, the signatories 

shall consult to seek amendment of the 

agreement. If the agreement is not 

amended, any signatory may terminate 

it. The agency official shall either exe-

cute a memorandum of agreement with 

signatories under paragraph (c)(1) of 

this section or request the comments 

of the Council under § 800.7(a). 

(9) Copies. The agency official shall 

provide each consulting party with a 

copy of any memorandum of agreement 

executed pursuant to this subpart. 

§ 800.7 Failure to resolve adverse ef-
fects. 

(a) Termination of consultation. After 

consulting to resolve adverse effects 

pursuant to § 800.6(b)(2), the agency of-

ficial, the SHPO/THPO, or the Council 

may determine that further consulta-

tion will not be productive and termi-

nate consultation. Any party that ter-

minates consultation shall notify the 

other consulting parties and provide 

them the reasons for terminating in 

writing. 

(1) If the agency official terminates 

consultation, the head of the agency or 

an Assistant Secretary or other officer 

with major department-wide or agency- 

wide responsibilities shall request that 

the Council comment pursuant to para-

graph (c) of this section and shall no-

tify all consulting parties of the re-

quest. 

(2) If the SHPO terminates consulta-

tion, the agency official and the Coun-

cil may execute a memorandum of 

agreement without the SHPO’s in-

volvement. 

(3) If a THPO terminates consulta-

tion regarding an undertaking occur-

ring on or affecting historic properties 

on its tribal lands, the Council shall 

comment pursuant to paragraph (c) of 

this section. 

(4) If the Council terminates con-

sultation, the Council shall notify the 

agency official, the agency’s Federal 

preservation officer and all consulting 

parties of the termination and com-

ment under paragraph (c) of this sec-

tion. The Council may consult with the 

agency’s Federal preservation officer 

prior to terminating consultation to 

seek to resolve issues concerning the 

undertaking and its effects on historic 

properties. 

(b) Comments without termination. The 

Council may determine that it is ap-

propriate to provide additional advi-

sory comments upon an undertaking 

for which a memorandum of agreement 

will be executed. The Council shall pro-

vide them to the agency official when 

it executes the memorandum of agree-

ment. 

(c) Comments by the Council—(1) Prep-
aration. The Council shall provide an 

opportunity for the agency official, all 

consulting parties, and the public to 

provide their views within the time 

frame for developing its comments. 

Upon request of the Council, the agen-

cy official shall provide additional ex-

isting information concerning the un-

dertaking and assist the Council in ar-

ranging an onsite inspection and an op-

portunity for public participation. 

(2) Timing. The Council shall trans-

mit its comments within 45 days of re-

ceipt of a request under paragraph 

(a)(1) or (a)(3) of this section or 

§ 800.8(c)(3), or termination by the 

Council under § 800.6(b)(1)(v) or para-

graph (a)(4) of this section, unless oth-

erwise agreed to by the agency official. 

(3) Transmittal. The Council shall pro-

vide its comments to the head of the 

agency requesting comment with cop-

ies to the agency official, the agency’s 

Federal preservation officer, all con-

sulting parties, and others as appro-

priate. 

(4) Response to Council comment. The 

head of the agency shall take into ac-

count the Council’s comments in 

reaching a final decision on the under-

taking. Section 110(l) of the act directs 

that the head of the agency shall docu-

ment this decision and may not dele-

gate his or her responsibilities pursu-

ant to section 106. Documenting the 

agency head’s decision shall include: 

(i) Preparing a summary of the deci-

sion that contains the rationale for the 

decision and evidence of consideration 

of the Council’s comments and pro-

viding it to the Council prior to ap-

proval of the undertaking; 
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§ 1501.2 Apply NEPA early in the proc-
ess. 

Agencies shall integrate the NEPA 
process with other planning at the ear-
liest possible time to insure that plan-
ning and decisions reflect environ-
mental values, to avoid delays later in 
the process, and to head off potential 
conflicts. Each agency shall: 

(a) Comply with the mandate of sec-
tion 102(2)(A) to ‘‘utilize a systematic, 
interdisciplinary approach which will 
insure the integrated use of the natural 

and social sciences and the environ-

mental design arts in planning and in 

decisionmaking which may have an im-

pact on man’s environment,’’ as speci-

fied by § 1507.2. 
(b) Identify environmental effects 

and values in adequate detail so they 

can be compared to economic and tech-

nical analyses. Environmental docu-

ments and appropriate analyses shall 

be circulated and reviewed at the same 

time as other planning documents. 
(c) Study, develop, and describe ap-

propriate alternatives to recommended 

courses of action in any proposal which 

involves unresolved conflicts con-

cerning alternative uses of available 

resources as provided by section 

102(2)(E) of the Act. 
(d) Provide for cases where actions 

are planned by private applicants or 

other non-Federal entities before Fed-

eral involvement so that: 
(1) Policies or designated staff are 

available to advise potential applicants 

of studies or other information 

foreseeably required for later Federal 

action. 
(2) The Federal agency consults early 

with appropriate State and local agen-

cies and Indian tribes and with inter-

ested private persons and organizations 

when its own involvement is reason-

ably foreseeable. 
(3) The Federal agency commences 

its NEPA process at the earliest pos-

sible time. 

§ 1501.3 When to prepare an environ-
mental assessment. 

(a) Agencies shall prepare an environ-

mental assessment (§ 1508.9) when nec-

essary under the procedures adopted by 

individual agencies to supplement 

these regulations as described in 

§ 1507.3. An assessment is not necessary 

if the agency has decided to prepare an 

environmental impact statement. 

(b) Agencies may prepare an environ-

mental assessment on any action at 

any time in order to assist agency 

planning and decisionmaking. 

§ 1501.4 Whether to prepare an envi-
ronmental impact statement. 

In determining whether to prepare an 

environmental impact statement the 

Federal agency shall: 

(a) Determine under its procedures 

supplementing these regulations (de-

scribed in § 1507.3) whether the proposal 

is one which: 

(1) Normally requires an environ-

mental impact statement, or 

(2) Normally does not require either 

an environmental impact statement or 

an environmental assessment (categor-

ical exclusion). 

(b) If the proposed action is not cov-

ered by paragraph (a) of this section, 

prepare an environmental assessment 

(§ 1508.9). The agency shall involve envi-

ronmental agencies, applicants, and 

the public, to the extent practicable, in 

preparing assessments required by 

§ 1508.9(a)(1). 

(c) Based on the environmental as-

sessment make its determination 

whether to prepare an environmental 

impact statement. 

(d) Commence the scoping process 

(§ 1501.7), if the agency will prepare an 

environmental impact statement. 

(e) Prepare a finding of no significant 

impact (§ 1508.13), if the agency deter-

mines on the basis of the environ-

mental assessment not to prepare a 

statement. 

(1) The agency shall make the finding 

of no significant impact available to 

the affected public as specified in 

§ 1506.6. 

(2) In certain limited circumstances, 

which the agency may cover in its pro-

cedures under § 1507.3, the agency shall 

make the finding of no significant im-

pact available for public review (in-

cluding State and areawide clearing-

houses) for 30 days before the agency 

makes its final determination whether 

to prepare an environmental impact 

statement and before the action may 

begin. The circumstances are: 
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(i) The proposed action is, or is close-

ly similar to, one which normally re-

quires the preparation of an environ-

mental impact statement under the 

procedures adopted by the agency pur-

suant to § 1507.3, or 
(ii) The nature of the proposed action 

is one without precedent. 

§ 1501.5 Lead agencies. 
(a) A lead agency shall supervise the 

preparation of an environmental im-

pact statement if more than one Fed-

eral agency either: 
(1) Proposes or is involved in the 

same action; or 
(2) Is involved in a group of actions 

directly related to each other because 

of their functional interdependence or 

geographical proximity. 
(b) Federal, State, or local agencies, 

including at least one Federal agency, 

may act as joint lead agencies to pre-

pare an environmental impact state-

ment (§ 1506.2). 
(c) If an action falls within the provi-

sions of paragraph (a) of this section 

the potential lead agencies shall deter-

mine by letter or memorandum which 

agency shall be the lead agency and 

which shall be cooperating agencies. 

The agencies shall resolve the lead 

agency question so as not to cause 

delay. If there is disagreement among 

the agencies, the following factors 

(which are listed in order of descending 

importance) shall determine lead agen-

cy designation: 
(1) Magnitude of agency’s involve-

ment. 
(2) Project approval/disapproval au-

thority. 
(3) Expertise concerning the action’s 

environmental effects. 

(4) Duration of agency’s involvement. 

(5) Sequence of agency’s involve-

ment. 

(d) Any Federal agency, or any State 

or local agency or private person sub-

stantially affected by the absence of 

lead agency designation, may make a 

written request to the potential lead 

agencies that a lead agency be des-

ignated. 

(e) If Federal agencies are unable to 

agree on which agency will be the lead 

agency or if the procedure described in 

paragraph (c) of this section has not re-

sulted within 45 days in a lead agency 

designation, any of the agencies or per-

sons concerned may file a request with 

the Council asking it to determine 

which Federal agency shall be the lead 

agency. 

A copy of the request shall be trans-

mitted to each potential lead agency. 

The request shall consist of: 

(1) A precise description of the nature 

and extent of the proposed action. 

(2) A detailed statement of why each 

potential lead agency should or should 

not be the lead agency under the cri-

teria specified in paragraph (c) of this 

section. 

(f) A response may be filed by any po-

tential lead agency concerned within 20 

days after a request is filed with the 

Council. The Council shall determine 

as soon as possible but not later than 

20 days after receiving the request and 

all responses to it which Federal agen-

cy shall be the lead agency and which 

other Federal agencies shall be cooper-

ating agencies. 

[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3, 

1979] 

§ 1501.6 Cooperating agencies. 
The purpose of this section is to em-

phasize agency cooperation early in the 

NEPA process. Upon request of the lead 

agency, any other Federal agency 

which has jurisdiction by law shall be a 

cooperating agency. In addition any 

other Federal agency which has special 

expertise with respect to any environ-

mental issue, which should be ad-

dressed in the statement may be a co-

operating agency upon request of the 

lead agency. An agency may request 

the lead agency to designate it a co-

operating agency. 

(a) The lead agency shall: 

(1) Request the participation of each 

cooperating agency in the NEPA proc-

ess at the earliest possible time. 

(2) Use the environmental analysis 

and proposals of cooperating agencies 

with jurisdiction by law or special ex-

pertise, to the maximum extent pos-

sible consistent with its responsibility 

as lead agency. 

(3) Meet with a cooperating agency at 

the latter’s request. 

(b) Each cooperating agency shall: 

(1) Participate in the NEPA process 

at the earliest possible time. 
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action, or if significant new cir-

cumstances or information arise which 

bear on the proposal or its impacts. 

§ 1501.8 Time limits. 

Although the Council has decided 

that prescribed universal time limits 

for the entire NEPA process are too in-

flexible, Federal agencies are encour-

aged to set time limits appropriate to 

individual actions (consistent with the 

time intervals required by § 1506.10). 

When multiple agencies are involved 

the reference to agency below means 

lead agency. 

(a) The agency shall set time limits 

if an applicant for the proposed action 

requests them: Provided, That the lim-

its are consistent with the purposes of 

NEPA and other essential consider-

ations of national policy. 

(b) The agency may: 

(1) Consider the following factors in 

determining time limits: 

(i) Potential for environmental harm. 

(ii) Size of the proposed action. 

(iii) State of the art of analytic tech-

niques. 

(iv) Degree of public need for the pro-

posed action, including the con-

sequences of delay. 

(v) Number of persons and agencies 

affected. 

(vi) Degree to which relevant infor-

mation is known and if not known the 

time required for obtaining it. 

(vii) Degree to which the action is 

controversial. 

(viii) Other time limits imposed on 

the agency by law, regulations, or ex-

ecutive order. 

(2) Set overall time limits or limits 

for each constituent part of the NEPA 

process, which may include: 

(i) Decision on whether to prepare an 

environmental impact statement (if 

not already decided). 

(ii) Determination of the scope of the 

environmental impact statement. 

(iii) Preparation of the draft environ-

mental impact statement. 

(iv) Review of any comments on the 

draft environmental impact statement 

from the public and agencies. 

(v) Preparation of the final environ-

mental impact statement. 

(vi) Review of any comments on the 

final environmental impact statement. 

(vii) Decision on the action based in 

part on the environmental impact 

statement. 
(3) Designate a person (such as the 

project manager or a person in the 

agency’s office with NEPA responsibil-

ities) to expedite the NEPA process. 
(c) State or local agencies or mem-

bers of the public may request a Fed-

eral Agency to set time limits. 

PART 1502—ENVIRONMENTAL 
IMPACT STATEMENT 

Sec. 
1502.1 Purpose. 
1502.2 Implementation. 
1502.3 Statutory requirements for state-

ments. 
1502.4 Major Federal actions requiring the 

preparation of environmental impact 

statements. 
1502.5 Timing. 
1502.6 Interdisciplinary preparation. 
1502.7 Page limits. 
1502.8 Writing. 
1502.9 Draft, final, and supplemental state-

ments. 
1502.10 Recommended format. 
1502.11 Cover sheet. 
1502.12 Summary. 
1502.13 Purpose and need. 
1502.14 Alternatives including the proposed 

action. 
1502.15 Affected environment. 
1502.16 Environmental consequences. 
1502.17 List of preparers. 
1502.18 Appendix. 
1502.19 Circulation of the environmental im-

pact statement. 
1502.20 Tiering. 
1502.21 Incorporation by reference. 
1502.22 Incomplete or unavailable informa-

tion. 
1502.23 Cost-benefit analysis. 

1502.24 Methodology and scientific accu-

racy. 

1502.25 Environmental review and consulta-

tion requirements. 

AUTHORITY: NEPA, the Environmental 

Quality Improvement Act of 1970, as amend-

ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean 

Air Act, as amended (42 U.S.C. 7609), and E.O. 

11514 (Mar. 5, 1970, as amended by E.O. 11991, 

May 24, 1977). 

SOURCE: 43 FR 55994, Nov. 29, 1978, unless 

otherwise noted. 

§ 1502.1 Purpose. 
The primary purpose of an environ-

mental impact statement is to serve as 

an action-forcing device to insure that 

the policies and goals defined in the 
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Act are infused into the ongoing pro-

grams and actions of the Federal Gov-

ernment. It shall provide full and fair 

discussion of significant environmental 

impacts and shall inform decision-

makers and the public of the reason-

able alternatives which would avoid or 

minimize adverse impacts or enhance 

the quality of the human environment. 

Agencies shall focus on significant en-

vironmental issues and alternatives 

and shall reduce paperwork and the ac-

cumulation of extraneous background 

data. Statements shall be concise, 

clear, and to the point, and shall be 

supported by evidence that the agency 

has made the necessary environmental 

analyses. An environmental impact 

statement is more than a disclosure 

document. It shall be used by Federal 

officials in conjunction with other rel-

evant material to plan actions and 

make decisions. 

§ 1502.2 Implementation. 
To achieve the purposes set forth in 

§ 1502.1 agencies shall prepare environ-

mental impact statements in the fol-

lowing manner: 
(a) Environmental impact statements 

shall be analytic rather than encyclo-

pedic. 
(b) Impacts shall be discussed in pro-

portion to their significance. There 

shall be only brief discussion of other 

than significant issues. As in a finding 

of no significant impact, there should 

be only enough discussion to show why 

more study is not warranted. 
(c) Environmental impact statements 

shall be kept concise and shall be no 

longer than absolutely necessary to 

comply with NEPA and with these reg-

ulations. Length should vary first with 

potential environmental problems and 

then with project size. 
(d) Environmental impact statements 

shall state how alternatives considered 

in it and decisions based on it will or 

will not achieve the requirements of 

sections 101 and 102(1) of the Act and 

other environmental laws and policies. 
(e) The range of alternatives dis-

cussed in environmental impact state-

ments shall encompass those to be con-

sidered by the ultimate agency deci-

sionmaker. 
(f) Agencies shall not commit re-

sources prejudicing selection of alter-

natives before making a final decision 

(§ 1506.1). 

(g) Environmental impact statements 

shall serve as the means of assessing 

the environmental impact of proposed 

agency actions, rather than justifying 

decisions already made. 

§ 1502.3 Statutory requirements for 
statements. 

As required by sec. 102(2)(C) of NEPA 

environmental impact statements 

(§ 1508.11) are to be included in every 

recommendation or report. 

On proposals (§ 1508.23). 

For legislation and (§ 1508.17). 

Other major Federal actions 

(§ 1508.18). 

Significantly (§ 1508.27). 

Affecting (§§ 1508.3, 1508.8). 

The quality of the human environ-

ment (§ 1508.14). 

§ 1502.4 Major Federal actions requir-
ing the preparation of environ-
mental impact statements. 

(a) Agencies shall make sure the pro-

posal which is the subject of an envi-

ronmental impact statement is prop-

erly defined. Agencies shall use the cri-

teria for scope (§ 1508.25) to determine 

which proposal(s) shall be the subject 

of a particular statement. Proposals or 

parts of proposals which are related to 

each other closely enough to be, in ef-

fect, a single course of action shall be 

evaluated in a single impact state-

ment. 

(b) Environmental impact statements 

may be prepared, and are sometimes 

required, for broad Federal actions 

such as the adoption of new agency 

programs or regulations (§ 1508.18). 

Agencies shall prepare statements on 

broad actions so that they are relevant 

to policy and are timed to coincide 

with meaningful points in agency plan-

ning and decisionmaking. 

(c) When preparing statements on 

broad actions (including proposals by 

more than one agency), agencies may 

find it useful to evaluate the pro-

posal(s) in one of the following ways: 

(1) Geographically, including actions 

occurring in the same general location, 

such as body of water, region, or met-

ropolitan area. 

(2) Generically, including actions 

which have relevant similarities, such 
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§ 1508.6 Council. 

Council means the Council on Envi-

ronmental Quality established by title 

II of the Act. 

§ 1508.7 Cumulative impact. 

Cumulative impact is the impact on 

the environment which results from 

the incremental impact of the action 

when added to other past, present, and 

reasonably foreseeable future actions 

regardless of what agency (Federal or 

non-Federal) or person undertakes such 

other actions. Cumulative impacts can 

result from individually minor but col-

lectively significant actions taking 

place over a period of time. 

§ 1508.8 Effects. 

Effects include: 

(a) Direct effects, which are caused 

by the action and occur at the same 

time and place. 

(b) Indirect effects, which are caused 

by the action and are later in time or 

farther removed in distance, but are 

still reasonably foreseeable. Indirect 

effects may include growth inducing ef-

fects and other effects related to in-

duced changes in the pattern of land 

use, population density or growth rate, 

and related effects on air and water 

and other natural systems, including 

ecosystems. 

Effects and impacts as used in these 

regulations are synonymous. Effects 

includes ecological (such as the effects 

on natural resources and on the compo-

nents, structures, and functioning of 

affected ecosystems), aesthetic, his-

toric, cultural, economic, social, or 

health, whether direct, indirect, or cu-

mulative. Effects may also include 

those resulting from actions which 

may have both beneficial and detri-

mental effects, even if on balance the 

agency believes that the effect will be 

beneficial. 

§ 1508.9 Environmental assessment. 

Environmental assessment: 
(a) Means a concise public document 

for which a Federal agency is respon-

sible that serves to: 

(1) Briefly provide sufficient evidence 

and analysis for determining whether 

to prepare an environmental impact 

statement or a finding of no significant 

impact. 

(2) Aid an agency’s compliance with 

the Act when no environmental impact 

statement is necessary. 

(3) Facilitate preparation of a state-

ment when one is necessary. 

(b) Shall include brief discussions of 

the need for the proposal, of alter-

natives as required by section 102(2)(E), 

of the environmental impacts of the 

proposed action and alternatives, and a 

listing of agencies and persons con-

sulted. 

§ 1508.10 Environmental document. 

Environmental document includes the 

documents specified in § 1508.9 (environ-

mental assessment), § 1508.11 (environ-

mental impact statement), § 1508.13 

(finding of no significant impact), and 

§ 1508.22 (notice of intent). 

§ 1508.11 Environmental impact state-
ment. 

Environmental impact statement means 

a detailed written statement as re-

quired by section 102(2)(C) of the Act. 

§ 1508.12 Federal agency. 

Federal agency means all agencies of 

the Federal Government. It does not 

mean the Congress, the Judiciary, or 

the President, including the perform-

ance of staff functions for the Presi-

dent in his Executive Office. It also in-

cludes for purposes of these regulations 

States and units of general local gov-

ernment and Indian tribes assuming 

NEPA responsibilities under section 

104(h) of the Housing and Community 

Development Act of 1974. 

§ 1508.13 Finding of no significant im-
pact. 

Finding of no significant impact means 

a document by a Federal agency briefly 

presenting the reasons why an action, 

not otherwise excluded (§ 1508.4), will 

not have a significant effect on the 

human environment and for which an 

environmental impact statement 

therefore will not be prepared. It shall 

include the environmental assessment 

or a summary of it and shall note any 

other environmental documents re-

lated to it (§ 1501.7(a)(5)). If the assess-

ment is included, the finding need not 
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(a) With respect to the Environ-
mental Protection Agency, any pro-
posed legislation, project, action or 
regulation as those terms are used in 
section 309(a) of the Clean Air Act (42 
U.S.C. 7609). 

(b) With respect to all other agencies, 
any proposed major federal action to 

which section 102(2)(C) of NEPA ap-

plies. 

§ 1508.20 Mitigation. 
Mitigation includes: 
(a) Avoiding the impact altogether 

by not taking a certain action or parts 

of an action. 
(b) Minimizing impacts by limiting 

the degree or magnitude of the action 

and its implementation. 
(c) Rectifying the impact by repair-

ing, rehabilitating, or restoring the af-

fected environment. 
(d) Reducing or eliminating the im-

pact over time by preservation and 

maintenance operations during the life 

of the action. 
(e) Compensating for the impact by 

replacing or providing substitute re-

sources or environments. 

§ 1508.21 NEPA process. 
NEPA process means all measures 

necessary for compliance with the re-

quirements of section 2 and title I of 

NEPA. 

§ 1508.22 Notice of intent. 
Notice of intent means a notice that 

an environmental impact statement 

will be prepared and considered. The 

notice shall briefly: 
(a) Describe the proposed action and 

possible alternatives. 
(b) Describe the agency’s proposed 

scoping process including whether, 

when, and where any scoping meeting 

will be held. 
(c) State the name and address of a 

person within the agency who can an-

swer questions about the proposed ac-

tion and the environmental impact 

statement. 

§ 1508.23 Proposal. 
Proposal exists at that stage in the 

development of an action when an 

agency subject to the Act has a goal 

and is actively preparing to make a de-

cision on one or more alternative 

means of accomplishing that goal and 

the effects can be meaningfully evalu-

ated. Preparation of an environmental 

impact statement on a proposal should 

be timed (§ 1502.5) so that the final 

statement may be completed in time 

for the statement to be included in any 

recommendation or report on the pro-

posal. A proposal may exist in fact as 

well as by agency declaration that one 

exists. 

§ 1508.24 Referring agency. 

Referring agency means the federal 

agency which has referred any matter 

to the Council after a determination 

that the matter is unsatisfactory from 

the standpoint of public health or wel-

fare or environmental quality. 

§ 1508.25 Scope. 

Scope consists of the range of actions, 

alternatives, and impacts to be consid-

ered in an environmental impact state-

ment. The scope of an individual state-

ment may depend on its relationships 

to other statements (§§ 1502.20 and 

1508.28). To determine the scope of en-

vironmental impact statements, agen-

cies shall consider 3 types of actions, 3 

types of alternatives, and 3 types of im-

pacts. They include: 

(a) Actions (other than unconnected 

single actions) which may be: 

(1) Connected actions, which means 

that they are closely related and there-

fore should be discussed in the same 

impact statement. Actions are con-

nected if they: 

(i) Automatically trigger other ac-

tions which may require environmental 

impact statements. 

(ii) Cannot or will not proceed unless 

other actions are taken previously or 

simultaneously. 

(iii) Are interdependent parts of a 

larger action and depend on the larger 

action for their justification. 

(2) Cumulative actions, which when 

viewed with other proposed actions 

have cumulatively significant impacts 

and should therefore be discussed in 

the same impact statement. 

(3) Similar actions, which when 

viewed with other reasonably foresee-

able or proposed agency actions, have 

similarities that provide a basis for 

evaluating their environmental 
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