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Statement Of The Case And Relief Requested 

Nature Of The Case: The underlying case is a class action and in rem 
proceeding that validated 20 ordinances (the 
“Ordinances”) and 26 series of public securities (the 
“Public Securities”) under Chapter 1205 of the Texas 
Government Code, also known as the Expedited 
Declaratory Judgment Act (the “EDJA”). The action 
was brought by the City of San Antonio, Texas (the 
“City”) acting by and through the City Public Service 
Board of San Antonio, Texas (the “Board,” which now 
conducts business under the name CPS Energy). 

Trial Court Information 
And 
Course Of Proceedings: 

353rd Judicial District Court, Travis County, Texas 

On December 7, 2020, after a trial on the merits, the 
Honorable Tim Sulak rendered judgment validating the 
Public Securities and their authorizing Ordinances.  

Appellants did not file an answer before trial or a 
motion for leave to intervene post trial as required by 
the EDJA. Nor did they timely appeal Judge Sulak’s 
judgment.  

Instead, on February 23, 2021, after Judge Sulak had 
left the bench, Appellants filed a motion for new trial 
under Texas Rule of Civil Procedure 329. 

The Honorable Catherine A. Mauzy heard the motion 
for new trial and denied it on April 28, 2021. Appellants 
thereafter attempted to perfect an accelerated appeal 
from both Judge Mauzy’s order and Judge Sulak’s 
judgment. 

Relief Sought: The City seeks dismissal of this appeal for lack of 
jurisdiction. The City also requests that the Court treat 
this appeal as “super accelerated” as explained herein. 
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Introduction 

The EDJA authorizes issuers such as the City to obtain an expedited judgment 

confirming the legality, validity, and enforceability of public securities and their 

authorizing ordinances. TEX. GOV’T CODE § 1205.021. The EDJA requires notice to 

the Attorney General, who approves public securities before they issue and who 

participates in the EDJA trial. Id. § 1205.042. The EDJA also requires notice by 

publication to members of the public known as “Interested Parties.” Id. § 1205.041.  

This Court recognizes only three methods for Interested Parties to litigate 

under the EDJA: “filing an answer before the trial date, intervening prior to final 

judgment, or filing an appeal.” Alejos v. State, 433 S.W.3d 112, 126 (Tex. App.—

Austin 2014, no pet.) (emphasis original, unanimous decision). The appeal is 

“expedited.” Id. at 127. Yet, the Appellants did not use any of these methods. 

Rather, 75 days after judgment, the Appellants filed a motion for new trial 

invoking TEX. R. CIV. P. 329 and the plurality opinion in City of Magnolia v. 

Magnolia Bible Church, 03-19-00631-CV, 2020 WL 7414730 (Tex. App.—Austin 

Dec. 18, 2020, no pet.). Appellants claimed that notice by publication violated their 

due process rights and voided the judgment. Appellants, however, did not establish 

any due process rights that warranted personal service of process. Accordingly, the 

judgment is not void and this Court lacks subject-matter jurisdiction over both the 

judgment and the order denying Appellants’ motion for new trial. 
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Legal And Factual Background 

I. The City conferred control of its electric and gas utilities in the Board 
and issued Public Securities in reliance on that management structure. 

When the City purchased its electric and gas utilities (the “Systems”) in 1942, 

it vested sole management and control of the Systems in the Board as permitted by 

state law.1 The City financed the purchase by issuing bonds, and the 1942 ordinance 

authorizing those bonds and associated trust indenture provided that the Board 

would maintain management and control of the Systems as long as the bonds 

remained outstanding.2 The intent was to guarantee that “good business practices, 

not city government, would guide the new company.”3  

Since 1942, the City has issued, sold, and delivered Public Securities for the 

purpose of building, improving, extending, enlarging, and repairing the Systems, as 

well as refinancing previously issued revenue obligations. Each Public Security was 

authorized by a City Ordinance as required by law.4 Each Ordinance reaffirms the 

Board’s management and control of the Systems, addresses other details about that 

                                           
1 Trial Transcript at 14:3-10; TEX. GOV’T CODE § 1502.070(a)(2) (former article 1115). The 
appellate record was due on May 17, 2021, but it has not yet been filed. The record is not necessary 
for disposition of this appeal given the verified documents attached to this motion. See TEX. R. 
APP. P. 10.2; see also TEX. R. APP. P. 28.1(e) (authorizing decision on sworn record without briefs). 

2 Petitioner’s Trial Exhibit 11 at Articles VI and XI.  

3 Catherine Nixon Cooke, POWERING A CITY: HOW ENERGY AND BIG DREAMS TRANSFORMED SAN 

ANTONIO at 79 (2017 Maverick Books/Trinity University Press). 

4 Petitioner’s Trial Exhibit 1-A through 1-W; TEX. GOV’T CODE § 1201.005, § 1371.053. 
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management, and provides that amendment of the Ordinances may only occur 

according to the specific terms of each Ordinance.5 Finally, each Ordinance 

recognizes that it is a contract with the investors in the Public Securities.6 

II. The City availed itself of the Legislature’s three-tiered system to protect 
public securities. 

The Texas Legislature has enacted a three-tiered statutory framework that 

protects public securities and an issuer’s creditworthiness.7 This framework enables 

political subdivisions to finance capital projects at lower costs relative to traditional 

methods of financing utilized by private enterprise.  

A. The City submitted the Public Securities to the Attorney General 
for approval. 

The first tier of protection is the Attorney General’s approval process. See 

TEX. GOV’T CODE § 1202.003. The purpose of requiring the Attorney General to 

pass on the validity of proposed bonds “is not only to protect the particular locality 

and its inhabitants against the imposition of unauthorized or illegal obligations,” but 

also to “give assurance” to prospective investors. City of Galveston v. Mann, 135 

                                           
5 See, e.g., Petitioner’s Trial Exhibit 1 at 1-V § 20. 

6 See, e.g., id.; see also TEX. CONST. art. I, § 16 (prohibiting impairment of contracts). 

7 Trial Transcript at 41:7-43:4.  
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Tex. 319, 332 (1940). The Attorney General approved the validity of each of the 

Public Securities before they issued.8 

B. The City completed the steps to make the Public Securities 
incontestable. 

The second tier of legislative protection consists of statutes that make the 

approved bonds and the contracts that secure them legally incontestable. For 

example, one statute applicable here provides that, once the Attorney General 

approves a public security and the City registers the public security with the 

Comptroller of Public Accounts and thereafter issues the public security, the 

“security and any contract the proceeds of which are pledged to the payment of the 

public security are valid and incontestable in a court or other forum and are binding 

obligations for all purposes according to their terms.” TEX. GOV’T CODE 

§ 1202.006(a) (emphasis added); see also id. § 1371.059. 

Incontestability statutes give protection to taxpayers, ratepayers, the 

government entities that “issue the bonds,” and “those who take them.” Leonard v. 

Cornyn, 47 S.W.3d 524, 528 (Tex. App.—Austin 1999, pet. denied). Without such 

protections, “litigation in the courts” would be required, causing construction of 

public works to be “delayed at best, prevented at worst, and entail in all events 

                                           
8 Petitioner’s Trial Exhibits 2-A through 2-Z. 
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unnecessary expense and hazard.” Id. The Public Securities became incontestable 

when they were approved, registered, and issued.9  

C. The City obtained a declaratory judgment under the EDJA.  

The third and final tier of protection is the EDJA. “The Legislature enacted 

the EDJA to provide issuers of public securities … a method of quickly and 

efficiently adjudicating the validity of public securities and acts affecting those 

public securities.” Hotze v. City of Houston, 339 S.W.3d 809, 814 (Tex. App.—

Austin 2011, no pet.). The EDJA expressly provides that an action can be brought 

after the public securities are issued. TEX. GOV’T CODE § 1205.025(2).  

The City, acting by and through the Board, initiated an action under the EDJA 

to confirm the legality, validity, and enforceability of the Ordinances and the Public 

Securities, which totaled approximately $6.2 billion. The EDJA permits issuers of 

public securities to obtain a declaratory judgment on these grounds. TEX. GOV’T 

CODE § 1205.021(2, 4). 

When suit was filed, a petition to amend the City Charter (the “Charter 

Petition”) was circulating within the City.10 The Charter Petition created uncertainty 

in the financial market regarding governance of the Systems as provided by the 

                                           
9 Trial Transcript at 26:12-16; see also Yoakum County Water Control & Imp. Dist. No. 2 v. First 
State Bank, 449 S.W.2d 775, 779 (Tex. 1969) (upholding incontestability); City of Conroe v. San 
Jacinto River Auth., 602 S.W.3d 444, 448-49 (Tex. 2020) (same). 

10 Trial Transcript at 69:16-24. 
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Ordinances and the procedure for amending those Ordinances.11 This uncertainty 

threatened the credit rating for CPS Energy, an action that stood to substantially 

increase the City’s cost of borrowing money when issuing, in the anticipated near 

future, additional public securities for the Systems.12 The City brought suit to assure 

investors that the Ordinances are valid and that the City would honor its long-term 

contractual commitments contained in the Ordinances. 

As required by the EDJA, the City provided the Attorney General with notice 

of the suit. See TEX. GOV’T CODE § 1205.042(b). Likewise, the City complied with 

the EDJA by publishing notice twice in the Austin American Statesman and San 

Antonio Express News, two newspapers of general circulation located in Travis and 

Bexar Counties.13 Id. § 1205.43(a-b). The City also published notice twice each in 

five local newspapers in smaller cities where customers of the Systems are located: 

the Bandera Bulletin, the Boerne Star, the Wilson County News, the Pleasanton 

Express, and the Hondo Anvil Herald.14 These publications provided notice to the 

statutory class of Interested Parties, comprising all persons who reside in the City, 

own property within the City, are taxpayers of the City, or “have a claim, right, title, 

                                           
11 Petitioner’s Trial Exhibit 8 at CPS002213-2231. 

12 Trial Transcript at 85:3-86:13. 

13 Petitioner’s Trial Exhibits 13-A and 13-B. 

14 Petitioner’s Trial Exhibits 13-C through 13-G. 
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or interest in any property or money to be affected by the public security 

authorization or the issuance of the public securities.” Id. § 1205.023(2). 

III. The relief awarded in the judgment falls squarely within the EDJA. 

Prior to trial, the City provided the Attorney General — the only party to have 

filed an answer — with a witness list and exhibit list. See TEX. GOV’T CODE 

§ 1205.063 (requiring the Attorney General to “raise appropriate defenses”). The 

City also filed a pretrial brief for the trial court’s and Attorney General’s benefit that 

addressed, among other things, the plurality opinion in Magnolia and the 

nonexistence of any private due process rights in this matter. 

No Interested Parties appeared for trial. At the start of the hearing, Judge Sulak 

questioned the City’s lead attorney about the public rights involved and discussed 

the EDJA’s long history and precedents upholding the EDJA’s notice by publication 

procedures.15 The Court then heard fact and expert testimony from three witnesses 

and admitted more than 2,000 pages of evidence.16  

After the close of evidence and final argument, the Court took a recess to 

review the proposed judgment.17 Following this recess, the Court expressed certain 

concerns on the record about narrowing the judgment and recommended specific 

                                           
15 Trial Transcript at 19:7-21:10. 

16 See Trial Transcript at 12:8-21 (admitting Petitioner’s Exhibits 1-21). 

17 Id. at 103:4-10. 
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revisions.18 The Court took a lunch recess so that the City’s attorney could revise the 

judgment and confer with the Attorney General’s office. The Court approved the 

City’s revisions after confirming with the Attorney General’s office that it approved 

the revised judgment.19 Only then did the Court sign the judgment, dated 

December 7, 2020.20 

The judgment declares, among other things, that: (1) the Public Securities and 

Ordinances, constituting the contracts between the City as an issuer of the Public 

Securities and the holders of such securities, are legal, valid, and incontestable; 

(2) the provisions of the Ordinances regarding governance and amendment are legal, 

valid, enforceable, and binding on the City; and (3) these provisions can only be 

amended as prescribed by the Ordinances.21 The judgment further states that it is 

binding on the City, the Attorney General, the Comptroller of Public Accounts for 

the State of Texas, and the Interested Parties. The language is drawn directly from 

the EDJA. See TEX. GOV’T CODE § 1205.021(2, 4), § 1205.151(b). 

The judgment also contains a permanent injunction that is confined to and 

drawn directly from the EDJA, as the following table illustrates: 

                                           
18 Id. at 103:12-110:10. 

19 Id. at 110:22-111:12. 

20 Id. at 111:13-22. 

21 Exhibit A. 
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SECTION 1205.151(c) FINAL JUDGMENT 

The judgment is a permanent 
injunction against the filing by any 
person of any proceeding contesting 
the validity of: (1) the public securities, 
a public security authorization, or an 
expenditure of money relating to the 
public securities described in the 
petition; (2) each provision made for 
the payment of the public securities or 
of any interest on the public securities; 
and (3) any adjudicated matter and any 
matter that could have been raised in 
the action. 

[T]his Final Judgment is a permanent 
injunction against the filing by any 
person of any proceeding contesting 
the validity of (a) the Public Securities 
or the Ordinances; (b) each provision 
made for the payment of the Public 
Securities or of any interest on the 
Public Securities; and (c) any 
adjudicated matter and any matter that 
could have been raised in this action. 

 
Significantly, the judgment does not mention the Charter Petition and certainly does 

not enjoin circulation of a Charter Petition or any subsequent election.  

IV. Appellants did not answer, intervene, or timely appeal. 

At no time before trial did the Appellants “become a named party … by filing 

an answer.” TEX. GOV’T CODE § 1205.062(1). Nor did Appellants intervene, “with 

leave of court, after the trial date.” Id. § 1205.062(2).  

As Interested Parties bound by the judgment, Appellants were entitled to file 

a notice of appeal to challenge the judgment. Alejos, 433 S.W.3d at 126; TEX. GOV’T 

CODE § 1205.068(a)(2). The notice of appeal was due 20 days after judgment. TEX. 

GOV’T CODE § 1205.068(e); TEX. R. APP. P. 26.1(b). No such notice of appeal was 



 14 

filed. The following month, the media reported that the Charter Petition had been 

abandoned.22 

On February 23, 2021, the Appellants filed a “Motion for New Trial Under 

Rule 329, T.R.C.P. and Plea to the Jurisdiction” in which they claimed the judgment 

was void because their due process rights were violated by the EDJA’s notice by 

publication.23 More specifically, Terry Burns asserted that he was a registered voter 

of the City, was an organizer of the Charter Petition, and had attended meetings with 

employees of CPS Energy.24 Stephen Rapkin asserted that he was a registered voter 

of the City, had signed the Charter Petition, and had gathered signatures for the 

Charter Petition.25 

Judge Mauzy conducted a hearing on the Appellant’s motion for new trial and 

denied the motion on April 28, 2021. Thereafter, on May 5, 2021, the Appellants 

filed a notice of appeal stating their “desire to appeal from the judgment or 

appealable order rendered by former District Judge Tim Sulak on December 7, 2020; 

and to appeal the denial of the Motion for New Trial under R. 329 and Plea to the 

Jurisdiction by the Honorable Catherine A. Mauzy.” According to the Movants, this 

                                           
22 Petitioner’s Response to Movant’s Motion for New Trial at 22 n.6. 

23 Exhibit B. 

24 Id. Burns Declaration at 1-2. 

25 Id. Rapkin Declaration at 1. 
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“is an accelerated appeal under § 1205.068, Texas Government Code and/or under 

§ 51.014(a)(8), Texas Civil Practice and Remedies Code.” 

Grounds For Relief Sought 

I. Section 51.014(a)(8) is not a basis for this Court’s jurisdiction. 

Appellant’s notice of appeal invokes Section 51.014(a)(8) of the Civil Practice 

and Remedies Code as a basis for this Court’s jurisdiction. Section 51.014(a)(8) 

authorizes an interlocutory appeal from an order that “grants or denies a plea to the 

jurisdiction by a governmental unit as that term is defined in Section 101.001.” TEX. 

CIV. PRAC. & REM. CODE § 51.014(a)(8). Section 101.001 defines a “governmental 

unit” as “a political subdivision of this state, including any city.” Id. 

§ 101.001(3)(B). 

Appellants are not a political subdivision of this state. See id.; see also 

University of the Incarnate Word v. Redus, 602 S.W.3d 398, 413 (Tex. 2020) 

(holding that the police departments of private universities are not entitled to 

sovereign immunity). Unlike the procedural posture represented by Magnolia, the 

City is not appealing an order granting a motion for new trial. See City of Magnolia, 

2020 WL 7414730 at *7 (Triana, J., concurring) (explaining that “because the 

district court, by granting a new trial, rejected the City’s arguments challenging the 

court’s subject matter jurisdiction,” the court effectively denied a governmental 
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unit’s plea to the jurisdiction). Thus, the Appellants’ alleged basis for this Court’s 

jurisdiction fails as a matter of law. 

II. The appeal is untimely under Section 1205.068 of the EDJA. 

This Court recognizes only three methods for Interested Parties to litigate 

under the EDJA: “filing an answer before the trial date, intervening prior to final 

judgment, or filing an appeal.” Alejos, 433 S.W.3d at 126 (emphasis original). But 

Appellants did not perfect an appeal within 20 days of the judgment. See TEX. GOV’T 

CODE § 1205.069; TEX. R. APP. P. 26.1. “An order or judgment from which an appeal 

is not taken is final.” TEX. GOV’T CODE § 1205.068. Such is the case here. 

While Appellants argued in the trial court that the judgment was void because 

their due process rights were violated, they made this argument long after the trial 

court’s plenary power had expired. Even a void judgment can become final for 

purposes of appeal. See, e.g., Newsom v. Ballinger Indep. Sch. Dist., 213 S.W.3d 

375, 380 (Tex. App.—Austin 2006, no pet.); Kenseth v. Dallas Cnty., 126 S.W.3d 

584, 596-97 (Tex. App.—Dallas 2004, pet. denied).  

Additionally, the EDJA does not authorize an appeal from a ruling on a motion 

for new trial. TEX. GOV’T CODE § 1205.068 (permitting appeals from judgments, 

orders setting bond, and orders of dismissal for failing to post bond). It is well settled 

that an order denying a motion for new trial is not independently appealable without 

a final judgment. Miller v. Garcia, 03-16-00551-CV, 2016 WL 5770696, *1 (Tex. 
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App.—Austin Sept. 28, 2016, no pet.) (collecting cases); see also State Office of Risk 

Mgmt. v. Berdan, 335 S.W.3d 421, 428 (Tex. App.—Corpus Christi 2011, pet. 

denied) (holding that an order denying a motion for new trial “is not independently 

appealable so as to start a new timetable for perfecting an appeal”). While 

Appellants’ notice of appeal mentions Judge Mauzy’s order, that order is not 

separately appealable, and the appeal of the judgment is too late. 

III. Appellants’ reliance on Rule 329 is misplaced. 

In the trial court, the Appellants argued they could rely on Rule 329 to seek a 

new trial. Rule 329 provides that named defendants may seek a new trial up to two 

years after judgment when such defendants are served by publication. It is 

undisputed that Appellants never filed an answer or intervention to become a named 

defendant. TEX. GOV’T CODE § 1205.062. Had they done so, Appellants would be 

subject to the EDJA’s requirements that they post a sufficient bond to perfect a 

challenge to the judgment. Id. § 1205.104(a). The City denies that Rule 329 applies 

here, but if it did, it offers the Appellants no relief.26  

Any “deprivation of life, liberty, or property by adjudication [must] be 

preceded by notice and the opportunity for hearing appropriate to the nature of the 

case.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950). 

                                           
26 The City reserves the right to brief the several reasons raised in the trial explaining why Rule 329 
is not applicable to an EDJA action. 
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Thus, to establish a procedural due process claim, the Appellants must show that 

they have a personal liberty or property interest that is entitled to procedural due 

process protection; and if so, they must demonstrate what process is due. Mosley v. 

Tex. Health & Human Services Comm’n, 593 S.W.3d 250, 264 (Tex. 2019); Matzen 

v. McLane, 604 S.W.3d 91, 113 (Tex. App.—Austin 2020, pet. filed [No. 20-0523]). 

The Appellants failed to satisfy this test. 

This Court has previously recognized that notice by publication under the 

EDJA is appropriate because “no personal-liberty interest or interest in property is 

affected” by a bond validation suit. Leonard, 47 S.W.3d at 527; see also Magnolia, 

2020 WL 7414730 at *3 (Rose, C.J., concurring) (observing that “notice by 

publication satisfies due process as to the parties bound by an EDJA judgment 

because the EDJA permits only in rem declarations”); Cities of Conroe, Magnolia, 

& Splendora v. Paxton, 559 S.W.3d 656, 664 (Tex. App.—Austin 2018) (describing 

the EDJA as “a device for adjudicating public-rights issues”), reversed in part on 

other grounds by City of Conroe v. San Jacinto River Auth., 602 S.W.3d 444 (Tex. 

2020). Notice by publication is reasonably calculated to reach Interested Parties in 

EDJA actions. See, e.g., Davis v. City of Robinson, 919 S.W.2d 849, 850 (Tex. 

App.—Austin 1996, writ denied) (involving 57 challengers who intervened post 

publication and pretrial).  
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The judgment addresses the validity of the Public Securities, the governance 

of the City’s Systems as reflected in the Ordinances, and the methods of amending 

the Ordinances, all of which are matters of general, public interest. No resident of 

San Antonio — including Appellants — has a private liberty or property interest in 

such matters. See, e.g., Jackson v. Waller Indep. Sch. Dist., CIV.A. H-07-3086, 2008 

WL 818330, *9-10 (S.D. Tex. Mar. 24, 2008) (holding that notice by publication 

satisfies due process for residents, property owners, and taxpayers because bond 

validation involves public rights, not liberty or property rights), clarified on other 

grounds, 625 F. Supp. 2d 357 (S.D. Tex. 2008).  

Appellants nonetheless alleged they were entitled to service of process as 

registered voters of the City.27 This allegation, however, is another way of saying 

they are members of the class that reside in the City. TEX. GOV’T CODE 

§ 1205.023(2)(A); TEX. ELEC. CODE § 11.003 (voters vote where they reside). 

Residents and, by extension, registered voters, are entitled only to notice by 

publication. TEX. GOV’T CODE § 1205.041(a); see also Salt Lake City Corp. v. 

Jordan River Restoration Network, 299 P.3d 990, 1009 (Utah 2012) (recognizing 

that a large group with a narrow public interest is entitled only to notice by 

publication in a bond validation suit); Brown v. Todd, 53 S.W.3d 297, 302 (Tex. 

                                           
27 Exhibit B, Burns Declaration at 1 & Rapkin Declaration at 1. 
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2001) (holding that “status as a voter without more” does not confer standing to 

challenge the lawfulness of governmental acts). 

The Appellants also alleged a “private right” to submit the Charter Petition to 

the City and to otherwise engage in the petition process by organizing and gathering 

signatures.28 This allegation was disproven by their own motion, which judicially 

admitted that the right to petition belongs to “all citizens of San Antonio.”29 If the 

right belongs to all citizens, then it cannot require more due process than the EDJA 

provides. See, e.g., Thomas v. Ala. Mun. Elec. Auth., 432 So.2d 470, 477 (Ala. 1983) 

(holding that notice by publication is the best way to notify a large class interested 

in bond validation). It also bears repeating: the judgment does not enjoin the petition 

process. 

Regardless, the right to petition is not absolute. The same chapter of the Texas 

Government Code that bestows authority on the City to vest sole management and 

control of its Systems in the Board also provides that the chapter controls to the 

extent of any conflict in the City Charter. TEX. GOV’T CODE § 1502.004; see also 

TEX. CONST. art. XI, § 5(a) (requiring city charters to comply with state law); 

Langever v. Miller, 76 S.W.2d 1025, 1027 (Tex. 1934) (holding that a change in the 

law that results in impairment of contracts is a nullity). Moreover, Texas common 

                                           
28 Exhibit B. 

29 Id. at 7 ¶ 1; see also id. ¶ 2 (again referencing “citizens’ right” globally). 
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law recognizes that many topics are completely removed from the petition process. 

See, e.g., Glass v. Smith, 244 S.W.2d 645, 653 (Tex. 1951) (powers conferred 

exclusively on city council are not subject to the initiative process); Dallas Ry. v. 

Geller, 271 S.W. 1106, 1107-08 (Tex. 1925) (regulating utility rates is outside the 

initiative process). 

Finally, Appellant Burns alleged that he deserved service of process because 

his attendance at various meetings made him “known” to CPS Energy.30 That simply 

is not enough. See, e.g., Denham Springs Econ. Dev. Dist. v. All Taxpayers, Prop. 

Owners & Citizens of Denham Springs Econ. Dev. Dist., 945 So. 2d 665, 683 (La. 

2006) (affirming notice by publication in a bond validation suit; regardless of 

whether contesting parties were known or easily ascertainable, they had no 

constitutionally protected liberty or property interest). A resident’s expression of 

approval or disapproval of a matter of general public interest — such as the 

governance of a public utility — cannot entitle that resident to more due process than 

other residents receive or that the EDJA requires. 

Publication here was reasonably calculated to reach Interested Parties, a very 

large class including at least: (1) people who spoke against the City’s energy policies 

in the media and at CPS meetings, (2) other members of the public who participated 

                                           
30 Exhibit B, Burns Declaration at 1-2. 



 22 

in the petition gathering process before that process was voluntarily abandoned by 

its leadership, (3) additional members of the public who opposed the petition and 

launched a website to that effect, and (4) other vocal community members who 

supported the City’s energy policies. Given the large number of Public Securities at 

issue, there were likely hundreds, if not thousands, of bond and note holders 

interested in the outcome of the litigation, in addition to potential investors. It would 

have been impossible to provide service of process to each one of those persons, and 

due process does not demand it. 

Appellants did not allege, much less prove, any right involving life, liberty, or 

property. To the extent they had any interest in the litigation as voters and 

community activists, they received all that due process demands through notice by 

publication. Rule 329 does not salvage the Appellants’ untimely appeal, which must 

be dismissed as soon as possible for lack of jurisdiction. 

IV. The appeal should be treated a “super accelerated.” 

The appeal of a judgment under the EDJA is not merely accelerated but “super 

accelerated.” The EDJA provides that an appellate court must “render its final order 

or judgment with the least possible delay.” TEX. GOV’T CODE § 1205.068(e). 

Disposition “takes priority over any other matter, other than writs of habeas corpus.” 

Id.; see also TEX. R. APP. P. 40.1(a) (providing that cases given precedent by statute 
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are given higher priority than accelerated appeals). The Court is expressly authorized 

to shorten ordinary deadlines. TEX. R. APP. P. 2.  

Accordingly, this Court has, in prior EDJA appeals, rendered judgment within 

relatively short periods of time when compared to other types of appeals. See, e.g., 

Alejos v. State, 03-14-00109-CV, 2014 WL 2094387 (Tex. App.—Austin May 15, 

2014, no pet.) (80 days between filing and disposition); Hotze v. City of Houston, 

339 S.W.3d 809, 814 (Tex. App.—Austin 2011, no pet.) (93 days between filing and 

disposition). This appeal can be — and should be — decided in even less time 

because the Court has no jurisdiction. 

Conclusion 

For the foregoing reasons and pursuant to TEX. R. APP. P. 10 and 42.3(a), the 

Appellee asks the Court to: 

 dismiss this appeal for lack of jurisdiction with the least possible delay in 
accordance with the EDJA; and 

 expedite all matters that may arise in this appeal, including but not limited 
to deadlines to respond to this motion, any briefing deadlines, record 
deadlines, submission notice, issuance of the mandate, and the like. 

The Appellee prays for all other relief to which it may be entitled. 
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VERIFICATION OF EXHIBITS 

 
Pursuant to TEX. R. APP. P. 10.2, TEX. R. APP. P. 9.9 and TEX. CIV. PRAC. & 

REM. CODE § 132.001: 

My name is Michael William O’Donnell. My date of birth is 03-21-1972, and 

my business address is 111 W. Houston, Suite 1800, San Antonio, Texas 78205 

USA. I declare under penalty of perjury that the foregoing documents are true and 

correct copies of those filed or produced in Cause No. D-1-GN-20-006848: 

Exhibit A “Final Judgment” signed December 7, 2020 

Exhibit B “Motion for New Trial Under Rule 329, T.R.C.P. and Plea to 
the Jurisdiction” filed February 23, 2020 

Exhibit C “Order Denying Movants’ Motion for New Trial Under Rule 
329, T.R.C.P. and Plea to the Jurisdiction” signed April 28, 
2021 

 
Executed in Bexar County, State of Texas, on the 21st day of May, 2021. 
 

/s/ Michael W. O’Donnell 
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In The District Court Of 

THE CITY OF SAN ANTONIO, TEXAS, 
acting by and through the City Public 
Service Board of San Antonio, Texas,  

 
 
 

and CITY OF SAN ANTONIO, TEXAS 
ELECTRIC AND GAS SYSTEMS 
REVENUE BONDS, TAXABLE NEW 
SERIES 2009C (DIRECT SUBSIDY-
BUILD AMERICA BONDS), CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS REVENUE BONDS, 
TAXABLE NEW SERIES 2010A (DIRECT 
SUBSIDY-BUILD AMERICA BONDS), 
CITY OF SAN ANTONIO, TEXAS 
ELECTRIC AND GAS SYSTEMS JUNIOR 
LIEN REVENUE BONDS, TAXABLE 
SERIES 2010A (DIRECT SUBSIDY-
BUILD AMERICA BONDS), CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS REVENUE BONDS, 
TAXABLE NEW SERIES 2012, CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS REVENUE REFUNDING 
BONDS, NEW SERIES 2012, CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS JUNIOR LIEN REVENUE 
BONDS, SERIES 2014, CITY OF SAN 
ANTONIO, TEXAS ELECTRIC AND GAS 
SYSTEMS REVENUE BONDS, NEW 
SERIES 2015, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
REVENUE REFUNDING BONDS, NEW 
SERIES 2015, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
VARIABLE RATE JUNIOR LIEN 
REVENUE REFUNDING BONDS, 
SERIES 2015A, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
VARIABLE RATE JUNIOR LIEN 
REVENUE REFUNDING BONDS, 
SERIES 2015B, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
VARIABLE RATE JUNIOR LIEN 
REVENUE BONDS, SERIES 2015C, CITY 

 
 
 
Travis County, Texas 
 
 
 
 
 
 
 
 
353rd Judicial District 
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OF SAN ANTONIO, TEXAS ELECTRIC 
AND GAS SYSTEMS VARIABLE RATE 
JUNIOR LIEN REVENUE BONDS, 
SERIES 2015D, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
REVENUE REFUNDING BONDS, NEW 
SERIES 2016, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
REVENUE AND REFUNDING BONDS, 
NEW SERIES 2017, CITY OF SAN 
ANTONIO, TEXAS ELECTRIC AND GAS 
SYSTEMS REVENUE REFUNDING 
BONDS, NEW SERIES 2017, CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS REVENUE REFUNDING 
BONDS, NEW SERIES 2018, CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS VARIABLE RATE 
JUNIOR LIEN REVENUE REFUNDING 
BONDS, SERIES 2018, CITY OF SAN 
ANTONIO, TEXAS ELECTRIC AND GAS 
SYSTEMS REVENUE REFUNDING 
BONDS, NEW SERIES 2018A, CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS REVENUE REFUNDING 
BONDS, NEW SERIES 2019, CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS JUNIOR LIEN REVENUE 
REFUNDING BONDS, SERIES 2019, 
CITY OF SAN ANTONIO, TEXAS 
ELECTRIC AND GAS SYSTEMS 
REVENUE REFUNDING BONDS, NEW 
SERIES 2020, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
VARIABLE RATE JUNIOR LIEN 
REVENUE REFUNDING BONDS, 
SERIES 2020, CITY OF SAN ANTONIO, 
TEXAS ELECTRIC AND GAS SYSTEMS 
REVENUE REFUNDING BONDS, 
TAXABLE NEW SERIES 2020, CITY OF 
SAN ANTONIO, TEXAS ELECTRIC AND 
GAS SYSTEMS COMMERCIAL PAPER 
NOTES, SERIES A (TAX-EXEMPT), 
CITY OF SAN ANTONIO, TEXAS 
ELECTRIC AND GAS SYSTEMS 
COMMERCIAL PAPER NOTES, SERIES 
B (TAX-EXEMPT), AND CITY OF SAN 
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ANTONIO, TEXAS ELECTRIC AND GAS 
SYSTEMS COMMERCIAL PAPER 
NOTES, SERIES C (TAX-EXEMPT). 

§ 
§ 
§ 
§ 
§ 
§ 
§    

FINAL JUDGMENT 

On December 7, 2020, the Court conducted a hearing and trial on the Original Petition for 

Expedited Declaratory and Injunctive Relief filed by The City of San Antonio, Texas (the “City” 

or the “Issuer”), acting by and through the City Public Service Board of San Antonio, Texas (the 

“Board”) (and who now conducts business under the name CPS Energy), pursuant to Chapter 1205 

of the Texas Government Code (“Chapter 1205”). The City appeared by and through its counsel 

of record. The Attorney General of the State of Texas also appeared, having waived formal service 

of process as permitted by Chapter 1205.  

Having considered the evidence and the arguments of all present, the Court makes the 

following findings of fact and conclusions of law: 

1. The City is an issuer of public securities as defined by Chapter 1205 and is 

authorized to bring this action. 

2. The City has complied with the statutory requirements of Chapter 1205, including 

timely and proper notice of trial.  

3. The City owns its electric and gas utility systems (together, the “Systems”). 

4. For the purpose of building, improving, extending, enlarging, and repairing the 

Systems or refinancing previously issued revenue obligations, the City has issued, sold, and 

delivered the following public securities, as defined by Chapter 1205, that remain outstanding (the 

“Public Securities”):  
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(a) “City of San Antonio, Texas Electric and Gas Systems Revenue Bonds, Taxable 

New Series 2009C (Direct Subsidy-Build America Bonds)”;  

(b) “City of San Antonio, Texas Electric and Gas Systems Revenue Bonds, Taxable 

New Series 2010A (Direct Subsidy-Build America Bonds)”;  

(c) “City of San Antonio, Texas Electric and Gas Systems Junior Lien Revenue 

Bonds, Taxable Series 2010A (Direct Subsidy-Build America Bonds)”; 

(d) “City of San Antonio, Texas Electric and Gas Systems Revenue Bonds, Taxable 

New Series 2012”; 

(e) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2012”; 

(f) “City of San Antonio, Texas Electric and Gas Systems Junior Lien Revenue 

Bonds, Series 2014”; 

(g) “City of San Antonio, Texas Electric and Gas Systems Variable Rate Junior Lien 

Revenue Refunding Bonds, Series 2015A”; 

(h) “City of San Antonio, Texas Electric and Gas Systems Variable Rate Junior Lien 

Revenue Refunding Bonds, Series 2015B”; 

(i) “City of San Antonio, Texas Electric and Gas Systems Revenue Bonds, New 

Series 2015”; 

(j) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2015”; 

(k) “City of San Antonio, Texas Electric and Gas Systems Variable Rate Junior Lien 

Revenue Bonds, Series 2015C”; 

(l) “City of San Antonio, Texas Electric and Gas Systems Variable Rate Junior Lien 

Revenue Bonds, Series 2015D”; 
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(m) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2016”; 

(n) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2017”; 

(o) “City of San Antonio, Texas Electric and Gas Systems Revenue and Refunding 

Bonds, New Series 2017”; 

(p) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2018”; 

(q) “City of San Antonio, Texas Electric and Gas Systems Variable Rate Junior Lien 

Revenue Refunding Bonds, Series 2018”; 

(r) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2018A”; 

(s) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2019”; 

(t) “City of San Antonio, Texas Electric and Gas Systems Junior Lien Revenue 

Refunding Bonds, Series 2019”; 

(u) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2020”; 

(v) “City of San Antonio, Texas Electric and Gas Systems Variable Rate Junior Lien 

Revenue Refunding Bonds, Series 2020”; 

(w) “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, Taxable New Series 2020”;  

(x) “City of San Antonio, Texas Electric and Gas Systems Electric and Gas Systems 

Commercial Paper Notes, Series A (Tax-Exempt)”; 
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(y) “City of San Antonio, Texas Electric and Gas Systems Electric and Gas Systems 

Commercial Paper Notes, Series B (Tax-Exempt)”; and  

(z) “City of San Antonio, Texas Electric and Gas Systems Electric and Gas Systems 

Commercial Paper Notes, Series C (Tax-Exempt).” 

5. For each Public Security, the City that has made a valid “public securities 

authorization” as defined by Chapter 1205 (collectively, the “Ordinances”), which are as follows:1 

(a) Ordinance No. 2009-05-21-0401, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Bonds, Taxable New Series 2009C (Direct Subsidy-Build 

America Bonds)”; 

(b) Ordinance No. 2010-02-18-0123, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Bonds, Taxable New Series 2010A (Direct Subsidy-Build 

America Bonds)”; 

(c) Ordinance No. 2010-10-21-0926, “City of San Antonio, Texas Electric and Gas 

Systems Junior Lien Revenue Bonds, Taxable Series 2010A (Direct Subsidy-Build 

America Bonds)”; 

(d) Ordinance No. 2011-12-08-1018, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Bonds, Taxable New Series 2012”; 

(e) Ordinance No. 2012-05-17-0370, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, New Series 2012”; 

(f) Ordinance No. 2014-05-15-0347, “City of San Antonio, Texas Electric and Gas 

Systems Junior Lien Revenue Bonds, Series 2014”; 

 
1 Ordinance No. 2015-06-18-0598 authorized two separate series, while Ordinance No. 2019-04-11-0315 authorized 
four separate series. 
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(g) Ordinance No. 2015-06-18-0597, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Bonds, New Series 2015”; 

(h) Ordinance No. 2015-06-18-0596, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, New Series 2015”; 

(i) Ordinance No. 2014-10-30-0841, “City of San Antonio, Texas Electric and Gas 

Systems Variable Rate Junior Lien Revenue Refunding Bonds, Series 2015A”; 

(j) Ordinance No. 2014-10-30-0842, “City of San Antonio, Texas Electric and Gas 

Systems Variable Rate Junior Lien Revenue Refunding Bonds, Series 2015B”; 

(k) Ordinance No. 2015-06-18-0598, “City of San Antonio, Texas Electric and Gas 

Systems Variable Rate Junior Lien Revenue Bonds, Series 2015C” and “City of 

San Antonio, Texas Electric and Gas Systems Variable Rate Junior Lien Revenue 

Bonds, Series 2015D”; 

(l) Ordinance No. 2016-06-02-0404, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, New Series 2016”; 

(m) Ordinance No. 2017-02-23-0114A, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, New Series 2017”; 

(n) Ordinance No. 2017-02-23-0114, “City of San Antonio, Texas Electric and Gas 

Systems Revenue and Refunding Bonds, New Series 2017”; 

(o) Ordinance No. 2018-06-14-0452, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, New Series 2018”; 

(p) Ordinance No. 2018-06-14-0452B, “City of San Antonio, Texas Electric and Gas 

Systems Variable Rate Junior Lien Revenue Refunding Bonds, Series 2018”; 

(q) Ordinance No. 2018-06-14-0452A, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, New Series 2018A”; 
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(r) Ordinance No. 2019-04-11-0315, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, New Series 2019”, “City of San Antonio, 

Texas Electric and Gas Systems Junior Lien Revenue Refunding Bonds, Series 

2019”, “City of San Antonio, Texas Electric and Gas Systems Revenue Refunding 

Bonds, New Series 2020”, “City of San Antonio, Texas Electric and Gas Systems 

Variable Rate Junior Lien Revenue Refunding Bonds, Series 2020”; 

(s) Ordinance No. 2020-09-10-0636, “City of San Antonio, Texas Electric and Gas 

Systems Revenue Refunding Bonds, Taxable New Series 2020”; and 

(t) Ordinance No. 2019-04-11-0314, “City of San Antonio, Texas Electric and Gas 

Systems Commercial Paper Notes, Series A (Tax-Exempt); “City of San Antonio, 

Texas Electric and Gas Systems Commercial Paper Notes, Series B (Tax-Exempt); 

and “City of San Antonio, Texas Electric and Gas Systems Commercial Paper 

Notes, Series C (Tax-Exempt)”. 

6. The Court has subject matter jurisdiction over this action, and venue in Travis 

County is proper. 

7. The Court has in rem jurisdiction over the Public Securities, as well as personal 

jurisdiction over the City, acting by and through the Board; the Attorney General; all residents, 

property owners, and taxpayers of the City; all ratepayers and customers of CPS Energy, including 

residential, commercial, retail, and wholesale customers; and any other persons who have or claim 

a right, title, or interest in any property or money to be affected by the Ordinances or the issuance 

of the Public Securities (collectively, the “Interested Parties”). 

IT IS THEREFORE ORDERED that, pursuant to Chapter 1205, the City is entitled to a 

final declaratory judgment as follows: 

1. The Public Securities and Ordinances are legal, valid, and incontestable. 
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2. The following covenants, representations, and warranties contained in the 

Ordinances are legal, valid, enforceable, and binding on the City for the entire time period during 

which the debt obligations of the Public Securities remain outstanding: (a) vest management and 

control of the Systems in the Board consisting of five Trustees, one of whom is the Mayor of the 

City of San Antonio, Texas (the “Governance Provisions”); (b) allow Board Trustees to serve for 

five-year terms subject to one reappointment term (the “Term Limit Provisions”), and (c) provide 

the exclusive methods to amend the Ordinances (the “Amendment Provisions”). 

3. The actual or constructive amendment of any term, provision, or covenant of the 

Ordinances concerning the Governance Provisions, Term Limit Provisions, and Amendment 

Provisions, outside the exclusive methods prescribed by the Ordinances themselves is invalid and 

shall result in an impairment of contract between the City and the holders of the Public Securities. 

IT IS FURTHER ORDERED that this judgment is binding and conclusive against the City, 

the Attorney General, the Comptroller of Public Accounts for the State of Texas, and the Interested 

Parties.  

IT IS FURTHER ORDERED that this judgment is a permanent injunction against the filing 

by any person of any proceeding contesting the validity of (a) the Public Securities or the 

Ordinances; (b) each provision made for the payment of the Public Securities or of any interest on 

the Public Securities; and (c) any adjudicated matter and any matter that could have been raised in 

this action.  

IT IS FURTHER ORDERED that the Public Securities may include a certificate that 

contains the follow statement: “This obligation was validated and confirmed by a judgment entered 

on December 7, 2020, by the 353rd Judicial District Court, Travis County, Texas, Cause No. D-1-

GN-20-006848, which perpetually enjoins the commencement of any suit, action, or proceeding 
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involving the validity of this obligation, or the provision made for the payment of the principal and 

interest of the obligation.” 

IT IS FURTHER ORDERED that all relief not expressly granted in this judgment is herein 

denied. 

This judgment finally disposes of all parties and all claims and is appealable as an 

accelerated appeal pursuant to the terms of TEX. GOV’T CODE § 1205.068. 

 

SIGNED THIS 7th day of December, 2020. 

 

  
             TIM SULAK, JUDGE PRESIDING 
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CAUSE NO. D-1-GN-20-006848 

In re, 
THE CITY OF SAN ANTONIO, 
TEXAS, acting by and through 
CITY PUBLIC SERVICE BOARD OF 
SAN ANTONIO, AND 26 SERIES OF 
ELECTRIC AND GAS SYSTEMS 
REVENUE BONDS 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

353 JUDICIAL DISTRICT 

TRAVIS COUNTY, TEXAS 

MOTION FOR NEW TRIAL UNDER RULE 329, T.R.C.P. 
AND PLEA TO THE JURISDICTION 

TO THE HONORABLE TIM SULAK, DISTRICT JUDGE: 

Movants, Terry R. Burns, M.D. and Stephen M. Rapkin, file this Motion for New 

Trial under Rule 329, T.R.C.P . ,  and Plea to the Jurisdiction and for grounds would show 

the following: 

SUMMARY OF THIS MOTION 

1 .  Rule 329 is a proper vehicle to seek a new trial when a Court, under the 

Expedited Declaratory Judgment Act (EDJA), enjoins citizens from exercising their 

constitutional rights with only constructive notice of the suit. 

2. The Court lacked jurisdiction to enjoin the charter amendment process. 

Courts will not intervene to decide whether a charter amendment is invalid unless and 

until it is passed by the voters. 

3. The instant suit was not brought to validate previously issued bonds, which 

were not challenged by the charter amendment petition. Rather the suit was brought to 

prevent the citizens of San Antonio from exercising their right under Art. 1 1 ,  Sec. 5 of the 

Texas Constitution to submit a petition for a home rule charter amendment. 

4. Even if the Court had jurisdiction, the suit lacks merit. The proposed charter 

amendment calls for action within the power of the San Antonio City Council , by the 
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express terms of the Bonds. Even if the Court found a portion of the proposed 

amendment conflicts with the Bond provisions, the Court could exercise the severability 

clause of the amendment to save the balance of it. 

5. The attempt to prevent a home rule charter amendment is outside the 

limited in rem scope of the EDJA. 

6. The City's attempt to prevent public control over this publicly-owned 

monopoly energy utility violates the reserved powers doctrine. 

1 .  BACKGROUND 

A. The Petition for "City of San Antonio Charter Amendment for Public 
Control of CPS Energy to Achieve the City's Energy Goals." 

Movants are registered voters in the City of San Antonio. See Declarations of 

Terry R. Burns, M.D. and Stephen M. Rapkin attached as Exhibits A and B hereto. In 

October 2020, Movants, along with numerous other San Antonio residents and non-profit 

organizations, began the process of gathering 20,000 signatures to place a home rule 

charter amendment on the ballot for a public vote. A true copy of the proposed 

amendment is attached hereto as Exhibit C. The proposed amendments would change 

the Board of Trustees of CPS Energy, the City's wholly-owned utility, from a five-member 

unelected board to an eleven member board consisting of the Mayor and City Council. 

This would have the effect of changing the term limits of a Trustee from two five-year 

terms to four two-year terms (the council term limits). The organizers had 180 days to 

gather the signatures to submit for certification and ballot placement. §277.002(e), Texas 

Election Code, §9.004, Texas Local Government Code. 

The proposed amendment would also ( 1 )  establish an Advisory Commission "to 

advise the Board on all matters concerning the [CPS Energy) Department"; (2) mandate 
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energy policies "to meet the goals of the city's Climate Action and Adaptation Ordinance 

2019-10-17-0840" and the Paris Climate Agreement, the goals of which were adopted by 

the City Council in 2017 .  

The proposed amendment would require a series of gradual changes to the City's 

energy policy to increase equity and to reduce fossil fuel emissions, including closing CPS 

Energy's coal plants by 2030; protecting low-income customers from service termination 

and unaffordable bills; and adopting a rate structure that "promotes energy efficiency and 

renewable sources of power generation." These changes were to be accomplished 

"within a reasonable time" after passage of the charter amendment. The amendment 

contained a severability clause and expressly affirmed the outstanding energy bond 

obligations of the City. 

The current leadership of CPS Energy strongly opposed the charter amendment 

petition. They were well aware of the identities of the main organizers of the signature 

gathering efforts, which included local leaders of Public Citizen, the Sierra Club, Texas 

Organizing Project, Move Texas, Southwest Workers Union ,  and others. CPS Energy 

made several efforts to discourage the charter amendment organizers by direct 

persuasion and an advertising campaign. 

B. The Secret Suit by CPS Energy under §1205.001 et seq. of the Texas 
Government Code 

On November 12 ,  2020, when the petitioners had gathered 14,000 signatures of 

the 20,000 signatures needed, the City filed this Expedited Declaratory Judgment Act 

action in Travis County ostensibly "to adjudicate the legality, validity and enforceability of 

[26 series of] public securities" in the form of electric and gas systems revenue bonds 

previously issued. 
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The actual sole purpose of the §1205 suit was to obtain a permanent injunction 

against the movants herein and against all residents of San Antonio from ever attempting 

to change the governance or policies of the city-owned utility by home rule charter 

amendment, under the pretense that such changes would breach provisions of the bonds. 

See pages 5-6 and 17-21 and Exhibit C-2 of the City's Original Petition. 

It is clear that the City deliberately kept interested citizens from participating in the 

§1205 so as to avoid the assertion of the numerous meritorious defenses to it. 

The City obtained a "default" judgment on December 7, 2020, but did not announce 

it publicly until January 7, 2021 ,  in attempt to foreclose appeal under §1205 accelerated 

appeal procedures. 

C. Constructive Notice Only 

Again, no actual notice was given by the City or CPS Energy staff to the organizers 

of the charter amendment petition, who were well-known to them. See Declaration of 

Terry Burns, M .D . ,  Exhibit A. Only notice by publication was presumably accomplished, 

as contemplated by §1205 procedures, which did not provide actual notice. 

2. AUTHORITY FOR THIS MOTION UNDER RULE 329, T.R.C.P. 

In City of Magnolia v. Magnolia Bible Church,_ SW.3d , 2 0 2 0  WL 744730 

{Tex. App.-Austin, 12/18/20), a divided panel found that the Churches, which were not 

notified of the §1205 suit despite the City's knowledge of the Churches' opposition to the 

taxes imposed on them to pay the bonds in question, were entitled to seek a new trial 

under Rule 329. 
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Chief Justice Rose found that the Churches had a private right of action and that 

"due process required that the City give actual notice to the Churches of the EDJA 

proceeding." 

Justice Triana concurred, finding that Rule 329 does not conflict with §1205.068(c) 

of the Government Code, and that therefore the district court had subject matter 

jurisdiction to grant a new trial. 

Justice Baker dissented, believing that the dispute involved public rights, rather 

than private rights, and the failure to appeal under §1205 procedures precluded the Rule 

329 Motion. 

3. PLEA TO THE JURISDICTION 

It is well settled in Texas that a court is "without jurisdiction to enjoin an election or 

any incident to it" even if the election is called without authority and is therefore absolutely 

void. City of Austin v. Thompson, 147 Tex. 639, 2 1 9  S.W.2d 57 (1949).  (Election to 

replace recalled council members conflicted with the city charter but could not be 

enjoined). 

In City of Dallas v. Dallas Consolidated Elec. Ry. Co., 105 Tex. 337, 148 SW. 292 

( 1 9 1 2 ) ,  the Supreme Court ruled that an election on a citizen's initiative could not be 

enjoined even though the measure proposed to be voted on was claimed to be "invalid 

as a legal enactment." At least two reasons were given for their rul ing: first, such an 

injunction is an advisory opinion "sitting in judgment upon legislation that might never be 

enacted into law and anticipating results otherwise that might never happen." Id. At 294. 

The second reason for holding that the courts had no jurisdiction to enjoin the 

election on the initiative is equally fundamental: "Elections belong to the political branch 
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of the government, and the general rule is that they are beyond the control of the judicial 

power . . .  [A] proper deference for their respective powers that is imposed upon the several 

departments of the government should constrain the courts to caution and certainty when 

their authority is invoked against the determination of the popular will." Id. 

The above Supreme Court rul ings were cited and reiterated in Coalson v. City 

Council of Victoria, 610  S.W.2d 744 (Tex. 1980) .  In that case, a petition for a home rule 

charter amendment was submitted and certified by the City Secretary; but the City Council 

refused to submit the amendment for election. Instead, the Council sued for declaratory 

judgment, seeking an adjudication that the proposed charter amendment was invalid 

because it conflicted with both Art. V I I I ,  Sec. 21  of the Texas Constitution and a statute. 

Justice Pope stated for the Court: "The declaratory judgment was prematurely 

filed. The election process had been lawfully put in motion and the declaratory judgment 

action was improperly used as a vehicle to frustrate the process." In denying the City's 

declaratory judgment action and ordering the election to go forward, the Court did not 

even consider the merits of the City's claims of invalidity. 

Here, the Court has no jurisdiction to enjoin movants or the registered voters of 

San Antonio from seeking the charter amendment in question or any other charter 

amendment. Only if the requisite number of signatures were obtained and certified and 

the charter amendment was passed by the voters would there be a justiciable controversy 

as to the validity of the charter amendment.1  

1  In a parallel case, the City of San Antonio recently filed an EDJA action to invalidate a similar proposed 
Charter amendment involving San Antonio Water System; Cause No. D - 1 - G N - 2 0 - 0 0 7 3 1 7 ,  1 2 6  District 
Court of Travis County. After similar jurisdictional arguments were made by Respondents, the City non 
suited its case on or about January 25, 2 0 2 1 .  
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4. OTHER GROUNDS FOR THIS MOTION 

A. The Judgment deprived Movants and the citizens of San Antonio of 
their constitutional right to seek charter amendments, without due 
process. 

The movants, and all citizens of San Antonio, have the private right under Article 

1 1 ,  Section 5 of the Texas Constitution to submit a petition for home rule charter 

amendment for decision by the voters. The § 1205 action here was improperly brought, 

not to validate previously issued bonds, the validity of which was not challenged by the 

proposed charter amendment. Rather, it was to try to permanently protect the current 

unelected self-perpetuating Board of CPS Energy and its insulated policy-making power, 

despite the public's ownership of the utility and keen interest in energy and rate-making 

policy in the time of climate change. The City's purpose is outside the limited scope of 

the EDJA. 

Because notice by publication of this declaratory judgment action outside the 

scope of §1205 was constitutionally insufficient and violated the citizens' right to due 

process, the resulting judgment was void and can be challenged at any time. City of 

Magnolia, 2020 WL 744730 at *4. 

B. Even if considered by the Court, the City's objections to the proposed 
charter amendment are without merit. 

San Antonio's City Publ ic Service Board aka CPS Energy contends that the 

proposed charter amendment violates the contract between the bond holders and the 

City, because it calls for change of the governance structure of CPS Energy and 

mandates energy policies. 

However, the San Antonio City Council expressly reserved in the Bonds "the 

absolute right at any time upon passage of an ordinance .. .  to change the method of 
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selection of and appointment to the Board of Trustees to direct selection by the City 

Council. . .  without approval of any persons . . .  [or] holder of Parity Bonds . . . "  Bond, Ex .C  

1  to Original Petition for Expedited Declaratory and Injunctive Relief, p. 40. 

This power reserved by the City Council is equally available to the citizens by 

charter amendment. The proposed amendment calls for such change in appointment of 

the Board of Trustees. 

Additionally, the Bond provides that the Board of Trustees "will ensure that policies 

adopted affecting research, development, and corporate planning will be consistent with 

City Council policy, and policies adopted by the Board of Trustees pertaining to such 

matters will be subject to City Council review." Id. at p. 40. The proposed charter 

amendment is expressly designed to require the Board of Trustees to adopt policies 

consistent with the City's Council 's Climate Action and Adaptation ordinance and its 

resolution adopting the goals of the Paris Climate Accords. 

Even if a Court were to find,  after passage of the charter amendment by the voters, 

that the increase in the size of the Board and the change in Board members' term limits 

substantively violated the terms of the Bond, this would not necessitate a cancellation of 

the entire charter amendment. The amendment expressly contains a severability clause. 

(Par. 7). 

C. The City's suit is outside the scope of the EDJA. 

"The EDJA has limited scope. It authorizes an issuer of publ ic securities to bring 
a declaratory judgment action involving the legality or validity of the bonds, bond 
expenditures, bond authorizations, and the issuer's authority to issue the bonds. 
§1205.021 [Texas Government Code]. It does not authorize a declaration regarding 
hypothetical future spending of unknown resources." Ex parte City of El Paso, 563 
S.W.3d 5 17 ,  525 (Tex. App.-Austin 2018 ,  pet. denied). 
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Similarly, the EDJA does not authorize an advisory opinion on whether a proposed 

home rule charter amendment violates terms of the City's Bonds. The subject matter of 

the City's purported EDJA suit is not within the purview of §1205 .021 .  

D. Violation of Reserved Powers Doctrine 

Certain powers are conferred on governmental entities "for public purposes and 

can neither be delegated nor bartered away." If agreements interfere with substantive 

government functions, they violate the reserved powers doctrine and publ ic policy. City 

of San Antonio v. San Antonio Firefighters Ass'n., 533 S.W.3d 527,543 (Tex. App.-San 

Antonio 2017 ,  pet. denied). 

The Court is asked to take judicial notice that CPS Energy is San Antonio's largest 

asset, which provides about 30% of the City's budget from its revenues ($350 to $400 

million a year). The utility dramatically affects the air quality and greenhouse gas 

emissions of the region. Its rate structure affects every citizen and every business. If the 

City is considered to have contracted away its power to control the energy and fiscal 

policies of its utility, such agreement would violate the Reserved Powers Doctrine. 

CONCLUSION AND PRAYER 

WHEREFORE, PREMISES CONSIDERED, Movants pray that the Court grant this 

Motion under Rule 329, and 

1 .  Set aside its final judgment of December 7, 2020; 

2. Dismiss this case for want of jurisdiction; 

3. In the alternative, deny the City's Petition as outside the scope of 

§1205 .001 ,  et seq., of the Texas Government Code; and 
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4. Such other and further relief in law or equity to which movants may be 

entitled. 

Respectfully submitted, 

RILEY & RILEY 
ATTORNEYS AT LAW 

• ±$. P3  
by RE 
State Bar No. 16924400 
320 Lexington Avenue 
San Antonio, Texas 78215-1913  
(210) 225-7236 (telephone) 
(210) 227-7907 (facsimile) 
darbyriley@rileylawfirm.com 

ATTORNEY FOR MOVANTS 

CERTIFICATE OF SERVICE 

I hereby certify on this%4' ay of February, 2021 a true and correct copy of 
Motion for New Trial under Rule 329, T.R.C.P .  was served as indicated below on the 
following parties as provided for in T.R.C.P . :  

I leana M. Navarro 
Courtney Spizzo 
Rosemarie Kanusky 
Paul Denton Trahan 
Michael O'Donnell 
William S. MacDaniel 

Via e-serve: ileana.navarro@nortonrosefulbright.com 
Via e-serve: cou rtney. spizzo@norton rosefulbrig ht. com 
Via e-serve: rkanusky@mphlegal.com 
Via e-serve: paul.trahan@nortonrosefulbright.com 
Via e-serve: mike.odoneell@nortonrosefulbright.com 
Via e-serve: wil l iam.macdaniel@oag.texas.gov 

DARBY RTE 
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CAUSE NO. D-1-GN-20-006848 

In re, 
THE CITY OF SAN ANTONIO, 
TEXAS, acting by and through 
CITY PUBLIC SERVICE BOARD OF 
SAN ANTONIO, AND 26 SERIES OF 
ELECTRIC AND GAS SYSTEMS 
REVENUE BONDS 

§ 
§ 

§ 
§ 

§ 
§ 

§ 

IN THE DISTRICT COURT 

353 JUDICIAL DISTRICT 

TRAVIS COUNTY, TEXAS 

DECLARATION OF TERRY R. BURNS, M.D. 

My name is Dr. Terry R. Burns, my date of birth is January 7, 1950, and my address 

is 13 139  Vista Del Mundo, San Antonio, Texas 78216.  I  declare under penalty of perjury 

that the factual statements contained below are true and correct. 

I am of sound mind and capable of making this declaration. I have personal 

knowledge of the facts stated herein. 

I have been a registered voter in the City of San Antonio since 2013 .  

I  am the immediate past chair of the Alamo (San Antonio) Group of the Lone Star 

Chapter of the Sierra Club.  I  was one of the organizers of the drive to obtain 20,000 

signatures for the City of San Antonio Charter Amendment for Publ ic Control of CPS 

Energy to Achieve the City's Energy Goals. From September 2020 to the present, I have 

regularly met with a coalition of citizens and representatives of non-profit groups who 

organized to obtain the necessary signatures. The non-profit groups represented, 

besides the Sierra Club, include Public Citizen, MoveTexas, Texas Organizing Project, 

Southwest Workers Union, and others. 

On or about January 7, 2021 ,  I  and the other organizers learned for the first time 

from a San Antonio Express-News news article, that the City of San Antonio, acting 

through CPS Energy, had secretly gone to court in Travis County to obtain an injunction 

EXHIBIT A 
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against the Charter petition. A true copy of the article is attached hereto as Exhibit A. At 

that time, we had gathered about 14,000 signatures. We had 180 days, beginning around 

mid-October 2020 to gather the required signatures to place the amendment on the ballot. 

If newspaper legal notices were published of this Travis County suit, none of us 

had seen them. 

The leaders of CPS Energy were well aware of my identity and the identities of the 

other organizers and how to contact us. We had been in contact with them from the 

beginning. On August 1 8 ,  2020, the Sierra Club conducted a Zoom meeting to discuss 

this and another proposed Charter amendment. The general counsel for CPS Energy, 

Carolyn Shellman, attended that meeting, and I welcomed her on behalf of the Sierra 

Club. In October 2020, representatives of CPS Energy had contacted several members 

of our coalition to discuss a possible compromise on the issues raised in the charter 

petition. After the charter petition effort began, I observed that CPS Energy funded a 

massive publ ic relations campaign to tout the record of CPS Energy on environmental 

issues, presumably to discourage signatures on signature gathering. 

I  personally addressed the need for the charter amendment to gain better publ ic 

control over CPS Energy in a public zoom meeting sponsored by CPS Energy. 

I have read the attached Motion for New Trial under Rule 329, T.R.C.P .  and every 

fact stated therein is within my personal knowledge and is true and correct. 

Executed in Bexar County, Texas, on the d day of February, 2021 .  

Terry R. Burns, M.D., Declarant 
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CAUSE NO. D-1-GN-20-006848 

In re, 
THE CITY OF SAN ANTONIO, 
TEXAS, acting by and through 
CITY PUBLIC SERVICE BOARD OF 
SAN ANTONIO, et al. 

§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

353 JUDICIAL DISTRICT 

TRAVIS COUNTY, TEXAS 

DECLARATION OF STEPHEN M. RAPKIN 

My name is Stephen M. Rapkin, my date of birth is June 22, 1948, and my 

address is 2818 Belvoir Drive, San Antonio, Texas 78230. I declare under penalty of 

perjury that the factual statements contained below are true and correct. 

I am of sound mind and capable of making this declaration. I have personal 

knowledge of the facts stated herein. 

I have been a registered voter in the City of San Antonio since 2004. During 

October and November 2020, I was one of the persons who signed and obtained 

signatures of others to the Petition for the City of San Antonio Charter Amendment for 

Public Control of CPS Energy to Achieve the City's Energy Goals. 

Executed in Bexar County, Texas, on the 22" day of February, 2021 .  

srzg ['  
Stephen M. Rapkin, Declaran 
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09-17-2020 Only City of San Antonio registered voters may sign this petition 

PETITION FOR CITY OF SAN ANTONIO CHARTER AMENDMENT 
FOR PUBLIC CONTROL OF CPS ENERGY TO ACHIEVE THE CITY'S ENERGY GOALS 

To the Mayor and City Council of the City of San Antonio ("City"): We, the undersigned registered voters of the City of San 
Antonio, Texas, under Section 9.004 of the Texas Local Government Code, hereby petition for an election to amend the Charter 
of the City, Article V, by the addition of Article V.C to include provisions applicable to CPS Energy, its management, and its 
policies in the public interest, and to read as follows: 

ARTICLE V.C. CPS ENERGY DEPARTMENT 

Par. J. CPS Energy Department. In accordance with the provisions of the currently outstanding senior lien obligations, the City hereby 
agrees, covenants, and reaffirms that hereafter and during such times as any Bonds issued hereunder are outstanding and unpaid the 
complete management and control of the CPS Energy system (the department) shall be vested in a Board of Trustees consisting of the 
city council sitting as a whole. The mayor shall be Chairman of the Board of Trustees. 

Par. 2. Director of CPS Energy. The Board shall, by a supennajority (2/3) vote of its members, appoint a director for the department 
chosen on the basis of executive and administrative qualifications, including a minimum of IO  years executive experience with a public 
energy utility. The director may be removed by a simple majority vote of the members present and voting. Compensation for the director 
shall be fixed by the Board. The director shall, during his or her tenure of office, reside within the city. No person elected or appointed 
to office as a member of the governing body of the city or city owned entity shall be eligible for appointment as director. 

Par. 3. Director -Powers and Duties. The director shall be responsible to the Board for the proper administration of all affairs of the 
department, including the appointment and removal of officers and employees of the department. The director shall perform such other 
duties and services affecting the department as are assigned or directed by the Board, including implementation of the city's climate and 
equity policies. 

Par. 4. Advisory Commission. The Board shall establish an Advisory Commission for the department to advise the Board on all matters 
concerning the department. The Advisory Commission shall meet monthly or at other times as a majority of the Advisory Commission 
members deem prudent. Each Board member shall appoint one member to the Advisory Commission from the Board member's council 
district. The Board shall appoint an additional member to represent customers of the department outside the city limits of San Antonio. 
The Commission shall review and analyze all policies and procedures of the utility including the rate structure, fuel costs and charges, 
customer services, capital investments, new generation facilities, selection of types of fuel, budget, strategic planning, regulatory com 
pliance, billing procedures, the transfer of electric utility revenues from the utility fund to the general fund, and the implementation of 
the policies set forth in Paragraph 5 below. 

Par. 5. Energy policies mandated through and as part of this charter amendment. The Board shall introduce public transparency in 
providing a reliable, affordable, and clean supply of energy for all customers. Additionally, within a reasonable time after passage of 
this amendment, the Board shall implement the following policies to meet the goals of the city's Climate Action and Adaptation Ordi 
nance 2019-10-17-0840 and the Paris Climate Agreement.: 
A. The department shall eliminate coal power from its generation portfolio no later than 2030 and divest from fossil fuels entirely no 

later than 2040. 
B. Equity in Rate Setting. The department shall develop and implement an inclining rate structure that generally sets higher unit costs 

for residential and commercial customers who consume more power. Customers who use less power shall pay at lower unit costs. 
The rate policy shall protect qualified low-income customers from service termination and unaffordable bills. 

C. Efficiency Goals. The department shall develop and implement a rate structure and other performance incentives which will finan 
cially incentivize the department to promote energy efficiency and renewable sources of power generation, while assuring the 
recovery of the department's fixed costs and obligations, including the fund transfers to the City's general fund. The department 
shall develop a plan to maximize energy efficiency in residential and commercial buildings; and shall develop a plan to promote 
electric vehicles. 

Par. 6. Transitional Provisions. This charter amendment is effective immediately on adoption by the electorate. The position of the 
Chief Executive Officer is abolished as of the effective date of this amendment. The City Manager shall appoint an Interim Director 
pending the Board's appointment of the Director of CPS Energy. Other management and employees of CPS Energy will continue in 
employment following the effective date. The personnel and business policies of CPS Energy will remain in effect until changes are 
approved by the Board. Nothing in this amendment shall affect the transfer of CPS Energy revenues to the general fund . This amend 
ment is intended to have little or no fiscal impact on the municipality. 
Par. 7. Severability & Interpretation. Notwithstanding any Ordinance or City Charter provision to the contrary, the provisions of this 
Section shall prevail in the event of a conflict. In the event any portion of this Section be determined invalid in a court of law, the 
remaining provisions of this Section shall continue in force and effect. 
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09-17-2020 Only City of San Antonio registered voters may sign this petition 

PETITION FOR CITY OF SAN ANTONIO CHARTER AMENDMENT 

FOR PUBLIC CONTROL OF CPS ENERGY TO ACHIEVE THE CITY'S ENERGY GOALS 
WHEREAS, CPS Energy is wholly owned by the citizens of San Antonio; and 

WHEREAS, CPS Energy functions as if it were a private utility with its primary goal to maximize profits rather than to serve ratepayers 

and the general public, and paid its chief executive officer $930,000 in salary and bonus in 2019; and 

WHEREAS, the goals of the Paris Climate Agreement and the City's Climate Action and Adaptation Plan have been adopted by the 

City Council. To reach those goals requires a significant and timely increase in energy efficiency and renewable energy and other 

changes related to climate equity, which the current unelected CPS Board has shown no intention to implement; and 

WHEREAS, to provide the transparent and accountable public leadership needed to implement the necessary changes in energy policies, 

the city council should serve as the board of the city's utility; 

THEREFORE, we the undersigned registered voters of the City of San Antonio hereby petition the San Antonio Mayor and City Council 

for an election for the addition of Sec. V.C. of the City Charter as stated on the reverse page of this Petition. 

DATE SIGNATURE STREET DATE OF BIRTH E-MAIL (optional) or 
SIGNED and ADDRESS or VOTER PHONE (optional) 

PRINTED NAME REGISTRATION 
0+ 

Signature: Street no. and name: 

-'' 
OR VOTER NO. 

/2020 Printed Name: 
San Antonio, Tx, Bexar County, 
Zip code 78 

Signature: Street no. and name: 

'' OR VOTER NO. 

'_l2020 Printed Name: 
San Antonio, Tx, Bexar County, 
Zip code 78 

Signature: Street no. and name: 

__ /_/_ 

OR VOTER NO. 

'_/2020 Printed Name: 
San Antonio, Tx, Bexar County, 
Zip code 78 

Signature: Street no. and name: 

'' OR VOTER NO. 

' 
/2020 Printed Name: 

San Antonio, Tx, Bexar County, 
Zip code 78 

Questions? Contact us at 210.827.0252. 
CAUTION! Both sides of this petition must be printed together. FRONT TO BACK or STAPLED. 
Print this petition from recallcps.com. Donations welcome payable to Our Power Coalition PAC 
(not tax-deductible), on line or sent to address below. 

Mail BOTH SIDES of this petition, after you complete with signature, address, DOB or Voter ID, 
TO DeeDee Belmares Public Citizen 702 Donaldson Ave, San Antonio,Tx 78201 Ste.207A 

I affirm that I personally circulated the forgoing paper, that all signatures appended thereto were made in my presence 
and that I believe them to be genuine signatures of the persons whose names they purport to be. ' 

Circulator Signature _ 
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NO. D-1-GN-20-006848 

In re 
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In The District Court Of 

THE CITY OF SAN ANTONIO, TEXAS, 

acting by and through the City Public 

Service Board of San Antonio, Texas,  

 

 

 

and CITY OF SAN ANTONIO, TEXAS 

ELECTRIC AND GAS SYSTEMS 

REVENUE BONDS, TAXABLE NEW 

SERIES 2009C (DIRECT SUBSIDY-

BUILD AMERICA BONDS), CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS REVENUE BONDS, 

TAXABLE NEW SERIES 2010A (DIRECT 

SUBSIDY-BUILD AMERICA BONDS), 

CITY OF SAN ANTONIO, TEXAS 

ELECTRIC AND GAS SYSTEMS JUNIOR 

LIEN REVENUE BONDS, TAXABLE 

SERIES 2010A (DIRECT SUBSIDY-

BUILD AMERICA BONDS), CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS REVENUE BONDS, 

TAXABLE NEW SERIES 2012, CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS REVENUE REFUNDING 

BONDS, NEW SERIES 2012, CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS JUNIOR LIEN REVENUE 

BONDS, SERIES 2014, CITY OF SAN 

ANTONIO, TEXAS ELECTRIC AND GAS 

SYSTEMS JUNIOR LIEN REVENUE 

REFUNDING BONDS, SERIES 2014, 

CITY OF SAN ANTONIO, TEXAS 

ELECTRIC AND GAS SYSTEMS 

REVENUE BONDS, NEW SERIES 2015, 

CITY OF SAN ANTONIO, TEXAS 

ELECTRIC AND GAS SYSTEMS 

REVENUE REFUNDING BONDS, NEW 

SERIES 2015, CITY OF SAN ANTONIO, 

TEXAS ELECTRIC AND GAS SYSTEMS 

VARIABLE RATE JUNIOR LIEN 

REVENUE REFUNDING BONDS, 

SERIES 2015A, CITY OF SAN ANTONIO, 

TEXAS ELECTRIC AND GAS SYSTEMS 

VARIABLE RATE JUNIOR LIEN 

REVENUE REFUNDING BONDS, 

 

 

 

Travis County, Texas 

 

 

 

 

 

 

 

 

353rd Judicial District 
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SERIES 2015B, CITY OF SAN ANTONIO, 

TEXAS ELECTRIC AND GAS SYSTEMS 

VARIABLE RATE JUNIOR LIEN 

REVENUE BONDS, SERIES 2015C, CITY 

OF SAN ANTONIO, TEXAS ELECTRIC 

AND GAS SYSTEMS VARIABLE RATE 

JUNIOR LIEN REVENUE BONDS, 

SERIES 2015D, CITY OF SAN ANTONIO, 

TEXAS ELECTRIC AND GAS SYSTEMS 

REVENUE REFUNDING BONDS, NEW 

SERIES 2016, CITY OF SAN ANTONIO, 

TEXAS ELECTRIC AND GAS SYSTEMS 

REVENUE AND REFUNDING BONDS, 

NEW SERIES 2017, CITY OF SAN 

ANTONIO, TEXAS ELECTRIC AND GAS 

SYSTEMS REVENUE REFUNDING 

BONDS, NEW SERIES 2017, CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS REVENUE REFUNDING 

BONDS, NEW SERIES 2018, CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS VARIABLE RATE 

JUNIOR LIEN REVENUE REFUNDING 

BONDS, SERIES 2018, CITY OF SAN 

ANTONIO, TEXAS ELECTRIC AND GAS 

SYSTEMS REVENUE REFUNDING 

BONDS, NEW SERIES 2018A, CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS REVENUE REFUNDING 

BONDS, NEW SERIES 2019, CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS JUNIOR LIEN REVENUE 

REFUNDING BONDS, SERIES 2019, 

CITY OF SAN ANTONIO, TEXAS 

ELECTRIC AND GAS SYSTEMS 

REVENUE REFUNDING BONDS, NEW 

SERIES 2020, CITY OF SAN ANTONIO, 

TEXAS ELECTRIC AND GAS SYSTEMS 

VARIABLE RATE JUNIOR LIEN 

REVENUE REFUNDING BONDS, 

SERIES 2020, CITY OF SAN ANTONIO, 

TEXAS ELECTRIC AND GAS SYSTEMS 

REVENUE REFUNDING BONDS, 

TAXABLE NEW SERIES 2020, CITY OF 

SAN ANTONIO, TEXAS ELECTRIC AND 

GAS SYSTEMS COMMERCIAL PAPER 
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NOTES, SERIES A (TAX-EXEMPT), 

CITY OF SAN ANTONIO, TEXAS 

ELECTRIC AND GAS SYSTEMS 

COMMERCIAL PAPER NOTES, SERIES 

B (TAX-EXEMPT), AND CITY OF SAN 

ANTONIO, TEXAS ELECTRIC AND GAS 

SYSTEMS COMMERCIAL PAPER 

NOTES, SERIES C (TAX-EXEMPT). 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§    

ORDER DENYING MOVANTS’ MOTION FOR NEW TRIAL UNDER RULE 329, 
T.R.C.P. AND PLEA TO THE JURISDICTION 

On April 28, 2021, the Court heard the Motion for New Trial under Rule 329, T.R.C.P. and 

Plea to the Jurisdiction, filed by Movants, Terry R. Burns and Stephen M. Rapkin. Having 

considered the motion and the plea, any responses, arguments, and evidence submitted in 

connection therewith, the pleadings on file, and the relevant authorities, the Court is of the opinion 

that the Motion for New Trial under Rule 329, T.R.C.P. and Plea to the Jurisdiction should be 

denied. 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Motion for New 

Trial under Rule 329, T.R.C.P. and Plea to the Jurisdiction, filed by Movants, Terry R. Burns and 

Stephen M. Rapkin is DENIED and it is so ORDERED.  

SIGNED this _____ day of April, 2021. 

  

HONORABLE CATHERINE A. MAUZY 

JUDGE PRESIDING 

28th
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