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IN THE UNITED STATES DISTRICT COURT
FOR THEWESTERNDISTRICT OF TEXAS
WACO DIVISION

TEXANS AGAINST HIGH-SPEEDRAIL, INC.,

CALVIN HOUSE,RONNY CALDWELL,
GENEand MICHAELLEWHITESIDES
DONOVAN MARETICK, RONALD and
BECKY SCASTA,LOGAN WILSON I,
DAVID andHEATHER MISELDINE,

WALLER COUNTY, GRIMES COUNTY,
MADISON COUNTY, LEON COUNTY,
NAVARRO COUNTY, FREESTONE COUNTY,

Plaintiffs,

V. CIVIL ACTION NO. 6:21-cv-365
U.S. DEPARTMENT OF TRANSPORTATION,;
PETE BUTTIGIEG in his official capacity as
Secretary of Transportation,

FEDERAL RAILROAD ADMINISTRATION;
RONALD BATORY, in his official capacity as
Administrator, PAUL NISSENBAUM, in his
official capacity as Associate Administrator, and
QUINTIN KENDALL, in his official capacity as
Deputy Administrator of the Federal Railroad
Administration,
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Defendants

ORIGINAL COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1. Plaintiffs bring this action againsth e Fe der al Railroad Admi
and U.S. Department of Transportatitor declaratory and injunctive religfursuant tothe
Administrative Procedure A¢t “ A P, A U.$.C. 88 70706, theNationalEnvironmental Policy

Act( “ NE P4R U.5.C. § 432%t seqandapplicableregulations.
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2. Atissueisaproposaby Texas Central Ritocdnstruchadd ( “ Te x
operatea high-speed passenger raitH S R ’system along a dedicated, fully sealed corridor
betweerDallasand Houston s i ng Central Japan Rail wHSR Co mp a
technolog t he “ MBydesighthte” proposed Shinkansen technol
with any other existing transportation infrastructure, which simply means it cannot run on any
other tracks and no other trains can run on its trafksts, the Project would be totally
incompatiblewith, and disconnected from, any existing or future rail lines.

3. Texas Central wants approval (and billions in public funding) to construct and
operate 1 tunded” pR d, byt ¢heShigkanga technologydoes not comply with
existingsafetyreguhtions As a result Texas Central asked tiéRA to carve outspecial sifety
rulesso that it could usthe Shinkanserechnologyhere in the U.Sand FRA did just thatror
the first time since its creation in 1966, FRA issued what is now knowr‘Rsla of Particular
Applicability” ( “ R P, Avhioh establisles safety standards h aate not intended for general
application?” ;rather ttheyeappty anlylto the prapased:Shigkansennology

4. Plaintiffs have no quarrel with FRA establishing safety standards within its
regulatory authorizatiorHHowever,in the course of this challenged actiéiRA did thingsand
made choicethathad little, if anything, to do witlits ultimateagencyactionregarding‘safety ”

At every stage, FRA unlawfully deviated from proper procedure and, in the process, violated
bedrock principles under NEPA and the APA that exist to promote transparency, informed
decisionmaking and fulland fairopportunity for commeet by affected persons.

5. FRA’s unlawfunl20ldwhenitbtsacdigp@ an environmenta
s t a t e me notevaluateEhiangpéacis of constructing and operating the ProdERPA requires

an EIS for anymajor federalactionsignificantly impacting the environmerat the time, FRA
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referred to construction and operation of the Project asRhaposed Actionhrequiringan EIS
“pur s ua n.tltdidsnot @vénmantiosafety orthe RPA.

6. During the scoping proceghlat followed FRA and Texas Centr@gromised the
Project mu s t be “economically viablilweidghtedt o me e
economic viability as a factor in assessing a
Houston. FRAanddxas Central also promised the Proje:
funding sources” and require no public money.

7. As for the RPA, FRAnentionedt only in passingluring scopingas one of several
regulatory actiong may consideat some poinin the future.To ease any concerrandowners
werefalselytold issuance of aRPA“is a routine process used by federal agencies to address new
or unique sitwuations.”

8. FRA thenbeganprepaation ofadrafte n vi r on me nt a l impact s
E I Stha) purportedo evaluatehe impacts of constructing and operating the Pr@kwxig the
only alignment(of nine) to survive scopingAt some point prior to release othe Draft EIS,
however,Texas Central convincdeRAtoremovee c onomi ¢ viability .from t
Despite thignaterialchange o t he P r o fFRA®caver recopsidarepl deeght alignments
it had eliminatedduring scoping Instead,FRA published its Draft EIS in 201{®lespite its
deficiencies)sought and considered commeumtsthe Draft EISWhichwereignored) andplowed
forward withprepaationofaf i nal environmenFiRalEISi)npact statem

9. In March 2020—six yearsafter FRA scopedan EIS to evaluate the impacts of
constructing and operating the Project and more than two géarst publisheda Draft EIS

purporting to evaluate #se samampacts—FRA published aoticeproposinga rul e of par

applicability (RPA) to establis safety standards ftine [Texas Central] high speed rail sgst”’
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10. In the notice, FRAclaimedit had beer‘evaluating the potential environmental
impacts that may result from t hThiswasfalsemidss ed r u
ownwordsF RA had purportedly been evaluating “the
Project along a preferred alignment between Dallas and Houstan to reiterateF RA’ s 2 0 1 4
Notice ofIntent to prepare an EIS did not even mention safietiye RPA.

11. Two months later,n the Final EIS published in May 2020, FRA claim&this
document evaluates. the potential beneficial and adversen vi r on me nt a l i mpact
proposed [RPA] to enable effective safety oversight of the operation of a [HSR] $yashon
the [Shinkansen] technologyThis wasalsofalse

12.  Admittedly, FRA did not evaluate the impacts of the RPA in the Draft E8d
notseekor consider commentelated tcanysuch impacts eitheAs a resultFRA could not hae
evaluated thenpacts of the RPAor inclusion in the Final EIS in a mere two months, from scratch
And its content bears thigut. FRA dedicatedthe near entirety ahe11,512page Final EISo a
purported evaluat i o’nTheoFinal EIB, uikelthe Draft EIS beforetiti v e s
mentioned the RPfustonceand onlyin passing.

13. To be clearFRA neverpreparedan EIS toevaluatethe impacts that may result
from the RPAas required by NEPAOn this basis alon¢he RPA must be vacatethd set aside.

But the story of FRA’ sunfértunatelyoespot endtereu nl1 a wf ul ¢

14.  In November 2020FRA issted the RPA itself, along with &ecord of Decision
(“ROD”) approving bot hHowdver,FRR Biresedthatdthe Pl doesF i n a 1
not grantany kind of approval to construair operate the Project. This express disclaimer was
initially confusing, to say the least, given that FRA bath scoped an EIS and prepared a Draft

ElS and FinalEIS to evaluate the impact§ @nstructingandoperating the Project.
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15.  Butin July 2026—four monthsp r i or t o FRA’ s —itheSurfacece o f
Transportation Board ( “oS8eis&%onstructioh and dcquisition afl a g e
federally regulated rail linesassertedyjr i s di ction over the Project
request to bypass the full application process required of new rail imgs.decision,te STB
made cleathat Texas Central cannot begimyconstructioror operationof the Projectinless and
until afull application (which Texas Central has efile) is approvedy the STB

16.  After theSTBproperlyasserdits jurisdiction and authoritgver the Proje¢ctFRA
apparently came to the conclusitmt it did not have authority to approve construction or
operationof the Projectn the first placeThat is precisely whit had no choice but toltimately
admit it lackedsuchauthority anddisclaimsuchapproval in the RPA.By actingfor yearsunder
the guise of jurisdiction and authority it did not have, Fe&eeded its jurisdictioand authority
andvi olated Plaintiffs’ ¢ oexpressiyforbids.i onal right s,

17.  Setting asid¢he fact that FRA scoped an EIS for one purpose sgredts final
agency actiorn(the RPA for an entirely different purpose, the Final EIS violates NEPA as a
standalone document anunber of ways With its actual effort at analysis entirely unmoored to
lawful authority, proper scope and purpose, or isdscience, FRA whiffed on virtually every
critical analytic pointFRA did things and reached conclusions that are, plainly, wrong, and its
Final EIS would not pass muster even if conducted by an empowered agency.

18.  Yet, FRA portray the Final EIS as if it could somehow validate deploymenbf
the Shinkansertechnology* i n d e p ¢ n d e A meaninf) anywherain thedJISBRA makes
this quantum leap even thoughsitopedits EIS to evaluate the impacthat may result from
constuction and operation of th&roject (nofrom the RPA, and confinedts purported evaluation

of these impactso apreferredalignmentbetween Dallas and Houston (not anywherthe U.S).
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19. And although it expressly diimedapproval to construct or operate the Project,
FRA contends thats manifestly deficiernbutcompleted Final EIS is much like a loaded weapon:
it can be picked up and fired at any titoedeploy the Shinkanseedhnology* i n anyinl oc at i
the U.S.It must therefore be challenged newefore it is fired—to prevent it from being used for
a purpose FRA actually has daimedand to avoid any risk it may not be challengeable later.
20.  In truth, there is no nedo sift throughthe 77-page,highly-technicalRPA or the
tens of thousands of pagesHIS documentgo figure outwhatis really goingon here Central
Japan Railwaydesperatelywans a rule allowing it to deploy itsncompatible Shinkansen
technologyanywherdn the U.S., and it waathat rule to applgxclusivelyto its technologyThe

(13

ter m monopol y” mbucertaiolycomestomindper fect fit,
21.  Armed with a $300 million loan frorthe Japaese governmentexas Centrahnd
its legionof consultants werehosertocarryCe nt r a1l J a waten' FRRAavasichoael dss
the willing federalagency conduitAnd the thousands oimpactedrural landownerswho have
been told lie after liafter lieabout the Project for yeangere chosen to bihe sacrificial lambs
22. To Texa<Lentral and Central Japan Railway (and FRA), it does not matter whether
the Project is economically viable. That much has been made clear. Nor does it matter how much
the Project will costNor does 1t matter wh,egtodsly exagfated a s Ce
ridership projections could ever be achiev®dhen ths $30+ billion Project hemorrhages
hundreds of millions of dollars from day one, so be it, since taxpayensomilbe footing the bill.

23.  Perhaps the most confounding (and disappointingpfstadinghis colossal mess

and waste of resources is th&A had no good reason to @dhat it did There are many HSR

! Equity Participation for the development of Hi§peed Railway Project in Texas, United States:
SupportingExport of Japan'sShinkansersystemJAPAN BANK OF INTERNATIONAL COOPERATION (Sep.
10, 2018),https://www.jbic.go.jp/en/information/press/prex318/0916011388.html
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alternatives that could connect to and strengthen the national rail network, and that would result in
far fewer environmental impact$nstead ofevaluaing all reasonable alternativeas NEPA
requires FRA deferred tdrexas Centrads to the range of alternatives to be considanet$cope
of environmentaknalysisto be conducted=RA then misusedthe NEPA processto eliminate
reasonable alternativesd eitherglossed ovepotentialimpacts olignored them altogether.
24.  Before putting any pen to pap&fRRA had already madep its mind about what it
was going to dand simply did it Throughout therocessand likely related to having acted so
far outside its lawful missiolFRA made inexplicable and irrational decisions while running
roughshod over NEPA’ s, t heocAPdArrsa |l ¢ ornesqturiariennte nd
capricious decisioimaking a n d private praperty rightRA merely papered the file
an attempto justify decisions that had already been made.
25. Thee are also serious concerns surroundifigxas Central a woefully
undercapitalizedompanywith no experience financing, constructing, or operasingrail line,
let alone arHSR. If construction starts but cannot be completed or the Project collapses after
operations commence, miles and miles of the rural Texas environment will be scalred wit
useless, hulking, rusting piece of irarhe Court need only look to thengoinghigh-speedrail
disaster in Californiawheretwo-thirds of the project hasssentiallypeen abandoned whit®sts
have ballooned from $33 billion to ovet@billion, to grasp the full extent of environmental and
economic destruction on the horizahbuilt, this Projectwill be a financial albatross around the
necks of victimized taxpayers, none of whom voted in its favor, at great environmental expense.
26.  As spelledout in this ComplaintDefendantsacted unlawfully,rendemg their
decision to issu¢he ROD approving the RPAa violation of NEPA and the APA, arbitrary,

capricious, an abuse of discretion, or otherwise not in accordance with tieiawg other relief,
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Plaintiffs request anrdervacating and setting asidee ROD andRPA, declaring theROD and
RPAvoid for all purposes, and enjoining any use of @D, RPA or Final EISfor any purpose.

JURISDICTION
27. This action arises under NEPA, 42 U.S.C. § 48R1seq and its implementing

regulations, particularly those of the Counci
C.F.R.8 1500et seq Judicial review isought pursuant to thePX, 5 U.S.C. 88 704706. This
Court hagurisdiction over the case pursuant to 28 U.S.C. § 1331 (Federal Question Jurisdiction).
This Courtcan grant declaratory and injunctive relief under 28 U.S.C. 8§ 2201 (declaratory
judgment), 28 U.S.G8 2202 (injunctive relief), and 5.8.C. 88 552, 701706, for violations of,
inter alia, the APAandNEPA.
VENUE

28.  Venue is proper in thidistrictunder 28 U.S.C. § 1394) becausea substantial part
of the eventand omissiongiving rise to Plaintiffsclaimsoccurred in tis district andhe location
of the property where the Project is to take place is located within this district

PLAINTIFFS

Texans Against HighSpeed Rail

29. Texans AgainstHigls peed Rai |l , HassignificantinieredisSaistake
in this litigation and as detailed below, TAHSR has standing to seek redress of the specific
concrete injuries it will suffer.

30. TAHSRIs an Internal Revenue Code 501(c)(4) organizdbamed for the purpose
ofprotecting the environment a lough greservhation oP r o j e ¢
farmland, enhancement of wildlife, protection of waters, wetlands, and endangered and protected
species, and recogniticand enhancememf the rural lifestyle. TAHSRalso seeksto combat

eminent domain abuse for private economic gain, prevent unnecessary government subsidies, and

8
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maintain efficient modes of transportation. TAHSR strives to meet the purposes for which it was
formed through litigation and other lawful means.

3. TAHSR’ s me mb eitizans, lndewhensd farmers, ranchers, business
owners, interested organizations, and elected
committed to the purposes for which TAHSR wa
memlers liveand recreatdirectly along or in very close proximitytotRer o j e ct > s .pr opos

32. TAHSR represents the interests of its members who live, work, and recreate in the
immediate and general vicinity of the Project, aritb have an ongoing intesein protecting the
farmland, wildlife, waters, wetl ands, and e nd
proposed routeTAHSR also represents the interests of its members who have property, human
health, and aesthetic interests that will be actpd by the Project. Such members are also
concerned that the visual, air quality, and noise impacts associated with the-Padpgitspeed
train whizzing back and forth at speeds over 200-+pill negatively impact their dajo-day
lives and longierm conservation interestsI A HS R ’embersnare further concerned that
construction and operation of the Project will increase flooding risksxdmear their property

33. TAHSR brings this suit on behalf of itself and its membd@/&HSR and its
members seek tpreserve the environmental, recreational, cultural, and historic integrity and
aesthetic value of the land Defendgatisd Texas Centragjre proposing to turn into a higipeed
rail 1ine. TAHSR’s members woul d dlihe mterestsata ndi n
issue are germane to TAHSR’s mission. As me mb
be constructed, TAHSR and its members will be adversely impacted by the Project and directly

injur ed b yfinaDagdgneymcatienPAHSR’and its members believe that there are more
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cost effective and less environmentally damaging ways to address the purported traffic congestion
along H5 that have been pushed aside in favor of this politically influenced project.
34. TAHSR and its members hawbeen actively opposed to the ProjJd&HSR has
brought and participated in lawsuits and other proceedings involving Texas Central and its Project
to, among other purposes, preserve the farmland, wildlife, waters, wetlands, endangered and
protectedspeeis , and rural lifestyle along the Projec
in nortlitigation settings to protect farmland, wildlife, waters, wetlands, and endangered and
protected species along the Project’s affecte
35. TAHSR and its memdrs have actively monitored the Project and convened
multiple meetings about the ProjeTAHSR submitted substantial written comments during the
NEPA process, i1identifying the amiijsklsdofumentss i n I
andconcerninghe Project in general. TAHSR and its members are also directly harmed by the
procedural failures alleged here, which have prevented them from fully participating in an open

and public discussion of the Project as required by NEPA.

Impacted landowners

36. Calvin Houseis a member of TAHSR. He owns propdrtyHarris Countyocated
at 15743 House Road, Hockleyexas77477andwill be directlyand adverselympacted by the
Project. He makes regular use and enjoyment of the public lands, wedaddsatersiear his
property, all of which will be directly impacted by the Projedi. House attended scoping
meetingsand EIS publihearingsand submitted commesttegarding the relevant EIS documents.
He will be irreparably harmed by construction betProject, which will decreaske valueand
diminish his use and enjoyment of his property and surrounding &eddouse lives near where

the Project will be constructed and operated and would feel the environmental effects of the

10
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Project, including #ects to air and water quality, traffic flow, pollution, noise levels, emergency
medical services, drainage, and flood control, among others. He has an interest in maintaining the
integrity of the environment on and near his property.

37. Ronny Caldwellis amember of TAHSR. He owns propeityEllis Countylocated
at5640 FM 878, Palmer, Texas 751&dwill be directly andadversely impacted by the Project.

He makes regular use and enjoyment of the public lands, wetlands, andngatenss property,

all of which will be directly impacted by the Projebtr. Caldwellattended scoping meetings and

EIS public hearings and submitted comments regarding the relevant EIS docuteesils be
irreparably harmed by construction of the Pcajevhich will decreasthe value and diminish his

use and enjoyment of his property and surrounding dvia€.aldwell lives near where the Project

will be constructed and operated and would feel the environmental effects of the Project, including
effects to air and water quality, traffic flow, pollution, noise levels, emergency medical services,
drainage, and flood control, among others. He has an interest in maintaining the integrity of the
environment on and near his property.

38. Geneand Michaelle Whitesides aremembes of TAHSR. Theyown propertyin
Madison Countylocated at 8491 FM 978, Normangeesx@s77871and will be directly and
adversely impacted by the Projethey make regular use and enjoyment of the public lands,
wetlands, and watergeartheir property, all of which will be directly impacted by the Projddte
Whitesidesattended scoping meetings and EIS public hearings and submitted comments regarding
the relevant EIS documeni&heywill beirreparably harmed by construction of the Bobj which
will decreasehe value and diminishheir use and enjoyment dlfieir property and surrounding
areasThe Whitesidesives near where the Project will be constructed and operated and would feel

the environmental effects of the Project, including effects to air and water quality, traffic flow,

11
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pollution, noise levels, emergency medical services, drainage, and floodlcantong others.
Theyhave an interest in maintaining the integrity of the environment on ancdtineiaproperty.

39. Donovan Maretick is a member of TAHSR. He owns propeirtyWaller County
located at 349 Petty Road, Waller, Texas 77d8dwill be directly andadversely impacted by
the ProjectHe makes regular use and enjoyment of the public lands, wetlands, andneaters
his property, all of which will be directly impacted by the Projktit. Maretickattended scoping
meetings and EIS public hearingglasubmitted comments regarding the relevant EIS documents
He will be irreparably harmed by construction of the Project, which will decrisasealue and
diminish his use and enjoyment of his property and surrounding &deablaretick lives near
wherethe Project will be constructed and operated and would feel the environmental effects of the
Project, including effects to air and water quality, traffic flow, pollution, noise levels, emergency
medical services, drainage, and flood control, among otHerkas an interest in maintaining the
integrity of the environment on and near his property.

40. Ronald and Becky Scastaare membes of TAHSR. Theyown propertyin Ellis
County located at2862 Old Boyce Road, Waxahachiegxts75165and will be directly and
adversely impacted by the Projedthey make regular use and enjoyment of the public lands,
wetlands, and waters ndheir property, all of which will be directly impacted by the Projddte
Scastasittended scoping meetings and EIS public hearings amditset comments regarding the
relevant EIS document3hey will be irreparably harmed by construction of the Project, which
will decreasehe value and diminishheir use and enjoyment dlfieir property and surrounding
areasThe Scastalive near where the Project will be constructed and operated and would feel the

environmental effects of the Project, including effects to air and water quality, traffic flow,

12
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pollution, noise levels, emergency medical services, drainage, and flood cantarlg others.
Theyhave an interest in maintaining the integrity of the environment on ancdtineiaproperty.

41. Logan D. Wilson Il is a member of TAHSR. He owns propertyliimestone
County located aLimestone County Road 446, Mexi@iexas 6667 andwill be directly and
adversely impacted by the Project. He makes regular use and enjoyment of the public lands,
wetlands, and waters near his property, all of which will be directly impacted by the Pvbject.
Wilsonattended scoping meetings and EIS pusdiarings and submitted comments regarding the
relevant EIS documentble will be irreparably harmed by construction of the Project, which will
decreas¢hevalue and diminish his use and enjoyment of his property and surrounding areas. Mr.
Wilson lives nea where the Project will be constructed and operated and would feel the
environmental effects of the Project, including effects to air and water quality, traffic flow,
pollution, noise levels, emergency medical services, drainage, and flood control,aheysgHe
has an interest in maintaining the integrity of the environment on and near his property.

42. David and Heather Miseldineare members of TAHSR. They own property in
Grimes Countyocated atl3752 Durango Ranch Road, Plantersyillexas 7363 and will be
directly and adversely impacted by the Project. They make regular use and enjoyment of the public
lands, wetlands, and waters near their property, all of which will be directly impacted by the
Project. TheMiseldines attended scoping meetingsxd EIS public hearings and submitted
comments regarding the relevant EIS documdiriisy will be irreparably harmed by construction
of the Project, which will decrease the value and diminish their use and enjoyment of their property
and surrounding areabheMiseldinedive near where the Project will be constructed and operated
and would feel the environmental effects of the Project, including effects to air and water quality,

traffic flow, pollution, noise levels, emergency medical services, drainagefl@aod control,

13
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among others. They have an interest in maintaining the integrity of the environment on and near
their property.

Impacted counties

43.  Waller County, Texasis a body corporate and politic under the laws of the State
of Texas. Waller County has specific government interests at stake in this litigation and has
standing to seek redress of the specifite conecrt
runs through Waller Countyrhe Projectwill impact its residents, businesses, neighborhoods,
property owners, and commuters for generations to come.

44, The Waller County Commissioner-persChourt (
legislative body) and County staff spent countless hours and resources attending scoping and EIS
meetings and reviewing the Draft and Final EIS, both of which are docufiRAtpreared and
published(as required by law) to describe tRer o j enwitoimental impacts. The County
submitted comments during the EIS process, which Defendants did not adequately address.

45.  The Project will have several adverse impacts on the residentgraperty of
Waller County. For example, it would displace residential housing units and businesses, resulting
in the loss of significant tax base and revenue to the County. As another example, real property
owned by Waller County will be used or takenddher additional righof-way or study areas for
the Project both during and after construction.

46.  Waller County has specific government interests at stake in this litigation including
its responsibilities over air quality, water quality, flood control,dways, and emergency
management. The Project will serve as a barricade significantly impedingesastehicular
traffic in Waller County, substantially affecting existing county roads and other infrastructure. In

Waller County, the Project will impactrainimum of six to ten county roads and one highway.

14
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The Project construction period will result in the disruption of traffic flows, longer travel times,
increased local street traffic, and increased air pollution levels along all segments within Waller
Couwnty. Storm runoff will increase flows in the bayous and drainage ditches of Waller County and
carry increased loads of pollutants, both during and after construction.

47.  Waller County oversees emergency managementtetiCounty Judge serving as
Director ofEmergency Managemenmth ¢ Pr oject ’s proposed route
proximity to a major hurricane evacuation route for the entire regiathe construction period
will span many hurricane seasamisich mayrequire Waller County to alter iexisting evacuation
plans. The Project, both during and after construction, will cause traffic jams, delayed emergency
medical services, and risks to public safety.

48. The Waller Harris Emer gency Services
providesemergncy services throughout the 1impacted
These services could be negatively impacted by the Project due to its potential impact on county
and private roads, many of which are used for emergency vehicles that nave $eevDistrict
and provide amightminute response time. The Project will disrupt this service and increase the
response time to dangerous and unacceptable levels.

49. The District is funded with ad valorem taxation and any diminution of value due to
the Ppject will cause a tax increase to cover expenses and budgets. Each fire department costs
$4.5 million for the building, equipment and staffing. An ambulance costs $308n@0&quires
staff twenty-four hours a day, 365 days a yedhe District will neednew fire stations and
emergency services should the Project divide

50. The District is also very concerned with catastrophic accidents that may result from

the Project. Hundreds of ambulances, life flights, and emergency services will be needed and the

15
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District would not be able to handle this type of emergency. To date, there has been no discussion
with FRA as to how they will resolve these conflicts.
51. Waller County is a rural community with a high minority population: 25.6%
African Americanand29.8%Hi s panic, totaling 55.4% of Walle
FRA failed to consider and evaluate all reasonable alternatives, as NEPA requires, it failed to
consider the Project’s disparate 1impact on th
522 The EPA websinheoipasgemenhdtr JUEtice” stat
Address Environmental Justice in Minority Populations and -Lowc o me Popul at i on
12898) directs each Federal Agency to “make a
by identifying and addssing, as appropriate, disproportionately high and adverse human health
or environmental effects of its programs, policies, and activities on minority populations and low

2

income populations, including tribalanypgpppul at

EO 12898 emphasizes the importance of using the NEPA review processes to promote

environmental justice.” FRA failed to carry o
53. In April of 2016, Waller County received an incredible amount of rainfelina

short periodof time, which resultedn a massive flooding event. In one location, Waller County

recorded 23.5 inches of rain in orfurteenhours, with over 400 properties being flooded. This

impacted area drains into the suburbs of Houstoroanhtb the Gulf of Mexico. Because there has

been no comparison of potential flooding even-

there has been no analysis of how the Project may impact potential flooding events if constructed

through WalleiCounty. Local environmental impacts include the Spring Creek Watershed where

five creeks will be impacted by the Project. This watershed will be directly impacted by the Project

depending on how it is constructed, especially if it is built on an eartten. @ropical Storm

16
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Allison, the Tax Day Floods, the flooding event in May of 2016, and Hurricane Harvey have shown
that any impediments to water flow through the watershed cause major flooding and damage to
property. These 1 s s uenton butitrignorddtheru ght t o FRA’ s

54.  Waller County, through the Waller County SRlegional Planning Commission
(the “Commission”), made multiple requedsts to
accuraten nder standing of t he HRlrinopactson Waller GoontyeTine i a 1
Commission is a formaltgreated entity under Texas Local Government Code 391. Its members
include Waller County, the City of Waller, Prairie View, Pine Island, Hempstead, Pattison,
Brookshire, Katy, WallerSD, and Hempsad BD.

55. FRA refused to meet with Waller County to engage in coordination. In February
2015, the Commission held its first coordination meeting with the TxDOT wéiichat timewas
designated as a dead agency on the Project. At that meeting, Waltar@y made TxDOT aware
of a number of impacts the Project would have on Waller County and its communities and
requested that the information be forwarded to FRA.

56. InMay 2015, Waller County sent a follewp letter to TXDOT regarding additional
coordinationmeetings. Soon after, TXDOT advised Waller County that it would not engage in
further coordination. Waller County later learned that FRA had instructed TxDOT to cease
coordination with Waller County. FRA then removed TxDOT as-tead agency on the Projfe

57. The Project’s proposed alignment 7runs t
currently experiencing a high rate of commercial and residential development. The Project will
disrupt business development and negatively impact property values irethcf &aller County.

The Project will also cause landowners to lose value in their property. The decreased valuation of

17



Case 6:21-cv-00365 Document 1 Filed 04/14/21 Page 18 of 91

property in Waller County will result in lower tax revenue, which, in turn, means less money for
school districts, cities, emergency\sees, and other public entities in Waller County.

58. Saddle Creek Forest, Plantation Forest, Oak Hollow, Remington Forest, and Six
Pines are residential developments in Waller
through these developmentssulting in substantial environmental impacts. The Project will also
cross four horse riding trails within these developments, thus destroying the viability of these
equestrian facilities while creating dangerous situations for riders in the area.

59. The Prgect will impact historically significant locations, objects, and cultural
resources within Waller County. FRA failed to addrtbgsepotential impactas well

60. FRA was also made aware of Hfiereatening public safety issues concerning the
Atmos Energy Trbine Powered Natural Gas Compression Station in Wadenty, locatednear
the Project’s proposed alignment. Yet, FRA fa

61. Grimes County, Texasis a body corporate and politic under the laws of the State
of Texas. Grimes County has specific government interests at stake in this litigation and has
standing to seek redress of the specifite conct
runs through Grimes County. In addition, the
in Grimes County. The Project will impact Grimes County residents, businesses, neighborhoods,
property owners, and commuters for generations to come.

62. TheGrimes County Commissioners ¢€ersomt ( me
legislative body) and County staff spent countless hours and resattergding scoping and EIS
meetings and reviewing the Draft and Final EIS, both of which are docufRAtpreparedand
published(as required by law) to describe tlRer o j enwitoimental impactsThe County

submitted comments during the EIS process, which Defendants did not adequately address.

18
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63. The Project will have several adverse impacts on the residents arettprop
Grimes County. For example, it would displace residential housing units and businesses, resulting
in the loss of significant tax base and revenue to the County. As another example, real property
owned by Grimes County will be used or taken foregithdditional rightof-way or study areas
for the Project both during and after construction.

64.  Grimes County has specific government interests at stake in this litigation including
its responsibilities over air quality, water quality, flood contnaadways, and emergency
management. The Project will serve as a barricade significantly impeding/esastehicular
traffic in Grimes Countyndsubstantially affecting existing county roads and other infrastructure.

In Grimes County, the Project will inapt a number of county roads. The Project construction
period will result in the disruption of traffic flows, longer travel times, increased local street traffic,
and increased air pollution levels along all segments within Grimes County. Storm runoff will
increase flows in the creeks, streams, and drainage ditches of Grimes County and carry increased
loads of pollutants, both during and after construction.

65. Grimes County oversees emergency managementheitGounty Judge serving as
Director of Emergency MnagementTh e Pr oj ect ’s proposed route t
proximity to a major hurricane evacuation route for the entire regiathe construction period
will span many hurricane seasamsichmay require Grimes County to alter its existing&yation
plans. The Project, both during and after construction, will cause traffic jams, delayed emergency
medical services, and risks to public safety.

66. In April of 2016, Grimes County received an incredible amount of rainfall within a
short periodof time, whichresuted in a massive flooding event. Because there has been no

comparison of potential flooding events acros
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has been no analysis of how the Project may impact flooding events if consthuctegh Grimes

County. Tropical Storm Allison, the Tax Day Floods, the flooding event in May of 2016, and
Hurricane Harvey have shown thay impediments to water flow cause major flooding and
damage to property. These ondutibignoredthem.e br ought

67. Madison County, Texads a body corporate and politic under the laws of the State
of Texas. Madison County has specific government interests at stake in this litigation and has
standing to seek redress of the specificconcraierinj e s it will suffer. The
runs through Madison Countyhe Project will impactts residents, businesses, neighborhoods,
property owners, and commuters for generations to come.

68. The Madison County Commissioners Court (memberseof ttC 0 u n tpersom f i v e
legislative body) and County staff spent countless hours and resatiergding scoping and EIS
meetings and reviewing the Draft and Final EIS, both of which are docuffRAtprepared and
published(as required by law) to descrilibe P r o j envitoimental impactsThe County
submitted comments during the EIS process, which Defendants did not adequately address.

69. The Project will have several adverse impacts on the residents and property of
Madison County. For example, it wouldsgdlace residential housing units and businesses, resulting
in the loss of significant tax base and revenue to the County. As another example, real property
owned by Madison County will be used or taken for either additionalofgivay or study areas
for the Project both during and after construction.

70. Madison County has specific government interests at stake in this litigation
including its responsibilities over air quality, water quality, flood control, roadways, and
emergency management. The Project sdlive as a barricade significantly impeding -easst

vehicular traffic in Madison County, substantially affecting existing county roads and other
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infrastructure. In Madison County, the Project will impact a number of county roads. The Project
constructio period will result in the disruption of traffic flows, longer travel times, increased local
street traffic, and increased air pollution levels along all segments within Madison County. Storm
runoff will increase flows in the creeks, streams, and draidi#gkes of Madison County and
carry increased loads of pollutants, both during and after construction.
71. Madison County oversees emergency managementhétounty Judge serving
as Director of Emergency Managemeéltt e Pr oj ect > s p rMagdisos Godntyiso ut e f
in proximity to a major hurricane evacuation route for the entire regrahhe construction period
will span many hurricane seasomdich may require Madison County to alter its existing
evacuation plans. The Project, both during dtel @onstruction, will cause traffic jams, delayed
emergency medical services, and risks to public safety.
72.  In April of 2016, Madison County received an incredible amount of rainfall within
a short time perigdwhich resuled in a massive flooding event.eBause there has been no
comparison of potential flooding events acros
has been no analysis of how the Project may impact potential flooding events if constructed
through Madison County. Tropical Storm Altin, the Tax Day Floods, and the flooding event in
May of 2016 have shown that impediments to water flow in Madison County cause major flooding
and damage to property. These 1ssues were bro
73. Leon County, Texasis a body corporate and politic under the laws of the State of
Texas. Leon County has specific government interests at stake in this litigation and has standing
to seek redress of the specific concranse 1nju
through Leon County. The Project will impatd residents, businesses, neighborhoods, property

owners, and commuters for generations to come.
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74, The Leon County Commissioners -fersanr t ( me
legislative body) and County stadpent countless hours and resouatésnding scoping and EIS
meetings and reviewing the Draft and Final EIS, both of which are docufRAtprepared and
published(as required by law) to describe tlRer o j enwitoimental impactsThe County
submitted comments during the EIS process, which Defendants did not adequately address.

75.  The Project will have several adverse impacts on the residents and property of Leon
County. For example, it would displace residential housing units asiddsses, resulting in the
loss of significant tax base and revenue to the County. As another example, real property owned
by Leon County will be used or taken for either additional tafihway or study areas for the
Project both during and after consttion.

76. Leon County has specific government interests at stake in this litigation including
its responsibilities over air quality, water quality, flood control, roadways, and emergency
management. The Project will serve as a barricade significantly impedstgest vehicular
traffic in Leon County, substantially affecting existing county roads and other infrastructure. In
Leon County, the Project will impact a number of county roads. The Project construction period
will result in the disruption of traffilows, longer travel times, increased local street traffic, and
increased air pollution levels along all segments within Leon County. Storm runoff will increase
flows in the creeks, streams, and drainage ditches of Leon County and carry increased loads of
pollutants, both during and after construction.

77. Leon County oversees emergency managementtiétiCounty Judge serving as
Director of Emergency Managemefh e Project’s proposed route t
proximity to a major hurricane evacuatiaute for the entire regigorandthe construction period

will span many hurricane seasombich may require Leon County to alter its existing evacuation
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plans. The Project, both during and after construction, will cause traffic jams, delayed emergency
medial services, and risks to public safety.

78.  In April of 2016, Leon County received an incredible amount of rainfall within a
short time period which resuled in a massive flooding event. Because there has been no
comparison of potential flooding events asrost he Project’s proposed B
has been no analysis of how the Project may impact potential flooding events if constructed
through Leon County. Tropical Storm Allison, the Tax Day Floods, and the flooding event in May
of 2016 have showthat any impediments to water flow in Leon County cause major flooding and
damage to property. These 1ssues were brought

79.  Navarro County, Texasis a body corporate and politic under the laws of the State
of Texas. Navarro County has specific government interests at stake in this litigation and has
standing to seek redress of the specifite concrt
runs through Navarro County. The Project will imp#stresidents, businesses, neighborhoods,
property owners, and commuters for generations to come.

80. The Navarro County Commissionei+sp8rsofCourt
legislative body) and Gmty staff spent countless hours and resouattesding scoping and EIS
meetings and reviewing the Draft and Final EIS, both of which are docufRAtprepared and
published(as required by law) to describe tlRer o j enwitoimental impactsThe County
submitted comments during the EIS process, which Defendants did not adequately address.

81. The Project will have several adverse impacts on the residents and property of
Navarro County. For example, it would displace residential housing units and busiressdaag

in the loss of significant tax base and revenue to the County. As another example, real property
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owned by Navarro County will be used or taken for either additionaloigiMay or study areas
for the Project both during and after construction.

82. Navarro County has specific government interests at stake in this litigation
including its responsibilities over air quality, water quality, flood control, roadways, and
emergency management. The Project will serve as a barricade significantly impetiwgstas
vehicular traffic in Navarro County, substantially affecting existing county roads and other
infrastructure. In Navarro County, the Project will impact a number of county roads. The Project
construction period will result in the disruption of traffiows, longer travel times, increased local
street traffic, and increased air pollution levels along all segments within Navarro County. Storm
runoff will increase flows in the creeks, streams, and drainage ditches of Navarro County and carry
increaseddads of pollutants, both during and after construction.

83. Navarro County oversees emergency managementhdatCounty Judge serving
as Director of Emergency Managementa nd t he Project’s proposed
is in proximity to a major huircane evacuation route for the entire region. The Project construction
period will span many hurricane seasartsch may require Navarro County to alter its existing
evacuation plans. The Project, both during and after construction, will cause traffid@aysd
emergency medical services, and risks to public safety.

84. Freestone County, Texass a body corporate and politic under the laws of the
State of Texas. Freestone County has specific government interests at stake in this litigation and
has standing to seek redress of the specific
route runs through Freestone County. The Project will impictresidents, businesses,

neighborhoods, property owners, and commuters for generations to come.
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8. The Freestone County Commissionperson Cour f
legislative bodyrand County staff spent countless hours and resoattsgding scoping and EIS
meetings and reviewing the Draft and Final EIS, both of which are docufRAtprepared and
published(as required by law) to describe tRer o j envitorimental impactsThe County
submitted comments during the EIS process, which Defendants did not adequately address.

86. The Project will have several adverse impacts on the residents and property of
Freestone County. For example, it would displace residential housing units sinéskeas,
resulting in the loss of significant tax base and revenue to the County. As another example, real
property owned by Freestone County will be used or taken for either additionabfrighty or
study areas for the Project both during and aftestroation.

87. Freestone County has specific government interests at stake in this litigation
including its responsibilities over air quality, water quality, flood control, roadways, and
emergency management. The Project will serve as a barricade signifioamdiging eastvest
vehicular traffic in Freestone County, substantially affecting existing county roads and other
infrastructure. In Freestone County, the Project will impact a number of county roads. The Project
construction period will result in the digotion of traffic flows, longer travel times, increased local
street traffic, and increased air pollution levels along all segments within Freestone County. Storm
runoff will increase flows in the creeks, streams, and drainage ditches of Freestone &waunty
carry increased loads of pollutants, both during and after construction.

88.  Freestone County oversees emergency managemertheiftounty Judge serving
as Director of Emergency Managemefii e Pr oj ect’s proposed route
is in proxmity to a major hurricane evacuation route for the entire regadthe construction

period will span many hurricane seasons and may require Freestone County to alter its existing
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evacuation plans. The Project, both during and after construction awdedraffic jams, delayed
emergency medical services, and risks to public safety.

Plaintiffs have standing.

89. Plaintiffs have recreational, aesthetic, property, and other concrete interests that
will be adversely impacted and irreparably ha:
capricious decisiomaking.Plaintiffs will be further harmed to the extehe RPA, ROD, or Final
EIS may be used to support the Project (or another HSR project affecting Plaintiffs).

90. FRA admits the RPA is a predicate for the Projetdintiffs are adversely affected
and aggrieved by Def e n drnalEIS dndissuariceaowthi&PA bathp pr o v a
of whichrelyontheROD) Defendants’ failure to comply wit
harm to Plaintiffs, the environment, and public safety. Because the challenged ageney- action
De f ¢ n dapprovalsof therinal EIS, issuance of the ROD, and promulgation of the-RRA
the cause of Plainti DS’ nidmaj tand’reqeiriogcomphaeced er v
with federal law would redress Plaintiff’s 1n,

91. Moreover, the Final BandROD are predicatgfor the issuance of a construction
permit from the Surface Transportation Board, without which the Project cannot be built.
Accordingly,declaration of the insufficiency of the Final Ei&catur of thdROD, and vacatur of
the RPAwould prevent the issuance of a construction permit until such tifexas Central files
an application to construct aatl NEPA requirements are satisfied, providing redress to Plaintiffs.

92. Plaintiffs have each suffered an injury in fact that is coecaetd particularized,
actual or 1 mminent, and fairly traceable to D
issues related to the impacts of the Project on the environment. Therefore, their interests fall within

the zone of interests protedtby NEPA.
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DEFENDANTS
93. The U.S. Department of Transportatiori® D O i§ fegponsible for transportation

in the United Statedts statutory responsibilities are carried out by different offices, including the

(13

Of fice of the Secretary, and several operati

94. Pete Buttigiegs the Secretary of Transportation and is suedsinfficial capacity.

95. TheFederal Railroad Administration “ FRA” ) was <c¢reated by t
Transportation Act of 1966. It is one of ten agencies within DOT concerned with intermodal
transportation. FRA”s mission is “to opeable t
and goods for a strong America, mnow and in th

96. FRA oversaw preparation dhe Final EIS in cooperation with the U.S. Army
Corps of Engineers, the Environmental Protection Agency, the Federal Highway Administration,
the Surface Transportati@oard, and the U.S. Fish and Wildlife Service.

97. FRA alsoissued the RD, cited as a basis for FRA’s

98. Ronald Batory is thdormer Administrator of FRAand is sued in his official
capacity The currenfAdministratorof FRA is unknown and may be substituted in due course.

99. Paul Nissenbaum is the Associate Administrator, Railroad Policy and
Development, of FRA and is sued in his official capadity.. Nissenbaunsigned the Final EIS.

100. Quintin Kendall is thformer Deputy Adninistrator of FRA and is sued in his
official capacity.Mr. Kendall signed theRPA and ROD The current Deputy Administrator of
FRA is unknown and may be substituted in due course.

FACTUAL BACKGROUND
A. Texas Central proposed hgh-speedrail project.
101. 1In 2012, a group of wealthy Texas businessmen formed a group of affiliated entities

collectively kn o Batkedby theJaparkBark ofthtemnatianal Caoperation, a
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public financial institution and export credit agency owned by the Japgoesenment, Texas
Central began promoting ligh-speed rail projecbetween Dallas and Houstdo be used
exclusively for passenger service
102. The Project e nc o mpddtoot-high, fudly senlédocormdorior - 1 on g
dedicated track with no grade crossings, running at spegegsto 200 mph, using trains, track,
and core systems replicating the Shinkansen technology operated by Central Japan Railway
Company.Some segments of thi#&rojectwill run ona 2Gfoot-high land berm— a level, raised
earthen barrier. Ot her segments will roln on a
way would average 328 feetinwidthatoc c o mmodat e a t wo-track. HSR sy
103. The proposedShinkansensystem must travel on dedicated HSR tracks for
passenger rail serviclts trainscannot travel oanyexisting or planned raihfrastructurgnor can
it share tracksor connectwith any other passenger raiBy design, the Projeds thus not
“interoperabl& with any other existingr plannedransportation infrastructure

B. FRAinitially “scopes?” an HREHatS may kesultefrom 1l uat e
construction and operation ofthe Project

104. On June 25, 2014, FRA published a Notice of Intergrepare an IS to evaluate
“the impacts of constructing and operating Te x as Ce nt r a At’the tinpeyrFRA o s e d
referred tahe Projeck s Prbposed’Action requiring review “pursuart
105. FRA stated it wouldin its EIS evaluate‘routealternatives for passenger rail for
the corridor between Dallas and Houstoloag with* a inatiees for construction and operation
of the Proposed Actiodmons i sting of a (ephasisaddleddS R corri dor.
106. Although FRA mentionedT e x a s Ce nt r a lusesthe phinkapsens a 1 t
technology, he Noticeof Intentdid notmention anything relating tany proposedulemaking

the RPA orthedevelopment of safetstandardéorTe x as Central.”s proposed
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FRA’s Scoping PowerPoint.

107. In late 2014,FRA hosted public scoping meetings along the Dallas to Houston
corridor. The public comment period for the scoping process closed on January 9, 2015.

108. During the scopingprocess FRA assessed nine proposed alternative alignments
(routes) for the Projecthe Utility Corridor, Utility Corridor with 145 Option, BNSF Options 1,

2,3 and 4, UPRR Optiondb Option, and-45 Hardy OptionThese alignments are shobgiow:

Legend

N/ BNSF Option 1 Akgnment
BNSF Option 2 Alignment

/\/ BNSF Option 3 Alignment

/\/ BNSF Option 4 Aignment

N 1445 Alignment

N\ 1-45 wi Hardy Alignment

4 Utility Cerridor Algnment

Utility Corridor w |-45 Akanmant

) /' UPRR Algnment

—

30 15 o 30 Mites
= SR = I ]
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109. Atthe scoping meetingERA presented a PowerPoint presgioin titledDallas to
Houston HighSpeed Rail Environmental Impact Statement Sc oping Power Poin
outlined the purpose afcoping andhe NEPA process.
110. In the Scoping PowerPoint, FR&presentedthath e “Pur pose” of th
funded” P r“egnsiruct andwopesate rebabkgfe and economically viabfgmssenger
highs peed rail service between Dallas and Houst
112. The Scoping PowerPoint 1includedengihs “ St op

and weaknesses thfe nine alternative alignmentsetween Dallas and Houston

Alternative Evaluation

BNSFw/ BNSFw/ BNSFw/ BNSFw/

Stoplight Chart Option1 Option2 Option3 Option4
Weighting Group Results Summary
1 Financial Considerations 2.9 2.1 2.3 2.6 13 1.3 2.1 2.1 29
1 Engineering Considerations 2.0 1.7 1.7 1.7 1.7 17 16 21 26
2 Environmental Considerations 3.6 3.6 3.6 3.6 3.6 4.0
A At s TEETEETS @442 N

LEGEND Recommended for further evaluation

Not recommended for further evaluation, but these alternatives
may be re-evaluated upon introduction of new data.

w
Cl

Not recommended for further evaluation

112. FRA recommended the Utility Corridor and BNSF Option 1 for further evaluation
assertinghat“ [ Te x a s Ce nt rfinahciakarjd prbjectdelivergi osn soind e FRAt i on s .
told stakeholders the other alternatives were

Texas Central’s Screening Report.

113. On March 22, 2015, Texas Centraleasedits Step 1 Screening of Corridor
Alternatives Reporf “ S ¢ r e ¢ n i ,nirg whiRhe ipstated “The purpose of therivately

proposedProject is to provide reliable, satnd economically viablpassenger rail transportation
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using proven high peed rail technology.” To (ikeecHRAe ve t1
previously)stressedhat theProject musbeeconomially viable:

Economic: achieve a favorable return on investment when weighing expected

ridership and revenue against estimated project capital investments, project

delivery schedule, arldng-term operations and maintenance expense.

114. Texas Central assured stakeholders that its analysis of alignment alternatives
included economic viabilitynotingthatthe proposed alignments were compared acragsple
separate categories of criterisgih udi ng “economic. ”

115. Inthe Screening Reporiexas Central admitted it had resortedth e “ St op Li g
chart from the Sinceipis noigpradticamte perifoomi am overdll quantitative
ranking of alignments for major tr aRathgrihant at i o1
perform an overall quanétive ranking, Texas Central groupethe categorieand applied a
“simplified weighting approach. to each group to reflect the fact that some considerations would
heavily influence the overaliconomic viabilityo f t he Proj ect . ”

116. The groups of evaluation criteria used for comgamiconsisted ofinancial and
Project Delivery Considerationg(Group A), Engineering Consideration§Group B), and
Environmental Consideratioii&roup C).In each Group, Texas Central tallied the number of red,
yellow, and green values to arrive at an overall total for each alignmihtstgplight colors
denotingthe following values: Red = 1, Yellow = 2, Green = 3. This total value was then
“normalized” by dividing the total tally by t

117. Texas Centrathen multiplied thegroup totalsas follows Group A = 2 points,
Group B =1 point, Group C = 1 poirtccording to Texas Centrahedoubleweighting of Group

A (Financial ConsiderationS)r e f 1 ect s the c¢critical 1importance

Group totals wer¢hentallied toarrive at an overall score for each alignment.
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118. From this review,Texas Central concluded that its preferred alternative was the
Utility Corridor and the other eight alternatives required no further evalu&efnreaddressing
why Texas Central claims to have chosen the Utility Corridore&sons for eliminating the other
alternativesmerit discussion.

119. Texas Central eliminatedne¢ 45 and 445 Hardy Line Options” d u e t o
constructability i s s usesoftheddd sorridor, acooddingto Tezast i a 1
Central, would result in “significant propert

1200 While the UPRR Option scored well in “e
lowest in terms of engineering considerations. For this reason, Texaal@#nimated it.

121. BNSF Option 1 scored higher than the other B\DpFt i o n initially mppeared

2

promising. However, Texaswowelnd rmdt cthadtmedt B!l
provide reliable, safe and economically viable hégleed passenger & n s p o becausei o n ”
“capital ¢ o n s t -ofiwayt acquisitions, ocenstruction duragdmn,t and expected
schedule to resolve risk mitigation 1ssues mal
122. Texas Central eliminated BNSF Option 2 besmit ranked lowest of the BNSF
Options due to “constructabtddcardedd NE¥Fs Opduponosdt
to the increased number of major structures, particularly the crossing of the Richland Chambers
Reservoir.?” An d alt hough Texas Central conc
environmentally sensitive habit atand,potentially “ wo ul
experience regulatory and stakeholder coordin

123. Finally, while the Utility Corridor with44 5 Opt i on scored well

alignments,” 1t was eliminated because 1t did
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124. According to the Screening Report, Texas Central chose the Utility Corridor
because it would “pr es e n tandtthe leastfrigktodirancial viabiitg t r u c t
given decreased costs and riskahile “allow[ing] for an accelerated camngction schedule,
which is critical for a privately funded project that will need to provide a reasonable return on
investment for Project shareholders.?”

125. For theseurportedreasonsTexas Central recommended that the Utility Corridor

serve agsn me mbta”s ef oarl ifurther detailed study of

Texas Central’s Last Mile Report.

126. On March 27, 2015, Texas Central releaset@iéteas Central Higtbpeed Railway
Last Mile Analysis Repoft “ L a s t  Mi, thepurBosepobwhich’wasdocument détailed
comparative evaluatioof the marginal costs and impacts associated with reaching progressively
fartherinto the urban cofeto access proposed station locatiom®allas and HoustornTexas
Central repeated itspromise “to build a relble, safe,and profitable passenger [HSR]
transportation system between Houston and Dal
127. In the Last Mile ReportTexas Centratlaimedthe Utility Corridor and BNSF
Option 1 were bothnitially f ound t o be potentially feasible
impactsand i n a n ¢ i a Howeverd déxas Centralexpfained that it had determined potential
alignments within BNSF Option 1 were “shot foe:
purpose to provide reliable, safe, amabnomically viablehigh pe ed passenger tran
128. Later in thereport Texas Central repeat#ius claim nearly verbatim, making clear
that BNSF Option 1 wwosld notlmeet{TexastGent abé s d uparr po
provide reliable, safe and economically viable kigh ¢ e d passenger transpor

Central discussed at length the criteria used for camtipaly assessgthe alignment alternatives
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explainingthaGr oup A ¢ o B categories df critetialthatyepresent the greatest impact

on the economic viability of the overall Proj
129. Texas Central concluded that among the Houston Utility Corridor last mile

alternatives, Alternative B rated the highest. Among the Daltasnatives. Texas Central rated

Alternative C the highest as 1t would, among

FRA’s Scoping Report.

130. In April 2015, FRA released itSnvironmental Impact Statement Scoping Report
(“Scoping oR e psourthepublic ard agency scoping process and the comments
received during the public scoping period for

131. Inthe* Comments on Proposed Purpose and Nee
meant by “PurAccordirgtoaFRAEheNurpode.arid Need provides the foundation
for the reasonable range of alterkRAthéntolds t hat
stakeholders it had presented a draft Purpose and Need statement during the scoping meetings,
whi ch 1 nc 1 umicallgviablePrdjeeté’ o n o

132. With respect toeconomic viability, FRA noted that Texas Centraltimated
ridership of “12,000 passengers per Hdwewer > whi
FRA concededi t “does not maintenn [ TenrnasandCailst rnaofty ¥ 1
responsible for verifying Yedrslater,Jexd Cantratwolld s | r
further increas¢hesealready absurd ridership forecasts.

FRA’s Technical Report.

133. On August 10, 201,5FRA issued itCorridor Alternatives Analysis Technical

Report( “Te c hni c,awhichReomdrati’h)ed -l @ véktoevandoanti on?” 0
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“reflec{ing] F R A independent analysis and judgment in its capacity as the federal leag agenc
for the EIS?

134. Inasection i t 1 ed “Purpose d&ndRMeeosd afteerd:t HeAsP:
[Texas Central], the purpose of the privately proposed Project is to provide reliable, safe and
economically viable passenger rail tbetweenport a't
Dall as a nkRA thenilisted thrae.requirements Texas Central must meet (Technological,
Operation, and Environmental) to achieve 1its

135. FRA staedi t would be conducting” “aospcondde
more detailed evaluation of the range of potential location alignments near and within the Utility
Co r r iThiosereeriingnalysiswouldbeusado evaluate “the location
corridor to identify the Build Alternatiee t hat will be subject to eva

136. Afterlistngal 1 e ge d “ c o n o travelbetween Dallas andl Houstod t
FRA concluded, “[a]s a result of these constr
metropolitan areas and potential ridership demand, Texas Central identified an opportunity to
develop a profitable mmrnigha tsspdecendd gpmamaicld sandt o1

FRA’s Ali gnment Report.

137. On November 6, 2015, FRA releasedAlggnment Alternatives Analysis Report
( “ Al i g n me nnwhighdatidentified’six alignment alternativedong the Utility Corridor

to be evaluated in thdraft environmentaimpactst a t e me nt (&S BhownfoelowET S ” )
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ANignments are subject to change during the EIS process as
Dallas environmental impacts are identified and as preliminary engineering
5 completad.
o
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138. Because parts of some of the segments overlapped, it was not possible for FRA to
show allsix alternatives on a single map. As a result, FRA pieced the segments together to create

s1x oenedn-dt al i gnment alternatives, as shown 1
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Table 6-2: Draft EIS End-to-End Alignment Alternatives

I:iit_ Sepments
Alternative & 1,23, 33, 4,5
Alternative B 1,2a,3b,4,5
Alternative C [IH-454) 1,2a, 3,5
Alternative D 1,2b, 33, 4,5
Alternative E 1,2b,3b, 4,5
Alternative F [IH-458] 1,20, 3,5

139. Segment 1 (through Dallas Countgggment 4 (through Freestone, Limestone,

Leon, and Madison County), aselgment 5 (through Grimes, Waller, and Harris County) did not

include alternativalignmens (for example2a or2b, 3a or3b). Rather,FRA had predetermined

the location of the alignment withihesesegmentg1, 4, and % prior to evaluation in the Draft

EIS. Put another way, becausegments 1, 4, and 5didti nc 1 ud e ‘ternativesthey “b ” al

we r ¢ “ if placebefare’preparation of the Draft EIS even began.
140. To make matters worse, FRA had not even disclosed the location of certain portions

of the predetermined alignmestwithin segments 1, 4and5 during the scoping pross. For

example, the location of HZ (maroon line irsegment 5) waseveridentified or disclosed during

the scoping process. In f ad4c” ,i nF RaAn yh aodf niotts epvrei
141. As aresult, landowners who left the scoping mestindgate 2014believing their

property would not be impacted by any of the potential alignments later discovered they would be

directly impacted by the previously undisclosed-#@lignment. And it was too late for them to

comment because the January®,2deadline had passed. Similar instances occurred with respect

to the other “frozen” s dtity€arridar. of t he ali gnme
142. The Alignment Reporlsocontaineda Pur pos e an dinwiclkFRA s ect i

stated“ As de fi ne d ralj,the purpesadf the pfivatelytproposed Project is to provide
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reliable, safeand economically viablp a s s enger rail transportation
technol ogy bet we e irRADherdiscussed #hreguiremenishattmesi be et
to achieve “ ¢ cclaimingthatcTexasiCerttrdlddt t gent i fied an opp
develop a profitable privately-financed and o
143. In a discussion ofast mile Houston alignment alternaes, FRA statedhat
“lgl]iven the cost to build the Downtown Houst
economic viability of the Project ptheDpHo-sle and
and Iprdposked station locatiofi®m further consideration.

Te xas Central’s stakeholder letter.

144. On or soon after November 6, 2015 (the date F&@ased ita\lignment Report),
Texas Central sent a letter to stakeholders ¢
claimed “Last week, the [FRA] published a technical report that concluded the Utility Corridor is
preferred from an environmental perspective over the BNSF corridor because this Corridor is
feasible with lesser environmental 1 mpacts.?”
145. In fact, Texas Central (n¢iRA) selected the Utility Corridoby March 27,2015
at the lates{seeTe x as Cent r al ’ s Andibhdidtso(addoidiag toRits pastrMVile)
Report)allegedlybecause the Utility Corridor woularesent‘the least risk to financial viability
while“ a 1 [ing] for an accelerated construction schedule, which is critical for a privately funded
project that will need to provide a reasonabl
146. In its stakeholder letteflexas Centraimade cleathat“FRA mug carry forward
potential corridor alternatives t hat me et t h

requirement that the pitalgoclaimedtheProjestustoopesai@atc al 1 y

highspeed§ t o meet t he demands o f-speedrail projecttkbeviablen o r d
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as a pr i vAndwhileit spoke ofreconomic viabilitgd nauseuniTexas Centrainade
no mention of any environmental concerns.

147. Later inits letter Texas Cetral falsely statedthat [ t ]| h e R B Aroytimeo c e s s
processused by federal agencies to address new or unique situations that current rules and
regulations do n ¢emphasis adgadl fact, FRA haddederorncesince’its
creation in 196@ssued a RPA.

C. Long after the EIS process began, Texas Centrahasks FRA to issuean RPA to
establishsafety standardsfor the proposedShinkansenHSR system.

148. OnApril 16, 2016 nearly two years after FRA issuigslNoticeof Intent to prepare
an ElStoevaluateghe“ i mpact s of ¢ o n s”theRrgettTexag Ceatreddbmitede r a t i n
a petitionfor anRPA, in which itproposedsafety ulesfor theproposedshinkansen technology.

149. According to FRA,Texas Centratlaimed that its propesl RPA translated the
Shi nkans etechnelogical andioperational aspects in a manner that can be regulated under
framework similar to other U.S. passenger rail operations while maintaining the safety of the
system. Simplyputfe x as Central asked FRA to c¢create an
allow operation othe Shinkansenechnologyin the U.S

D. FRA preparesan EIS even though itlacked the information necessary t@valuatethe
Project’s myriad adverse environmental i mp

150. In early 2016, son after FRA identified the six alignmentvithin the Ultility
Corridorto be evaluated in the Draft EIS, Texas Central filed a flurry of state court lawsuits seeking
injunctions againslandowners who owned property along the Utility Corridor. In each lawsuit,
Texas Central sought to enjoin the landowifiem interfering withits alleged authority to access

theproperty “for the purposes of conducting exa
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151. In each of the 40+ lawsuit§,exas Central sworthat without these surveys
“would be unable to provide information need
evaluations needed to select the most advantageous route and minimize impacts on cultural
resources, environment al conditions, wdhatl ands ,
without these surveyist woul d be i1impossible to deter mine
the natural and c¢ul t ureachproperysimally; Texas Centalsworema y e
FRA had requested ™ tohfe epahcy/hs npcroorpdeermtsyp @ c ob o @ i n
to satisfy the environmental review and per mi

152. In sum, Texas Centraépeatedlysworeit must conduct oithe-ground surveys to
provide FRAwnhatit purportedlyneeded to conduet propeMNEPA review. According to Texas
Central, “Iwl]ithout examination and survey of
E. FRA never acquiresthe information necessaryto evaluatet he Project’>s i mp

153. Texas Central did not survey the properties owned by the landowners it sued. After
suffering several adverse rulingsgropped itsemainingawsuitsin early 2017and never stepped
foot on a substantial portion ofgperty along the Utility Corridor.

154. In all, Texas Central failed to conduct-time-ground surveys of at least 35% of the
lineal mileage along the Utility Corridor. The tallelowcontains a conservative estimate of the

percentage dineal mileage and aes of affected property thaterenever surveyed:

County Lineal mileage not surveyed  Acreage not surveyed
Waller County 63% 3,800
Grimes County 57% 15,000
Leon County 46% 6,600
Ellis County 26% 7,274
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Harris County 23% 6,619
Madison County 21% 2,100
Limestone County 11% 1,900
Freestone County 10% 1,900
Navarro County 9% 1,783

155. Texas Centraalsofailed to conduct surveys affectedadjacent property, to the
tune of at least 47,000 acres (73.5 square mBesausea majority of the impacted property along
the Utility Corridor was never surveyeldRA did not havethe informationit neededo evaluate
the Project’s environmental 1mpacts.

F. FRA publishesthe Draft EIS.

156. FRA signed the Draft EIS on December 15, 2017, and it was published in the

Federal Registasn December 22, 2017.

Texas Central convinces FRA to remove economic viabiltyf r o m t he Proj e
purpose.

157. In the Draft EIS, FRA statedThe purpose of the privately proposed Project is to
provide the public with reliable and safe higireed passenger rail transportation between Dallas
and Houston.?” In a mere footnote, FRA conced:«
included econmic viability. As the Project developed and through coordination with cooperating
agencies, FRA determined that economic viability is an objective of [Texas Central], not a
component of the Project Purpose.?”
158. ExactlywhenFRA may have made hi s “ d e t e mkmowmand itnever > i s U

13

explained how economic v i ofbTielxiatsy Ceeonutlrda 1 B s ,

13 2

component of the Project Purpose.
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159. InanyeventF RA’ s removal off reoamo 1t dhmpugPoseonpse lwit I is t
not based onits own analysisorany “devel opment” or “coordin
agencies. "meRelyt heapt FRATexas Central’s represert
“economically v i’Fiemn thatunknawd poinpin timé foward, FRAdid not
consider whetheany alternative could meetny revenue criteria. Instead, FRA simpmoved

that criteria from th® r o j purposé altogether.

Instead of reconsidering thaeasonablealternatives it had eliminatedduring scoping,
FRA plows ahead

160. FRA previously had eliminated eight of the nineoreliminary alternative
alignmentsall of which werereasonablen t he basis that thiiialcould
purposeof providing reliable, safe and economically viableHSR transportation But dter
materially revimgt he Pr oj ect > s p(prevpuslydoubleweighted)aconomic t h ¢
viability factor that resulted in elimination dfiesealternative alignments, FRMexplicably
decidednot toreinsert then backinto the EIS process fdurther evaluationn the Draft EIS.

161. InsteadFRA analyzed sixBuild Alternative$ within the Utility Corridor, each of
whichincluded a terminal station in Dallas, an intermediate station in Grimes County near College
Station,and three Houston terminal station optiddKimately, FRA identified Build Alternative
A, which encompassed segments 1, 2a, 3a, 4, axlits preferred alternative.

162. In the Draft EISSFRA al s o di scussed t he n o acti
Alternative’ ) , which 1t was r e q uRRA statedtUnderdhe Bld Buitdt ¢ u n «
Alternative, FRA would not issuafRPA] for the implementation of [the Shinkansen] technology
within the U.S.; therefore, [Texas Central] would not be able to operatelfi® s y st e m. ”

According to FRA, the No Build Alternative th

Need for this Project, but is retained 1in the
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163. F R A pusported reason fagliminging the No Build Alternative madeonsense.
Of courseFRA didnothavet o i s sue an RPA to meet the Proje
EIS, which was merely to provide reliable and safe HSR transportation between Dallas and
Houston There werdhen (and are todaw) host ofalternative HSR systemscapable ofchieving
this purposehat did not require issuance of an Rt FRAnever considered them

FRA claimsthe RPA is themajor federal action requiring review under NEPA.

164. In theDraft EIS FRA statd t h may issue a Rule d?articular Applicability
e impose requirements or conditions by order
to ensure the Project 1is ihegpotendial issdance affar RPA. 7 A«
“constitutes a majrarggfederthle aamtviomnalhight al ro
statemenwasconfounding to say the leastor two reasons.

165. First, FRA s s t avasdiractlyncontradicted by itBlotice of Intent to prepare
an ElSpublished in 2014in that NoticeFRA referredto“ c ons t r uct i ntpePsojeat oper
as the “Proposed Action” r’digewiser FRAcGiaimMedetEISe w “ pu
woulde val uate “alternati ves tHednoposed Actononsistingadf on a n .
a sealed H(Emphasisadded\idthe time;FRA did not even mention the RPA or any
otherpotential“r e gul at ory action(s).?”

166. Secondthe Draft EISdid noteven purportd evaluatehe impacts that may result
from the RPA his[Draft EIS d ocuments FRA’s evalwuation of |
construct and operate a 2ddle, for-profit, [HSR] system connecting Dallas and Houston using
t he ... Shi nkaogy $twauld hagecbéen isnpossible for FRA to evaluate the impacts

that mayresult from the RPA in the Draft EI&sit did not publish its notice proposing the RPA

until March 10, 2026-yearsafterthe NEPA procesand preparation of the Draft EIS began
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FRA blindly adoptsT e x a s C economiaaksumptions

167. In the Draft EIS FRAclaimedTexas CentralvouldnotseeKp u bl i ¢ fdfrundi ng
the Project FRA claimedt he Project woullkiltoosn 4bdtoBeleSn b
construct. FRA also repeatedT e x a s Central’s unsupported, gr
projection of 4.4 million annual passengers. FRA regurgitated these economic assumbitns
of which originated from Texas Centralvithout conducting any investigation or analysis to
verify thar truthfulnessor accuracy.

G. FRA issues“Tier Ill ” regulations for high-speedpassenger trains.

168. On November 21, 2018 RA issuedhew safety standards for railroad passenger
equipment in an effort to stimulakéSR developmenin the U.S The ruleestablishda “ Ti er 1 11
category for passenger trains traveling betweentd @20 mph in areas with exclusive rigias
way and no grade crossings. The rule also estadlisiieimum safety standards for Tier IlI
operationswith afocus on core, structurand critical system design criteria.

169. To meet these standardsefier Il rule permitsHSR systemdo utilize existing
rail infrastructure. Allowingrains to operatever existing infrastructurereates more flexibility
to expandHSR across the count by eliminating thetime andexpense(and environmental
degradationjhatinevitablyaccompaiges construction of new rail lines.

170. Unlike Tier Ill-compliant trainsputlier standalone systems- like the proposed
Shinkansen system- cannot use any existing lines. They do not expand existing intercity rail
capacitywithin a comprehensive national rail network; rather, these standalone systeing are

designunable to operate on the “1ast speedselheyof tr

2 FRA knew this claim was false. In 20JFRA entered into a Memorandum of Understanding with Texas
Central that specifically states Texas Central “m
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arenotinteroperable, meaning they cannot utilize existing tracks that exclusivelytheseity
centersand they are unable to connect to urban rail transportation such as commuter trains, metro
lines, or light rail systems through existing networks.

171. FRAnNot only understood this in 2018, it found it prudent to détaifisadvantages
and weaknesses theseoutlier standalone systenmslative toTier Il trains

Additionally, it would be very costly for a standalone system to attempt to connect with

major metropolitan areas because those standalone systems could not take advantage

of a major regulatory sawys—operating over existing infrastructure. FRA determined

that twothirds to fourfifths of the regulatory cost savings are due to infrastructure cost

avoidance for operations electing to use Tier | alternative or Tier Il equipment. In

particular, interoprability will allow HSR operators to reach into major metropolitan

areas where building new, exclusive rightsvay may not be feasible due to land

density, environmental, and other considerations.

172. Becausetdidnotant i ci pate any environmental i m
of the Tier Il rule, FRA determinedthe rule was “categorically excluded from detailed
environmental review pursuant to section 4(c)@X F RA’ s .P In otheewbrdsFRA
determinedhat use of conventional HSR systems (thosedhainteroperable) wouldhot have
any significant adverse environmental impadtsus, FRAwasnot required topreparean EIS to

evaluatgheimpactsthat may result fronthe Tier Ill rule.

H. FRA issues a notice propadag the RPA—the major federal action requiring review
under NEPA—nearly six yearsafter the NEPA processegan

173. Although FRA issuedts Tier Ill regulationdo address equipment, track, operating
practicesand human factofsr existing, conventional HSR systeftisose thaareinteroperable)

Te xas Cpropasadshihkansen trainsets do ramamply with Tier Il regulationsAs FRA

3 Under FRA Procedure 4(c), certain actions are excluded from the requirements imposed on major federal
actions, including the requirement that the action be subjected to environmental review. Section 4(c)(2)
excludes “[p]J]romulgation of railroad safety 7rules
increased emissions of air or water pollisaar noise or increased traffic congestion in any mode of
transportation.”
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put it , o“pseirgantiifoincaalntand equi pment di Pprépesect nc e s
Shinkansen system] and existing passenger ope¢e
174. FRA estimatedit would cost around $4.7 million per trainset to modify the
Shinkansen equipment to meet Tierrdgulations but Texas Central stated publi¢hatit will
not make these modificationsisteag Texas Central insisted on proceeding with its petition for
an RPA in hopes FRA woulchne out special, accommodating standathat wouldapply only
to itsincompatibleShinkansenrainsets—and FRAobliged
175. FRA gr ant e d Texas Central’ s rul emaking |
published a notice of proposed rulemaking (“N.
NPRM proposed safety standards tpooposesHSRdnd s a f e
adeferential alternate method for safety oversighte., a“rule of particularapplicability.”
176. Even though~RA stated ints Tier Ill regulationghat it would bé‘very costly for
an outlierstandalone systeth i ke Te x 2“st oC eantttreanhp’ts t o connect wi
a r e it elgimedthat entities(like Texas Centralfonsidering sucloutlier standalonesystems
would“voluntarily assume the higher costs of bu
takeadvantagef t he costs savings from sharing exist
177. FRA presented no evidence of this startlingly generalized propositignnafadt,
it is contradicted by % milion pér ¢rainset to mées Tier Ik f us a1
regulations—a mere pittanceonsideringhe obscenecosts of new, additional, environmentally
damaging infrastructurdloreover,FRA admitted ithad not made‘any determination regarding
the potential financial viabilitydf Te x as @aewtpoalals ] even under the
178. FRA c¢laimed further t hat “there are no

NPRM, as any additional burdens placeditont o |
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undertook no investigation to determine whether Texas Central had the means to bear these
substantial associated cqdgtgoring thefact that ifit cannot, these costs will be shifted to, and

borne by, state and local governments and, ultimately, taxpd@r was FRA in a position to

undertake such an investigation, given its prior admission thatdito e s n ot maintai n
information on [Texas Central]

FRA identifies (but summarily rejects) the only two alternatives to the RPA.

179. In the NPRM,FRA identified only two alternatives to the proposed RRAsG
called No Buil d Altthe aivesofComplidncéa nadl t er nat i ve

180. FRA stated thatindertheNo Build Alternative, Texas Central could decid®tto
pursue construction dhe propose®hinkansen system and instead pursue construction of a Tier
Il -compliant systenusing modified Shinkansen trainsd#®wever,FRA speculated that Central

(13

Japan Rail way woul d most 1 iitktechnglogypibithadtobd o w” T
modified to meet Tier 1l standard¥here was no reason for FRA to speculate as to what Central
Japan Railway might do if Texas Central chose to modify the Shinkansen trainsets, as Texas
Central had already made clear it would not incur the costs to do so.

181. According to FRA|f Texas Centralvas forbidderirom modifying the Shinkansen
trainsetsit would berequired o desi gn and devepoepd “aydbtram,d” nr

2

in “high costs and “high 1evel sypeformancecoé r t a i n
t he s J¥RA believedit was“unlikely that [Texas Central] would build this system under

t hi s al Therewaa noreasenfor’FRA to speculate as tahat Texas Central might do

under this alternative eithdf. it would not everconsider paying the relatively nominal costs of

modi fying the Shinkansen trainsets, surely Te

2

brand new HSR system.
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182. As forthesecond alternativé&RA said thatTexas Central could apply feraivers

13

the continual renewal of which would .i'mposce

And, becausevaivers are revocabl&RA commented thany approvals issudadroughwaivers
“can be subject to change and conditions.”

183. FRA also expressed concetha t the “uncertainty of th
approval could hinder the financing aadpid 1 mpl
addition to this “invest or cauldpotentiallyneacessitatethe r e v o
stoppageof Texa Central s HSR, “which would have a 1 :

use the [HSR] system.?”

FRA fails to prepare an EIS toevaluatethe impacts of the proposedrPA.

184. In contrast tassuance oits Tier Ill regulations FRA recognizedhatthe proposed
RPA would not be categorically excludddom detailed environmental reviemnder section 4{c
Thus, FRA would berequired to prepar@anEIS to evaluate the impaat$ the RPA

185. In the Environmental Impact section of the NPRRRA claimed it wasin fact,
“evaluating the potential i mp a’tFRAthenrbfarerdtomay r e
the Draft EIS and soeto-bereleased Final EISmplying that those documents were prepared for
this purpose But FRA did not prepare the Draft EI® ¢valuate the impact$ the RPAand, as a

result, neithethe Draft EISnor thesoonto-bereleased Final EISontainedanysuch evaluation.

l. As the COVID-19 pandemic escalat® FRA refuses to postponein-person public
comment hearings orthe NPRM; it holdsthem by phone instead.

186. Publication of the NPRM opened the public comment period, which was initially
scheduled to close on May 11, 20ERA announced it would hold three public hearings on the
NPRM between March 31 and April 2, 2020. However, ttuthe COVID19 pandemic, FRA

postponed the hearings on March 30, 2020, the day before they were set to commence.
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187. On April 16, 2020, FRA announced it had decided to convene the public hearings
telephonicallyon three consecutive dalgstween May 4 and 6, 2020. FRAclaiitss* ¢c hoi ce ” t o

13

conduct t hese hearings by phone represent e d

2 13

engagement and no technology beyohd a telep
188. In making this choice, FRA igmed numerous requestérom U.S. Congressman

Kevin Brady, Texas State Representatives, and otlHersancel the virtual hearings due to

concerns over the lack of reliable higpeed internet access, or postpone them until they could

safely be held wperson FRA’ s “choice” to hold virtual I

hundreds, if not thousands, of affected parties from participating in the EIS process.

J. Prior to release of the Final EIS, Texas Central admits the Project will cost at least
$30 billion and will not be privately financed.

189. On April 8, 2026—a monthbefore FRA signed the Final E&éd less than a month
after FRA claimed Texas Central would voluntarily assumetibstantial addecbsts associated
with theRPA—Texas CentraChairmanDrayton McLane made two startling admission

190. First, McLane admitted costs had balloonedt least $30 billionlamentng that
“the project has turned into a $30B project
difficulties of the Corona Vira . When asked about this estimate, Texas Central CEO Carlos
Aguilardescribed t as “a conser vat i v’econeedingithatihe true cot © a 1 1

will exceed $30 billion.

4 During the 77day Draft EIS comment period, FRA received 20,848 submissions from approximately
6,000 individuals, agencies, elected officials, businesses, and organizatiaiditiona2,971 individuals
attended the Hperson hearings, more than 2,000 of whom gave oral or written testimony. In sharp contrast,
during the 77day NPRM comment period, FRA received a mere 287 written comment submissions and
only 52 individuals providd testimony.
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191. Second, McLane admittetie Project willnotb e “f i nanced entirel
and entr e pr chadéalsalyseprésenied in theRDxaft EIS (amduld falsely represent
int he Final EIS a month later). Rat her, Mc Lane
funding “frompPg esiindfermts t Tw aatmu r e stimul us t ]
TransportatiolY a fact CEO Aguilar later confirned To date, Texas Central has received no
stimulus money.
192. These admissions were extremely concerning, especially when viewsx® in
context of previouy concealedacts that had come to light just months earlier. In August 2019,
TexasCentraladmitted in sworn documents submittedtmther federal agendlyat it had raised
only $450 million in financing. Thiselatively paltryamount, which includes a $300 million loan
from the Japan Bank of International Cooper af
current estimated costs. Regardirige x as Central s gl €EO Agglarl a c k
admittedhe does not knowf financingis‘’ge oi ng t o be there or not.?”
193. In March 2020, Texas Central laid off 28 employees, including executive level,
publicrelatonsand field staff positions. According t
to make hard decisions 1in an effort to make t
194. To put it mildly, it had becomeabundantly cleathat Texas Centratould not
“voluntarily assume the highertr costs of buil
predictedTexas Central woulle willing and able to do. Yet, FRglowed ahead
K. FRA publishesthe Final EIS.
195. FRA signed the Final EIS on May 15, 202dit was publishedin the Federal

Registeron May 29, 2020.
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FRA falsely (and confusingly) claims the Final EIS evaluates the impacts that may
result from the RPA.

196. FRA did not even make it through the abstract of the Final EIS withlatantly
mischaracterizings contentIn the very first paragraph, FR#aimedthe FinalEIS ' a s s e s s e s t |
potential beneficial and adversen vi r onment al i mpacts of FRA’s p
effective safety oversight of theperation of anHSR system based on the Shinkansen
technology that igdescribed in a Petition for Rulemaking flan RPA] submitted by Texas
Central” This wasdemonstrably fale

197. As previously explained=RA published it2014Notice of Intento prepare aklIS
to evaluatethe “impacts of constructing and operatinthe Project “route alternatives for
passenger rail for the corridor between Dallas and Hofistond“ a 1 t er nat i ves for
and operation of FRAHid noPmeatiproanythidgelaingto ang evaluation
of impacts that may result froamy “proposed rulemaking or RP A.

198. In addition,the Draft EISexpressly statethatit purportedlyevaluatedhe impacts
that may resuromT e x a s Ce n t rtadoristuct and oppréttheaProjectGivenFRA’ s
admission thait did not evaluate the impacts that may result from the RiPhe Draft EISits
claim that it evaluated such impacts in the Final EIS defies logic.

199. Two paragraphs latém the Final EISFRAadded to the confusion:Thi s d o c u me n
evaluates and documents the reasonably foreseeable potential beneficial and adverse
environmental impacts of implementinde x a s C ¢ HiSR rsysterhis &ny location ”

(emphasis added). Of course, FRA had not evatLitite impacts of implementing the proposed
Shinkansen systefhi n a n y Rlathe¢thetFinal kIS &valuated the impacts“of Butld

Alternativesb e t we e n Da |l | a—ke., impadsthit onaysesult frahffconstruction and
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operatiory of the Projet (not from the RPA)along a preferredalignment betweemallas to
Houston(notanywherg.

200. Laterinas ection titled “Scope o fnupithmes. Do c¢c um
According to FRA, becausthe proposedRPA would enable safe operations thie proposed
Shinkansen systemMi ndependent of Iporpodedlyevalugted the inpactstfoi n a 1
implementing th&Shinkansen systemi n a ny o t And, FRAlaimeaits evaluatiori’of
impacts that ¢ o the $hinkansengstem rmighhbg wihpel reemie nt ed “i s i
by the evalwuation of potential 1impacts betwee

201. Headscratchingas it may be, the Final EE8 least shed liglina couple of things.

First, the Final EIS revealéle x as Ce nt rtrall 2 p a @ a R)diruelnotivg Thay
wanted FRA to issue a ruparticularlyapplicable to the proposed Shinkansen technology, which
would allow Central Japan Railwayand only Central Japan Railwayo deploy itsShinkansen
trainsanywhere in the U.S.

202. Second the Final EIS explained why Texas Centfaiced FRA to remove
economic viability flnthenendTexas GemtraljardcCeritral Japamr p o s
Railway do notcarehow much the Project will ultimately cost to construithey do notcare
whetherthe Project has any chance of meetingithaldly optimistic ridership projectionNor
are they concerned with the undisputed fact that the Projedtemibrrhagéundreds omillions
of dollarsfrom day one.

203. Texas Central and Central Japan Railway do not care about these economic realities
becausehey have no intention of footing the bilowever high it may climblaxpayers—none
of whom voted in favor of thisnpending disasterwill be stuck withthetab whle Central Japan

Railway (and its RPA) move on to greener pasttiresn any ot her .l ocation” |
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204. Setting aside these selfishly obscene motivesn ¢ of FRA’s NEPA d
even consider the impacts of implementing the Shinkansen techreleygnif limited to high
volume traffic paths—a cr oss the U.S. But FRA’s Tier 111
truth. The resulting fragmentation would 1mpo
the substantial costs associated with im@etation of an outlier standalone systéike Texas
Ce n t rAnd hope for a sensibly interconnected rail netweitk be forever frustrated.

Like the Draft EIS before it, the Final EIS evaluatesthe impacts that may result from
construction and operaton of the Project.

205. FRA dedicated the near entirety $ 11,512page Final EIS ta purported
evaluationof Build Alternatives (mainlyAlternativesA, B, C) along various Utility Corridor
alignments. FRA arrived at the same conclusidvad preordainedn the Draft EIS its preferred
aternative wasvhat Texas Central also preferredBuild Alternative A.

206. With respect to the N8uild Alternative, FRA stated ridé&f the No Build
Alternative, FRA would not issue an RPA or take other reguladotion necessary for this
[Shinkansen] technology within the U.S.; therefore, [Texas Central] would not be able to operate
the HSR sugs tacm.ot dilmg to FRA, the No Build Al t
Purpose and Need for this Projeat,b i s retained in the EIS as a

207. Yet,t he “speci fied Pur poisthe Final BISs&denothingf or t 1
about issuance of an RPA; rath#etc oncerned the provisi-speedof “r
passenger rTail transpor t hotmesatthipupese wRAccauldaad 1 a s
should) have consideredhost of reasonab#dternatives that didotrequire issuance of an RPA

By its own admissionhowever,FRA failed todo so.
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FRA fail sto disclose and evaluatall impacts that may result from construction and
operation of the Project,including hydrologic and flood plain impacts

208. IntheFinalEISFRAf ai l ed to take the r ecpptentialed har
adversesnvironmental impactsncluding but not limited to hydrologic, flood plain, and wetland
impacts. In additionFRA included gynificant outof-date information rendarg its purported
analysis otheseimpacts obsolete.

209. For example, FRA admits that the National Oceanic and Atmospheric
Administrat i on federaldgencycharge with tracking and recordingainfall
statisticsand thatNOAA Atlas 14(released in 20)8s the authoritative source for rainfall data
along the Pr o] eYett FRA mentioneg NGAA Atlasr14 anty ence in the Final
EIS (in Appendix F)In addition,FRA admits thait made adjustmenteflecing NOAA Atlas 14
in Harris County onlylt did not base itanalysis of drainage impaais NOAA Atlas 14either

210. FRA did notperform a detailed analysis of hydrologic impacts using rainfall data
from NOAA Atlas 14 of various drainage swales and creeks passing through culverts fer the at
gradeportions of the Project or under the elevated sections over identified flood plain and wetland
areasNor did FRA disclose operforma detailed analysis of the extent of jurisdictional wetland
filling that will occur as a result of the construction of Breject.

211. FRA failed to disclose and evaluate numerous other environmental impacts in the
Final EI S. But given the Project’s design, F
relating to increased rainfall and the obstruction of water flow isnib&t egregious.

FRA concedes iskipped a required stepin the rulemaking process

212. Inasectiomfthe FinalEISS i t 1 ed “Rul e of Particular

six “basic steps” 1t follows during the rulem
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1. Identifying the need for the rule (e.g., to address a safety issue or a U.5. Congressional mandate,
or in response to a rulemaking petition).
Developing the proposed rule.
Publishing the Motice of Proposed Rulemaking [NPRM) in the Federal Register and soliciting
public comment.

4, Evaluating written comments from the public and, if a public hearing is convened, comments
made during a public hearing on the NPRM.

5. Developing the Final Rule.

6. Publishing the Final Rule in the Federal Register.

213. Between step 3 (publishing the NPRM) and step 4 (evaluating public comments on
the NPRM),FRA did not include theequiredstepof preparingan EIS toevaluatehe impacts of
the proposed rulemakinty skipped this critically important, required sipen thoughrRA itself
had determined the NPRMould not be categorically excludefom a detailed environmental
reviewunder section4(@ f FRA’s Procedures

The Final EIS contains no evaluation of the only two alternative® the RPA.

214. In the NPRM,FRA identified only two alternatives toaR P A : the “No

2 2

Alternative and the “Waivers of Compliance
215. The No Build Alternative, as described in the NPRM, concerned what Texas

Central (and Central Japan Railway) might choose to do iag &entral was forced ®&ther

modify its Shinkansen trainsets to comply with Tier Ill regulations or abandon the Shinkansen

technology altogether. The Final EIS did not evaleéteer variant of the No Build Alternative

any manner whatsoever.

216. FRAdid not evalua the second alternative to tRPA, Waivers of Compliance

either.In the context of the RPAhte t e r m * wa @venappear indhe Eiral EtSo t

® Seeparagraphd84to 185above.
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FRA makesseveral false statementand inaccurate assumptionsn the Final EIS.

217. IntheFinal EIS, FRA made seveffallse claims underlying the Projeck e ¢ o n o mi ¢

assumptiongFirst, FRA falselylaimed that the Projectwillb® r i vat el y financed.

falselyclaimedt he Project would cost “ bteaonsttuctaespiel 6

the fact that Texas Central had admitted just a month earlier that the Project véll least$30
billion to construct.Third, FRA projected ridership of 6.4 to 6.8 million passengers per gear,
approximate 50% increase frats projectionsin the Draft EISFourth FRA falsely claimed the
Project would generate tens of billioofsdollarsin economic benefits.

L. The Surface Transportation Boardflip -flops, asserts jurisdiction over the Project
and tells Texas Centralit must apply for a construction permit.

218. In April 2016, Texas Central filed Betition for Exemption before the Surface
Transportation Board “ S T, #é& agency @t oversees construction and acquisition oefadly
regulated rail lines. In its Petition for Exemption, Texas Central requestedidbaiempted from
49 U.S.C § 10901, which governs the authority to construct and operditeesinh the US.

219. In July 2016, the STB declined jurisdiction over tReoject, concluding that

(13

b i

construction and operation of the proposed

2

|

net work and is therefore not subject to the B
220. In July 20D—at the conclusion afver four year®f adversarial praedings—-the
STBgranted Texas Ce n ttheprbceadinghadasserted jurisdictiorooveRtbieo p e n
Project.Significantly, lowever, theSTBd e ni e d T e xrequest@e¢ arexemptibn’ from
the full application process required of new liaiks seekingauthorizatiorto construct.
221. In its decision, th&TB establishedhat Texas Central cannot begin construction
unlessand untilth€TBa pproves a full application: “[Texa
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construct will be deniednd any future request for construction or operation will need to be made
by application” (emphasis added)exas Central has yet to submit its application tdchB.

222. If Texas Centrathoossto file anapplication and pay thed$,600filing fee, it will
haveto discbsehow it intends to finance the Project and the extent to which funds for financing
are presently available, along with a recent balance sheet and income statemest.also
disclose informatiorsupportingits ridership projections anfinancial feasibility. To date, it has
been unwilling to disclosthis informationto the public, theSTB, or FRA. The full application
process, referred t o imnatureandWilhtake yeardtwcorkplete. i s a dv

223. Assuming Texas Centréiles an application at some point in time, circumstances
will have changed and new information will be available concerning the environment, HSR
technology, alternatives to the Project, and travel patterns in the U.S. As such, no meaningful
NEPA analysisan be conducted less and untiTexas Central files the required application.

M. FRA issuesthe RPA and the ROD approving the RPA and Final EIS

224. On September 10, 2020, FRA issued RA. It was publishedin the Federal
Registeron November 3, 2020vith an effective date of December 3, 2020.

225. Accordingto FRA“ t hi sfRPAliesalabl i s hes s afaenot st anoc
intended for general application in the rail indus®Rathertheyappbonl y t o Texas Ce
proposed HSRFRA admitted thatssuance othe RPA“ const i tutes a Major
requiring review under NEPA and it acknowledgedhatNEP A’ s fundamisitot al pu
inform the decisionmaker and the public of the potential environmental impacts that may result
from the proposd actiori” Accordingly, FRA admittedthatthe requirecEIS “must be finalized

before the agency takes the action that 1s th
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226. Although FRA correctly spelled out what NEPA requireggniored the fact that it
publishedthe NPRM—the proposed actiorequiring review under NEPA-more than fiveyears
afterthe EIS process begart alsoignoredlt he fact that the PrbBI§ect’s
documents concernetthe evaluation of‘route alternatives for passenger rail for the corridor
between Dallas and Houston a I o n g rnatives Hor construction and operation tbe
Proposed Actior ons i sting of a FRAmehtiondd thEIPRoNly ion passing or . ”
in the EIS documentss one of several options FRAayconsider at some point in the future.

227. Therefore, the“decisionmaker anthe public’ could not have been informed of
“the potential environmental impad¢ksat may resultfrorm h ¢ p r o p oduringlthedNERAiI o n ”
process,asthtta ct i on t hat 1is the s-wuile,jthe®RPAtadnokteneni r o n m
been proposed atehime that process took placeor would it be proposed until years later.

228. In the RPA,FRA claimed furtherthat the Final EIS‘enables FRA to reach a
decision that is informed by an understanding of the potential environmental impacts of this
r ul ¢ maYeti RRA published it2014 Notice ofIntent to prepare an EfSor the impacts of
constructing and operatj” t h e . TParefoje the Kinal EIS couldhot have enabled FRA to
reach an informed decision on the potential impacts dRiefor two reasons.

229. First, FRA did not even publish tiPRM until March 10, 2020. Aa resulf FRA
could not havevaluatedhe impacts of a rulemaking that did not even exist.

230. SecondFRA preparedts EIS toevaluatdahe impacts of constructing and operating
the Projectandit referred toconstruction and operation of the Projectas e “Pr oposed A

requiring reviewunder NEPAIt did not even mention argvaluation of anproposed rulemaking.
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FRA concedes thdRPA does not authorize construction or operation.

231. Although FRA prepared an EIS poirportedlyevaluate the impacts of constting
and operang the Project,lte RPA states’'FRA does not grant any kind of construction approval
or permit. Neitherdoes this final rule, by itself, grant any permission or authority for [Texas
Central] to operate.?”

232. In this regard, FRA stated that Texas Central mudtfi ow “all applica
State, and local requirementig,h i ch ar e separ at e .This incluesihRA s j ¢
[STB], which issued & decision... finding thatthe operationproposed by [Texas Central] is
subject to STB juris di attdecision, the STBalagpfbuadsthats adde
construction of the Project isubject to its jurisdictionSimply put, FRA admitted it lacked
jurisdiction over the very analysishtad purported to undertake.

233. In truth, FRA never had authority to approve construcboroperation of the
Project in the first place, which makes its decision to prepare an EIS to study the impacts of
construction and operation of the Projespossible ® understand. At some point during the EIS
process, FRA may have realized it lacked such authority, which may explain why it changed course

and began falsely claiming it prepared its EIS to study the impacts of the RPA.

FRA fails to adequately consider tle No Build Alternative.

234. In the RPA, FRA stated “ A required by NEPA, the Final EiScluded the No
Build Alternative, also known as the alternative of no action, in its analysis as the baseline for
comparison with Build Alternatives Athrough Fandthe r e ¢ Houst on Ter mi nal
According to FRA,underNo Build Alternative it “would not publish an RPA or take other

regulatory action necessary for the implementation of the Tokaido Shinkansen technology within
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the U.S; therefore, [Texas Central] would not construct nor be able to operate the HSR system
and associated facilities.?”

235. But FRA conceded t haanykindofcofstPugtionadpooeak n o't
or permt ” permission or authority for [Texas Central]dop ¢ r Astacresdltregardless of
whether FRA issued the RPAexas Centrastill would notbe authorized teonstructor operate
the ProjectIn this respect, the Build Alternatives and No Build Alternative were no different.

236. In any eventFRA failedto consideanyalternative that did not result in issuance
of the RPA to allowimplementation of the proposed Shinkansgstem between Dallas and

Houston. In all respectnd at all relevant time#he result washuspreordained.

FRA did not consider or evaluate the two alternatives to the RPA.

237. FRA hadidentified only two alternatives to the RPA: the No Build Alternative and
Waivers of Compliance alternative.

238. Inits Summary of Alternatives Considered, FR#efly discussed the No Build
Alternative b u t o n bageling tor camparison with Build Alternatives A through F and the
three Houston Ter nARA did notSdiseussiaoyariantop thei No Beiild ”
Alternativeas it was describad the NPRM—i.e., what Texas Central might chooseltoif forced
to eithercomply with Tier Il regulations odesign and developa b r a’n dH SyRenw

239. With respect to Waivers of Compliance, that term does not even appear in the RPA
andthe term “waiver” appears only three times

Neither term appears ihe Summary of Alternatives Consideredcause FRA did not evaluate

either alternative.
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FIRST CLAIM FOR RELIEF T VIOLATION OF THE APA

FRA acted without lawful authority, ultra vires, and unconstitutionally.

240. Plaintiffs incorporate each of the prior paragraphs by reference.

241. A bedrock principle of theseparation ofpowers doctrineis that no executive
agency, or part of an executive agency, may take action that exceeds the authority lawfully granted.
The APA embodies this constitutional principl
shall .. hold urel agfwkyandtson, afiddings, and

bauthority,

excess of statutory jurisdiction,
242. To similar effect in this context, t he
hold unlawful ancset aside agency act@n f i ndi ngs , and conclusions
constitutional right, power, privilege, or 1m
b y 17 Suehultra viresaction, findings, and conclusions likewise maybeaseti de as “ar bi
capricious, an abuse of discret® on, or ot her w
243. All agency actios, findings, and conclusions made without authority are not only
unlawful, but also unconstitutional. The constitutional principles takspecial meaning when
agency violations enabler may enablepthers to trench on vested real property rights.
244. In addition to the important need to respect constitutional limitations on the exercise
of power, institutional considerations underpin lirtigas in the APA. A central premise for the

deference of courtextended (at timedp agency determinations is that the agency has special

technical expertise and resources (notably trained personnel) to undertake a chartered mission.

65 U.S.C. § 706(2)(C).
71d. § 706(2)(B) and (D).
81d. § 706(2)(A).
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245. Anothercentral prenise is that an agency, by repeatedly undertaking specialized
tasks, gains experience that (hopefully) leads to informed decisions. If an agency purports to act
outside its charteit may do more than make an uninformed decislbmay also exclude the
possibility of an informed decision by another entity that would and should know better. Put
another way, NEPAat the very minimumr e qui res a “hard look” at
(including the “Howeverantagencwithoutlawiul@authoritytannotdoahe
agency to take the requisite “hard look.?”

246. F R A ’nexpliéable actions reflect that it not only has no brief to take such action,
it also has neither expertise nor experience in relevant areas. Even if it had some expertise or
experience tangentially related to the action, findings, and conclusions at issue here, FRA lacks
authority to take expansive action so far outside its bailiwick.

247. Whatever may be the extent of FRA authority to evaluate safety of certain railway
technology,no federal law gives FRA authority, responsibility, or power (or expertise or
experience) to evaluate competing alternatives for transportation (including thetio
alternative) Admittedly, FRA does not oversee construction or operation in any watedeto
such evaluation.

248. Likewise, no federal law rgnts FRA authority, responsibility, or power (or
expertise or experience) to undertake scoping, prepare a Draft EIS, evaluate and incorporate
comments leading to a Final EIS, or approve selection obit r(or accept or reject a-+aation
alternative) among any options, however chosen.

249. F R A laek of authority becomes even more apparent insofait @& greatly

departed from standard NEPA practice. Even if a properly empowered agency might have some
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bass to make, for example, radical shifts in underlying assumpdicthe proposed agency actions
(which no agency should have), that 1is not pa

250. An FRA evaluation of whet her a partic:
government approvillor even whether a part imiughtr beoupro
safety concerned only passenger saffy example Of course, that is neither conceded nor at
issue in this case. Indeed, FRA did not epraposehe safetyule (the RPA) until maths before
purporting to finalize the EIS. FRA might be able to compare whether the proposed Shinkansen
HSR system, which is mnot interoperable, 1s as
nothing of the sort. Considering the scoping, Draf§,Etommenting, Final EIS, and ROD
processes, FRA purportedtoevaluatBu i 1 d Al t e alternative routesrilyfonTexas g
Ce n t prapbsédsSR, far beyond its federal role.

251. Notably, FRA initially assuredclusedakehol
economic viability. Institutionally, however, evaluating economic viabiligspecially as part of
construction and operationis a far cry from evaluating safety. Th&RA inexplicablyremoved
economic viability f seatogatheMowtere dig Gongresssempowes t e d
FRA so greatly to ¢ letaalongien aa nPraorjeeac ts ¢ fpair pfos @ m
concerns.

252. At virtually every stage, FRA was seeking to perform not only outside its league,
but outside any sport knew. Perhaps some other part of the Department of Transportation would
be authorized to make decisions at issue here, in which case presumably (or at least hopefully) that
agency would have a clue about how to undertaikeEdlS.

253. FRA actedultra viresboth when it prporedto assert authority to evaluate factors

and approve alternatives far outside anything authorized by federahldwhen it purported to
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rely on such an evaluation to support a rule concerning an entirely differentissye “y. a’f ¢ t
Insofar as FRA purported to make decisions outside its authdastgction, findings, and
conclusions must be found unlawful and set aside.
SECOND CLAIM FOR RELIEF —VIOLATION OF NEPA
FRA failed to prepare an EIS tostudy the impacts that may result from the RPA.

254. Plaintiffs incorporate each of the prior paragraphs by reference.

255, NEPA is “our basic natioemuldr ciCoangressr ” f or
enacted NEPA to serve two significant purposes: (1) to ensure that federal agencies undertaking a
maj or feder al action take a hard look at a
deciding how to proceed; and (2) to ensure that releméorimation about those impacts and the
project’s alternatives is mredringful eppartiindybfdre t o
comment and participation so that decisions are made in light of informed public cothment.

256. To effectuate these purpos8&gtion 102 ofNEPA requiresagencies to prepare an
Environmental Impact Statement (“EIS”) to eva
any proposed major federal actiothat significantly affecs the quality of the human
environment! AN EISisi nt ended “to apprise decisionmaker

effects that may flow from their decisions at

opt i & dDecisiond must only be made after environmental documents are completed

940 C.F.R. § 1500.1(a).

10 Robertson v. Methow Valley Citizens Count80 U.S. 332, 349 (1989).

1142 U.S.C. 8433 oliseumSquard s s * n, I n,465F.8d 215/228 (6th Gir»2006).

12 Chilkat Indian Vill. of Klukwan v. Bureau of LandMgmt. 8 25 F. App’  x 425, 427 (¢
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Otherwise,“ t he proces s becomes a useless ritual, C
making a m&ckery of it.?”

257. In 2014, FRA published notice of intentto preparean EISstac udy “t he i mp
of constructing and operating a dedicated (HSR) systémthe Notice, FRA referred to
construction and operation tife Projech s t h e “ P r e—p.eo thendajorAedaral actior?
requiringr e vi ew “pursuant to NEPA.?”

258. In the Draft EIS published i2017,FRA stated “ [hti]s EI S document s

evaluation of [ Texas Central > smile forprofih HSR]1 t

]
(@)

systemconnecting Dallas and Houston using theShinkansen technologyThe Draft EISdid
notevaluateheadverse environmentahpacs that may result from the RRAnor could it have
as FRA did not publish its notice proposthg RPAuntil March 10, 2020.

259. Inthe Final EIS published in May 20ZERA stated “This document evaluates and
documents he potential beneficial and advRPAM e envi
to enable effective safety oversight of the operation of a [HSR] systeifact,the Final EIS did
not evaluateany suchimpacts that may result from the RPA, BRA had issueal its notice
proposing the RPA a mere three months prior to publishing the rpdf?Final EIS.

260. Evenif FRA had, in the Final EI&ttempted t@valuate the impacts that may result
from the RPA, it did so only aftescoping had been conducted gniblic commerd had been
submitted on the Draft EIS, whidfRA hadundertakerio study the impacts of constructing and
operatinghe Project

261. FRA neversubjectedthe RPAto a full EIS process(or even a partial one)

Consequentlyf-RA neverfully and properly evaluated tlevironmental impacts that may result

13 National Resources Defense Council v. Callavi4 F.2d 79, 92 (2nd Cir. 1975).
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from theRPA on its own meritsas NEPA requirefRather FRA merely hijacked thsix-year EIS
processat its tail endin a misguided,futile attempt touse the Final EIS tgatisfy is NEPA
obligationand justify its inexplicable, preordained decision to issue the RPA.

262. Inviolation of NEPA’ s Defemdantsssued the RAprior e q ui r
to preparing an EIS to study tmepactsthat may result fronthe RPA.FRA thusfailed toevaluate
the potentialadverseenvironmentaimpactsof its major federal actionD e f ¢ n dadunetts ’
compl y wi t h basiEréguirensentendessttheir decision iesue the RD approving
the RPA and Final EI% violation of NEPAand the APA arbitrary, capriciousan abuse of
discretion, or otherwiseot in accordance with the law

THIRD CLAIM FOR RELIEF - VIOLATION OF NEPA

FRA failedto adequately consider all reasonable alternativet® the RPA.

263. Plaintiffs incorporate each difie prior paragraphs by reference.

264. Consideration of alternatives is the heart of an EIS, which is why agencies must
rigorously explore and objectively evalwuate *
of the project and briefly discuss tmeasons for eliminating any alternatives from detailed
studNEPA further requires t hat an EIS “devot

considered in detail so that revlihweYexmatyenv

aviablemt wunexamined alternati%e renders an [ EI S

14 Alaska Survivhv. Surface Transp. Bd705 F.3d 1073, 1087 (9th Cir. 2013ge also40 C.F.R. §
1502.14(a).

BY4udubon Soc’y of Greater Denver b 8F3W3 6WHO0S ¢ at e s
Cir. 2018);see alsal0 C.F.R. § 1502.14(b).

18 High CountryConservation Advocates v. United States Forest Seébt. F.3d 1217, 1223 (10th Cir.
2020).
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265. In its Notice of Proposed Rulemaking concerning the RRAlished in March
2020,FRA identified only two alternatives to the RPA: the Baild Alternativeand Waivers of
Compliance alternative. FRA failed tolentify and consider other reasonable alternatives,
includingTier lll-compliant HSR systems and HSR systems under the European Rivdellso
failed to consider other reasonable alternatives, incittie alternative afequiring Texas Central
to modify itsproposedshinkansendgchnologyto comply with Tier 1l regulations.

266. Even worse, FRA did not adequately considerd evaluatethe only two
alternativest did identify in the NPRM In the Draft ES published in December 201#RA did
not evaluateeither alternative-nor could it haveas FRAdid notpublish the NPRM identifying
the two alternativesintil fifteen monthsafter publication of the Draft EISBecausehose two
alternatives were natisclosed in the Draft EIS, the public was not afforded an opportunity to
comment on th@ or propose other reasonable alternatives.

267. In addition,FRA centered its discussion of the No Build Alternative in the NPRM
on what might happen if Texas Central vimsed to modify its equipment to comply with Tier
[l regulations However FRA did not issue its Tier Il regulations until November 26k&arly
a yearafter publication of the Draft EIS. As a result, FRA could not hemesidered the No Build
Alternative to the RPA-as identified in the NPRMin the Draft EISpublished in 2017
Likewise, the public was not afforded an oppc
RPA alternative, as it was not identified or evaluated in the Draft EIS (ntd tdhave been).

268. Similarly, the Final EIS contains nevaluation of the twdRPA alternatives. FRA
included the No Bui l dastheé baselineafar compaeson with theProjecF i n a 1
(Build Alternatives A through F and Houston TermiSahtion Options). The Final EISdid not

includeany discussion of Tier Il regulations s evaluationof the No Build Alternative o
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any other contextnor did it contairany discussion of the Waivers of Compliance alternative in
anycontext.In fad, thattermis never evermentionedn the Final EIS

269. IntheRPA publishedn November 2020, FRA fared no betthr.its Summary of
Alternatives ConsideredFRAd i s cus s e-tbe idi Buehd Alternatives?”
Alternative but concededthat it had includedthe No Build Alternativefor evaluationas a
“baseline for comparison with Build Alternative8 F RA’ s di scussion of t he
concernedaone ofthe issues raised in the NPRM.g, what Texas Central might choose to do if
forced tocomply with Tier Ill regulatiosordesign® a b r a n d¢s meewd hsi ygsht e m. ”

270. With respect tahe Waivers of Compliancalternative thattermdoes notappear
inthe RPAand heterm® wai ver” appears only three of i mes i
the RPA Not surprisingly, either term appears e Summary of Alternatives Considereas
FRA never evaluated the Waivers of Compliance alternatittee Draft or FinaEIS.

271. Itwas arbitrary and capricious or otherwise a violation of law for FRA to publish a
Final EIS that lacks a full and fair evaluatic
failure to consider all reasonable alternatives to the RPA rendersléugion tassue the ROD
approving the RPA and Final E¢Sviolation of NEPAand the APAarbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with the law.

FOURTH CLAIM FOR RELIEF - VIOLATION OF NEPA
FRA failed to adequately consider all reasonablelSR alternatives.

272. Plaintiffs incorporate each of the prior paragraphs by reference.

273. In t he Final EI S, FRA stated: “The purpo
provide the public with reliable and ¥e,fe HSR

FRA considered only alternatives that would result in the implementation af §ex Ce nt r a 1’
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proposed Shinkansen technoloffRA failedto consideralternatives that were equallgr more)
capable of providingeliableand safeHSRtransportation between Dallas and Houston.

274. Most notably, FRA failed to consider the reasonableHSR alternative of
interoperative use of existing facilitiese.g, an HSRsystemunder the European model. These
Tier Il -compliantmodelsoperate on existing rightsf-way and share infrastructure with existing
rail lines in urban areas. As a result, dheaternativeswould not require the construction of
exclusive rightsof-way in urban areas, thereby reducing negative impacts on the environment.

275. Instead of exploring the Europeanodel and other HSRalternatives FRA
considered only Te Shinkans€hsystemr thatis’ not inferoperpbdesre d
compliant with Tier Il regulationand whichwould require240 miles ofnew, fully sealed right
of-way and new facilities and infrastructuieR A> s f a i 1 w thee European ¢nodelssi d e
inexplicable, given that recognizedn its Tier Il regulations thahe European model would have
significantlyfewer impacts on the human environmént.

276. It was arbitrary and capricious or otherwise a violation of law for FR#utbish a
Final EISthat lacks a full and fair evaluation of all reasonable HSR alternafivesf e n d ant s ’
failure to considerall reasonable HSR alternatives rend#rsir decision toissue the ROD
approving the RPA arfginal EISa violation of NEPAand the APAarbitrary, capriciousan abuse
of discretion, or otherwise not in accordamadth the law.

FIFTH CLAIM FOR RELIEF —VIOLATION OF NEPA
FRA failed to adequately consider alfeasonablealignment alternatives.

277. Plaintiffs incorporate each difie prior paragraphs by reference.

17 SeePassenger Equipment Safety Standards; Standards for Alternative Compliance aSgedigh
Trainsets, 83 Fed. Reg. 59,184.
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278. Pursuant to NEPA, an EIS “shall briefly
to which the agency is responding in pr®posin;
The range of alternatives to be considdaredn EIS is dictated by this statement of purpose and
need, and “[n]o decision i1is more 1important tha
a r ¥ Thus, a proper purpose and need statement isitleequa norstarting pointfor any
adequag environmental analysis.

279. During the scoping process, FRA repeatddiyd sensiblypssured stakeholders
the Project’”s purpose 1 nFRAfudleldowaed nDaeni arns vCaibti
doubleweighing economic viability as a factor in assessing whitta set ofnine alternative
alignmentqroutes)would be recommended fetimination fromfurther evaluation.

280. Based on this analysiBRA eliminated eight of the nine alternative alignmeatis
of which were reasonabld r om “furt her evaluation i+4het he Di
Utility Corridor with [-45 Option, BNSF Options 1, 2, 3 and 4, the UPRR Option;#8ption,
and the 445 Hardy Option—were not adequately considered, explored, or etatl Rathef-RA
eliminated thenfrom consideratiomeforepreparation of the DrafIS even began.

281. After eliminating these eight alternatives on the basis that they could not meet the
Project’ s pur pose “ t oecopomicailyi wiablehigh-spked apassenger s a f e
t rans p oRRAImexplicablyr 8 moved economic viabilinthey fr om
Draft EISAccording to FRA, economic viability was
“not a component o Recardless of the regsen(s) for RsuremoveRAe . ”

disregardeeconomic viabilityas a factor in evaluating alternatives in the Draft EIS.

1840 C.F.R. § 1502.13.
BSimmonsw. §. Ar my C,0l2040s3d 664; 66& (7tg Cirr 1897).

70



Case 6:21-cv-00365 Document 1 Filed 04/14/21 Page 71 of 91

2

282. Having materially revised the Project’ s
resulted in elimination oft least eighteasonable alternativalignments FRA should have
reinserted tbsereasonable alternativeamong othersnto the EIS process for further evaluation
and tobe consideredexplored and evaluated with this revised purpose in mind.
283. It was arbitrary andapricious or otherwise a violation of law for FRA to publish a
Final EIS that lacks a full and fair evaluation of all reasonable alternative alignidentS.e nd a nt s’
failure toadequately consideill reasonable alternatiaignmentsendergheir decisionto issue
the RODapproving the RPA and Final EIS a violation of NEPA and the Afpitrary, capricious,
an abuse of discretion, or otherwrsg in accordance with the law.

SIXTH CLAIM FOR RELIEF —VIOLATION OF NEPA

FRA failedto adequately consider theno action alternative.
284. Plaintiffs incorporate each of the prior paragraphs by reference.
285. Under NEPA’ s implementing regulations,
thorough analysis of t h'a l“lpobeysmakens and th& pulli¢to e r n a t
compare the environmental consequences of the status quo to the consequences of the proposed

(13

act PPdhe” no action alternative is meant to p

2

alternative” *may be compared.

286. IntheFinal EISSFRAr eferred to the “no action?” a
Alternative.” Under FRA ‘@oull motiBuean RPA orltakecathera t i v e
regulatory action necessary for the implementation isf [(Bhinkansehtechnology within the

U.S.; therefore, [Texas Central] would not construct or be able to operate the HSR system and

XDCtr. for Biological Di 623 F.3d633)642y9thCit/2080). Dep 't . of
211d.
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associ at eldshériaFRA disinissedethe NO' Build Alternative merely becausiditnot
result in issuance of an RPA to allowxBs Central to construct and opertite Projecbetween
Dallas and Houstarin all respects, elimination of the No Build Alternative was preordained.
287. HadFRA properlyanalyzed the No Build Alternative as NEPA requiiesyould
have considered the econanaissumptions and other justifications Texas Central offered for its
Project. Among these were wildly unrealistic ridership projections containechpp@ndix to the
Final EIS (“Ridership Appendix”). If the pro]j
from Interstate45 and none of the supposed benefits of the Project will be realiaedreat
economic and environmental expense.
288. The Rideship Appendix includes the following chart, which summarizes the

ridership forecasts for the Project:

Table 13. Constrained versus Unconstrained Ridership Forecast

Year Unconstrained Forecast  Constrained Forecast Percent Change
(millions) (millions)

2029 6.8 6.4 -5.9%

2050 139 13.3 -4.3%

Source: TCHST Ridership Report

These projections reflect an approximate 50% increase from those contained in the Draft EIS.
289. For manyreasonsall of which were communicated to FRA during the Draft EIS
comment periodthese projectionsf 6.4 to 6.8 million annual passengare grossly exaggerated.

Common sense dictates the ridership projections are greatly exaggerated.

290. Annual projections of 6.4 to 6.8 million passengers equate to roughly 17,500 to
19,700 passengers per day, respectively. By comparison, roughly 2,500 passengers flew between

Dallas to Houston per day from 2017 Q1 through 2018 Q4. Assualingf these aiine
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passengers diverted to higpeed rail, an additional 15,000 to 17,000 vehicle traveleesh and
every day—would also have to divert to higgpeed rail to meet the projections in the Final EIS.
291. The heavily trafficked Union Station in Washington, D.@hich has been in
service since 1907, served approximatelg million passengers annually p@OVID, including
a large number of daily commuters who transfer to the subway to get to metirieelers headed
to BWI Airport. The Project will serve néier of these constituencigsDallas or Houston-nor
could it—asthe Projectby designijs not interoperable.
292. In Philadelphia, 30th Street Station transported approximately 4.3 million
passengers annually p@OVID. According to the Final EIS, the Projesill somehow exceed
these ridership numbers by millions.

Independent infrastructure experts concl ud

293. In 2013, Baruch Feigenbaum, a transportation infrastructure expert from non
partisan think tank Reason Foundati@xamined the prospects for higpeed rail in the 1$2
Feigenbaum notethat only two highspeed rail lines in the world are profitable: Pduysn in
France and Toky®@saka in Japan. He concluded that most U.S-highe e d rail 1 i nes
substantial amounts of funds. Only the Northeast Corridor could potentially break even.

294. In 2017, after a thorough analysis of the Project at issue here, Feigenbaum
publishedboth a summary and tage detailed analysis of his findirddn contrast to the

projections contained in the Final EIS, Feigenbaum projected annual ridershiptéit.dbuillion

22 Baruch Feigenbauntligh-Speed Rail in Europe and Asia: Lessons for the United SRRE2SON
FOUNDATION (May 2013) https://reason.org/wpontent/uploads/2013/05/high_speed_rail_lessons.pdf

Z3Baruch Feigenbauriiexas High Speed Rail Requires Cauti@ummary ReparREASONFOUNDATION
(Feb. 6, 2017)https://reason.org/wpontent/uploads/files/texas_high_speed_rail.pdf

Baruch FeigenbaunTexas High Speed Rail Requir€aution- Detailed AnalysisREASONFOUNDATION
(Feb. 2017)https://reason.org/isst@ief/texashigh-speedrail-requirescaution/
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b 13

passengers, mnoting that Texas Central’ s ride
[in the Draft EIS]*Hes eawpr geyoad deadndear metad att yL
poster children for big cities where higpead rail has no chance of succeeding without public

2

funding” and that the Project “will -sfeedrdil s o s

lines may mnever be given a second chance.?”
295. Feigenbaumlater updated his analysidue tothe substantl increasein annual

ridership projectionsn the Final ElSandthe escalating COVIEL9 pandemié Feigenbaum

stressedhat whileT ¢ x a s  Ciritialtprojectionss‘were not grounded in reality? t s “ne w

ridership projection of six million passenger

TxDOT concluded the Project’s ridership pr

296. The Texas Department of Transportation
of experience analyzing massivafrastructure projects, also concluded that the ridership
projections in the Final EIS are grossly exaggerated. In 208 to providing technical
assistance to FRA in preparing the Draft and Final EXBOT forecasted 2035 annual ridership

between 0.7 2.7 million passengers for the Projékct.

24 According to Feigenbaum, this fiail, inflated estimate diur to five million passengers was based on
a low ticket price ($50), high price of a competizgtravel, high rate of induced travelers (those who
would not have made the trip but for the Project), higher train speeds (#vengh) than practical, and a
higher diversion rate from passenger vehicles to-smged rail than seen anywhere in the world.

25 Baruch Feigenbaung;OVID-19 and Soaring Costs are New Challenges for Texas-Sjgied Rail Line
REASON FOUNDATION (July 27, D20), https://reason.org/poliefgrief/covid19-andsoaringcostsare
new-challengedor-texashigh-speeerail-line/.

26 TExAS DEPARTMENT OF TRANSPORTATION Texas Statewide Ridership Analysis Retdtewide
Analysis Model- Version 2.5(2013), https:/ftp.dot.state.tx.us/pub/txdimifo/rail/rail-ridershipreport

1213.pdf
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FRA’ s f or mer Chi ef Magl ev Scientist conclu
failure.?”

297. John T. Harding, PB., former Chief Maglev Scientist for FRAJso concluded
thatT e x a s  Cridarshipprojections were greatly exaggerated to the tune of almost six times
hisownnUs i ng Texas Central’ s ,percangludathe Projactswouddmud ¢ o s t
an annual loss of $250 millicemdfound thatthere appeared to be no reasonable likelththat
Texas Central could repay any debt, much less cover operating costs, with a realistic appraisal of
ridership. According to Dr. Harding, the Proj

Had FRA properly evaluated the No Build Alternative as NEPArequires, it would
have recognized it as a viable alternative.

298. Combined with the Project’s skyrocketin
projections contained in the Final EIS are a recipe for financial disHdtee. Project proceeds to
construdion, it will likely result in a haHouilt trainwreck Or, in the unlikely event construction
is evercompleted, the Project willkely be abandoned when funds dry up and Texas Central
cannot service its debtvhenabandoned, no other rail system coalkie its place, as the Project
is notinteroperableEither scenario wouldesult in avoidable, colossal waste amne at great
environmental expense.

299. It was arbitrary and capricious or otherwise a violation of law for FRA to publish a
Final EIS that lacks a full and fair evaluation of the no action alternddvef e ndant s’ f ai
adequately considehe no action alternativeenders their decisiom issue the ROapprovng
the RPA andrinal EIS a violation of NEPAand the APA arbitrary, capricious, an abuse of

discretion,or otherwisenot in accordance with the law.
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SEVENTH CLAIM FOR RELIEF T VIOLATION OF NEPA
FRA failed to fully discloseall hydrologic, floodplain, and wetland impacts.

300. Plaintiffs incorporate each of the prior paragraphs by reference.

301. NEPAIs intended to help public officials make decisions that are based on
understanding of environmental consequenaed,take actions thatotect, restore, and enhance
the environment! “Accordingly, NEPA requires federal agencies to assess and publicly disclose
the environmental impacts of proposed federal actiéhs.

302. If ever constructed, the Project would encompass and#8long, 4Gfoot-high,
350-foot-wide HSR system bisecting Texas from Dallas to Houston. Although the Project will be
elevated, FRA has yet to identify which portions will be elevated 2Zfaot-high eartherberm
and which portions will be elevated artoncreteviaduct Consequently, FRA has nevaluate
the impacts that may result from any such elevation.

303. Where thesartherberm is constructed at grade, the flow and movement of surface
water in flood plains wouldecessarilype diverted or impounded behind thermunless adequate
consideration were i1incorporated 1nto the Proj

304. Due to climate change, rainfall amounts in Houston and other areas along the
Project’s pr dave beesicaddyindregasingh Aaecordingo NOAA Atlas 14, the
100year minfall has increased from approximatéyrteeninches in Harris County to almost
seventeemches in a 2our periodln the Final EIS, FRA provides no indication or explanation

of how the Project’s design wi led(and inareasing)or at e

2740 C.F.R. § 1500.1.
28\W. Watersheds Project v. Grim821 F.3d 1141, 11434 (9th Cir. 2019).
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rainfall levelseven thoughery flood plain crossing, wetland area, creek crossing, and drainage
swell will be impacted by this increased rainfall event.

305. The Project is essentially a levee extending across 240 miles otouratyside
Yet, FRA failed to disclose the hydrologic impacis propertiesi i r ect 1y along th
proposed alignment#.is thereforampossibleto determine from the Final EM8hattheP r o j e ct ’ s
impacs on the private properties of hundredsaridowners along the routeay be

306. It was arbitrary and capricious or otherwise a violation of law for FRA to publish a
Final EIS that lacks a full and fair evaluatiortloé hydrologic and related impacts that may result
from the Project and alleasonable alternativeB e f ¢ n dadunetnsthis regardrenders their
decision to issue the ROD approving the RPA and Final EIS a violation of NEPA and the APA,
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.

EIGHTH CLAIM FOR RELIEF —VIOLATION OF NEPA
FRA failed to adequately considemumerousadverseenvironmental impacts.

307. Plaintiffs incorporate each of the prior paragraphs by reference.

308. Pursuant toNE P A, an a gcensideyevem significant aspect of the
environmental i mpac ¥ Agentiesmu sptr optoslkea act hend” 1
environmental consequences” of their actions,

environment a¥T hiisf o“rhmartdi oddm.o™k” requirement also

permittingo f p r i v alikecthe #rojeci abissue’hete.

29 Baltimore Gas & Elec. Co. v. NRD@62 U.S.87, 97 (1983).
%0 Robertson v. Methow Valley Citizens Couy490 U.S.332, 350 (1989).
31 Sierra Club v. U.S. Army Corps of Engineé83 F.3d31, 36-37 (D.C. Cir.2015).
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309. FRAfailed to take the r e qupotentadadverser d 1 o
environmental impactsncludinghydrologic, flood plain, and wetland impacts.

310. De f endant dake athard ldok at the adwersevironmental impactthat
may result fromhe Projectincluding all direct, indirect, and cumulative impactnders their
decision to issue the ROD approving the RPA and Final EIS a violation of NEPA and the APA,
arbitrary, capricious, an abuse of deton, or otherwise not in accordance with the law.

NINTH CLAIM FOR RELIEF T VIOLATION OF NEPA
FRAimpairedf air consideration of theimddasoject’ s

311. Plaintiffs incorporate each of the prior paragraphs by reference.

312. NEPA requiresa genci e s to balance a project’s
environmental effect®“ An EI S may be deficient if its ass
proposed action relies upon ¥ AmEIS that aefies org e ¢ o n
misleadng economic information or fails to include all relevant costs in its economic analysis
violates NEPA because 1t cannot ful £f111 NEPA”
public a valid foundation on which to judge proposed projécts.

313. Ifeconomicnhformation is included in an EIS,
economic information may defeat the purpose o
of the adverse environment al effects and by

2

agmcy a¥®®tion.

2Webster v. U., 885F.304pl, 480 (4h/Cir.2@12).i c .
331d. (citing Hughes River Watershed Conservancy v. Glickr@arF.3d 437, 446 (4th Cir.1996)).

34 See, e.g., ONRC v. Mars8382 F.2d 1489, 1499 (9th Cir. 198Animal Defense Council v. Hod&40
F.2d 1432, 1439 (9th Cir. 1988).

% Natural Resources Defense Council v. U.S. Forest Sed2deF.3d 797, 811 (9th Cir. 2005).
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314. An EIS mustalsobe prepared with objective good fafti: Agenci es s hall
the professional integrity, including scientific integrity, of the discussions and analyses in
environmental impact statements. They shall identify any methodologies used and shall make
explicit reference by footnote to the scieiotdéind other sources relied upon for conclusions in the
s t at e*mAithough dhagency may employ outside consultants in preparirtgl&nitmay not
“reflexively rubber stand” information prepar

315. In the Final EIS,FRA included and relied onncomplete, inaccurate, and
misleading economic information and assumptions, faulty data, and flawed methodabgies
which obscured the relative megiof the Project from the public and significantly skewed the
balance of the environmental and eaonc costs and benefits.

316. For example, the Ridership Appendix contains flawed datbmethodologieand
inaccurate assumptions. As another example, the Final EIS contains inaengratesleading
informationconcerninghow much it will cost to construct the Project. The Final EIS also falsely
stateghatthe Project will be privately financethd will generate billions in economic benefits.

317. Even under the most narrowly focused review, the economic assumptions in the
Final EIS are so distorted as tpoteniiahagverser f a i 1
environmentalimpacts If complete, truthful, and accurate information were included
supplemental EIS, it would very likely lead to a decision to abandon the Project entirely.

318. Defendant s’ inclusion and rel i aamdt e on

assumptiong the Final EIS renders their decision to issue the ROD approving thaRPRinal

%6 See, e.gDefs. of Wildlife v. Salaza98 F.Sgpp. 2d 141, 149 (D.D.C. 2010),
Cir. 2011)

3740 C.F.R. § 1502.23.

38 Coliseum Square465 F.3d at 236 (citingave Our Wetlands, Inc. v. Sandsl F.2d 634, 643 (5th
Cir.1983).
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EIS a violation of NEPA and the APA, arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with the law.
TENTH CLAIM FOR RELIEF T VIOLATION OF NEPA

FRA failed to prepare a supplemental EIS despite significant changed circumstances

319. Plaintiffs incorporate each of the prior paragraphs by reference.

320. An a g cobligagidn $o evaluate the environmental impacts of a proposed action
using accurate and ttp-date information continues throughout the NEPA review process,
includingafteran EI S has been finalized. An EIS must
subt antial changes 1in the proposed action that
are significant new circumstances or information relevant to environmental concerns and bearing
on the proposed *hction or its impacts.?”

321. Indeterminingwhethr t o prepare a supplemental EI
l ook at the proffWhed new information. 2reate:s
picture of the project from what was previously envisigheda s uppl ement al ETI S
allow the public and other government agencies time to react and corfiment.

322. There are at least five significant changed circumstances that require preparation of
asuppl ement al indxdicablet et mo ¥FRA’ ©of economic viabil
statedp ur p o s e ; matiglchande X ’scope dfie proposed agency action; (3) the impact

of the COVID-19 pandemic on travel patterns in the U.S.; (4) the recent, catastrophic failure of

%940 C.F.R. §8§ 1502.9(d)(1)¢0)).
40 Hughes RiveWatershed Conservancy v. Glickm&a F.3d 437, 443 (4th Cir. 1996).
A d.
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the Texas power grid; and (5) Texas Central r e¢ ¢ e n thateostsrhave Baliloonad to $30+
billion and the Project wilhot be privately financed.

After eliminating reasonable alignment alternatives from consideration, FRA
materially changed the Project’s purpose.

323. During the scoping process, FRA assessed nine preliminary alternative alignments
to determine whether any could achieve the Pr
andeconomically viabléiSRtransportation between Dallas and Houston. Afliemieating eight
of the nine alternative alignments, FRAexplicably removed economic viability from the
Project’s stated purpose.

324, FRA’s removal of economic ~afieanetininating y fr o
reasonable alternative alignmentmstituted a significant changed circumsta® such, FRA
should have preparedapplemental EIS teeconsider theleninated alternativewith this revised
purpose in mind.

FRA changed the scope of iteroposedaction after preparing the Draft EIS.

325. In 2014, FRApublishedits Notice of Intent to prepare an EIS &valuatethe
impacts of constructing and operatiigs x a s Ce nt r a l.AtdhatpmedRBAoreferrdd H S R
to construction and operation of the Projeck t he “ Pr of.e,dhe thajoAfederalo n ”
action requiringNEPA review.

326. In2017,FRA published the Draft EIS in which it purportedly evaluated the impacts
that may result fronthe construction and operation thfe Project

327. In 2020, FRA published the Final EIS which purportedly evaluttednpactshat
may result fromF R A’ s p RRApnoosder do“to enable effective safety oversight of the

operation of a [HSR] system basedonthe Shi nkans e.n” technol ogy
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328. Similarly, in the ROD, FRA made clear that it was approviagly the RPA,and
that t wasnot approvingconstruction or operation of the Project.

329. FRA’s sudden, material change of the scc
a significant changed circumstangarranting a supplemental EIS

The COVID-19 pandemic constitutes a significant changed circumstance.

330. The COVID-19 pandemic has decimated the travel industry and upended all notions
of what future traveimay be. The impact in the United States has beemdtic, as many
Americans are now working from home, intercity travel has plummeted, and rail and air travel are
a tiny fraction of what they once were.

331. The future of travel is uncertaiand the degree to which Americans will be willing
to travel in a small, enclosed spaeesuch as a higpeed rail car— is unknown. As Metro
General Manager Paul Wiedefeld recently put i
normal looks likeparticularly with teleworking and s om
just can’t assume tJpandemielevelssbecalselthag[eustomerhbase mayo p r
just be to®fally different.?”

332. With respect to passenger rail service, Amtrak hfeesniseverely impacted by the
pandemic, having suspended routes and reduced service on others due to a dramatic decline in
demand. Amtrak has acknowledgkdure ridership will be negatively affected by behavioral
issueslike teleworking, and is rhinking appropriate capacity limits. A recent Amtrak survey

reveals a reluctance by travelers to use trains in the future. Amtrak now anticipates that ridership

42 Justin GeorgeMetro budget cuts weekend service, half of bus routes and closes 19 stations amid dire
financial forecastTHE WASHINGTON POST (Nov. 30, 2020).
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will be adversely impacted even when the pandemic subsides. Dueseéciiaienges, Amtrak
recently equested $1.475 billion in emergency funding.

333. Metro faces similar challenges. It is proposing the first ever elimination of weekend
rail service as the transit agency’s financi.
million deficit, Metro is prposing to cut 4,000 positions. Nineteen stations may close as its service
is slashed by more than half. Metro had projected nearly $800 million in refantee 2020
fiscal year, before COVIEL9 struck. Now, Metro predicts revenue of $264 million2021
assumingidership continues to grow.

334. A dramatic transformation is occurring in the transportation and travel industries
due to the unprecedented COVID pandemicEven if the pandemic endsdership might never
return to prepandemic levels because sorwork arrangements will have been permanently
altered. As such, rail service providers are now planning for the permanbkatiged future of
travel—including significant revisions to ridership forecasts. The uncertainty of the future of travel
and complecations arising frontheongoingCOVID-19 pandemic constitutes a significant changed
circumstance warranting a supplemental EIS.

The recent disastrous failure ofthe Texas power grid is a significant changed
circumstance.

335. While Texas produces and consumes more electricity than any other state overall,
it is also the onlystatethat runs a standlone, independent electricity grifllo s t o f t he st
power grid — the majority of which is operated by the Electric Reliabiftguncil of Texas
( “ E R Q©6-Tt&nnot connect to other grids when a disaster occurs.

336. In February 2021, Texandured a winter storm that plunged large swathbef

stateit nt o subfreezing temperatures and over whelm
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massive power outageNearly half of the total power generation capacity was offline as weather
conditions causefailures in every type of power sour@®al, natural gas, windand nuclear.

337. During the storm, approximately 46,000 megawatts of pewenough to provide
power to 9 million homes on a higtemand day— had to be pulled off the grit}. At the peakof
the crisis, more tha#.5 million homesacross Teas were withoutpoweAc c or di ng t o ERC
former president, the power grid was “seconds
could have left Texans without power for morthat least 57 deaths have been tied to the storm.

338. Accordingtotherial EI S, the Project “would obta
grid, managed b)eRCOT], resulting in an overall effect on statewide energy use. The total energy
(electrical) demand of the Project, at maximum, is estimated to be 531,867 megawgNkidiys
per year.” That amounts t oByaompansonERCOg estimhtesi | y u s
that 1 MWh can fuel the needs of approximately 200 homes per day, meaning the Project would
require the energy equivalesitapproximately 291,400 homes.

339. Inthe Final EIS, FRA states that ERCOT projects an increase in electricity demand
in Texas to the tune of 489,840 MWh of additional daily generation. But at legislative hearings
held to address the recent crisis, the former heads of ERCOT and the Puityicddtiimission
testified that they daot see capacity being added because there is no market for it.

340. Although the purpose @Final EISis to anticipate and evaluatepactsthat may

result froma proposed actiQrFRA did not analyze whether the Texas power grid could deliver

sufficient power to the Project during emergency situations, raising important safety and

43 Jeremy SchwartZiah Collier, and Vianna Davila; Po we r compani es ge't exact |
How Texas repeatedly failed to protect its power grid against extreme webixais TRIBUNE (Feb. 22,
2021).

“ErinDouglasT e x as was “s ec onds catasttbphic manthsloagblackeuts,officials »r o m
say, TEXAS TRIBUNE (Feb. 18, 2021).
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operational 1isswues. Nor did FRA eval uppwee t he

within the grid if no new capacitwill be added taaccountfot he Proj ect ’ s increa
341. While FRA may have believeghe val uat i on of the Project’

power grid duringrises oemergency situations tee beyond the reasonabl@pe ofits EIS, that

has proven to no longdre the caseThe recentcatastrophic failure of the Texas power grid

constitutes asignificant changed circumstance requiring a Supplemental EIS.

The Project will cost over $30 billionto construct and will not be privately financed.

342. The Project’s eircteasedata at kkastc$a30sbillisexcaedinge
F R A éstimate in the Final EIS byore thar$10 billion. Meanwhile, Texas Central has finally
admitted the Project will not be privately finaneed fact hundreds aftakeholdersvarnedFRA
aboutduring theDraft EIScommentperiod The Project’s skyrocketing
sudden switch from private fmublic funding is a significant changed circumstawegrantinga
supplemental EIS.

Any of thesechanged circumstancesstanding alone, requires asupplemental EIS.

343. Despite the presence and awareness of these significant changed circumstances,
FRA hasneglected to issue a supplemental Bifslinsteadhasrelied on the woefully outdated
information in the Final EIS. A supplemental EIS would provide the public and decisionmakers a
very different picture of the purported merits of the Project and coudddea different decision.
Defendant s’ failure t aenders theiridecisian tosissyephe R@B nt a |
approving the RPA and Final EIS a violation of NEPA and the APA, arbitrary, capricious, an abuse

of discretion, or otherwise not in accordarwith the law.
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ELEVENTH CLAIM FOR RELIEF —VIOLATION OF NEPA

FRA failedto allow adequate opportunity to submit informedpublic comment.

344. Plaintiffs incorporate each of the prior paragraphs by reference.

345. NEPA promotes “its sweeping commitment?”
“by f ocus i nandpubivattentomethetenvironmental effects of proposed agency
act PNEPA”s mandate to broadly disseminkte 1in
government agencies to react to the®effects o

346. Public involvement is thus c¢crucial unde

diligent efforts to involve the public in preparing and implementing their NEPA grace € s . ”
Further, federal agencies must hold or sponsor public hearings or meetings whenever appropriate,
including when there 1s “[s]ubstantial enviro

or substantial interest in holding the heayiras isthe case her§.

FRA failed to notify the public of the location of HG4 and other portions of the
proposedalignment during the scoping process

347. The final public scoping meetings occurred in late 2014 and the comment period
ended in January 201Blearly a yeamfter the comment period endeBRA announcedt had
selected H&A as the southerone third of the alignment to be carried forward for evaluation in
the Draft EIS. Prior to this announcemeéAiBAh a d not even-4thenmnti @anedt tH
alignment nor hadt disclosed its location during the scoping process. As a résode persons

impactedby the HG4 alignmenivere not afforded an opportunity to participate and submit public

4 Marsh v. Oregon Nat. Res. Coundb0 U.S. 360, 371 (19892 U.S.C. § 4321.

®De f s . of Wil dlife v.,768 F.3dG%4r393 (4tmCir. 2014)fcdivarsh 490 T'r a n s p
U.S. at 371).

4740 C.F.R. § 1506.6(a).
40C.F.R.81506.6(CBr ods ky v. U. S. Nu¢7D%F3d11R 229 (2d Girt2013)y Co mm
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comment regardings proposed locatiarF R A faikure in ths regard extended to other parts of
thealignment along the affected corridor.

FRA refused to postpone the NPRM hearings until they could be held imerson.

348. FRA initially scheduled three public hearings on the NPRM to be held in March
and April 2020 but the hearings were postponed due to the emergence of GO3/IDwvo weeks
later, FRA announcedt had decided to hold the hearings telephonically. Concerned parties
providedFRA numerous good faith reasons why the telephonicifgsashould be cancelleat
postponed until they could safely be heldpgrson. FRA ignored these concerasdrefused to
postpone the telephonic hearings.

349. Defendantsfailure to allow adequate opportunity for the public to submit informed
commentrenders their decision to issthe ROD approving the RPA and Final EIS a violation of
NEPA and the APA, arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with the law.

TWELFTH CLAIM FOR RELIEF T VIOLATION OF THE APA

Setting NEPAasidg FRA’s decisions were arbitr
an abuse of discretion, or otherwise not in accordance with law.

350. Plaintiffs incorporate each of the prior paragraphs by reference.

351. Even if FRA conceivably has authority for the type of action, findings, and
concl usions at 1 ssue here, and even 1 f NEPA d-
FRA’ s action, findings, and conclusions Vviola
secured by the APA. T hrbitrary,bapricidus, angabuse ofl discrétianj o n s

2

or otherwise not “n accordance with 1 aw.

951.S.C. § 706(2)(A).
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352. Here, FRA undertook a NEPA process for which it had neither authooity
expertise or experience. stoped angurported to approve Binal EIS, and its evaluation of
alternaives, for purposes concerning construction and operation of the Project. Then, FRA
purported to use the Final EIS to suppwst only theRPA, but implementation of the proposed
Shinkansen technol ogy ¢

353. Throughout the process, &tlally every stage, FRA made irrational, inexplicable
decisions far outside any norm of practitdtimately, FRA purported to use the Final EIS to
justify a decision about safety, even thoughReal EIS did not andcould not haveevaluate
thesafetyconcernsat issue in the RPA because the RPA came so late in the process.

354. Much earlier in the EIS process, there were discussions of alternative routes, but
the safety of HSR technology varies little on different routes. Conceivably FRA could use this
process to determine (for example) the range of safe shapes for curvinddrdakstrains. Such
a determination might be relevant@se inputto select among different routBut, at most it is
one part of the analysis to identify parameters for scoping and to prepasdt EIS, review
comments, prepai@Final EIS, and iagea ROD. The great majority of factors for this process lie
far outside the FRA’s authority, expertise,
does not include overseeing this EIS process. In addition, what FRA ultimatgly ididtional.

355. FRA readily admitsts approval of the Final EI&ndissuance of the RODnd the
RPA amount to final agency action. The action, findings, and conclusions in this case are not

committed to ag e dFRAenabiinglegislation does nobeyauthorizerwhit

FRA did with the EIS process, much less grant discretion.

50|d. § 701(a).
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356. To avoid being arbitrary, capricious,
findings, and conclusions must be anchored in some element of its authority, which they are not.
More than that,and in addition to meeting NEPA norms, the administrative process must
demonstrate a bare minimum of internal logical consistency. Here it does not, and even if NEPA
somehow does not invalidate what FRA did, in any eld&fiendantviolated the APA.

THIRTEENTH CLAIM FOR RELIEF T VIOLATION OF THE APA

FRA admits neither the Final EISnor the ROD can be used
to authorize construction or operation of the Project.

357. Plaintiffs incorporate each of the prior paragraphs by reference.
358. The Fnal EIS purports to evaluait@pactsthat may result frorthe RPA“to enable
effective safety oversight of the operation of a [HSR] system based on.th&8 hi nkans en
technology ” itslprior EIS documentdjowever FRA expressly stated that it had scoped its EIS
to evaluatehe impacts that may result from construction and operation of the Project.
359. In the ROD,FRA made clear that it was approviagly the RPA,and that it was
notapprovingconstruction or operatiorf the ProjectWhile somewhat encouraging to learn that
FRA finally may have recognized ltad beeracing far outside its limitsand well beyond its
expertise t he implications of FRA’s statement mus:t
360. A proper NEPAevaluation ofthe impacts that may result from construction and
operation of the Project cann®tenbegin unless and until Texas Central submits its application
to STB the federal agency that recenithgtructedt h aamy future request faronstruction or
operationwill need to be made by applicatiGrfemphasis added).
361. Evenifthe ROD or Final EIS might be used to justify the RRdthercan be used
to circumvent the need to condacproperfreshNEPA analysis at the tim&exas Central filea

constructionapplication,assumingt ever does sd.ikewise, neither can be used to support any
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proposal for construction or operation of the Project. Althoughréisf should be uncontested,
Plaintiffs must bring this challenge now to avoid any tisat a latechallenge might be barred
PRAYER
Plaintiffs respectfully request that the Court grant the following relief:

a. An order declaring the ROD void for all purposes and enjoining any use of it;
b. An order declaring the RPA void for all purposes and enjoining any use of it;

c. In the alternative, an order declaring the ROD void for any purpose other than to support
the RPA;

d. In the alternative, and order declaring both the ROD and the Final EIS v@drimoses
of supporting (in whole or in part) construction or operation of the Project;

e. An injunction enjoining Defendants from commencing any NEPA process for the Project
unless and until Texas Central submits its full application to the Surface Tratigpor
Board,;

f. In the alternative, an order vacating the ROD and the RPA, with a remand back to
Defendants for full and complete compliance with NEPA and its implementing regulations
before issuing any Final EIS, or appirag any RODor RPA for the Project;

g. In the alternative, an order vacating the ROD and RPA and instructing Defendants to
prepare a supplemental EISaddress and correct all deficiencies in the Final EIS

h. In the alternative, an order vacating the ROD and RPA and instructing Defendants to
prepare a supplemental EIS to evaluate all significant changed circumstances and new
information relevant tenvironmental concerps

i. In the alternative, an order vacating the ROD and RPA, instructing Defendants to prepare
a supplemental EIS tvaluate theignificantchangecdtircumstances anmew information
relevant to environmental concerns;

J.  Aninjunction enjoining Defendants from taking further actcmmcerning the Project or
any related HSR projecintil they comply fully withNEPA and the APA

b

k. Anawardo f reasonable attorneys fees and cos

Justice Act, 28 U.S.C. § 2412;

. An order maintaining jurisdiction over t h
compliance with this Court’s orders; and

m. Any other relief thathe Court determines to be just and appropriate for a full and final
judgment with respect to all of Plaintiffs

90



Case 6:21-cv-00365 Document 1 Filed 04/14/21 Page 91 of 91

Respectfully submitted,

/s/Blake L. Beckham

Blake L. Beckham

Texas State Bar No. 02016500
Blake@beckhanrgroup.com
THE BECKHAM GROUPP.C.

3400 Carlisle, Suite 550
Dallas, Texas 75204
2149659300 (tel.)

214 9659301 (fax)

Jim Blackburn

Texas State Bar N©2388500
jbb@blackburncarter.com
BLACKBURN & CARTERPC
4709 Austin St.

Houston, Texas 77004
713501-9007(tel.)

David A. Kahne

Texas State Bar No. 00790129
davidakahne@gmail.com

LAW OFFICE OFDAVID . A KAHNE
P.O. Box 66386

Houston, Texas 77266
713252-7764(tel.)

Glenn Sodd

Texas State Bar Nd.8820500
Jody@dawsonsodd.com
Clint Schumacher

Texas State Bar N@4002914
Clint@dawsonsodd.com
DAwWSON& SoDD, LLP

504 W. 29 Ave.

Corsicana, Texas 75110
903872-8181(tel.)
903-872-2654(fax)
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