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(“Rehearing Order”). 
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court.  To counsel ’s knowledge, there are no related cases pending 

elsewhere.   

    
 /s/ Jared B. Fish  
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A Addendum 

Br. Opening brief of Petitioners 
Delaware Riverkeeper Network, 
West Rockhill Township, and 
Daniel and Sheila McCarthy 

Certificate Certificate of public convenience 
and necessity  

CO2   Carbon dioxide 

CO2e Carbon dioxide equivalent 

Commission or FERC Respondent Federal Energy 
Regulatory Commission 

Dekatherm A unit of energy used to measure 
natural gas 

NEPA National Environmental Policy Act 

P Internal paragraph number in a 
FERC order 

Quakertown Site Proposed Quakertown compressor 
station site, located in 
Quakertown, Pennsylvania 

Salford Site Alternative to the Quakertown Site 
for a compressor station, located in 
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In the United States Court of Appeals  
for the District of Columbia Circuit 

 

Nos. 20-1206, 20-1338, and 20-1339 
(consolidated) 

 
 

DELAWARE RIVERKEEPER NETWORK, et al., 
Petitioners, 

v. 
FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent. 
 

 

ON PETITIONS FOR REVIEW  
OF ORDERS OF THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

 

BRIEF FOR RESPONDENT 
FEDERAL ENERGY REGULATORY COMMISSION 

 
 

 
STATEMENT OF THE ISSUES 

 The Federal Energy Regulatory Commission (“Commission” or 

“FERC”) issued a certificate of “public convenience and necessity” under 

section 7(c) of the Natural Gas Act, 15 U.S.C. § 717f(c), to Adelphia 

Gateway, LLC (“Adelphia”).  That certificate authorizes Adelphia to 

construct and operate, subject to specified operational and 
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 2 

environmental conditions, a 93.3-mile-long natural gas pipeline 

spanning five Pennsylvania counties.   

  The Adelphia Gateway Project (“Adelphia Project” or “Project”) 

comprises primarily existing pipeline and appurtenant facilities, and 

involves purchasing and repurposing 88.6 miles of pipeline previously 

owned by the Interstate Energy Company, LLC (“Interstate Energy”).  

Only 4.7 miles of pipeline—as well as two compressor stations and 

various other appurtenant facilities—will involve new construction. 

 The Project will allow Adelphia to continue existing service to the 

Martins Creek Terminal in Northampton County, Pennsylvania, where 

natural gas will—as previously—be used for electric power generation.  

It will also allow Adelphia to serve customers in southeastern 

Pennsylvania, namely the Marcus Hook Industrial Complex, and move 

gas that will be transferred to other, interconnecting pipelines via two 

new laterals.  Adelphia executed long-term contracts (“precedent 

agreements”), mostly with existing shippers, for 76% of the Project’s 

capacity.   

 Applying its policy statement on pipeline certificates, the 

Commission found that the public need for the Project—as reflected by 
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 3 

the precedent agreements—outweighed any adverse effects.  The 

Commission also assessed the Project’s potential environmental 

impacts—including related greenhouse gas emissions—and found that, 

if constructed and operated with the Commission’s mandatory 

mitigation measures, the Project would not significantly impact the 

environment.   

The questions presented for review are: 

 1. Did the Commission adequately explain its conclusion, under 

section 7 of the Natural Gas Act, 15 U.S.C. § 717f, that the Adelphia 

Project is required by the “public convenience and necessity,” in light of 

Adelphia’s long-term contractual commitments for transporting natural 

gas on the Project, and based on its weighing of public benefits against 

adverse effects? 

 2. Did the Commission reasonably assess the Project’s potential 

environmental impacts—namely, greenhouse gas emissions, impacts 

from the Quakertown compressor station, and alternatives—consistent 

with the requirements of the National Environmental Policy Act, 42 

U.S.C. § 4321, et seq. (“NEPA”)? 
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 4 

 3. Did the Commission act consistent with the United States 

Constitution in declining to grant a municipality a veto over its 

authorization of the Project? 

STATUTORY AND REGULATORY PROVISIONS 

 Pertinent statutes and regulations are reproduced in the 

Addendum. 

JURISDICTIONAL STATEMENT 

The Commission agrees with the statement of jurisdiction 

advanced by Petitioners in their opening brief, except that the Court 

lacks jurisdiction to consider the arguments of Sheila and Daniel 

McCarthy, to the extent the Commission found that they were not 

properly presented to the agency on rehearing.  See infra at pp.63–68.  

STATEMENT OF FACTS 

I. Statutory and Regulatory Background 
 

A. The Natural Gas Act 
 

The “principal purpose” of the Natural Gas Act is to “encourage 

the orderly development of plentiful supplies of … natural gas at 

reasonable prices.”  NAACP v. FPC, 425 U.S. 662, 669–70 (1976).  To that 

end, sections 1(b) and (c) of the Act vest in the Commission jurisdiction 
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over the transportation and wholesale sale of natural gas in interstate 

commerce.  15 U.S.C. §§ 717(b), (c).  Before a company may construct a 

natural gas pipeline, it must obtain from the Commission a certificate of 

public convenience and necessity (“Certificate”) under Natural Gas Act 

section 7(c), 15 U.S.C. § 717f(c), and “comply with all other federal, state, 

and local regulations not preempted” by the Act.  Dominion 

Transmission, Inc. v. Summers, 723 F.3d 238, 240 (D.C. Cir. 2013). 

 Section 7(e) of the Act provides that the Commission shall issue a 

Certificate to any qualified applicant upon finding that the proposed 

construction and operation of the pipeline facility “is or will be required 

by the present or future public convenience and necessity.”  15 U.S.C. 

§ 717f(e).  The Act empowers the Commission to “attach to the issuance 

of the [C]ertificate … such reasonable terms and conditions as the 

public convenience and necessity may require.”  Id. 

B. The National Environmental Policy Act 
 

An application for a Certificate triggers the National 

Environmental Policy Act (“NEPA”).  See 42 U.S.C. §§ 4321, et seq.  

NEPA establishes procedures that federal agencies must follow to 

ensure that the environmental impacts of a proposed federal action are 

USCA Case #20-1206      Document #1892407            Filed: 03/30/2021      Page 17 of 98



 6 

“adequately identified and evaluated.”  Robertson v. Methow Valley 

Citizens Council, 490 U.S. 332, 350 (1989).  “NEPA imposes only 

procedural requirements on federal agencies with a particular focus on 

requiring agencies to undertake analyses of the environmental impact 

of their proposals and actions.”  Dep’t of Transp. v. Public Citizen, 541 

U.S. 752, 756–57 (2004).  Accordingly, an agency must “take a ‘hard look’ 

at the environmental consequences before taking a major action.”  Balt. 

Gas & Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S. 87, 97 (1983). 

NEPA’s implementing regulations require agencies to consider the 

environmental effects of a proposed action by preparing either an 

environmental assessment—if accompanied by a finding of no 

significant impact—or an environmental impact statement.  See 40 

C.F.R. §§ 1508.9; 1508.13. 

II. Commission review of the Project 
 

On January 12, 2018, Intervenor Adelphia Gateway, LLC 

(“Adelphia”) filed an application pursuant to section 7(c) of the Natural 

Gas Act for a certificate of public convenience and necessity to acquire, 

construct, and operate an interstate pipeline system.  Adelphia 

Gateway, LLC, “Order Issuing Certificates,” 169 FERC ¶ 61,220, P 1 
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 7 

(2019), R.932, JA498 (“Certificate Order”).  The majority of the Adelphia 

Project—extending in total 93.3 miles—comprises existing pipeline and 

appurtenant facilities previously operated by Interstate Energy.  

Id. P 4, JA499–500.  The Project also involves several pieces of new 

construction:  (1) two new pipeline laterals at the southern end totaling 

4.7 miles (the Parkway and Tilghman Laterals), (2) two new compressor 

stations (the Marcus Hook compressor station and the Quakertown 

compressor station), (3) several meter stations, and (4) other 

appurtenant facilities.  Id. P 6, JA500–01; Adelphia Gateway, LLC, 

“Order Denying Rehearing and Stay,” 171 FERC ¶ 61,049, P 122 (2020), 

R.955, JA896–97 (“Rehearing Order”).  The Project is depicted below in 

“Figure 1.”   
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Source:  FERC, “Adelphia Gateway Project Environmental Assessment,” FERC 
Dkt. No. CP18-46, at 5 (Jan. 4, 2019), R.626, JA87. 
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The Project will operate in three zones:  Zone North A, Zone North 

B, and Zone South.  Certificate Order, P 7, JA501–02.  Zone North A, 

consisting of 34.8 miles of existing pipeline, extends northward from an 

existing interconnection with the Texas Eastern Transmission Company 

(“Texas Eastern”) pipeline in Bucks County, Pennsylvania, and 

terminates at the Martins Creek Terminal.  Id.  Zone North B, 

consisting of 4.4 miles of existing pipeline, extends northward from an 

interconnection with the Transcontinental Gas Pipe Line Company 

(“Transco”) pipeline in Northampton County, Pennsylvania, and also 

terminates at the Martins Creek Terminal.  Id.  The existing pipelines 

will continue, as they did under Interstate Energy’s ownership, to serve 

power plants at the Martins Creek Terminal with the same volumes of 

natural gas.  See id. PP 5, 249, JA500, 599–600. 

The Zone South system includes the longest pipeline segment—at 

49.4 miles—and includes the Project’s new construction.  Id. P 7, 

JA501–02.  Zone South extends southward from the terminus of the 

Zone North A system in Bucks County, Pennsylvania, and terminates at 

the Marcus Hook Industrial Complex in Delaware County, 

Pennsylvania.  Id.  It includes the new Tilghman and Parkway Laterals, 
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and the Marcus Hook and Quakertown compressor stations.  Id.  The 

Parkway Lateral feeds gas to interconnects with two other pipelines, 

namely Columbia Gas Transmission and Texas Eastern, and to two 

power plants operated by Calpine Corporation.  Id. PP 6 & n.10, 7, 246, 

249, JA500–02, 598–600.  Similarly, the Tilghman Lateral sends gas to 

pipelines owned by Transco and PECO Energy Company (“PECO”).  Id. 

P 6, JA500–01.  PECO has contracted for delivery of 22,500 

dekatherms/day of gas to serve the Kimberly-Clark cogeneration power 

plant in Chester, Pennsylvania.  Id. P 255, JA602.  

The Zone North A and Zone South systems can provide up to 

250,000 dekatherms/day of firm natural gas transportation service,1 and 

the Zone North B system can provide up to 350,000 dekatherms/day.  

Id. P 7, JA501–02. 

Adelphia held an open season for proposed firm transportation 

service on the Project between November and December 2017.  Id. P 9, 

JA502.  Adelphia subsequently executed binding precedent agreements 

 
1  “‘Firm’ transportation service is guaranteed, while ‘interruptible’ 
transportation service is not.”  Ga. Indus. Grp. v. FERC, 137 F.3d 1358, 
1360 n.6 (D.C. Cir. 1998). 
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for approximately 76% of the Project’s firm transportation capacity.  

Rehearing Order, P 12, JA846–47.    

On May 1, 2018, the Commission issued a notice of intent to 

prepare an Environmental Assessment for the Project under NEPA and 

requested comments.  Certificate Order, P 80, JA528–29.  Thereafter, 

Commission staff conducted public scoping sessions to afford the public 

an opportunity to learn more about the Project and to comment on 

environmental concerns.  Id.   

On January 4, 2019, the Commission published its Environmental 

Assessment and invited comments.  Id. P 83, JA529–30.  The 

Assessment studied, among other things, potential impacts related to 

water resources, wetlands, vegetation, fisheries, wildlife, threatened and 

endangered species, land use, air quality, noise, safety, greenhouse gas 

emissions, cumulative impacts, and alternatives.  Id. P 82, JA529.   The 

Commission responded to comments on the Assessment in the 

Certificate Order.  See id. P 83, JA529–30. 

On December 20, 2019, the Commission issued Adelphia its 

requested Certificate.  Id. P 2, JA498.  The Certificate Order agreed with 

the conclusions presented in the Environmental Assessment and 
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adopted its recommended mitigation measures, as modified by the 

Certificate Order.  Rehearing Order, P 6, JA844.  The Order concluded 

that, if the Project is constructed and operated according to terms and 

conditions set forth in the Assessment and appended to the Order itself, 

it would not have a significant environmental impact and was required 

by the public convenience and necessity.  Id.   

The Order includes measurements of reasonably foreseeable 

downstream greenhouse gas emissions from combusting natural gas at 

the Kimberly-Clark power plant.  Certificate Order, P 255, JA602.  The 

Commission explained that, because an executed precedent agreement 

committed natural gas service to that facility, it had a reasonable basis 

for quantifying indirect emissions from transporting that gas.  Id. 

PP 249, 255, JA599–600, 602.  However, the Commission declined to 

measure indirect emissions from the Parkway Lateral ’s service of the 

Calpine power plants.  It explained that, because no precedent 

agreements committed gas to those facilities, it could not reasonably 

quantify how much—if any—Project gas would be combusted at those 

plants.  See Rehearing Order, P 125, JA898–99; see also FERC, 

“Adelphia Gateway Project Environmental Assessment,” FERC Dkt. No. 
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CP18-46, at 132 n.39 (Jan. 4, 2019), R.626, JA132 (“Environmental 

Assessment”) (“The Parkway Lateral … may serve Calpine 

Corporation’s power plants[.]” (emphasis added)).  

Commissioner (now Chairman) Glick filed a partial dissent, 

voicing disagreement with the Commission’s consideration of the 

Project’s climate change-related impacts.  See Certificate Order, Dissent 

P 1, JA619.  Commissioner McNamee filed a concurring statement, 

asserting that the Commission complied with its responsibilities under 

the Natural Gas Act and NEPA.  See id., Concurrence P 1, JA627. 

Delaware Riverkeeper Network (“Delaware Riverkeeper”), the 

West Rockhill Township (the “Township”), and Sheila and Daniel 

McCarthy (the “McCarthys”) (collectively, “Petitioners”) timely filed 

applications for agency rehearing.  Rehearing Order, P 1, JA842.  The 

Commission denied the rehearing applications of Delaware Riverkeeper 

and the Township, id. & Ordering P (A), JA842, 904, and dismissed the 

McCarthys’ rehearing application as deficient, id. P 7 & Ordering P (B), 

JA844–45, 904.  Commissioner Glick again dissented in part, 

disagreeing with the majority’s analysis of Project-related greenhouse 

gas emissions.  See id., Dissent P 1, JA905. 
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Petitioners filed three separate petitions for review in the Courts 

of Appeals for the Third Circuit and the D.C. Circuit, which were 

consolidated in this Court pursuant to 28 U.S.C. § 2112(a)(1).   

SUMMARY OF ARGUMENT 

  The Commission approved Adelphia’s application to construct and 

operate a natural gas pipeline because it found it to be consistent with 

the public convenience and necessity.  It made that determination after 

balancing the public benefits of the Adelphia Project against its 

potential adverse effects, and after conducting a thorough 

environmental review.  Petitioners’ objections reflect their preference for 

a different balancing of record facts and considerations, but do not 

demonstrate that the Commission failed to make a reasoned decision 

based on substantial evidence in the record.  

 First, under the Natural Gas Act, the Commission adhered to its 

longstanding policy in crediting Adelphia’s long-term contracts for 

natural gas transportation on the Project (“precedent agreements”) as 

conclusive evidence of market demand.  This Court has repeatedly 

ratified that approach, and Delaware Riverkeeper fails to confront the 

relevant precedent.  Instead, it offers alternative yardsticks of market 
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need that misapprehend agency policy and which the Commission, in 

any event, rejected here as inadequate.  

 The Commission also weighed the Project’s public benefits against 

potential adverse effects.  It considered, among other things, the 

Project’s impacts on natural gas prices, landowners, and surrounding 

communities.  Because (1) more than 95% of the Project’s length would 

consist of existing pipeline, (2) approximately 81% of the 4.7 miles of 

new pipeline would be adjacent to existing rights-of-way, and (3) both 

new compressor stations would be placed at existing facility sites, the 

Commission reasonably found that the demonstrated public need 

outweighed potential adverse effects.  Delaware Riverkeeper’s wide-

ranging rejoinders are meritless because, among other things, they 

misapprehend the Commission’s balancing of relevant considerations 

and misconstrue the Commission’s assessment of health and safety 

impacts.   

 Second, in implementing the National Environmental Policy Act, 

the Commission issued an Environmental Assessment that analyzed 

the Project’s likely direct, indirect, and cumulative effects.  It reasonably 

found that it could not measure new natural gas production caused by 
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the Project (upstream indirect effects), because the record lacks data on 

the likely locations of any Project-induced new natural gas wells. 

 The Commission also considered downstream greenhouse gas 

emissions resulting from the combustion of natural gas transported by 

the Project.  Consistent with this Court’s precedent, the Commission 

quantified emissions from contracted-for gas destined for the Kimberly-

Clark power plant, because such emissions are reasonably foreseeable.  

But it declined to quantify emissions resulting from gas transported via 

the new Parkway Lateral to two existing Calpine power plants.  

Because no contracts existed for any gas transportation to the plants, 

the Commission reasonably found that it could not quantify Project-

related emissions from those facilities.   

 Also consistent with this Court’s precedent, the Commission 

declined to quantify emissions where the transported gas’s end-use was 

unknown.  The Commission made that determination after seeking end-

use data from Adelphia, which responded that it lacked such 

information.   

 The Commission also explained why it lacked a reliable technique 

for measuring the climate change-related impacts of emissions that it 
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could quantify.  Delaware Riverkeeper insists the Commission should 

have used the Social Cost of Carbon tool, but the Commission’s logic in 

declining to do so is similar to that upheld in other cases.  And Delaware 

Riverkeeper forfeits any argument that the Commission should have 

employed an alternative Ecosystem Services Analysis because it fails to 

develop it.  In any event, the Commission explained why the latter 

metric, which involves monetizing environmental impacts, is 

inappropriate for project-level decisionmaking.    

 Nor did the Commission unlawfully “segment” its environmental 

review of the Project.  Delaware Riverkeeper argues that the 

Commission should have considered the Project’s environmental 

impacts together with those of another pipeline, the PennEast Project.  

But the two projects lack the geographic commonality and 

interdependent utility necessary to press such a claim. 

 The Commission also took the requisite “hard look” at the 

environmental impacts of choosing the proposed Quakertown Site for 

one of the two new compressor stations, after considering alternative 

locations.  Arguments advanced by the Township and the McCarthys—

to the extent they are not waived or forfeited—rely on misstatements of 
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the record, vague allegations, and misapprehensions of FERC’s NEPA 

obligations.   

 Finally, the Township’s plea for relief under the United States 

Constitution is both waived and wrong.  The Supremacy Clause gives 

localities no veto over congressionally-authorized federal agency action.  

To the contrary, the Natural Gas Act confers upon the Commission 

exclusive authority over natural gas facilities used in interstate 

commerce—including those the Commission authorized here. 

ARGUMENT 

I. Standards of review 
 

The Court analyzes FERC orders under the deferential “arbitrary 

and capricious standard of the Administrative Procedure Act[, 5 U.S.C. 

§ 706(2)].”  Missouri River Energy Servs. v. FERC, 918 F.3d 954, 957 

(D.C. Cir. 2019) (internal quotations omitted).  Review under this 

standard is narrow.  FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 

782 (2016).  “A court is not to ask whether a regulatory decision is the 

best one possible or even whether it is better than the alternatives.”  Id.  

“Rather, the court must uphold a rule if the agency has examined the 

relevant considerations and articulated a satisfactory explanation for 
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its action, including a rational connection between the facts found and 

the choice made.”  Id. (cleaned up).   

Because the grant or denial of a Natural Gas Act section 7 

certificate of public convenience and necessity is within the 

Commission’s discretion, the Court does not substitute its own 

judgment for that of the Commission.  Myersville Citizens for a Rural 

Cmty., Inc. v. FERC, 783 F.3d 1301, 1308 (D.C. Cir. 2015).  The Court 

evaluates only whether the Commission considered relevant factors and 

whether there was a “clear error of judgment.”  Id. (internal quotations 

omitted). 

The Commission’s factual findings are reviewed under the 

“substantial evidence” standard.  Id. at 1309 (internal quotations 

omitted).  “The standard requires more than a scintilla, but can be 

satisfied by something less than a preponderance of the evidence.”  Id. 

(internal quotations omitted).  Further, the question is not “whether 

record evidence could support the petitioner’s view of the issue, but 

whether it supports the Commission’s ultimate decision.”  Fla. Gas 

Transmission Co. v. FERC, 604 F.3d 636, 645 (D.C. Cir. 2010). 
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The arbitrary and capricious standard also applies to NEPA 

challenges.  Nevada v. Dep’t of Energy, 457 F.3d 78, 87 (D.C. Cir. 2006).  

“[T]he court’s role is ‘simply to ensure that the agency has adequately 

considered and disclosed the environmental impact of its actions and 

that its decision is not arbitrary or capricious.’”  Nat’l Comm. for the 

New River, Inc. v. FERC, 373 F.3d 1323, 1327 (D.C. Cir. 2004) (quoting 

Balt. Gas & Elec., 462 U.S. at 97–98). 

Agency actions taken under NEPA are entitled to a high degree of 

respect.  Marsh v. Or. Natural Res. Council, 490 U.S. 360, 377–78 (1989).  

The Court evaluates agency compliance with NEPA under a “rule of 

reason” standard, and does not “flyspeck” the Commission’s 

environmental analysis.  Minisink Residents for Envtl. Pres. & Safety v. 

FERC, 762 F.3d 97, 112 (D.C. Cir. 2014) (internal quotations omitted).  

“[A]s long as the agency’s decision is fully informed and well-considered, 

it is entitled to judicial deference and a reviewing court should not 

substitute its own policy judgment.”  Natural Res. Def. Council, Inc. v. 

Hodel, 865 F.2d 288, 294 (D.C. Cir. 1988) (internal quotations omitted). 
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II. The Commission reasonably found that the Project is 
required by the “public convenience and necessity” 

 
Section 7(e) of the Natural Gas Act vests in the Commission broad 

discretion to decide whether a proposed natural gas facility “is or will be 

required by the present or future public convenience and necessity.”  15 

U.S.C. § 717f(e); see also Columbia Gas Transmission Corp. v. FERC, 750 

F.2d 105, 112 (D.C. Cir. 1984) (Commission “vested with wide discretion 

to balance competing equities against the backdrop of the public 

interest”); see also FPC v. Transcon. Gas Pipe Line Corp., 365 U.S. 1, 7 

(1961) (Commission is “the guardian of the public interest,” entrusted 

“with a wide range of discretionary authority” (internal quotations 

omitted)).   

The Commission’s 1999 Certificate Policy Statement (“Policy 

Statement”) sets forth the criteria for its review of a Certificate 

application under Natural Gas Act section 7.  See City of Oberlin v. 

FERC, 937 F.3d 599, 602 (D.C. Cir. 2019).  First, the applicant must 

show that “it is ‘prepared to develop the project without relying on 

subsidization by the sponsor’s existing customers.’”  Id. (quoting Policy 

Statement, 88 FERC ¶ 61,227, at 61,750 (1999)).  Second, if the 

applicant makes this showing, then FERC balances the project’s public 
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benefits against its adverse economic effects.  Id.; see also Myersville, 

783 F.3d at 1309 (observing that the balancing of adverse effects and 

public benefits of a proposed project is primarily “‘an economic test’” 

under FERC policy (quoting Policy Statement, 88 FERC ¶ 61,227, at 

61,745)).  After also reviewing and considering a project’s potential 

environmental impacts, FERC will grant a certificate of public 

convenience and necessity if the benefits outweigh the negative effects.  

Sierra Club v. FERC, 867 F.3d 1357, 1379 (D.C. Cir. 2017) (“Sabal 

Trail”).   

A. The Commission reasonably relied on Adelphia’s 
precedent agreements to find a market need for the 
Project 

 
The Commission found that the first test set forth in the 

Certificate Policy Statement—whether the project will stand on its own 

financially without subsidization from existing customers—does not 

apply where, as here, Adelphia is a new company with no existing 

customers.  Certificate Order, P 22, JA506.  “[A]s such, there is no 

potential for subsidization.”  Id.  Petitioners did not seek rehearing of 

this determination and they do not challenge it here.  Instead, Delaware 
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Riverkeeper focuses on a perceived lack of market need for the Project.  

Br. 72–74. 

This argument misapprehends the agency’s approach.  The 

Commission’s Policy Statement explains that precedent agreements, 

while not required, “are still significant evidence of demand for the 

project.”  Policy Statement, 88 FERC ¶ 61,227, at 61,748; see also 

Certificate Order, P 35, JA511–12.  Courts of appeals, including this one, 

have repeatedly affirmed the Commission’s reliance on these 

agreements (including those with affiliates) as valid evidence of 

demand.  See, e.g., Birckhead v. FERC, 925 F.3d 510, 517–18 (D.C. Cir. 

2019) (per curiam) (“We have repeatedly held that a project applicant 

may demonstrate market need by presenting evidence of 

preconstruction contracts for gas transportation service.” (internal 

quotations omitted)); Sabal Trail, 867 F.3d at 1379; Minisink, 762 F.3d 

at 111 n.10; see also Twp. of Bordentown v. FERC, 903 F.3d 234, 263 (3d 

Cir. 2018) (“As numerous courts have reiterated, FERC need not ‘look[] 

beyond the market need reflected by the applicant’s existing contracts 

with shippers.’” (quoting Minisink, 762 F.3d at 111 n.10)). 
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Here, the Commission adhered to the Policy Statement in finding 

that Adelphia’s precedent agreements sufficed to demonstrate market 

need.  See Rehearing Order, P 12, JA846–47.  Indeed, binding contracts 

with shippers represent commitments for 76% of Project capacity.  Id.; 

see also City of Oberlin, 937 F.3d at 605 (upholding, in relevant part, 

FERC’s determination that precedent agreements representing 59% of a 

pipeline’s capacity “were the best evidence of project need”).  Further, 

the Commission found that existing pipelines were “fully subscribed,” 

meaning they could not be used as alternatives for providing additional 

capacity to the area Adelphia proposes to serve.  Certificate Order, P 40, 

JA514; see also City of Oberlin, 937 F.3d at 605 (observing that “the 

Commission determined that existing pipelines could not absorb” the 

contracted-for gas).  Accordingly, the Commission reasonably relied on 

Adelphia’s precedent agreements with shippers as adequate evidence of 

market need.  See City of Oberlin, 937 F.3d at 605. 

B. The Commission reasonably addressed the evidence 
presented by Delaware Riverkeeper 

 
 Notwithstanding the Commission’s fidelity to its longstanding 

policy, Delaware Riverkeeper insists the Commission should have relied 
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on other factors that allegedly show a lack of market need.  See Br. 72–

74.   

 Delaware Riverkeeper stumbles at the threshold by 

misapprehending the Policy Statement.  See Br. 73–74.  The Statement’s 

declaration that, “‘[r]ather than relying on one test for need, the 

Commission will consider all relevant factors reflecting on the need for 

the project,’” (quoted at Br. 73) confers rather than confines FERC’s 

discretion.  See Policy Statement, 88 FERC ¶ 61,227, at 61,747.  The 

Statement is written permissively:  “These [factors] might include, but 

would not be limited to, precedent agreements, demand projections, 

[etc.].”  Id. (emphasis added).  Nowhere does the Statement require the 

Commission to consider all potentially relevant factors.  Nor has this 

Court.  See supra at p.23. 

In any event, the Commission did address Delaware Riverkeeper’s 

alternative metrics.  It explained that, notwithstanding assertions of 

“sufficient existing capacity to meet customer needs,” additional 

pipelines are “fully subscribed.”  Certificate Order, P 40, JA514.  The 

Commission also explained that, as this Court has confirmed, it was not 

required to “look behind precedent or service agreements to make 
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judgments about the needs of individual shippers.”  Myersville, 783 F.3d 

at 1311 (internal quotations omitted); Rehearing Order, P 12, JA846–47. 

Nor did the Commission find persuasive Delaware Riverkeeper’s 

concern of pipeline “overbuild[ing].”  See Br. 74.  Delaware Riverkeeper 

misconstrues the Policy Statement as rejecting the “‘amount of capacity 

under contract’” as a sufficient indicator of market need.  Br. 74 (quoting 

Policy Statement, 88 FERC ¶ 61,227, at 61,744).  In fact, the quotation 

pertains to the Commission’s determination that contracted-for capacity 

does not, standing alone, adequately capture all of a project’s benefits.  

88 FERC ¶ 61,227, at 61,744.   

In any event, the Commission explained that concerns with 

overbuilding turn on speculative, future demand estimates.  See 

Rehearing Order, PP 15–16, JA848–49.  And because projections of 

future demand “often change and are influenced by” many variables, 

such as “economic growth, the cost of natural gas, [and] environmental 

regulations,” the Commission reasonably deems “precedent agreements” 

to be “the better evidence of demand,” as it did here.  Id. P 16, JA848–

49. 
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C. The Commission reasonably balanced the Project’s 
adverse effects and public benefits under the Natural 
Gas Act and Commission policy 

 
The Natural Gas Act confers on the Commission broad authority 

in making public interest determinations.  See Transcon. Gas Pipe Line, 

365 U.S. at 7; Columbia Gas Transmission, 750 F.2d at 112.  Here, the 

Commission reasonably explained its finding that the Project is 

consistent with the public interest.   

The Policy Statement requires the Commission to “balance[] the 

adverse effects [of a project] with the public benefits of the project, as 

measured by an ‘economic test.’”  Myersville, 783 F.3d at 1309 (quoting 

Policy Statement, 88 FERC ¶ 61,227, at 61,745).  “Adverse effects may 

include increased rates for preexisting customers, degradation in 

service, unfair competition, or negative impact on the environment or 

landowners’ property.”  Id. (citing Policy Statement, 88 FERC ¶ 61,227, 

at 61,747–48).  “Public benefits may include,” among other things, 

“‘meeting unserved demand, … lower costs to consumers, providing new 

interconnects that improve the interstate grid, [and] providing 

competitive alternatives.’”  Id. (quoting Policy Statement, 88 FERC 

¶ 61,227, at 61,748). 
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The Commission executed that balancing test here.  It assessed 

the Project’s impacts on the price of natural gas, landowners, and 

surrounding communities.  Rehearing Order PP 22, 26, JA851–53.  It 

concluded that Adelphia had committed to taking sufficient steps to 

minimize landowner and community effects, and that the Project would 

not increase the price of natural gas.  Id.  As the Commission explained, 

most of the Project would simply use existing infrastructure, and new 

segments would have minimal land-use impacts.  See id. P 26, JA852–

53.  Indeed, more than 95% of the Project’s length would consist of 

existing pipeline, approximately 81% of the 4.7 miles of new pipeline 

would be located adjacent to existing rights-of-way, and both new 

compressor stations are proposed at existing facility sites.  Id.  

Accordingly, exercising its broad discretion, the Commission reasonably 

concluded that the demonstrated public need for the Project outweighed 

any potential adverse economic effects.  See id. PP 26, 28–29, 32, JA852–

55.  That satisfies the substantial evidence standard.  See Myersville, 

783 F.3d at 1309 (explaining substantial evidence “requires more than a  
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scintilla, but can be satisfied by something less than a preponderance of  

the evidence” (internal quotations omitted)).   

Delaware Riverkeeper responds with an array of meritless 

arguments.  For example, it alleges that the Commission failed to 

adequately assess adverse effects because, it reasons, the Commission’s 

environmental review violated NEPA.  See Br. 75–76.  But, pursuant to 

the Policy Statement, the Commission balances adverse economic effects 

against public benefits to determine whether a natural gas 

infrastructure proposal complies with the Natural Gas Act’s public 

interest requirement.  Myersville, 783 F.3d at 1309; see also Rehearing 

Order, P 28, JA853–54 (citing Policy Statement, 88 FERC ¶ 61,227, at 

61,745).  This “economic test” occurs before “the Commission proceeds to 

environmental review” under NEPA.  Id.; Policy Statement, 88 FERC 

¶ 61,227 at 61,745 (“Only when the benefits outweigh the adverse 

effects on economic interests will the Commission then proceed to 

complete the environmental analysis where other interests are 

considered.”).  And, in any event, the Commission did consider the 

Environmental Assessment’s analysis of Project impacts in affirming 
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the conclusion of its balancing test.  See Rehearing Order P 28, JA853–

54; see also Certificate Order, P 264, JA607.  

Delaware Riverkeeper also accuses FERC of unlawfully granting 

Adelphia a Certificate “because it authorized an inherently unsafe land 

use on an impermissibly small site that is directly adjacent to a 

residential community.”  Br. 76.  But this conclusory assertion of 

adverse effects makes no argument that the Commission failed to 

balance benefits against those effects.  See Myersville, 783 F.3d at 1309.  

It is also forfeited for failure to include any “‘citations to the authorities 

and parts of the record on which the [petitioner] relies.’”  SEC v. Banner 

Fund Int’l, 211 F.3d 602, 613 (D.C. Cir. 2000) (quoting Fed. R. App. 

P. 28(a)[(8)](A)); see also CTS Corp. v. EPA, 759 F.3d 52, 60 (D.C. Cir. 

2014) (deeming petitioner’s “oblique,” “conclusory” challenge to be 

forfeited).   

Nor does Delaware Riverkeeper succeed in arguing that the 

Commission failed to consider “public health, safety, and welfare.”  

Br. 76.  In fact, as discussed infra at pp.76–77, the Commission 

undertook a detailed analysis of public health and safety impacts.  See, 

e.g., Certificate Order, PP 219–21, JA585–87; Rehearing Order, P 109, 
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JA891 (explaining that the pipeline would be operated, maintained, and 

designed according to federal safety standards, and explaining that the 

Environmental Assessment assessed the risk of pipeline ruptures); 

Rehearing Order, P 114, JA892–93 (discussing the Commission’s air 

pollution modeling); id. P 116, JA893–94 (addressing emergency 

response procedures); id. PP 98–107, JA887–91; Certificate Order, 

P 213, JA583–84 (discussing analysis of noise emitted from the 

Quakertown compressor station, and standards imposed to minimize 

noise pollution).   

Finally, Delaware Riverkeeper insists that approval of a 

compressor station at the Quakertown Site “r[uns] counter to the 

evidence before it.”  Br. 77.  But it fails to identify a disconnect between 

the Commission’s choice of the Quakertown Site and any particular 

piece of record evidence, meaning the argument is forfeited.  See 

Missouri River, 918 F.3d at 960 (argument forfeited where petitioner 

“failed to fully develop it”); Fox v. Gov’t of D.C., 794 F.3d 25, 29 (D.C. Cir. 

2015) (“[An] argument first appearing in a reply brief is forfeited.”). 
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III. The Commission’s environmental review fully complied 
with the National Environmental Policy Act 

 
NEPA’s implementing regulations require the Commission to 

analyze direct, indirect, and cumulative impacts of a proposed action.  

40 C.F.R. § 1508.25(c).  Indirect impacts are those “which are caused by 

the action and are later in time or farther removed in distance, but are 

still reasonably foreseeable.”  Id. § 1508.8(b); see also Pub. Citizen, 541 

U.S. at 767 (“NEPA requires a reasonably close causal relationship 

between the environmental effect and the alleged cause,” akin to the 

“familiar doctrine of proximate cause from tort law.” (internal quotation 

marks omitted)); EarthReports, Inc. v. FERC, 828 F.3d 949, 955 (D.C. 

Cir. 2016) (“To warrant consideration under NEPA, an effect had to be 

sufficiently likely to occur that a person of ordinary prudence would 

take it into account in reaching a decision.” (cleaned up)). 

Cumulative impacts are those that would result “from the 

incremental impact of the action when added to other past, present, and 

reasonably foreseeable future actions regardless of what agency 

(Federal or non-Federal) or person undertakes such other actions.”  40 

C.F.R. § 1508.7.   
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NEPA’s regulations also require environmental assessments to 

include a “brief” discussion of reasonable alternatives to the proposed 

action.  See id. § 1508.9(b). 

Delaware Riverkeeper argues that the Commission’s 

Environmental Assessment of the Project was arbitrary and capricious 

in several respects.  None of its claims have merit. 

A. The Commission reasonably issued an Environmental 
Assessment, rather than an Environmental Impact 
Statement 

 
 A “major Federal action[]” under NEPA is one that “significantly 

affect[s] the quality of the human environment.”  42 U.S.C. § 4332(C).  

As such, it triggers preparation of a comprehensive Environmental 

Impact Statement.  Id.; see also Myersville, 783 F.3d at 1322.  But “[a]n 

agency may preliminarily prepare an Environmental Assessment [] to 

determine whether the more rigorous [Environmental Impact 

Statement] is required.”  Myersville, 783 F.3d at 1322 (citing 40 C.F.R. 

§§ 1501.4, 1508.9).  An Environmental Assessment’s finding that a 

Project will have “no significant impact” obviates the need for the more 

involved analysis and “discharges the agency’s NEPA obligations.”  Id. 

(citing 40 C.F.R. §§ 1508.9(a)(1); 1508.13; 18 C.F.R. § 380.2(g)).   
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Delaware Riverkeeper argues that the Commission was required 

to develop a full-fledged Environmental Impact Statement, rather than 

rely on its Environmental Assessment.  Br. 18–20.  It reasons that the 

Adelphia Project is a “major Federal action[],” and that the Commission 

failed to consider all of the Project’s direct, indirect, and cumulative 

effects.  See, e.g., Br. 19–20.   

By assuming that the Project is a “major Federal action[],” 

Delaware Riverkeeper ignores the prefatory inquiry into whether that is 

so.  And, as discussed below, Delaware Riverkeeper fails to show that 

the Commission violated rules of reasoned decisionmaking in deciding 

that the Project will have no significant impact on the human 

environment.  See, e.g., Certificate Order, P 264, JA607 (explaining that, 

if the Project is implemented according to the mitigative conditions 

appended to the Certificate Order, it would “not constitute a major 

federal action significantly affecting the quality of the human 

environment”); Rehearing Order, P 32, JA855.   

Nor does Delaware Riverkeeper’s invocation of direct, indirect, and 

cumulative effects offer an assist.  Regardless of whether it conducts an 

Environmental Assessment or full-fledged Environmental Impact 
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Statement, the Commission must always assess direct, indirect, and 

cumulative effects.  See 42 U.S.C. § 4332(C); 40 C.F.R. §§ 1508.8; 1508.9; 

1508.25; see also Birckhead, 925 F.3d at 516–17 (requiring consideration 

of direct and indirect effects under an Environmental Assessment); 

Myersville, 783 F.3d at 1326 (requiring consideration of cumulative 

impacts under an Environmental Assessment).  The relevant questions 

here are whether, under the Environmental Assessment, the 

Commission (1) adequately accounted for direct, indirect, and 

cumulative effects, as well as “connected actions” and “similar actions” 

(40 C.F.R. §§ 1508.8; 1508.25(a)(1)–(3)); (2) adequately considered 

“reasonable alternatives to the proposed action” (id. § 1508.9(b)); and, 

after addressing those issues, (3) reasonably found that the Project 

would have “no significant impact” (id. §§ 1508.9(a)(1); 1508.13; 18 

C.F.R. § 380.2(g)).  See Birckhead, 925 F.3d at 515–17; Myersville, 783 

F.3d at 1322–23, 1326.   

As discussed below, the answer to all of the above is “yes,” thereby 

“discharg[ing] the [Commission’s] NEPA obligations.”  Myersville, 783 

F.3d at 1322.   
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B. The Commission reasonably assessed the Project’s 
upstream indirect effects 

 
Delaware Riverkeeper argues that the Commission failed to 

consider upstream indirect effects of the Project—specifically, induced 

natural gas production.  Br. 20–21.  It cites several cases—unrelated to 

natural gas production and transportation—for the proposition that 

expanding a pipeline will cause construction of new natural gas wells.  

See id. at 22–24. 

The Commission explained, however, why expanded upstream 

natural gas production is not a reasonably foreseeable consequence of 

the Project.  The record contains “only general information regarding 

drilling in the region,” and the specific source of the gas to be 

transported by the Project is “currently unknown and will likely change 

throughout [its] operation.”  Certificate Order, P 243, JA596–97; see also 

Rehearing Order, P 123, JA897–98 (explaining that the Project will 

receive gas from other interstate pipelines, meaning the specific source 

of natural gas to be transported is unknown).  Thus, the Commission 

reasonably found that it lacked the requisite data to estimate where any 

new gas wells—assuming the Project would induce their construction at 

all—would be located.  See Rehearing Order, P 123, JA897–98. 
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Delaware Riverkeeper’s lone record citation (Br. 25) in opposition 

is inapposite.  It references a table listing (in gross form) “proposed and 

reported natural gas wells in [all of] Pennsylvania.”  Compare Delaware 

Riverkeeper Comments, FERC Dkt. No. CP18-46, at “Appendix 1, Table 

A-1” (filed Feb. 5, 2019), R.830, JA445–46, with Br. 25.  But far from 

illuminating where “new wells are likely to be located” as a result of the 

Project (see Br. 25), the table does not purport to tie new natural gas 

production to the Project at all.  See Delaware Riverkeeper Comments 

at “Appendix 1, Table A-1,” JA445–46.  If anything, its footnote reference 

to “PennEast Well Drilling Impacts” suggests its relevance, if any, is to a 

different pipeline altogether.  See id. 

The confusing table aside, the Court has declined to require the 

type of agency guess-work that Delaware Riverkeeper demands.  In 

Birckhead, which involved similar facts in relevant part, the Court 

accepted as sufficient the explanation that the Commission offers here:  

that the environmental effects of any upstream gas production induced 

by that pipeline project were “not … reasonably foreseeable because the 

source area for the gas … [wa]s ill-defined and ‘the number or location 

of any additional wells [we]re matters of speculation.’”  925 F.3d at 517 
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(quoting Tenn. Gas Pipeline Co., 156 FERC ¶ 61,157, P 82 (2016)).  

Indeed, the “interconnected” nature of the natural gas “pipeline system” 

“means every natural-gas-producing region in the country is a potential 

source for new gas wells in order to” serve a particular natural gas 

project.  Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 189, 199 (D.C. Cir. 

2017) (upholding agency’s declination to forecast the location of induced 

upstream natural gas production caused by exporting natural gas).   

The Commission went even further here in assessing induced 

production, and highlighted a lack of evidence linking the Adelphia 

Project to any new well construction.  Certificate Order, P 243, JA596–

97; Rehearing Order, P 123, JA897–98.  For example, the record lacks 

data showing that, without Project approval, natural gas “would not be 

brought to market by other means.”  Certificate Order, P 243, JA596–97.  

In other words, that the Project will receive gas from other pipelines, 

rather than beginning at, say, a new natural gas production field, 

confounds an analysis of induced well construction caused by this 

Project.  See id.; cf. Mid-States Coal. For Progress v. Surface Transp. Bd., 

345 F.3d 520, 549–50 (8th Cir. 2003) (cited at Br. 22–23 and Rehearing 

Order, P 122, JA896–97) (agency found that increased availability of 
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coal was, unlike here, a reasonably foreseeable consequence of a rail-line 

extension, meaning it was obliged to consider its environmental impact).  

Birckhead approved this particular analysis, too.  There, as here, 

the record lacked evidence that the proposed project “represent[ed] the 

only way to get additional gas ‘from a specified production area’ into the 

interstate pipeline system.”  925 F.3d at 517 (quoting Tenn. Gas Pipeline 

Co., 156 FERC ¶ 61,157, P 68).  Thus, the “reasonably close causal 

relationship” necessary to qualify as an “indirect effect” under NEPA did 

not exist.  Id. (internal quotations omitted).   

Birckhead also declined to require FERC to ask the pipeline 

company whether it knew of additional well development caused by the 

proposed project.  See id. at 517–18.  The Court held that petitioners 

failed to show that this “constitutes a violation of [FERC’s] obligations 

under NEPA.”  Id. at 518.  Nor does Delaware Riverkeeper attempt to do 

so here.   

Finally, Delaware Riverkeeper fares no better by invoking the 

Natural Gas Act’s public convenience and necessity standard.  See 

Br. 26–27.  Contrary to its suggestion, the D.C. Circuit has never found 

that the Natural Gas Act requires speculating on new gas production 
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caused by a pipeline project.  See id.  Public Service Commission of New 

York v. FPC, cited by Delaware Riverkeeper (Br. 26), simply confirms the 

unremarkable fact that “conservation [i]s relevant to [the] public 

convenience and necessity.”  373 F.2d 816, 821 (D.C. Cir. 1967).  Indeed, 

ratifying Delaware Riverkeeper’s view would run headlong into this 

Court’s precedent rejecting just such hypothesizing under NEPA.  See 

Birckhead, 925 F.3d at 517–18.  The Natural Gas Act demands record-

based decisionmaking, not theoretical conjecture.  See Myersville, 783 

F.3d at 1314. 

C. The Commission reasonably assessed the Project’s 
downstream indirect effects 

 
 1.  “‘[R]easonably foreseeable’” greenhouse gas emissions from 

combusting natural gas transported by a proposed pipeline qualify as 

an “indirect effect” of the project.  Birckhead, 925 F.3d at 516–19 

(quoting 40 C.F.R. § 1508.8(b)).  “The phrase ‘reasonably foreseeable’ is 

the key here.”  Sabal Trail, 867 F.3d at 1371.  “Effects are reasonably 

foreseeable if they are sufficiently likely to occur that a person of 

ordinary prudence would take [them] into account in reaching a 

decision.”  Id. (internal quotations omitted). 
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 Here, the Commission found that gas destined for a particular 

power plant—the Kimberly-Clark facility—fell into this category, 

because its destination and end-use were known.  See Certificate Order, 

P 255, JA602; Rehearing Order, P 125 n.396, JA899.  But it did not 

speculate on likely emissions where the record did not evince a known 

destination for contracted-for gas, or where the destination was known 

but there was no contracted-for gas.  See Certificate Order, P 249, 

JA599–600; Rehearing Order P 125, JA898–99.  

 The Commission hewed closely to this Court’s recent precedent in 

making its findings.  The Court has explained that downstream 

emissions may be reasonably foreseeable if the destination and end-use 

of transported gas are known.  See Birckhead 925 F.3d at 519–20 

(describing information on the “destination and end use of” transported 

gas as “the missing information” that the Commission “sa[id] it would 

need” to quantify downstream emissions).  But because such 

information is not always available, the Court has squarely rejected the 

argument that “emissions from downstream gas combustion are, as a 

categorical matter, always a reasonably foreseeable indirect effect of a 

pipeline project.”  See id. at 519 (emphasis added) (quoting Calvert 

USCA Case #20-1206      Document #1892407            Filed: 03/30/2021      Page 53 of 98



 42 

Cliffs’ Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 449 F.2d 

1109, 1122 (D.C. Cir. 1971), for the proposition that “NEPA compels a 

case-by-case examination … of discrete factors”).   

2.  Adelphia signed precedent agreements with four natural gas 

shippers.  Certificate Order, P 249, JA599–600.  The Commission found 

that two of those agreements—totaling 175,000 dekatherms/day on the 

Zone North A system and 350,000 dekatherms/day on the Zone North B 

system—“are designed to replicate service currently being provided, and 

therefore, will not alter the downstream usage of the gas being provided 

by the facilities.”  Id.  Such a finding satisfies the Commission’s NEPA 

obligations related to those volumes of gas, and Delaware Riverkeeper 

does not argue otherwise.   

Another precedent agreement commits 100,000 dekatherms/day 

on the Zone South system.  Id.  Consistent with this Court’s directive 

that the Commission make an effort “to obtain … missing information” 

from the applicant pipeline on “the destination and end use” of 

contracted-for gas, the Commission asked Adelphia if it had that 

information.  See Birckhead, 925 F.3d at 519–20; see also Adelphia 

Response to Staff Data Request, FERC Dkt. No. CP18-46, at 2 (filed July 
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27, 2018), R.484, JA33 (“Adelphia July 2018 Data Response”).  Adelphia 

responded that the gas would be delivered for further transportation on 

the interstate grid and that its end-use was unknown.  Certificate 

Order, P 249 & n.550, JA599–600 (citing Adelphia July 2018 Data 

Response at 2, JA33).  Thus, the Commission reasonably concluded that 

emissions associated with the ultimate combustion of the 100,000 

dekatherms/day of Zone South gas “are not reasonably foreseeable.”  Id.; 

see also Tongass Conservation Soc’y v. Cheney, 924 F.2d 1137, 1144 (D.C. 

Cir. 1991) (agency satisfied NEPA where it “ma[de] reasonable efforts to 

acquire relevant information”). 

3.  Delaware Riverkeeper objects.  It begins by seizing on 

Adelphia’s data response that the new “Parkway Lateral will serve to 

directly connect the Adelphia system with two existing Calpine 

Corporation (‘Calpine’) power plants” to provide those facilities “an 

alternative source of gas.”  Adelphia July 2018 Data Response at 1, 

JA32; see also Br. 27–28.  Delaware Riverkeeper reasons that because 

some gas on the Zone South system could be delivered to Calpine’s 

plants, the Commission must quantify emissions from combusting gas 

at those facilities.  See Br. 27–28.   
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But sometimes it really is as much about the journey as it is about 

the destination.  Cf. Sabal Trail, 867 F.3d at 1371 (“It’s not just the 

journey, though, it’s also the destination.”).  The record lacks evidence 

that gas will actually flow through the Parkway Lateral to the Calpine 

plants:  “Adelphia has not entered into a precedent agreement with any 

shippers who would serve the Calpine Power Plant.”  Rehearing Order, 

P 125, JA898–99.  Indeed, nothing indicates that Calpine will even use 

Zone South gas as an “alternative” to its current procurements—or, if it 

will, to what extent.  See id.; Certificate Order, P 249, JA599–600.  Thus, 

the Commission reasonably concluded that “[w]ithout a precedent 

agreement stating the amount of capacity that would serve a power 

plant, we cannot reasonably quantify or foresee the [greenhouse gas 

emission] impacts.”  Rehearing Order, P 125, JA898–99; see also 

Environmental Assessment at 132 n.39, JA132 (“The Parkway Lateral 

… may serve Calpine Corporation’s power plants[.]” (emphasis added)).  

NEPA does not demand forecasting “‘that is not meaningfully possible,’” 

especially when the agency, as here, asked for additional information.  

Birckhead, 925 F.3d at 520 (quoting Del. Riverkeeper Network v. FERC, 

753 F.3d 1304, 1310 (D.C. Cir. 2014)); see also Sierra Club, 867 F.3d at 
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199 (an agency is “not required to foresee the unforeseeable” (internal 

quotations omitted)).   

4.  Delaware Riverkeeper rejoins that if the Commission had just 

asked more questions, then it might have been able to better quantify 

downstream emissions.  Br. 30–31.  According to Delaware Riverkeeper, 

it was not enough that the Commission sought end-use information 

from Adelphia; FERC should have demanded that the shipper weigh in, 

too.  Br. 30–31. 

Delaware Riverkeeper waived this argument by failing to raise it 

in its rehearing application.  See 15 U.S.C. § 717r(a) (rehearing 

application must “set forth specifically the ground or grounds upon 

which such application is based”); id. § 717r(b) (“No objection to the 

order of the Commission shall be considered by the court unless such 

objection shall have been urged before the Commission in the 

application for rehearing ….”); Ameren Servs. Co. v. FERC, 893 F.3d 786, 

793 (D.C. Cir. 2018) (“To bring a particular claim in a petition for review, 

a petitioner needs to have alerted the Commission to the specific legal 

argument[] presented on rehearing (absent a reasonable ground for not 

doing so).” (internal quotations omitted)).  The closest it came was to 
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assert that “FERC should have asked for more specifics it [sic] if the 

information was too general.”  Delaware Riverkeeper Rehearing 

Request, FERC Dkt. CP18-46, at 108 (filed Jan. 21, 2020), R.937, JA778 

(emphasis added).  That oblique conditional fails to satisfy the Natural 

Gas Act’s “punctilious[]” rehearing requirement.  Nw. Pipeline Corp. v. 

FERC, 863 F.2d 73, 78 (D.C. Cir. 1988) (internal quotations omitted).  

What’s more, Delaware Riverkeeper quickly answered its own 

conditional in the negative, insisting that the available data on end uses 

was not “too ‘generalized,’” and that “FERC absolutely had enough 

information on more end-uses of the gas to make ‘reasonable 

forecast[s][.]’”  Delaware Riverkeeper Rehearing Request at 108, 110, 

JA778, 780 (quoting Certificate Order, P 249, JA599–600; Sabal Trail, 

867 F.3d at 1374).   

In any event, by its terms, Birckhead only requires FERC to direct 

end-use inquiries to the FERC-jurisdictional pipeline applicant.  See 

Birckhead, 925 F.3d at 520 (criticizing the Commission for making “no 

effort to obtain the missing [destination and end-use] information from 

Tennessee Gas”—i.e., the pipeline applicant (emphasis added)).  It 

declined to prescribe further steps, such as demanding additional 
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information from shippers.  See id.  And for good reason.  As the 

Commission represented there, “[FERC] lack[s] … jurisdiction over 

shippers, distributors, and end users.”  Id.  Cf. City of Arlington, Tex. v. 

FCC, 569 U.S. 290, 307 (2013) (an agency’s interpretation of the scope of 

its jurisdiction is entitled to Chevron deference).  

5.  Finally, the Commission considered a fourth precedent 

agreement, which committed 22,500 dekatherms/day for delivery to the 

Kimberly-Clark power plant.  See Certificate Order, P 249, JA599–600; 

Rehearing Order, P 125 n.396, JA899.  Because the record specified both 

the destination and quantity of gas to be consumed at the facility, the 

Commission found that estimating emissions from combusting that gas 

was reasonably foreseeable.  See Certificate Order, PP 249, 255, JA599–

600, 602 (calculating a projected 0.44 million metric tons per year of 

resulting downstream CO2 emissions).  Delaware Riverkeeper does not 

challenge that finding. 

D. The Commission quantified Project-related 
greenhouse gas emissions to the extent it could 
reliably do so 

 
The Commission acknowledged the direct and indirect greenhouse 

gas emissions caused by the Adelphia Project.  As for direct impacts, the 
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Environmental Assessment found that Project construction would cause 

emissions of up to 0.012 million metric tons of CO2e (carbon dioxide 

equivalent), and operation-related emissions of up to 0.081 million 

metric tons of CO2e per year.  Certificate Order, P 254, JA602 (citing 

Environmental Assessment at 125, 128, JA207, 210).  As for indirect 

effects, supra at pp.40–47, the Commission estimated that delivery to 

the Kimberly-Clark power plant would result in 0.44 million metric tons 

per year of downstream CO2 emissions.  Id. P 255, JA602.   

 The Commission did not, however, measure these emissions’ 

incremental contribution to global climate change because it lacked a 

reliable means of doing so.  Id. P 257, JA603.  As the Commission 

explained, “there is no scientifically-accepted methodology available to 

correlate specific amounts of [greenhouse gas] emissions to discrete 

changes in average temperature rise, annual precipitation fluctuations, 

surface water temperature changes, or other physical effects on the 

global environment or the Northeast region.”  Environmental 

Assessment at 172, JA254.  

Delaware Riverkeeper counters that the Commission should have 

measured the climate change impact of the quantified direct and 
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indirect greenhouse gas emissions using either the Social Cost of 

Carbon tool or an Ecosystem Services Analysis, but neither contention 

has merit.  See Br. 33–37.  This Court has repeatedly upheld the 

Commission’s rejection of the Social Cost of Carbon tool for this purpose.  

See, e.g., EarthReports, 828 F.3d at 956; Appalachian Voices v. FERC, 

2019 WL 847199, at *2 (D.C. Cir. Feb. 19, 2019) (per curiam) 

(unpublished); Sierra Club v. FERC, 672 Fed. Appx. 38, 39 (D.C. Cir. 

2016) (per curiam) (unpublished).  As the Commission has (repeatedly) 

explained, “it would not be appropriate or informative to use [the tool]” 

because:  (1) “the lack of consensus on the appropriate discount rate 

leads to significant variation in output”; (2) “the tool does not measure 

the actual incremental impacts of a project on the environment[]”; and 

(3) “there are no established criteria identifying the monetized values 

that are to be considered significant for NEPA purposes.”  EarthReports, 

828 F.3d at 956 (quoting agency explanation; internal quotations 

omitted).   

The Commission reasserted those reasons here, see Rehearing 

Order P 95 & n.296, JA884–86 (collecting cases), and Delaware 

Riverkeeper’s “opening brief … fails to address several of the reasons 
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FERC gave for rejecting the Social Cost of Carbon tool,” Appalachian 

Voices, 2019 WL 847199, at *2.  Any argument that application of the 

tool is compelled here is, therefore, forfeited.  Id. (quoting Fox, 794 F.3d 

at 29); see also Missouri River, 918 F.3d at 960. 

Delaware Riverkeeper’s contention that, in the alternative, FERC 

should have conducted an Ecosystem Services Analysis is even weaker.  

See Br. 35–36.  Delaware Riverkeeper barely glances at the issue in its 

opening brief, asserting vaguely that “[e]cosystem services … can be 

calculated according to scientifically-based frameworks.”  Br. 35.  That 

falls well short of “fully develop[ed]” “argument,” meaning this 

assertion, too, is forfeited.  See Missouri River, 918 F.3d at 960; Fox, 794 

F.3d at 29.   

In any event, the Commission responded to Delaware 

Riverkeeper’s argument, made in its rehearing application, that an 

Ecosystem Services Analysis would appropriately “apply[] per-acre 

ecosystem service productivity estimates (denominated in dollars per 

acre per year) to various ecosystem service types.”  Delaware 

Riverkeeper Rehearing Request at 129, JA799.  The Commission 

explained that “[it] has consistently found monetizing environmental 
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impacts to be inappropriate for project-level decision-making,” and so an 

Ecosystem Services Analysis “is similarly inappropriate” to 

“meaningfully inform the Commission’s decisions on natural gas 

transportation infrastructure projects.”  Rehearing Order, P 91, JA882–

83.  That explanation is entitled to judicial respect, as NEPA does not 

require “monetary cost-benefit analysis.”  See Minisink, 762 F.3d at 112 

(internal quotations omitted); see also 40 C.F.R. § 1502.23 (requiring 

only that “[a]gencies shall make use of reliable existing data and 

sources”). 

In sum, Delaware Riverkeeper—like petitioners in similar cases— 

“provide[s] no reason to doubt the reasonableness of the Commission’s 

conclusion.”  EarthReports, 828 F.3d at 956; Appalachian Voices, 2019 

WL 847199, at *2 (substantially the same).   

E. The Commission’s determination that it lacked a 
reliable method for calculating climate-related 
impacts caused by Project-related greenhouse gas 
emissions did not preclude granting Adelphia’s 
application 

 
 Delaware Riverkeeper contends that, if the Commission correctly 

found that it cannot reliably measure the climate change-related 
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impacts of the Project’s greenhouse gas emissions, then “the Project’s 

application must be denied.”  Br. 33.   

Not so.  In fact, this Court has expressly affirmed the 

Commission’s approval of natural gas infrastructure applications under 

substantially similar conditions.  See EarthReports, 828 F.3d at 956 

(evaluating sufficiency of FERC’s environmental assessment); see also 

Appalachian Voices, 2019 WL 847199, at *2 (evaluating sufficiency of 

FERC’s environmental impact statement).  In EarthReports, the Court 

upheld the Commission’s approval of a liquefied natural gas facility 

expansion and conversion project.  828 F.3d at 952–53.  As here, the 

Commission issued an environmental assessment, paired with a finding 

of no significant impact.  Id. at 953–54.  Also as here, the Commission 

determined that it lacked a sound metric for measuring the significance 

of “environmental impacts of greenhouse gas emissions” from the 

project.  Id. at 956 (upholding the Commission’s declination to employ 

the Social Cost of Carbon tool).  Notwithstanding that the project’s 

climate change-related impacts went unmeasured, the Court found “no 

reason to doubt the reasonableness of the Commission’s conclusion,” and 

upheld its finding of no significant impact.  Id. at 952, 956.   
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 That outcome conforms to the scope of the Court’s review of 

environmental assessments generally, which is limited to “‘ensur[ing] 

that no arguably significant consequences have been ignored.’”  

Myersville, 783 F.3d at 1322 (emphasis added; internal quotations 

omitted) (quoting TOMAC v. Norton, 433 F.3d 852, 860 (D.C. Cir. 2006)).  

By explaining why it lacked a reliable means of tying greenhouse gas 

emissions to climate change-related impacts, the Commission 

confronted the relationship between the two head-on, thus satisfying its 

NEPA obligations.  See EarthReports, 828 F.3d at 956. 

 The same conclusion applies with even greater force here.  In 

assessing the Adelphia Project, the Commission did measure the 

significance of Project-related greenhouse gas emissions.  It quantified 

those emissions that were reasonably foreseeable, “placing those 

emissions numbers in the context of cumulative emissions from other 

sources, and discussing the overall impact of these cumulative 

emissions.”  Rehearing Order, PP 33, 90, 94, JA855–56, 881–82, 884. 

 Specifically, the Commission forecasted that burning 22,500 

dekatherms/day of gas at the Kimberly-Clark power plant would result 

in 0.44 million metric tons per year of CO2 emissions.  Certificate Order, 
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P 255, JA602.  (As discussed, direct emissions were much smaller, 

amounting to construction-related emissions of 0.012 million metric 

tons CO2e, and annual operation-related emissions of 0.081 million 

metric tons CO2e.  Id. P 254, JA602.)  Placed in context, the Project’s 

downstream emissions represent a 0.20% increase in CO2 emissions in 

Pennsylvania and a 0.01% increase nationally.  Id. P 255, JA602.  “To 

provide additional context,” the Commission compared the 0.44 million 

tons of indirect emissions to 2017 total domestic emissions, which 

amounted to 5,742.6 million metric tons of CO2e.  Id.   

  That satisfies the Commission’s NEPA obligations.  Indeed, 

“‘estimat[ing] [the] level of [greenhouse-gas] emissions can serve as a 

reasonable proxy for assessing potential climate change impacts.’”  

Sabal Trail, 867 F.3d at 1374 (quoting WildEarth Guardians v. Jewell, 

738 F.3d 298, 309 (D.C. Cir. 2013)).  Thus, far from “ignor[ing]” the issue, 

see Myersville, 783 F.3d at 1322, the Commission expressly addressed 

the significance of Project-related greenhouse gas emissions:  it 

quantified emissions where it could, asked Adelphia for more 

information where it could not, and explained why it could not reliably 

extrapolate climate change-related impacts from the Project’s 
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quantifiable greenhouse gas emissions.  See Rehearing Order, PP 90, 95 

& n.296, 125, JA881–82, 884–86, 898–99; Certificate Order, PP 255, 263, 

JA602, 606.  The Commission was not required to do more.  Cf. Del. 

Riverkeeper, 753 F.3d at 1310 (“[NEPA] does not demand forecasting 

that is not meaningfully possible” (internal quotations omitted)); see 

also EarthReports, 828 F.3d at 956.   

F. The Commission did not unlawfully “segment” review 
of the Project 

 
NEPA requires FERC to “include ‘connected actions,’ ‘cumulative 

actions,’ and ‘similar actions’ in a project [Environmental Assessment].”  

Del. Riverkeeper, 753 F.3d at 1308 (quoting 40 C.F.R. § 1508.25(a)).  “An 

agency impermissibly ‘segments’ NEPA review when it divides 

connected, cumulative, or similar federal actions” and reviews their 

environmental impacts independent of each other.  See id. at 1313.  

Delaware Riverkeeper argues that the Commission unlawfully 

“segmented” its environmental review of the Adelphia Project by failing 

to consider it together with the PennEast natural gas pipeline project, 

also located in Pennsylvania.2  Br. 45–47. 

 
2  The Commission’s review of PennEast’s application is the subject 
of judicial review in Delaware Riverkeeper Network v. FERC, D.C. Cir. 
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Delaware Riverkeeper is incorrect.  The dispositive question is 

whether the two projects “are unrelated,” such that “neither depends on 

the other for its justification.”  See Myersville, 783 F.3d at 1326 (citing 

40 C.F.R. § 1508.25(a)(1)(iii)).  As relevant here, “[c]onnected actions 

…[a]re interdependent parts of a larger action and depend on the larger 

action for their justification.”  40 C.F.R. § 1508.25(a)(1)(iii).  The Court 

asks “‘whether one project will serve a significant purpose even if a 

second related project is not built.’”  City of Boston Delegation v. FERC, 

897 F.3d 241, 252 (D.C. Cir. 2018) (quoting Coal. on Sensible Transp., 

Inc. v. Dole, 826 F.2d 60, 69 (D.C. Cir. 1987)).     

Thus, in City of Boston, the Commission was not required to merge 

its environmental reviews of three projects, even though they were all 

sponsored by the same natural gas company.  See id.  The three projects 

“held separate open seasons, executed individual precedent agreements 

with largely distinct shippers, and ha[d] different negotiated and 

 
No. 18-1128.  While briefing in that appeal is complete, the Court has 
placed it in abeyance pending final resolution of a related matter in the 
United States Supreme Court.  See In re PennEast Pipeline Co., LLC, 
938 F.3d 96 (3d Cir. 2019), cert. granted sub nom. PennEast Pipeline Co., 
LLC v. New Jersey, No. 19-1039 (U.S. Feb. 3, 2021). 
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recourse rates and separate in-service dates.”  Id. (quoting agency 

explanation).  The Court held that, “[i]n those circumstances, the 

Commission reasonably concluded that the projects” lacked the 

interdependence necessary to support a claim of unlawful segmentation.  

Id. (quoting agency explanation); see also Myersville, 783 F.3d at 1326–

27 (finding that two projects had independent utility). 

The case for unlawful segmentation here is substantially weaker 

than in City of Boston.  All the indicia of independent utility that 

inhered there apply equally here.  But the Adelphia and PennEast 

Projects also have diversity of ownership.  See In re PennEast Pipeline 

Co., LLC, 938 F.3d 96, 99 (3d Cir. 2019) (explaining that the project 

sponsor there was the PennEast Pipeline Company). 

And the record contains more evidence of independent utility.  As 

the Commission explained, existing natural gas pipelines “in the project 

area, including the authorized PennEast Project,” are “fully subscribed.”  

Certificate Order, P 40, JA514.  Thus, they “cannot provide additional 

capacity to the area that Adelphia is proposing to serve.”  Id.  That 

immediately distinguishes this case from another appeal where the 

Court found unlawful segmentation.  In Delaware Riverkeeper, the 
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Commission separately assessed four pipeline segments that, together, 

comprised a unitary pipeline upgrade.  753 F.3d at 1317.  The Court 

rejected that approach because the project on review “[was] inextricably 

intertwined with the other three improvement projects that, together, 

upgrade the entire Eastern Leg of the 300 Line.”  Id.  No such 

interdependence presents in the Adelphia Project in relation to the 

PennEast Project.    

Delaware Riverkeeper’s ancillary arguments do not help its case.  

It reasons that a proposed interconnection between the PennEast and 

Adelphia Projects betrays a common geography, and thus belies the 

lawfulness of independent reviews.  Br. 46.  But the two projects are not 

unlawfully segmented just because one connects to another.  See Del. 

Riverkeeper, 753 F.3d at 1317.  Thus, in Delaware Riverkeeper, the Court 

explained that independent review of a highway interchange does not 

amount to unlawful segmentation so long as the interchange “has utility 

independent of another highway to which it connects.”  Id.   

Nor does that geographical overlap trigger a cumulative impacts 

analysis under NEPA.  See id. at 1308; 40 C.F.R. § 1508.25(a).  The 

proposed PennEast interconnection—the “Church Road Interconnect”—
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is located in Bethlehem Township, Northampton County, Pennsylvania.  

See FERC, “PennEast 2020 Amendment Project:  Environmental 

Assessment,” FERC Dkt. No. CP20-47, at 1–2 (Aug. 3, 2020); Figure A.1-

1 (below).  Only the Adelphia Project’s northern span crosses 

Northampton County—i.e., the section that includes only existing 

pipeline.  See Figure 1, supra at p.8 (showing only existing pipeline in 

Northampton County); see also Rehearing Order, PP 130, 133, JA901–

03; Certificate Order, P 232, JA591; Environmental Assessment at 157, 

JA239.   It does not form part of the 4.7 miles of new pipeline or 

compressor station construction located in Zone South.  See Certificate 

Order, PP 6–7, JA500–02.  Thus, the Commission reasonably found that 

the “PennEast project is entirely outside of the geographic scope of the 

cumulative impact assessment where construction is proposed.”  

Certificate Order, P 232, JA591; see also Kleppe v. Sierra Club, 427 U.S. 

390, 414 (1976) (identifying the pertinent geographic area for purposes 

of conducting a cumulative impacts analysis “is a task assigned to the 

special competency of the appropriate agencies”).   
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 Source:  PennEast 2020 Amendment Project:  Environmental Assessment at 2. 

That leaves Delaware Riverkeeper with the residual theory that 

by transporting natural gas rather than oil, the Zone North A system 

could experience new methane (natural gas) leaks.  Br. 47.  And this 

new environmental impact, it reasons, triggers a mandatory cumulative 

impacts analysis with the PennEast Project.  Id. 

PennEast 2020 Amendment Project  Environmental Assessment 

 2 Section A – Proposed Action 

 
Figure A.1-1 Location and Overview of Proposed Facilities 
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But the record evidence is to the contrary.  Delaware Riverkeeper 

presumes that, before Adelphia’s purchase of the Interstate Energy 

system, the pipeline was transporting oil.  Yet while it was equipped to 

handle oil before, it did not, at least not since 2014.  See Certificate 

Order, P 4 n.7, JA499 (“[S]ince 2014, the northern segment has 

transported only natural gas and the southern segment has been 

inactive.”).  And the record reflects that the same volumes of natural gas 

will continue to flow through the Project’s northern section—belying 

any suggestion of new and different environmental impacts.  See Br. 47.  

Indeed, Adelphia’s precedent agreements, signed with existing shippers, 

will “continue” the prior service provided by Interstate Energy.  

Certificate Order P 5, JA500.  And those contracts for Zone North A and 

Zone North B reflect the same amount of daily gas transportation as 

before the transfer in ownership.  See id. P 249, JA599–600 (explaining 

that the agreements “replicate [natural gas] service currently being 

provided, and therefore, will not alter the downstream usage of the gas 

being provided”).   

In any event, the Commission found no significant impact from 

potential natural gas releases anywhere on the Project.  It explained 
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that any such releases “would generally dissipate rapidly through the 

air ..., thereby causing no impact on groundwater”—a conclusion 

uncontested by Delaware Riverkeeper.  Id. P 146, JA557 (emphasis 

added); see also id. P 156, JA560 (same).  The Commission is not 

required to consider impacts caused by a different project (PennEast) in 

its analysis of a pipeline that will, itself, have no “incremental impact” 

on the environment.  See 40 C.F.R. § 1508.7 (where a federal action has 

an “incremental impact,” that impact must be considered cumulatively 

with “other past, present, and reasonably foreseeable future actions”); 

see also Rehearing Order, P 133, JA903 (explaining that the portion of 

the Adelphia Project in the vicinity of the PennEast Project “will not 

contribute to any of the environmental impacts identified by Delaware 

Riverkeeper”); Environmental Assessment at 28–29, JA110–11 (finding 

the Adelphia Project as a whole will have “no significant 

[environmental] impact”).  

G. The Commission took a “hard look” at the 
environmental impacts from the Quakertown Site 

 
 The Commission took the requisite “hard look” at the 

environmental impacts of choosing the Quakertown Site for a new 

compressor station.  See Balt. Gas, 462 U.S. at 97.  As part of its 
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analysis, the Commission explained in detail why it rejected alternative 

locations, thereby satisfying its NEPA obligation to include a “‘brief 

discussion[]’ of reasonable alternatives to the proposed action.”  See 

Myersville, 783 F.3d at 1323 (quoting 40 C.F.R. § 1508.9(b)). 

 West Rockhill Township argues that the Commission wrongly 

rejected the Salford Site as the preferred alternative, and the 

McCarthys argue that the Commission failed to mitigate impacts from 

the Quakertown compressor station.  See generally Br. 53–70.  Most of 

the parties’ objections are waived for failure to identify them in a 

rehearing application, or forfeited for lack of specific argument on 

appeal.  See Missouri River, 918 F.3d at 960; Fox, 794 F.3d at 29; 

Ameren, 893 F.3d at 793; 15 U.S.C. § 717r(a)–(b).   

 

 
 As an initial matter, the Court lacks jurisdiction to consider those 

arguments advanced by the McCarthys that the Commission did not 

consider in the Rehearing Order.  The Commission dismissed the 

McCarthys’ rehearing application because it failed to comply with the 

Commission’s “Rules of Practice and Procedure.”  Rehearing Order, P 7, 
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Ordering P (B), JA844–45, 904.   Those rules require any such 

application to “‘include a separate section entitled “Statement of Issues,” 

which lists each issue in a separately enumerated paragraph,’” and also 

includes “representative Commission and court precedent” relied-upon.  

Id.; 18 C.F.R. § 385.713(c)(2)).  “[A]ny issue not so listed will be deemed 

waived.”  18 C.F.R. § 385.713(c)(2); Rehearing Order, P 7, JA844–45.  

The McCarthys’ rehearing application included no Statement of Issues, 

meaning they waived their objections to the Certificate Order.  Id.   

 The Commission addressed some of the McCarthys’ objections 

anyway because the McCarthys “raise[d] several of the same issues 

raised by Delaware Riverkeeper and West Rockhill Township” in their 

own rehearing applications.  Rehearing Order, P 7, JA844–45.  However, 

the Court lacks jurisdiction to consider those objections the McCarthys 

alone made, and which the Commission did not resolve in the Rehearing 

Order, because there exists no final order “upon” those objections.   

 The text of the Natural Gas Act and this Court’s precedent explain 

why.  As this Court observed in Keating v. FERC, section 717r(b) of the 
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Natural Gas Act3 “provides for judicial review of ‘orders of a definitive 

character dealing with the merits of a proceeding before the 

Commission[.]’”  569 F.3d 427, 432 (D.C. Cir. 2009) (quoting FPC v. 

Metro. Edison Co., 304 U.S. 375, 384 (1938)).  Thus, in Keating, it 

mattered not that the Commission dismissed a rehearing application as 

deficient, because the Commission addressed the objections lodged in 

the rehearing application on the merits anyway.  Id. 

 The same result does not pertain, however, where the Commission 

dismisses a deficient rehearing application and does not address all the 

objections made in that application in a subsequent rehearing order.  

This Court has explained that, under 15 U.S.C. § 717r(b), jurisdiction 

attaches to “‘the order of the Commission upon the application for 

rehearing.’”  ASARCO, Inc. v. FERC, 777 F.2d 764, 773 (D.C. Cir. 1985) 

(quoting 15 U.S.C. § 717r(b)).  Congress’ use of the determiner “the,” 

rather than the indefinite article “an,” before “application for rehearing,” 

 
3  Keating involved the Federal Power Act, not the Natural Gas Act.  
However, it is well-established that “the relevant provisions of the 
[Federal Power Act and Natural Gas Act] are analogous,” meaning 
“[t]his Court has routinely relied on [Natural Gas Act] cases in 
determining the scope of the [Federal Power Act], and vice versa.”  See 
Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1298 n.10 (2016). 
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“makes it plain that what is referred to is … the application of the party 

who seeks judicial review.”  Id.  So, in ASARCO, the Court lacked 

jurisdiction to consider an objection raised in another party’s rehearing 

application, because the petitioner failed to raise the issue in its own 

application.  Id. at 773–74, 775.  

The immediately preceding statutory provision provides in 

relevant part: 

The application for rehearing shall set forth specifically the 
ground or grounds upon which such application is based.  
Upon such application the Commission shall have power to 
grant or deny rehearing or to abrogate or modify its order 
without further hearing.  Unless the Commission acts upon 
the application for rehearing within thirty days after it is 
filed, such application may be deemed to have been denied.  
 
15 U.S.C. § 717r(a) (emphasis added).  Thus, to be actionable, a 

party’s application must include the requisite “specific[ity].”  Id.; see also 

Allegheny Power v. FERC, 437 F.3d 1215, 1220 (D.C. Cir. 2006) (a 

rehearing application must raise any objections “with specificity” 

(internal quotations omitted)).  The Commission’s implementing 

regulations explain that a “specific[]” application must include, among 

other things, a “Statement of Issues.”  18 C.F.R. § 385.713(c)(2); 

Rehearing Order, P 7, JA844–45.  Only “[u]pon such application”—i.e., 
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one that satisfies these statutory and regulatory requirements—does 

the Commission “have the power” to issue a rehearing order.  15 U.S.C. 

§ 717r(a) (emphasis added).  And the statutory provision’s next sentence 

explains that the Commission may “act[] upon” the rehearing 

application within thirty days by issuing a rehearing order.  See id. 

Putting it all together, the Commission “acts upon”—by issuing a 

rehearing order—those applications that comply with the specificity 

requirements set forth in 15 U.S.C. § 717r(a) and 18 C.F.R. § 385.713(c) 

for submitting an application for rehearing.  As follows, there can be no 

final “order of the Commission upon the application for rehearing,” id. 

§ 717r(b) (emphasis added)—which is necessary for the Court to assert 

jurisdiction over a petition for judicial review, id.—absent a compliant 

application.  And because, under ASARCO, the Court’s jurisdiction to 

consider a party’s claims is tied to the sufficiency of that party’s 

rehearing application, see 777 F.2d at 773, a final order does not exist as 

to a particular party if the Commission dismissed its application as 

deficient. 

That makes sense.  “As the saying goes, ‘rules is rules.’”  Granholm 

ex rel. Mich. Dep’t of Nat. Res. v. FERC, 180 F.3d 278, 282 (D.C. Cir. 
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1999) (quoting Bartlett J. Whiting, Modern Proverbs and Proverbial 

Sayings 541 (1989)).  Were it otherwise, a prospective petitioner could 

file a deficient rehearing application before the Commission, yet press 

its arguments on judicial review anyway.  The Natural Gas Act’s 

“specific[ity]” requirements would be relegated to advisory status, 

working a prejudice to the Commission, to the other parties, and to the 

integrity of the rehearing process itself.   

Accordingly, to the extent the Commission did not address the 

McCarthys’ objections—lodged in their deficient, rejected rehearing 

application—on the merits in its Rehearing Order, the Court lacks 

jurisdiction to consider them on appeal.4   

 

 
Those arguments that are arguably preserved and adequately 

pressed on appeal fall into four categories:  allegations that (1) the 

Salford Site is preferable because it is located on a larger land mass 

 
4  The McCarthys were not without recourse.  They were on notice 
that the Commission dismissed their rehearing application.  See 
Rehearing Order, Ordering P (B), JA904.  They could have appealed the 
Commission’s dismissal of their application, yet did not do so. 
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away from residences; (2) FERC ignored safety issues with the 

Quakertown Site; (3) FERC should have required an analysis of using 

electricity to power the Quakertown compressor station rather than 

natural gas; (4) FERC failed to adequately address noise pollution from 

the proposed compressor station; and (5) FERC did not adequately 

address the compressor station’s impacts on wetlands.  (Locations of the 

Quakertown and Salford Sites are depicted in the map below.) 

 None of these claims have merit because the Commission did, in 

fact, take the requisite “hard look” at all these issues.  See Minisink, 762 

F.3d at 111–12.   
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Source: Environmental Assessment at 185, JA267. 
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 a.  Relative sizes of the Quakertown and Salford Sites.  The 

Quakertown compressor station will occupy 1.2 acres of land.  

Certificate Order, P 127, JA549.  Petitioners diverge on whether the plot 

size is inconsistent with government guidance documents (Township’s 

argument, Br. 53), or outright violates a FERC “requirement” 

(McCarthys’ argument, Br. 56).  In any event, the Township argues that 

the Commission should have chosen a site of 10-to-40 acres.  Br. 53. 

 The Commission “clearly addressed this issue.”  See Minisink, 762 

F.3d at 112.  It explained that, while FERC’s landowner pamphlet offers 

a typical land-size range for locating a compressor station—10-to-40 

acres5—this is not a binding requirement.  Certificate Order, P 127, 

JA549.  The same is true for the Federal Emergency Management 

Agency and U.S. Department of Transportation—Pipeline and 

Hazardous Materials Safety Administration guidance document, cited 

by the Township, which merely observes that compressor stations 

“generally occupy from 15 to 40 acres of land.”  See West Rockhill 

 
5  See FERC, “An Interstate Natural Gas Facility on My Land? What 
Do I Need to Know?” at 9 (Aug. 2015) (explaining that “[u]usally the 
natural gas company purchases ten to forty acres for a compressor 
station”), https://www.ferc.gov/resources/guides/gas/gas.pdf.  
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Township Rehearing Request, FERC Dkt. No. CP18-46, at Att. 2 p.21 

(filed Jan. 21, 2020), R.939, JA832.   

 Taking a different approach, the Township argues that the 

Commission relied on false information.  It claims the Salford Site is, in 

fact, 41 acres, not the Environmental Assessment’s reported 2.3 acres.  

Br. 49 (citing Environmental Assessment at 184, JA266).  But the 

Environmental Assessment states only that the construction area at the 

Site is 2.3 acres—which the Township does not dispute.  See 

Environmental Assessment at 184, Table C-2, JA266.  It did not purport 

to identify the lot’s total size.  Id.  In any event, the Rehearing Order 

acknowledged the controversy (noting that Adelphia identified the 

Salford Site as only 2.3 acres), and found that the determinative factor 

disqualifying the Salford alternative was that “it would result in 

increased air emissions.”  Rehearing Order, P 50, JA862–63. 

For their part, the McCarthys make the conclusory assertion that 

the Salford Site is “a better location,” and vaguely reference “a detailed 

site analysis,” presumably located somewhere in the record.  Br. 63 

(citing no authority).  Besides the Court’s lack of jurisdiction to consider 

the McCarthys’ assertions not addressed by the Commission, see supra 
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at pp.63–68, this particular argument is also undeveloped and thus 

forfeited.  See Missouri River, 918 F.3d at 960; Fox, 794 F.3d at 29.   

It also fails on the merits.  Combing through the McCarthys’ 

rehearing application reveals the analysis to which they might be 

referring.  And that analysis is incorrect.  Contrary to their contention 

on rehearing, the Environmental Assessment did not state that the 

Salford Site would be closer to residences than the Quakertown Site.  

See McCarthys Rehearing Request, FERC Dkt. CP18-46, at 4–5 (filed 

Jan. 16, 2020), R.936, JA668–69.  Instead, the Commission explained 

that the “potential alternative locations”—i.e., not those locations, like 

Salford, actually chosen as alternatives for further study—were closer 

to residences than the Quakertown Site, and so they “were not 

evaluated further.”  Environmental Assessment at 183–84, JA265–66 

(emphasis added) (recognizing that the “Salford Alternative[] would be 

sited further from the closest residence than” the Quakertown Site 

(emphasis added)). 

 The Township also alleges that “FERC failed to acknowledge the 

much larger isolation distance and other beneficial characteristics of the 
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Salford Site.”  Br. 37.  But that, too, is wrong.  The Commission assessed 

four alternatives to the Quakertown Site, and measured the distance 

from the nearest residence or other occupied structure for each.  

Environmental Assessment at 184, Table C-2, JA266.  The Township 

fails to identify what other distances FERC should have studied.   

 Further, any argument around the Township’s vague reference to 

“other beneficial characteristics” of the Salford Site is forfeited.  See 

Sickle v. Torres Advanced Enter. Sols., LLC, 884 F.3d 338, 344 (D.C. Cir. 

2018) (“argument forfeited where party made only ‘oblique’ and 

‘conclusory’ statements in its opening brief” (quoting CTS Corp., 759 

F.3d at 61)).  It also fails.  The Commission reasonably found that the 

Salford Site did “not provide a significant environmental advantage 

over” the Quakertown Site.  See Environmental Assessment at 184, 

JA266.  It explained that even if Salford were chosen, a new meter 

station would be required at the existing Quakertown facility.  Id.  And 

the Salford Site would also need additional compression, resulting in 

increased air emissions.  Id.; Rehearing Order, P 50, JA862–63.   

 Finally, on the main issue of concern for the McCarthys (distance 

from their property, see Br. 56), the Environmental Assessment found 
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that the Salford Site lacks a clear distance advantage:  it is located only 

159 feet from an occupied business—much closer than the Quakertown 

Site is to the McCarthys’ home (425 feet away).6  See Environmental 

Assessment at 184 & Table C-2, JA266.    

In short, the Commission satisfied its NEPA obligation to include 

a “‘brief discussion[]’” of reasonable alternatives.  See Myersville, 783 

F.3d at 1323 (quoting 40 C.F.R. § 1508.9(b)); see also Birckhead, 925 F.3d 

at 515 (FERC satisfied NEPA by finding that the alternative site for a 

compressor station “d[id] not have a significant advantage over the 

proposed site,” after conducting an “overall assessment of [] various 

factors” (quoting agency explanation)).  And in light of the “highly 

technical” nature of evaluating the relative merits and demerits of 

compressor stations, the Commission’s ultimate decision deserves a 

high degree of deference.  See Birckhead, 925 F.3d at 516 (quoting Del. 

Riverkeeper, 753 F.3d at 1313).   

 
6  The Township asserts that the Commission used a different 
method for measuring the distance from the Salford Site to other 
structures than it did “at all other sites.”  Br. 51.  The Township did not 
include this allegation in its rehearing application; it is waived.  
Ameren, 893 F.3d at 793; 15 U.S.C. § 717r(a)–(b).   
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b.  Alleged safety issues with the Quakertown Site.  The 

Township also argues that the Commission failed to adequately address 

alleged safety issues with the proposed Quakertown compressor station.  

Br. 39–40.  Its only specific contention, however, is that FERC did not 

discuss reliance on local emergency response personnel with the 

municipality.  See Br. 40.  And for that assertion, it cites no authority for 

any purported consultation requirement, meaning any such argument is 

forfeited.  See Banner Fund, 211 F.3d at 613; see also CTS Corp., 759 

F.3d at 60. 

In any event, the Certificate Order requires Adelphia to 

implement numerous safety-related mitigation measures, consistent 

with Department of Transportation—Pipeline and Hazardous Materials 

Safety Administration standards.  See Certificate Order, PP 219–21, 

JA585–87.  Those standards include working with “state agency 

partners and others at the federal, state, and local levels.”  Id. P 219, 

JA585–86.  They also specify minimum requirements pertaining to 

material selection and qualification, design specifications, and 

protection from internal, external, and atmospheric corrosion.  

Environmental Assessment at 145, JA227.  Particularly relevant here, 
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Adelphia must equip the Quakertown compressor station with 

automated control systems to ensure station and pipeline pressures are 

maintained within safe limits.  Id.  The Commission reasonably relied 

on these standards issued by the expert agency in determining that the 

compressor station would not present significant safety concerns.  Cf. 

City of Boston, 897 F.3d at 254 (Commission entitled to rely on expert 

recommendations in issuing safety findings). 

c.  Electric versus natural gas compression.  The McCarthys 

contend that the Commission should have required an analysis of 

electric-powered compression rather than the proposed and approved 

natural gas-powered option for the Quakertown compressor station.  

Br. 64–65.  But the Commission did study the issue, and concluded that 

the natural gas-driven option was preferable because it would impact 

less acreage (due to necessary construction of a 0.7-mile feeder line for 

an electric-driven facility), and would provide more reliable service.  

Certificate Order, PP 114, 120, JA543, 545.  Accordingly, the 

Commission “clearly addressed this issue.”  See Minisink, 762 F.3d at 

112. 

d.  Noise pollution.  The McCarthys also argue that Adelphia’s 

sound study of the Quakertown compressor station is inadequate 
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because it is based on pre-construction estimates.  Br. 68.  And they 

question the study’s methodology, asserting that the Commission failed 

to explain how compressor noise was simulated, or how the noise would 

be controlled.  Id.   

The McCarthys’ contention that the sound study cannot be based 

on pre-construction estimates is unavailing.  Of course any pre-

construction study will involve some future projections, but that does 

not bar Commission approval.  See Alaska v. Andrus, 580 F.2d 465, 473 

(D.C. Cir. 1978) (“agencies may not be precluded from proceeding with 

particular projects merely because the environmental effects of that 

project remain to some extent speculative”); vacated in part on other 

grounds sub nom., W. Oil & Gas Ass’n v. Alaska, 439 U.S. 922 (1978).  

And the Certificate Order includes several post-operation requirements.  

Adelphia must ensure compliance with local noise ordinances, and 

complete a noise survey within 60 days of commencing operations.  

Certificate Order, P 213, JA583–84.  If noise exceeds a baseline level of 

55 dBA—established by the Environmental Protection Agency as 

“protecting the public from indoor and outdoor activity interference”—

then Adelphia must install additional noise controls within one year of 
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the in-service date.  Rehearing Order, PP 105–06, JA889–90.  Further, 

while the Commission declined to adopt specific noise study measures 

requested by the McCarthys, it did require Adelphia to operate the 

compressor station at “maximum possible power load” in its noise study.  

Id. P 107, JA890–91.  The Commission reasonably found this would 

“ensure that the Quakertown compressor station’s greatest capacity for 

noise will be surveyed.”  Id.   

In sum, by considering the potential for noise pollution, placing 

that concern in the context of accepted federal standards, requiring 

compliance with all local laws, and imposing ameliorative measures in 

the case of non-compliance, the Commission “clearly addressed the 

issue” of noise pollution.  See Minisink, 762 F.3d at 112.   

e.  Impacts to wetlands.  The Township faults the Commission 

for not showing how historic homes, as well as “prime farmlands and 

wetlands directly underneath the proposed Quakertown construction 

site,” would not be adversely impacted.  Br. 41.  No party raised 

objections related to “historic homes” or “prime farmlands” in their 

rehearing applications; they are waived.  See Ameren, 893 F.3d at 793; 

15 U.S.C. § 717r(a)–(b).   
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Regarding impacts to wetlands (an issue raised by Delaware 

Riverkeeper in its rehearing application), the Commission did study 

potential impacts, and found that temporary construction would affect 

0.8 acre of nearby wetlands, with operational impacts to 0.1 acre of that 

total.  Environmental Assessment at 65, JA147.  The Commission also 

explained that 0.01 acre of “exceptional value” wetland—due to the 

presence of the bog turtle—would be permanently lost.  Id.  The 

Commission found these impacts acceptable because the Quakertown 

compressor station would be located at an already-developed above-

ground facility along the existing mainline, and because Adelphia 

committed to implementing mitigation measures—namely, installing 

timber mats and geotextile fabric in the wetlands during construction.  

Id. 

f.  Petitioners’ remaining arguments are waived.  Waived for 

failure-to-specifically-address in a rehearing application, see supra at 

p.63, are arguments that:  (1) FERC did not explain why the “proposed 

Marcus Hook compressor station” would be “larger than the proposed 

Quakertown site” (Br. 39); (2) the Quakertown compressor station 

“threatens to violate federal, state and local environmental laws” 
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(Br. 43); (3) the Quakertown compressor station violates a regulation 

specifying setback distances (Br. 49); and (4) the Environmental 

Assessment does not discuss the “likely size of the relevant blast zone” 

associated with a compressor station leak (Br. 50). 

Also waived for the same reason are the McCarthys’ particular 

arguments that: (1) they supplied FERC with evidence on air emissions 

“and other subjects” (Br. 59); (2) FERC erred in accepting Adelphia’s air 

quality dispersion modeling (which shows no air quality violations), and 

that a study by Dr. Bryce Payne shows that methane plumes travel 

three miles from compressor stations (Br. 60–61); (3) FERC should have 

required a third-party-audited analysis comparing the Quakertown and 

Salford Sites (Br. 64); (4) FERC should have analyzed a selective 

catalytic reduction system against the proposed and approved catalytic 

oxidation system for the Quakertown compressor station (Br. 65–66); 

and (5) FERC lacked adequate compressor engine operating data (for 

purposes of measuring air emissions), and did not adequately assess 

how fugitive emissions would be detected and controlled at the 

Quakertown Site (Br. 66–67).   
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Finally, the Court also lacks jurisdiction to consider the 

McCarthys’ argument that the Commission failed to consider its 

alternative method for measuring noise—namely, the “MD Boyle, et al” 

study.  See Br. 69–70.  Because only the McCarthys raised this objection 

in their (dismissed-as-deficient) rehearing application, no final order 

pertaining to this objection exists for purposes of judicial review.  See 

supra at pp.63–68. 

IV. The Commission’s approval of the Project does not violate 
the Constitution of the United States 

 
 Finally, the Township asserts that the Commission violated the 

United States Constitution by preempting state and local actions it 

deems necessary to protect its residents.  Br. 77–81.   

 The Township did not raise this argument on rehearing to the 

Commission; it is waived.  See Ameren, 893 F.3d at 793; 15 U.S.C. 

§ 717r(a)–(b).  Cf. Jarkesy v. SEC, 803 F.3d 9, 18 (D.C. Cir. 2015) (an 

agency’s lack of power to “make definitive pronouncements” on 

constitutional claims does “not preclude requiring the challenge to go 

through the administrative route”).  Nor does the Township 

substantiate its novel claim of a constitutional entitlement to “prevent 

FERC from authorizing the construction of natural gas infrastructure 
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within its Township.”  Br. 78.  It cites no judicial decision for the 

proposition that a locality may veto FERC’s issuance of pipeline 

certificates when doing so conflicts with its interest in “protect[ing] its 

citizens’ health, safety and welfare.”  Br. 80.   

In fact, the law is precisely the opposite.  “The [Natural Gas Act] 

confers upon FERC exclusive jurisdiction over the transportation and 

sale of natural gas in interstate commerce for resale,” which includes 

“authority over the rates and facilities of natural gas companies used in 

this transportation and sale.”  Schneidewind v. ANR Pipeline Co., 485 

U.S. 293, 300–01 (1988).  Under the Constitution’s Supremacy Clause, 

FERC’s congressionally-derived authority preempts contrary state and 

local policies, not the other way around.  See Oneok, Inc. v. Learjet, Inc., 

557 U.S. 373, 376–77 (2015) (quoting U.S. Const., Art. VI, cl. 2).   

CONCLUSION 

For the foregoing reasons, the Court should deny the petitions for 

review. 

 
 
 
 
 

USCA Case #20-1206      Document #1892407            Filed: 03/30/2021      Page 95 of 98



 84 

Respectfully submitted, 
 
Matthew R. Christiansen 
General Counsel 
 
Robert H. Solomon  
Solicitor 
 
/s/ Jared B. Fish  
Jared B. Fish 
Attorney 

 
 

Federal Energy Regulatory Commission 
Washington, DC 20426 
Tel.: (202) 502-8101 
Fax:  (202) 273-0901 
E-mail: Jared.Fish@ferc.gov   
 
March 30, 2021

USCA Case #20-1206      Document #1892407            Filed: 03/30/2021      Page 96 of 98



 
 

CERTIFICATE OF COMPLIANCE 
 

Pursuant to Fed. R. App. P. 32(g) and Circuit Rule 32(e), I 

certify that this brief complies with the type-volume limitation in 

Fed. R. App. P. 32(a)(7)(B), as modified by the November 19, 2020 

Order of this Court, because this brief contains 14,440 words, 

excluding the parts of the brief exempted by Fed. R. App. P. 32(f). 

I further certify that this brief complies with the type-face 

requirements of Fed. R. App. P. 32(a)(5) and the type-style 

requirements of Fed. R. App. P. 32(a)(6) because this brief has been 

prepared in New Century Schoolbook LT Pro 14-point font using 

Microsoft Word 365. 

 
/s/ Jared B. Fish  
Jared B. Fish 
Attorney 

 
 

Federal Energy Regulatory Commission 
Washington, DC 20426 
Tel.: (202) 502-8101 
Fax:  (202) 273-0901 
E-mail: Jared.Fish@ferc.gov   
 
March 30, 2021 

  

USCA Case #20-1206      Document #1892407            Filed: 03/30/2021      Page 97 of 98



 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that I electronically filed the foregoing with the 

Clerk of the Court for the United States Court of Appeals for the 

District of Columbia Circuit by using the appellate CM/ECF system on 

March 30, 2021.  Participants in the case will be served by the appellate 

CM/ECF system. 

 
/s/ Jared B. Fish  
Jared B. Fish 
Attorney 

 
 
Federal Energy Regulatory Commission 
Washington, DC 20426 
Tel.: (202) 502-8101 
Fax:  (202) 273-0901 
E-mail: Jared.Fish@ferc.gov 
 
 

USCA Case #20-1206      Document #1892407            Filed: 03/30/2021      Page 98 of 98


