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IN THE DISTRICT COURT 

353RD JUDICIAL DISTRICT 

TRAVIS COUNTY, TEXAS 

MOTION FOR NEW TRIAL UNDER RULE 329, T.R.C.P. 
AND PLEA TO THE JURISDICTION 

TO THE HONORABLE TIM SULAK, DISTRICT JUDGE 

Movants, Terry R. Burns, M.D and Stephen M Rapkin. file this Motion for New 

Trial under Rule 329, T.R.C.P., and Plea to the Jurisdiction and for grounds would show 

the following: 

SUMMARY OF THIS MOTION 

1 Rule 329 is a proper vehicle to seek a new trial when a Court, under the 

Expedited Declaratory Judgment Act (EDJA) enjoins citizens from exercising their 

constitutional rights with only constructive notice of the suit 

2. The Court lacked jurisdiction to enjoin the charter amendment process. 

Courts will not intervene to decide whether a charter amendment is invalid unless and 

until it is passed by the voters. 

3. The instant suit was not brought to validate previously issued bonds, which 

were not challenged by the charter amendment petition. Rather the suit was brought to 

prevent the citizens of San Antonio from exercising their right under Art 11, Sec. 5 of the 

Texas Constitution to submit a petition for a home rule charter amendment. 

4. Even if the Court had jurisdiction the suit lacks merit. The proposed charter 

amendment calls for action within the power of the Sart Antonio City Council, by the 



express terms of the Bonds Even if th[, Court found a portion of the proposed 

amendment conflicts with the Bond provisions, the Court could exercise the severability 

clause of the amendment to save the balance of A. 

5. The attempt to prevent a home rule charter amendment is outside the 

limited in rem scope of the EDJA. 

6. The City s attempt to prevent pi iblic control over this publicly-owned 

monopoly energy utility violates the reserved powers doctrine. 

1. BACKGROUND 

A. The Petition for "City of San Antonio Charter Amendment for Public 
Control of CPS Energy to Achieve the City's Energy Goals." 

Movants are registered voters in the City of San Antonio See Declarations of 

Terry R. Burns, M.D and Stephen M Rapkin attached as Exhibits A and B hereto. In 

October 2020, Movants, along with numerous other San Antonio residents and non-profit 

organizations, began the process of gathering 20,000 signatures to place a home rule 

charter amendment on the ballot for a public vote. A true copy of the proposed 

amendment is attached hereto as Exhibit C. The proposed amendments would change 

the Board of Trustees of CPS Energy, the City's wholly-owned utility, from a five-member 

unelected board to an eleven member board consisting of the Mayor and City Council. 

This would have the effect of changing the term limits of a Trustee from two five-year 

terms to four two-year terms (the council term limits). The organizers had 180 days to 

gather the signatures to submit for certification and ballot placement §277 002(e), Texas 

Election Code, §9.004, Texas Local Government Code 

The proposed amendment would also (1) establish an Advisory Commission "to 

advise the Board on all matters concerning the [CPS Ene. gy] Department' (2) mandate 



energy policies "to meet the goals of the city's Climate Action and Adaptation Ordinance 

2019-10-17-0840" and the Paris Climate Agreement, the goals of which were adopted by 

the City Council in 2017. 

The proposed amendment would require a series of gradual changes to the City's 

energy policy to increase equity and to reduce fossil fuel emissions, including closing CPS 

Energy's coal plants by 2030; protecting low-income customers from service termination 

and unaffordable bills; and adopting a rate structure that "promotes energy efficiency and 

renewable sources of power generation." These changes were to be accomplished 

"within a reasonable time" after passage of the charter amendment. The amendment 

contained a severability clause and expressly affirmed the outstanding energy bond 

obligations of the City. 

The current leadership of CPS Energy strongly opposed the charter amendment 

petition. They were well aware of the identities of the main organizers of the signature—

gathering efforts, which included local leaders of Public Citizen, the Sierra Club, Texas 

Organizing Project, Move Texas, Southwest Workers Union, and others. CPS Energy 

made several efforts to discourage the charter amendment organizers by direct 

persuasion and an advertising campaign. 

B. The Secret Suit by CPS Energy under §1205.001 et seq. of the Texas 
Government Code 

On November 12, 2020, when the petitioners had gathered 14,000 signatures of 

the 20,000 signatures needed, the City filed this Expedited Declaratory Judgment Act 

action in Travis County ostensibly "to adjudicate the legality, validity and enforceability of 

[26 series of] public securities" in the form of electric and gas systems revenue bonds 

previously issued. 
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The actual sole purpose of the §1205 suit was to obtain a permanent injunction 

against the movants herein and against all residents of San Antonio from ever attempting 

to change the governance or policies of the city-owned utility by home rule charter 

amendment, under the pretense that such changes would breach provisions of the bonds. 

See pages 5-6 and 17-21 and Exhibit C-2 of the City's Original Petition. 

It is clear that the City deliberately kept interested citizens from participating in the 

§1205 so as to avoid the assertion of the numerous meritorious defenses to it 

The City obtained a "default" judgment on December 7, 2020, but did not announce 

it publicly until January 7, 2021, in attempt to foreclose appeal under §1205 accelerated 

appeal procedures. 

C. Constructive Notice Only 

Again, no actual notice was given by the City or CPS Energy staff to the organizers 

of the charter amendment petition, who were well-known to them See Declaration of 

Terry Burns, M.D., Exhibit A. Only notice by publication was presumably accomplished, 

as contemplated by §1205 procedures, which did not provide actual notice 

2. AUTHORITY FOR THIS MOTION UNDER RULE 329, T.R.C.P. 

In City of Magnolia v. Magnolia Bible Church,  S.W.3d .2020 WL 744730 

(Tex. App.—Austin, 12/18/20), a divided panel found that the Churches, which were not 

notified of the §1205 suit despite the City's knowledge of the Churches' opposition to the 

taxes imposed on them to pay the bonds in question, were entitled to seek a new trial 

under Rule 329. 
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Chief Justice Rose found that the Churches had a private right of action and that 

"due process required that the City give actual notice to the Churches of the EDJA 

proceeding." 

Justice Triana concurred, finding that Rule 329 does not conflict with §1205.068(c) 

of the Government Code, and that therefore the district court had subject matter 

jurisdiction to grant a new trial. 

Justice Baker dissented, believing that the dispute involved public rights, rather 

than private rights, and the failure to appeal under §1205 procedures precluded the Rule 

329 Motion. 

3. PLEA TO THE JURISDICTION 

It is well settled in Texas that a court is "without jur sdiction to enjoin an election or 

any incident to it" even if the election is called without authority and is therefore absolutely 

void. City of Austin v. Thompson, 147 Tex. 639, 219 S.W 2d 57 (1949) (Election to 

replace recalled council members conflicted with the city charter but could not be 

enjoined). 

In City of Dallas v. Dallas Consolidated Elec Ry. Co , 105 Tex. 337, 148 S W. 292 

(1912), the Supreme Court ruled that an election on a citizen's initiative could not be 

enjoined even though the measure proposed to be voted on was claimed to be ''invalid 

as a legal enactment." At least two reasons were given for their ruling: first, such an 

injunction is an advisory opinion "sitting in judgment upon egislation that might never be 

enacted into law and anticipating results otherwise that might never happen " Id. At 294. 

The second reason for holding that the courts had no jurisdiction to enjoin the 

election on the initiative is equally fundamental: "Elections belong to the political branch 
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of the government, and the general rule is that they are beyond the control of the judicial 

power... [A] proper deference for their respective powers that is imposed upon the several 

departments of the government should constrain the courts to caution and certainty when 

their authority is invoked against the determination of the popular will." Id. 

The above Supreme Court rulings were cited and reiterated in Coalson v. City 

Council of Victoria, 610 S.W.2d 744 (Tex. 1980). In that case, a petition for a home rule 

charter amendment was submitted and certified by the City Secretary; but the City Council 

refused to submit the amendment for election. Instead, the Council sued for declaratory 

judgment, seeking an adjudication that the proposed charter amendment was invalid 

because it conflicted with both Art. VIII, Sec. 21 of the Texas Constitution and a statute. 

Justice Pope stated for the Court: 'The declaratory judgment was prematurely 

filed. The election process had been lawfully put in motion and the declaratory judgment 

action was improperly used as a vehicle to frustrate the process." In denying the City's 

declaratory judgment action and ordering the election to go forward, the Court d►d not 

even consider the merits of the City's claims of invalidity 

Here, the Court has no jurisdiction to enjoin movants or the registered voters of 

San Antonio from seeking the charter amendment in question or any other charter 

amendment. Only if the requisite number of signatures were obtained and certified and 

the charter amendment was passed by the voters would there be a justiciable controversy 

as to the validity of the charter amendment.' 

In a parallel case, the City of San Antonio recently filed an EDJA action to invalidate a similar proposed 
Charter amendment involving San Antonio Water System Cause No D-1-GN-20-007317. 1261h District 
Court of Travis County After similar jurisdictional arguments were made by Respondents. the City non-
suited its case on or about January 25, 2021 
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4. OTHER GROUNDS FOR THIS MOTION 

A. The Judgment deprived Movants and the citizens of San Antonio of 
their constitutional right to seek charter amendments, without due 
process. 

The movants, and all citizens of San Antonio, have the private right under Article 

11, Section 5 of the Texas Constitution to submit a petition for home rule charter 

amendment for decision by the voters. The §1205 action here was improperly brought, 

not to validate previously issued bonds, the validity of which was not challenged by the 

proposed charter amendment. Rather, it was to try to permanently protect the current 

unelected self-perpetuating Board of CPS Energy and its insulated policy-making power, 

despite the public's ownership of the utility and keen interest in energy and rate-making 

policy in the time of climate change. The City's purpose is outside the limited scope of 

the EDJA. 

Because notice by publication of this declaratory judgment action outside the 

scope of §1205 was constitutionally insufficient and violated the citizens' right to due 

process, the resulting judgment was void and can be challenged at any time. City of 

Magnolia, 2020 WL 744730 at *4 

B. Even if considered by the Court, the City's objections to the proposed 
charter amendment are without merit. 

San Antonio's City Public Service Board aka CPS Energy contends that the 

proposed charter amendment violates the contract between the bond holders and the 

City, because it calls for change of the governance structure of CPS Energy and 

mandates energy policies. 

However, the San Antonio City Council expressly reserved in the Bonds "the 

absolute right at any time upon passage of an ordinance.. to change the method of 



selection of and appointment to the Board of Trustees to direct selection by the City 

Council. .. without approval of any persons... [orj holder of Parity Bonds... Bond, E x.C-

1 to Original Petition for Expedited Declaratory and Injunctive Relief, p. 40 

This power reserved by the City Council is equally available to the citizens by 

charter amendment. The proposed amendment calls for such change in appointment of 

the Board of 'Trustees. 

Additionally. the Bond provides that the Board of Trustees "will ensure that policies 

adopted affecting research, development, and corporate planning will be consistent with 

City Council policy, and policies adopted by the Board of Trustees pertaining to such 

matters will be subject to City Council review." Id. at p 40. The proposed charter 

amendment is expressly designed to require the Board of Trustees to adopt policies 

consistent with the City's Council's Climate Action and Adaptation ordinance and its 

resolution adopting the goals of the Paris Climate Accords.

Even if a Court were to find, after passage of the charter amendment by the voters, 

that the increase in the size of the Board and the change in Board members term limits 

substantively violated the terms of the Bond, this would not necessitate a cancellation of 

the entire charter amendment. The amendment expressly contains a severability clause. 

(Par. 7). 

C. The City's suit is outside the scope of the EDJA. 

"The EDJA has limited scope. It authorizes an issuer of public securities to bring 
a declaratory judgment action involving the legality or validity of the bonds, bond 
expenditures, bond authorizations, and the issuer's authority to issue the bonds. 
§1205.021 [Texas Government Codej. It does not authorize a declaration regarding 
hypothetical future spending of unknown resources." Ex parte City of El Paso, 563 
S.W.3d 517, 525 (Tex. App.—Austin 2018, pet. denied). 
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Similarly, the EDJA does not authorize an advisory opinion on whether a proposed 

home rule charter amendment violates terms of the City's Bonds The subject matter of 

the City's purported EDJA suit is not within the purview of §1205.021_ 

D. Violation of Reserved Powers Doctrine 

Certain powers are conferred on governmental entities "for public purposes and 

can neither be delegated nor bartered away." If agreements interfere with substantive 

government functions, they violate the reserved powers doctrine and public policy. City 

of San Antonio v. San Antonio Firefighters Ass'n., 533 S.W.3d 527,543 (Tex. App.—San 

Antonio 2017, pet. denied). 

The Court is asked to take judicial notice that CPS Energy is San Antonio's largest 

asset, which provides about 30% of the City's budget from its revenues ($350 to $400 

million a year). The utility dramatically affects the air quality and greenhouse gas 

emissions of the region. Its rate structure affects every citizen and every business. If the 

City is considered to have contracted away its power to control the energy and fiscal 

policies of its utility, such agreement would violate the Reserved Powers Doctrine. 

CONCLUSION AND PRAYER 

WHEREFORE, PREMISES CONSIDERED, Movants pray that the Court grant this 

Motion under Rule 329, and 

1. Set aside its final judgment of December 7, 2020; 

2. Dismiss this case for want of jurisdiction; 

3. In the alternative, deny the City's Petition as outside the scope of 

§1205.001, et seq., of the Texas Government Code; and 
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4. Such other and further relief in law or equity to which movants may be 

entitled. 

Respectfully submitted, 

RILEY & RILEY 
ATTORNEYS AT LAW 

By.  
Darby Riley 
State Bar No 16924400 
320 Lexington Avenue 
San Antonio, Texas 78215-1913 
(210) 225-7236 (telephone) 
(210) 227-7907 (facsimile) 
darbyrileygrilevlawfirm corn 

ATTORNEY FOR MOVANTS 

CERTIFICATE OF SERVICE 

I hereby certify on thisolA,  day of February, 2021 a true and correct copy of 
Motion for New Trial under Rule 329, T.R.C.P was served as indicated below on the 
following parties as provided for in T.R.C.P.: 

Ileana M. Navarro 
Courtney Spizzo 
Rosemarie Kanusky 
Paul Denton Trahan 
Michael O'Donnell 
William S. MacDaniel 

Via e-serve: 
Via e-serve: 
Via e-serve: 
Via e-serve: 
Via e-serve: 
Via e-serve: 

ileana.navarroftnortonrosefulbright.com 
cou rtney, spizzoAnortonrosefulbriq ht.com 
rkanuskyftmahlegal corn 
paul.trahanPnortonrosefulbright.com 
miiikem.od.moancedealltn

i@o
orto

acl 
nrotseexfauslb.groig rnvht co 

wiia  

DARBY RILEY
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