
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 

 

 

THE LITTLE ROCK DOWNTOWN NEIGHBORHOOD  

ASSOCIATION, INC., THE PETTAWAY NEIGHBORHOOD  

ASSOCIATION, THE HANGER HILL NEIGHBORHOOD 

ASSOCIATION, THE FOREST HILLS NEIGHBORHOOD  

ASSOCIATION, INC., THE COALITION OF  

LITTLE ROCK NEIGHBORHOODS, INC.,  

THE DARK HOLLOW COMMUNITY DEVELOPMENT 

CORPORATION, ARKANSAS COMMUNITIES  

ORGANIZATION, INC., JOSHUA SILVERSTEIN,  

DALE PEKAR, JOHN HEDRICK, DENISE ENNETT,  

ROHN MUSE, BARBARA BARROWS 

and KATHY WELLS                              PLAINTIFFS 

 

 Vs.    Case No. 4:19-cv-362-JM 

 

FEDERAL HIGHWAY ADMINISTRATION,  

UNITED STATES DEPARTMENT OF TRANSPORTATION;  

ANGEL L. CORREA, DIVISION ADMINISTRATOR,  

ARKANSAS DIVISION, FEDERAL HIGHWAY  

ADMINISTRATION; and  

ARKANSAS DEPARTMENT OF  

TRANSPORTATION and LORIE TUDOR, 

DIRECTOR, ARKANSAS DEPARTMENT OF 

TRANSPORTATION                                    DEFENDANTS 

 

 

 

Preliminary Injunction Hearing 

 

Honorable James M. Moody Jr. 

 

4:19CV 362-JM 

 

 

BRIEF IN SUPPORT PLAINTIFFS’ REQUEST FOR  

ADMISSION OF WITNESS TESTIMONY 
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SUMMARY OF ARGUMENT 

 

 The hearing to be held on August 20, 2020 is in support of a motion for preliminary 

injunction – not a trial on the merits of the Administrative Record.  Therefore, the Plaintiffs are 

entitled to admit supportive testimony from the Plaintiffs and other witnesses so as to highlight 

possible defects and deficiencies within the Administrative Record in order to demonstrate the 

possibility of irrevocable harm and likelihood of success on the merits.   

However, in an electronic mail to the Court dated August 18, 2020, Defendants contend 

that Plaintiffs are not entitled to admit supportive testimony as evidence from the Plaintiffs and 

other witnesses relating to the factors for issuance of a preliminary injunction in this case.  

Defendants’ objection to the admission of supporting testimony is based on the belief that 

challenges to agency decisions in NEPA cases are to be reviewed solely on the administrative 

record. Plaintiffs agree that is the rule in the Court’s review of the case on the merits, but not in a 

hearing on a motion for preliminary injunction. 

ARGUMENT 

 

I. Case precedent supports the admission of supportive witness testimony in similar 

NEPA centric cases, when such testimony is supplied to demonstrate defects, clarify, 

or further explain the Administrative Record. 

 The Plaintiffs acknowledge the standard of review used when evaluating the merits of a 

NEPA case is to rely on the administrative record.  Here however, the Plaintiffs are seeking the 

admission of testimony to underscore support of issuance of a preliminary injunction.  The 

witness testimony being sought for admission will provide a detailed explanation of components 

of the Administrative Record, highlight defects and deficiencies, and illustrate support for the 

issuance of the preliminary injunction. 
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 Prior Eighth Circuit District Court decisions have previously recognized that “a district 

court considering a voluminous administrative record in the context of a NEPA claim may allow 

‘testimony of an explanatory nature.’ ”  Lakes Region Legal Def. Fund v. Slater, 986 F. Supp. 

1169, 1182 n.16 (N.D. Iowa 1997) (quoting Missouri Coalition for the Env't v. Corps of Eng'rs, 

866 F.2d 1025 (8th Cir. 1989)).  Here, the two Administrative Records are very expansive and 

voluminous, consisting of over 3,000 individual documents including a 3,992-page EA and 328 

page Re-Evaluation.  Given the expansive breadth of documentation and the scientific and 

technical reports supplied, explanatory testimony should be permitted so as illuminate possible 

defects and deficiencies of the documents themselves as well as to permit scientific and technical 

education of matters that will be addressed in court. 

The Eighth Circuit Court of Appeals affirmed the Western District of Arkansas’s decision 

to allow testimony for a preliminary injunction in Arkla Expl. Co. v. Tex. Oil & Gas Corp., 734 

F.2d 347, 357 (8th Cir. 1984).  The district court allowed the plaintiff’s testimony “for the 

purposes of delineating the scope of the Administrative Record, determining the adequacy or 

inadequacy of the facts considered by the Secretary and providing the Court with technical 

understanding of the data submitted.” Arkla Expl. Co. v. Watt, 562 F. Supp. 1214, 1226-27 

(W.D. Ark. 1983).  The Eighth Circuit subsequently found that the testimony considered by the 

district court was “not only proper, but indispensable” for “educating the court for the kinds of 

scientific, technical, and economic data” that was relevant for a decision to be rendered.  Arkla 

Expl. Co. v. Tex. Oil & Gas Corp., 734 F.2d 347, 357 (8th Cir. 1984).  The Court was of the  

belief that had the district court not admitted the testimony evidence, they could not have 

reasonably been expected to have made an intelligent/informed decision as to whether all 

necessary factors had been relevantly considered within the record. Id.  Furthermore, both the 
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plaintiffs and defendants were allowed to bring in “experts to educate the court and to illuminate 

the administrative record.”  Id.  The Court concluded that they did “not find any error in the 

scope or methodology of the district court’s review” on the preliminary injunction.  Id.  

 In, Sierra Club v. United States Army Corps of Eng'rs, No. 4:10CV04017-WRW, 2010 

U.S. Dist. LEXIS 147535 (W.D. Ark. Oct. 27, 2010), the District Court held six (6) days of 

hearing on a motion for preliminary injunction, including expert witness testimony in reference 

to the plaintiff’s success on the merits. Several expert witnesses testified as to how the project 

would impact endangered species within the project area. Id. at 15. Through expert witness 

testimony the plaintiffs were able to raise several potential harms that had not be considered by 

the Corps or adequately addressed within the administrative record. Id. at 17. 

 Accordingly, the Plaintiffs should be permitted to introduce witness testimony so as to 

enhance the Court’s understanding of the Administrative Records and illustrate possible defects 

and deficiencies contained therein.  The Plaintiffs’ intent is not to supplement the Administrative 

Record through testimony but rather to assist the Court in determining the adequacy of the 

existing Administrative Records with respect to the “hard look” required by NEPA. 

 Respectfully submitted, 

 Richard H. Mays 

 Arkansas Bar No. 61043 

 Attorney for Plaintiffs 

 RICHARD MAYS LAW FIRM PLLC 

 2226 Cottondale Lane – Suite 100 

 Little Rock, AR 72202 

 Telephone:  501-891-6116 

 Email:  rmays@richmayslaw.com 
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CERTIFICATE OF SERVICE 

 

 The undersigned certifies that, on the date set forth below, he served a copy of the above 

and foregoing Brief in Support Plaintiffs’ Request for Admission of Witness Testimony on 

counsel of record for the parties through the Court’s ECF system.  Plaintiffs’ counsel is unaware 

of any party or attorney for a party who requires service through alternative means. 

 

Dated:  August 19, 2020 /s/ Richard H. Mays 

     Richard H. Mays 
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