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171 FERC ¶ 61,136
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Neil Chatterjee, Chairman;
Richard Glick, Bernard L. McNamee,
and James P. Danly.

Jordan Cove Energy Project L.P.
Pacific Connector Gas Pipeline, LP

Docket Nos. CP17-495-001
CP17-494-001

ORDER ON REHEARING AND STAY
(Issued May 22, 2020)
On March 19, 2020, the Commission issued an order pursuant to section 3 of the
Natural Gas Act (NGA)1 and Part 153 of the Commission’s regulations2 authorizing
Jordan Cove Energy Project L.P. (Jordan Cove) to site, construct, and operate a liquefied
natural gas (LNG) export terminal and associated facilities (Jordan Cove LNG Terminal)
in unincorporated Coos County, Oregon (Authorization Order).3 The Commission also
authorized, pursuant to NGA section 74 and Parts 157 and 284 of the Commission’s
regulations,5 Pacific Connector Gas Pipeline, LP (Pacific Connector) to construct and
operate a new interstate natural gas pipeline system (Pacific Connector Pipeline) in
Klamath, Jackson, Douglas, and Coos Counties, Oregon.
On April 17, 2020, the Commission received requests for rehearing from Jordan
Cove and Pacific Connector, the Cow Creek Band of Umpqua Tribe of Indians (Cow
Creek Band), and the Klamath Tribes. On April 20, 2020, the Commission received
requests for rehearing from the Confederated Tribes of the Coos, Lower Umpqua, and
Siuslaw Indians (collectively, Confederated Tribes); Citizens for Renewables, Inc.,
1

15 U.S.C. § 717b (2018).

2

18 C.F.R. pt. 153 (2019).

3

Jordan Cove Energy Project L.P., 170 FERC ¶ 61,202 (2020) (Authorization

Order).
4

15 U.S.C. § 717f (2018).

5

18 C.F.R. pt. 157 (2019).
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Citizens Against LNG, and Jody McCaffree (collectively, Jody McCaffree); Oregon
Department of Energy, Oregon Department of Environmental Quality, Oregon
Department of Fish and Wildlife, and Oregon Department of Land Conservation and
Development (collectively, State of Oregon); the Natural Resources Defense Council
(NRDC); and, jointly, Sierra Club, Niskanen Center (on behalf of Bill Gow, Sharon Gow,
Neal C. Brown Family LLC, Wilfred E. Brown, Elizabeth A. Hyde, Barbara L. Brown,
Pamela Brown Ordway, Chet N. Brown, Evans Schaff Family LLC, Deb Evans, Ron
Schaff, Stacey McLaughlin, Craig McLaughlin, Richard Brown, Twyla Brown, Clarence
Adams, Stephany Adams, Will McKinley, Wendy McKinley, Frank Adams, Lorraine
Spurlock, Toni Woolsey, Alisa Acosta, Gerrit Boshuizen, Cornelis Boshuizen, Robert
Clarke, John Clarke, Carol Munch, Ron Munch, Mitzi Sulffridge, James Dahlman, John
Dahlman), the Western Environmental Law Center, the Klamath Tribes, Center for
Biological Diversity, Oregon Wild, Rogue Riverkeeper, Pacific Coast Federation of
Fishermen’s Associations, Institute for Fisheries Resources, Greater Good Oregon,
Friends of Living Oregon Waters, Surfrider Foundation, Oregon Women’s Land Trust,
Oregon Shores Conservation Coalition, League of Women’s Voters of Coos County,
League of Women’s Voters of Umpqua County, League of Women’s Voters of Rouge
Valley, League of Women’s Voters of Klamath County, Rogue Climate, Umpqua
Watersheds, Waterkeeper Alliance, Coast Range Forest Watch, Cascadia Wildlands,
Oregon Physicians for Social Responsibility, Hair on Fire Oregon, Citizens for
Renewables, Citizens Against LNG, Francis Eatherington, Janet Hodder, Michael
Graybill, and Natural Resources Defense Council (collectively, Sierra Club). On
April 21, 2020, the Commission received a late request for rehearing and stay from
Kenneth E. Cates, Kristine Cates, James Davenport, Archina Davenport, David McGriff,
Emily McGriff, Andrew Napell, Dixie Peterson, Paul Washburn, and Carol Williams.
NRDC and Sierra Club also requested to stay the Authorization Order until the
Commission acts on rehearing.
As discussed below, we deny and grant rehearing in part, and deny the stay
requests as moot.
I.

Background

The Jordan Cove LNG Terminal is designed to produce a nominal capacity of up
to 7.8 million metric tonnes per annum (MTPA) of LNG for export.6 The project
facilities will include: gas inlet and gas conditioning facilities; five liquefaction trains,
each with a nominal capacity of 1.56 MTPA, for a total nominal capacity of 7.8 MTPA;
two full-containment LNG storage tanks, each with a net capacity of approximately
160,000 cubic meters (m3); a marine slip, including one LNG carrier loading berth

6

Authorization Order, 170 FERC ¶ 61,202 at P 7.
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capable of accommodating LNG carriers with a cargo capacity of 89,000 m3 to
217,000 m3;7 and support systems.8
Construction of the Jordan Cove LNG Terminal will affect about 577 acres of
land, and mitigation associated with the project is anticipated to impact about
778 additional acres of land.9 Once construction is complete, operation of the Jordan
Cove LNG Terminal will require the use of approximately 200 acres, across two
parcels—Ingram Yard and the South Dunes Site—which are connected by a one-milelong Access Utility Corridor.10 The main LNG production facilities will be located on
the Ingram Yard parcel, while the interconnection with the Pacific Connector Pipeline
will be located on the South Dunes Site parcel.11
In December 2011, Jordan Cove received authorization from the Department of
Energy, Office of Fossil Energy (DOE/FE) to export annually up to 438 billion cubic
feet (Bcf) per year equivalent of natural gas in the form of LNG to countries with which
the United States has a Free Trade Agreement (FTA);12 and, in March 2014, Jordan Cove
received conditional authorization to export annually up to 292 Bcf equivalent to nonFTA countries.13 On February 6, 2018, Jordan Cove filed an application with DOE/FE to
7

We note that Jordan Cove is only authorized by the U.S. Coast Guard to receive
vessels with nominal capacities of up to 148,000 m3. Final EIS at 4-91.
8

Authorization Order, 170 FERC ¶ 61,202 at PP 8-11.

9

Id. P 12.

10

Id.

11

Fort Chicago LNG II U.S. L.P., an affiliate of Jordan Cove, currently owns
295 acres of land at the terminal site. Jordan Cove will acquire the use of the remaining
lands through easements or leases.
12

Jordan Cove Energy Project, L.P., FE Docket No. 11-127-LNG, Order
No. 3041 (December 7, 2011). The 2011 FTA authorization stated that the 30-year term
of the authorization would commence on the earlier of the date of the first export or
December 7, 2021; and, the 2014 non-FTA, 20-year authorization required Jordan Cove
to commence operations within seven years of the date of the authorization (i.e., by
March 24, 2021).
13

Jordan Cove Energy Project, L.P., FE Docket No. 12-32-LNG, Order No. 3413
(March 24, 2014). These authorizations were associated with Jordan Cove’s previouslyproposed export terminal, in Docket No. CP13-483-000. As explained in the
Authorization Order, the Commission denied that proposal, along with Pacific
Connector’s previously proposed pipeline project (Docket No. CP13-492-000), on
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amend its FTA and non-FTA authorizations to modify the quantity of LNG Jordan Cove
is authorized to export (reflecting changes Jordan Cove made to its proposed facilities
and additional engineering analysis) and to “re-set the dates by which [Jordan Cove] must
commence exports.”14 Specifically, Jordan Cove requested to reduce the approved export
volume to FTA countries from 438 Bcf per year equivalent to 395 Bcf per year
equivalent, and to increase the approved export volume to non-FTA countries from 292
Bcf equivalent to 395 Bcf equivalent.15 In July 2018, DOE/FE amended Jordan Cove’s
FTA authorization in accordance with Jordan Cove’s request.16 Jordan Cove’s requested
amendment of its non-FTA authorization remains pending before the DOE/FE.17
The Pacific Connector Pipeline is designed to provide up to 1,200,000 dekatherms
per day (Dth/d) of firm natural gas transportation service from interconnects with existing
natural gas pipeline systems near Malin, Oregon, to the Jordan Cove LNG Terminal, for
liquefaction and export.18 The Pacific Connector Pipeline will include approximately
229 miles of 36-inch-diameter natural gas pipeline, a new 62,200-horsepower (hp)
compressor station, three new meter stations, and appurtenant facilities.19 The Pacific

March 11, 2016. Authorization Order, 170 FERC ¶ 61,202 at P 5 (citing Jordan Cove
Energy Project, L.P., 154 FERC ¶ 61,190, reh’g denied, 157 FERC ¶ 61,194 (2016)
(2016 Order)).
14

Jordan Cove’s February 6, 2018 Amendment Application filed in FE Docket
Nos. 11-127-LNG and 12-32-LNG at 3-5.
15

Assuming a gas density of 0.7 kg/m3, 395 Bcf/year is 7.84 MTPA.

16

Jordan Cove Energy Project, L.P., FE Docket No. 11-127-LNG, Order
No. 3041-A (July 20, 2018). According to the amended authorization, Jordan Cove is
authorized to export up to 395 Bcf equivalent to FTA countries for a 30-year term
beginning on the earlier date of the first export or July 20, 2028. All other obligations,
rights, and responsibilities established in the December 2011 authorization remain in
effect.
17

Jordan Cove’s amended application to export LNG to non-FTA nations is
pending before the DOE/FE in FE Docket No. 12-32-LNG.
18

Authorization Order, 170 FERC ¶ 61,202 at P 15.

19

Id.
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Connector Pipeline is 95.8% subscribed under two executed precedent agreements with
Jordan Cove for 1,150,000 Dth/d at a negotiated rate.20
II.

Procedural Matters
A.

The Authorization Order was Procedurally Valid

NRDC claims that the Authorization Order is procedurally invalid, as it was issued
after the Commission had already, during a February 20, 2020 open meeting held under
the Government in the Sunshine Act, voted, 2-to-1, to substantively deny the project.21
NRDC states that Commission regulations permit items to be struck from the
Commission meeting “without vote or notice,”22 but that the Commission failed to strike
the then-proposed draft from the agenda or make a request to otherwise hold in abeyance
the projects’ review until a later date, before casting a vote.23 NRDC contends that the
Commission “must explain how its actions did not result in a substantive denial of Jordan
Cove on February 20, 2020.”24
NRDC’s arguments rest on a misunderstanding of Commission practice and
procedure. The Commission, an independent agency that consists of up to five members,25
acts through its written orders,26 which are issued following a favorable vote of the
majority.27 At the February 20, 2020 open meeting, the Commission voted 2-to-1 to reject
20

The first precedent agreement relates to service during commissioning of the
Jordan Cove LNG Terminal and the second is a long-term precedent agreement relating
to service once the terminal has achieved commercial operation. Authorization Order,
170 FERC ¶ 61,202 at P 17; Pacific Connector Application at 16-17.
21

NRDC Rehearing Request at 99 (citing 5 U.S.C. § 552b (2018)).

22

Id. at 102 (citing 18 C.F.R. § 375.204(b) (2019)).

23

Id. at 103.

24

Id. at 104.

25

See 16 U.S.C. § 792 (2018); 18 C.F.R. § 376.102 (2019).

26

See, e.g., Indianapolis Power & Light Co., 48 FERC ¶ 61,040, at 61,203 & n.29
(“The Commission speaks through its orders.”), order on reh’g, 49 FERC ¶ 61,328
(1989).
27

42 U.S.C. 7171 (2018) (“Actions of the Commission shall be determined by a
majority vote of the members present.”).
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an order drafted by Commission staff through the Commission’s usual internal practice,
that would have authorized the project.28 Because the Commission rejected the proposed
order, and therefore no action was taken on Jordan Cove and Pacific Connector’s
applications, they remained pending.29 NRDC is correct that the proposed draft order was
not “struck” from the open meeting agenda under the Commission’s regulations; however,
the Commission was under no obligation to do so.30 In addition, the fundamental
requirement that an agency “disclose the basis”31 for its decision aptly demonstrates the
flaw in NRDC’s suggested result: the Commission could not lawfully discharge its
responsibilities by voting to deny Jordan Cove and Pacific Connector’s applications for the
project without issuing an order or opinion disclosing its basis for doing so.
B.

Late Motion to Intervene

On March 27, 2020, Cow Creek Band filed an untimely motion to intervene in the
Jordan Cove LNG Terminal proceeding. Cow Creek Band also filed a request for
rehearing in both the Jordan Cove LNG Terminal and Pacific Connector Pipeline
proceedings. The Commission has explained that “[w]hen late intervention is sought
after the issuance of a dispositive order, the prejudice to other parties and burden upon

28

NRDC recognizes both that, at the February 20, 2020 meeting, the Commissioners
had before them a proposed “order to approve the Project,” and that a Commission vote
“substantively approves or denies orders as proposed.” NRDC Rehearing Request at 101102 (emphasis added). Thus, even under NRDC’s logic, the Commission voted to deny,
i.e., not to issue, the proposed order, which was an order to approve the project
29

See MidAmerican Energy Holdings Co., 118 FERC ¶ 61,003, at 61,009 n.45
(2007) (“The Commission, a five-member agency . . . acts through its written orders . . . .
Phrased differently, in the absence of such orders, including before it has issued such
orders, the Commission cannot be said to have acted.”).
30

See 18 C.F.R. § 375.204(b). Nor was it necessary for the Commission to change
the “subject matter” of the meeting in advance. NRDC Request for Rehearing at 100
(citing 18 C.F.R. § 375.204(a)(4)(i)-(ii) (2018)). The subject matter did not change. See
Sunshine Act Meeting Notice (Feb. 13, 2020),
https://www.ferc.gov/CalendarFiles/20200213175606-sunshine.pdf.
31

See, e.g., FPC v. United Gas Pipe Line Co., 393 U.S. 71, 73 (1968) (“Before the
courts can properly review agency action, the agency must disclose the basis of its order
and ‘give clear indication that it has exercised the discretion with which Congress has
empowered it’ . . . .”) (citing Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 197 (1941)).
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the Commission of granting the late intervention may be substantial.”32 In such
circumstances, movants bear a higher burden to demonstrate good cause for the granting
of late intervention,33 and generally it is Commission policy to deny late intervention at
the rehearing stage.34
Here, Cow Creek Band explains that although it timely intervened in the Pacific
Connector Pipeline proceeding,35 it did not realize that the Commission would rule on the
Jordan Cove LNG Terminal and the Pacific Connector Pipeline in the same order.36
Thus, it requests party status in the Jordan Cove LNG Terminal proceeding because it
realizes the full impact of the order on the Tribe.
As stated above, it is Commission policy to deny late intervention at the rehearing
stage. Allowing an intervention at the rehearing stage in the proceeding would delay,
prejudice, and place additional burdens on the Commission and the certificate holder.38
Thus, we deny Cow Creek Band’s late motions to intervene and reject its rehearing
37

32

Nat’l Fuel Gas Supply Corp., 139 FERC ¶ 61,037 (2012) (National Fuel). See,
e.g., Fla. Gas Transmission Co., 133 FERC ¶ 61,156 (2010).
33

See Cal. Dep’t of Water Res. & the City of Los Angeles, 120 FERC ¶ 61,057, at
n.3 (2007), reh’g denied, 120 FERC ¶ 61,248, aff’d sub nom. Cal. Trout & Friends of the
River v. FERC, 572 F.3d 1003 (9th Cir. 2009).
34

See PennEast Pipeline Co., 162 FERC ¶ 61,279 (2018) (denying two motions
for late intervention and rejecting requests for rehearing filed 20 and 27 days after the
Commission issued a certificate order for the PennEast Project); Tenn. Gas Pipeline Co.,
L.L.C., 162 FERC ¶ 61,013, at P 10 (2018) (Tennessee Gas) (denying late motions to
intervene and rejecting requests for rehearing filed two weeks and thirteen months after
the Commission issued a certificate order for the Connecticut Expansion Project);
NationalFuel, 139 FERC ¶ 61,037 (denying a late motion to intervene and request for
rehearing filed 30 days after the Commission issued a certificate order for the Northern
Access Project).
35

See Cow Creek Band October 23, 2017 Motion to Intervene in Docket
No. CP17-494-000.
36

Cow Creek Band Late Motion to Intervene in Docket No. CP17-495-000.

37

See supra note 34.

38

National Fuel, 139 FERC ¶ 61,037 at P 18 (“When late intervention is sought
after the issuance of a dispositive order, the prejudice to other parties and burden upon
the Commission of granting the late intervention may be substantial.”).
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request to the extent it deals with the Jordan Cove terminal. We note that Cow Creek
Band filed a timely, unopposed motion to intervene in the Pacific Connector Pipeline
proceeding; thus, we are addressing its timely request for rehearing as to that proposal in
this order. Further, Cow Creek Band’s rehearing request as to the Jordan Cove LNG
Terminal raises several of the same cultural resource issues raised by other parties, which
are addressed below.
C.

Late Requests for Rehearing

Pursuant to section 19(a) of the NGA, an aggrieved party must file a request for
rehearing within 30 days after the issuance of the Commission’s order.39 Under the
Commission’s regulations, read in conjunction with section 19(a), the deadline to seek
rehearing was 5:00 pm U.S. Eastern Time, April 20, 2020.40 Kenneth E. Cates, Kristine
Cates, James Davenport, Archina Davenport, David McGriff, Emily McGriff, Andrew
Napell, Dixie Peterson, Paul Washburn, and Carol Williams failed to meet this deadline.
Because the 30-day rehearing deadline is statutorily based, it cannot be waived or
extended, and their requests must be rejected as late.41 Nevertheless, these individuals’
39

15 U.S.C. § 717r(a) (2018) (“Any person, State, municipality, or State
commission aggrieved by an order issued by the Commission in a proceeding under this
act to which such person, State, municipality, or State commission is a party may apply
for a rehearing within thirty days after the issuance of such order”). The Commission has
no discretion to extend this deadline. See, e.g., Transcontinental Gas Pipe Line Co.,
161 FERC ¶ 61,250, at P 10 n.13 (2017) (collecting cases).
40

Rule 2007 of the Commission’s Rules of Practice and Procedure provides that
when the time period prescribed by statute falls on a weekend, the statutory time period
does not end until the close of the next business day. See 18 C.F.R. § 385.2007(a)(2)
(2019). The Commission’s business hours are “from 8:30 a.m. to 5:00 p.m.,” and filings
– paper or electronic – made after 5:00 p.m. will be considered filed on the next regular
business day. See 18 C.F.R. §§ 375.101(c), 2001(a)(2) (2019).
41

See Annova Common Infrastructure, LLC, 170 FERC ¶ 61,140, at P 6 (2020)
(dismissing a request for rehearing received by the Commission at 5:45 p.m., after the
5:00 p.m. on the day of the filing deadline); Tex. LNG Brownsville, LLC, 170 FERC
¶ 61,139, at P 7 (2020) (dismissing a request for rehearing received by the Commission at
5:48 p.m., after the 5:00 p.m. on the day of the filing deadline); Atl. Coast Pipeline, LLC,
164 FERC ¶ 61,110, at P 12 (2018) (dismissing requests for rehearing received at
5:02 p.m. and 10:19 p.m., after 5:00 p.m. on the day of the filing deadline); NEXUS Gas
Transmission, LLC, 164 FERC ¶ 61,054, at P 12 (2018) (dismissing a request for
rehearing received by the Commission at 9:29 p.m., after the 5:00 p.m. on the day of the
filing deadline). Here, the rehearing request was received at 7:54 p.m. on April 20, so that
it was considered filed on April 21, one day too late.
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arguments are addressed below as their rehearing request “incorporate[s] by reference all
arguments, facts, and authorities cited in the Request for Rehearing and Stay of Order
filed today in this cause by Sierra Club . . . .”42
D.

Party Status

Under NGA section 19(a) and Rule 713(b) of the Commission’s Rules and Practice
and Procedure, only a party to a proceeding is eligible to request rehearing of a final
Commission decision.43 Any person seeking to become a party must file a motion to
intervene pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure.44
The Niskanen Center, Neal C. Brown Family LLC, Wilfred Brown, Chet N. Brown, and
Twyla Brown never sought to intervene in either the Jordan Cove LNG Terminal or Pacific
Connector Pipeline proceedings and they may not join in the rehearing request filed by
Sierra Club. Further, Elizabeth A. Hyde, Richard Brown, Alisa Acosta, and James
Dahlman never sought to intervene in the Jordan Cove LNG Terminal proceeding;
accordingly, they may not join in the rehearing request filed by Sierra Club as to the that
proceeding.45
E.

Deficient Rehearing Request

The NGA requires that a request for rehearing set forth the specific grounds on
which it is based.46 Additionally, Rule 713 of Commission’s regulations provide that
requests for rehearing must “[s]tate concisely the alleged error in the final decision” and
“include a separate section entitled ‘Statement of Issues,’ listing each issue in a separately
enumerated paragraph” that includes precedent relied upon.47 Any issue not so listed will

42

Kenneth E. Cates et al. Rehearing Request at 1. In addition, as noted below the
Commission does not permit rehearing requests to incorporate by reference arguments
from other filings. Infra PP15, 17.
43

15 U.S.C. § 717f(a) (2018); 18 C.F.R. § 385.713(b) (2019).

44

18 C.F.R. § 385.214(a)(3) (2019).

45

On April 13, 2020, Mark Sheldon filed a request for rehearing and stay of the
Authorization Order. On May 5, 2020, the Commission issued a notice rejecting Mr.
Sheldon’s request for rehearing and stay because he is not a party to the proceedings. See
15 U.S.C. § 717r(a) (2018); 18 C.F.R. §§ 385.212(a)(2), 385.214 (2019).
46

15 U.S.C. § 717r(a).

47

18 C.F.R. § 385.713 (2019).
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be deemed waived.48 Consistent with these requirements, the Commission “has rejected
attempts to incorporate by reference arguments from a prior pleading because such
incorporation fails to inform the Commission as to which arguments from the referenced
pleading are relevant and how they are relevant.”49
Klamath Tribes’ April 17, 2020 request for rehearing is deficient because it fails to
include a Statement of Issues section separate from its arguments, as required by
Rule 713 of the Commission’s Rules of Practice and Procedure. Accordingly, we dismiss
Klamath Tribes’ rehearing request. However, we note that Klamath Tribes joined Sierra
Club’s request for rehearing, which raises the same issues and is addressed below.
The rehearing petitions filed by Klamath Tribes, Cow Creek Band, Confederated
Tribes, and Ms. McCaffree attempt to incorporate by reference arguments made in prior
pleadings, other requests for rehearing, or the dissent to the Authorization Order.50 As
noted above, this is improper and we will not consider such arguments. To the extent the
arguments incorporated by reference are properly raised in other requests for rehearing,
they are addressed below.

48

Id. § 385.713(c)(2) (2019).

49

San Diego Gas & Elec. Co. v. Sellers of Market Energy, 127 FERC ¶ 61,269, at
P 295 (2009). See Tenn. Gas Pipeline Co., L.L.C., 156 FERC ¶ 61,007, at P 7 (2016)
(“the Commission’s regulations require rehearing requests to provide the basis, in fact
and law, for each alleged error including representative Commission and court precedent.
Bootstrapping of arguments is not permitted.”). See also ISO New England, Inc.,
157 FERC ¶ 61,060, at P 4 (2016) (explaining that the identical provision governing
requests for rehearing under the Federal Power Act “requires an application for rehearing
to ‘set forth specifically the ground or grounds upon which such application is based,’
and the Commission has rejected attempts to incorporate by reference grounds for
rehearing from prior pleadings”); Alcoa Power Generating, Inc., 144 FERC ¶ 61,218, at
P 10 (2013) (“The Commission, however, expects all grounds to be set forth in the
rehearing request, and will dismiss any ground only incorporated by reference.”)
(citations omitted).
50

Klamath Tribes Rehearing Request at 1 (incorporating by reference arguments
made in Sierra Club’s request for rehearing); Cow Creek Band Rehearing Request at 8
(incorporating by reference arguments made in prior comments); Confederated Tribes
Rehearing Request at 14-15 (incorporating by reference arguments made in prior
comments and the dissent to the Authorization Order); McCaffree Rehearing Request
at 7, 34 (incorporating by reference arguments made in in prior comments; the State of
Oregon’s, Sierra Club’s, and the Confederated Tribes’ requests for rehearing; and the
dissent to the Authorization Order).
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Answer

On May 5, 2020, Jordan Cove and Pacific Connector filed a motion for leave to
answer and answer to the requests for rehearing. Rule 713(d)(1) of the Commission’s
Rules of Practice and Procedure prohibits answers to a request for rehearing.51
Accordingly, we reject Jordan Cove’s and Pacific Connector’s filing.
G.

Evidentiary Hearing

Sierra Club asserts that the Commission must hold an evidentiary hearing to
resolve substantial disputed issues regarding the conclusion that the project is in the
public interest, and the alleged lack of completed studies, data gaps and lack of
information on impacts to local and regional businesses, water quality and quantity
impacts, greenhouse gas (GHG) impacts, and health and safety impacts.52 Sierra Club
contends that an evidentiary hearing would allow the Commission to fully meet its
obligations under the NGA, National Environmental Policy Act (NEPA), and the Fifth
Amendment to the U.S. Constitution.53
An evidentiary, trial-type hearing is necessary only where there are material issues of
fact in dispute that cannot be resolved on the basis of the written record.54 No party has
raised a material issue of fact that the Commission cannot resolve on the basis of the written
record. As demonstrated by the discussion below, the existing written record provides a
sufficient basis to resolve the issues relevant to this proceeding. The Commission has done
all that is required by giving interested parties an opportunity to participate through
evidentiary submission in written form.55 Further, we disagree with Sierra Club’s cursory
statement that an evidentiary hearing is required to enable the Commission to meet its
obligations under the NGA, NEPA, and the Fifth Amendment. Sierra Club is obligated to
“set forth specifically the ground or grounds upon which” its request for rehearing is
based.56 Simply making blanket allegations that the Commission violated the law without
51

18 C.F.R. § 385.713(d)(1) (2019).

52

Sierra Club Rehearing Request at 44-45.

53

Id. at 45.

54

See, e.g., S. Union Gas Co. v. FERC, 840 F.2d 964, 970 (D.C. Cir.
1988); Dominion Transmission, Inc., 141 FERC ¶ 61,183, at P 15 (2012).
55
56

Moreau v. FERC, 982 F.2d 556, 568 (D.C. Cir. 1993).

15 U.S.C. § 717r(a) (2018). See also Constellation Energy Commodities Group,
Inc. v. FERC, 457 F.3d 14, 22 (D.C. Cir. 2006) (“Each quoted passage states a
conclusion; neither makes an argument. Parties are required to present their arguments to
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any explanation or analysis does not meet this requirement. Accordingly, we affirm the
Authorization Order’s denial of Sierra Club’s request for a trial-type evidentiary hearing.57
We disagree with Sierra Club’s contention that we did not act on Stacey
McLaughlin’s request for additional procedures.58 In the Authorization Order, the
Commission found that implementing additional procedures was not needed or
appropriate: “this order reviews both the non-environmental and environmental issues
associated with the proposals.”59 We agree.
III.

Stay Request

Sierra Club requests that the Commission stay the Authorization Order pending
issuance of an order on rehearing.60 NRDC joins Sierra Club’s request for a stay, arguing
that by issuing the Authorization Order in the midst of the COVID-19 pandemic, the
Commission unnecessarily exposed affected landowners to immediate, irreparable injury
through eminent domain condemnation actions, requiring them to divert their attention to
ensure that they protect their legal rights due to mandatory filing deadlines under the
NGA.61 On May 5, 2020, Jordan Cove and Pacific Connector filed an answer to the
requests for stay. This order addresses and denies Sierra Club’s and NRDC’s requests for
rehearing; accordingly, we dismiss the requests for stay as moot.
IV.

Discussion
A.

Natural Gas Act
1.

Denial of an Identical Application in 2016

Petitioners assert that the Commission’s approval of the projects in the Authorization
Order, after denying an “identical” project application in 2016, was arbitrary and capricious

the Commission in such a way that the Commission knows ‘specifically … the ground on
which rehearing [i]s being sought.’”).
57

Authorization Order, 170 FERC ¶ 61,202 at P 26.

58

Sierra Club Rehearing Request at 44.

59

Authorization Order, 170 FERC ¶ 61,202 at P 28.

60

Sierra Club Rehearing Request at 107, 110.

61

NRDC Rehearing Request at 106.
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without a more substantial justification.62 NRDC states that the “only material difference
between the ‘new’ Project and the Project denied in 2016 is that Pacific Connector
conducted an Open Season in which it received no creditworthy bids[.]”63
The Authorization Order explained in detail how the proposal approved in the
Authorization Order differed from the proposal denied in the 2016 Order in several key
aspects.64 As the Commission explained in the Authorization Order, the 2016 Order
“denied Pacific Connector’s proposal because Pacific Connector, by failing to provide
precedent agreements or sufficient other evidence of need, failed to demonstrate market
support for its proposal.”65 Pacific Connector sought rehearing of the 2016 Order, in an
attempt to reopen the record to provide evidence of market demand for the project, in the
form of precedent agreements for approximately 77% of the project’s capacity, which
had been entered into less than a month after the issuance of the 2016 Order.66 The
Commission declined to reopen the record, finding that Pacific Connector had not met the
“heavy burden” required to justify reopening a proceeding; specifically, the Commission
found that Pacific Connector had not identified any “extraordinary circumstances” that
would overcome an agency’s interest in finality, as Pacific Connector had sufficient time
during the life of the proceeding to demonstrate market demand for the project.67
Significantly, however, the Commission reiterated the finding in the 2016 Order that the
denial was without prejudice to Jordan Cove and Pacific Connector submitting an
application in the future, “should the companies show a market need for these services in
the future.”68
This is precisely what Pacific Connector and Jordan Cove provided in the instant
proceeding. As the Commission explained in the Authorization Order, Pacific Connector
provided evidence that it had entered into a long-term precedent agreement with Jordan
62

Id. at 9-11; State of Oregon Rehearing Request at 43-49; McCaffree Rehearing
Request at 10.
63

NRDC Rehearing Request at 13 (emphasis in original).

64

Authorization Order, 170 FERC ¶ 61,202 at P 35 (citing 2016 Order, 157 FERC
¶ 61,194 at P 29).

P 48).

65

Id. P 35.

66

2016 Order, 157 FERC ¶ 61,194 at P 13.

67

Id. P 17.

68

Id. P 27 (quoting Jordan Cove Energy Project, L.P., 154 FERC ¶ 61,160 at
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Cove for approximately 96% of the project’s capacity, which, as discussed below, is
sufficient evidence of market demand for the project.69 Accordingly, the petitioners’
requests for rehearing on this matter are denied.
2.

Principal Place of Business

Ms. McCaffree states that the Commission erred in finding that Jordan Cove and
Pacific Connector’s principal place of business is Houston, Texas.70 The Commission’s
regulations pertaining to applications under section 3 of the NGA require applicants to
indicate the “town or city where the applicant’s principal office is located.”71 Similarly,
the Commission’s regulations for applications under section 7 of the NGA require
applicants to set forth their principal place of business.72 The Authorization Order stated
that Jordan Cove and Pacific Connector are both Delaware limited partnerships, each
with its principal place of business in Houston, Texas, which was what was indicated in
the application.73
Ms. McCaffree contends that Portland, Oregon, is the location where Jordan Cove
and Pacific Connector direct, control, and coordinate the project entities’ activities and
claims that Portland, Oregon, is the applicants’ principal place of business.74 There is no
statutory, regulatory, or policy requirement that binds an applicant’s principal place of
business to the place from which it expects to direct, control, and/or coordinate project
activities. Moreover, Ms. McCaffree has not provided any support for the claim that
69

Authorization Order, 170 FERC ¶ 61,202 at PP 64-65; Pacific Connector
Application at 15. Petitioners cite to F.C.C. v. Fox Television Stations, Inc., 556 U.S.
502 (2009), to support their argument that although the Commission may “change its
position, it must provide a substantial justification when the new position rests upon
factual findings that contradict the prior position.” NRDC Rehearing Request at 14; State
of Oregon Rehearing Request at 43. As we explained above, the facts of the 2016 case
are substantially different to the facts presented here. In the present case, Pacific
Connector provided precedent agreements for service—agreements that were notably
lacking from the 2016 case until after the Commission issued its order denying the
project, leading the Commission to deny the proposal.
70

McCaffree Rehearing Request at 36.

71

18 C.F.R. § 153.7(a)(3) (2019).

72

18 C.F.R. § 157.6(b)(1) (2019).

73

Authorization Order, 170 FERC ¶ 61,202 at P 4.

74

McCaffree Rehearing Request at 36.
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project activities would not be directed, controlled, and/or coordinated from Houston,
Texas. Jordan Cove and Pacific Connector attested in their application that their
principal office is in Houston, Texas, and Ms. McCaffree has provided no support for her
claims to the contrary. Moreover, the place of business was not a material matter in the
Authorization. Accordingly, the request for rehearing on this issue is denied.
3.

Need for the Pacific Connector Pipeline

Several petitioners allege that in the Authorization Order, the Commission failed
to demonstrate that the Pacific Connector Pipeline is required by the public convenience
and necessity.75 Specifically, petitioners asserted that: (1) Pacific Connector’s precedent
agreements with Jordan Cove are not an adequate indicator of need for the pipeline;76
(2) the Commission improperly ignored evidence that there was no domestic market
demand for the transportation of natural gas on the Pacific Connecter Pipeline;77 and
(3) the Commission improperly stated that the Pacific Connector would provide public
benefits to American natural gas producers when the gas to be transported on the pipeline
would be produced in Canada.78
First, petitioners assert that is in inappropriate for the Commission to rely on
Pacific Connector’s precedent agreements with Jordan Cove as evidence of the public
need for the project.79 Sierra Club takes issue with the Commission’s policy of not
“look[ing] behind” precedent agreements, asserting that this policy is arbitrary and
capricious, particularly in instances, such as this, where precedent agreements have been
entered into with only one affiliate buyer, subscribing capacity for a “speculative”
project.80 Petitioners also argue that the Commission erred in assessing the public
benefits of Pacific Connector’s precedent agreements with Jordan Cove, as those
precedent agreements were “for export,” and no public benefits would be derived from
75

NRDC Rehearing Request at 17-35; Sierra Club Rehearing Request at 5-18;
State of Oregon Rehearing Request at 46-49; McCaffree Rehearing Request at 8-9.
76

NRDC Rehearing Request at 17-30; Sierra Club Rehearing Request at 5-13;
State of Oregon Rehearing Request at 46-47; McCaffree Rehearing Request at 8-9.
77

NRDC Rehearing Request at 31-35.

78

Id. at 31; Sierra Club Rehearing Request at 15-18; State of Oregon Rehearing
Request at 47-49.
79

NRDC Rehearing Request at 17-30; Sierra Club Rehearing Request at 5-13;
State of Oregon Rehearing Request at 42-47.
80

Sierra Club Rehearing Request at 7.

20200522-3018 FERC PDF (Unofficial) 05/22/2020

USCA Case #20-1172

Document #1845056

Filed: 05/27/2020

Page 20 of 89

Docket Nos. CP17-495-001 and CP17-494-001

- 16 -

the service provided, and that it would otherwise be inappropriate to credit export
capacity in the Commission’s public convenience and necessity analysis, under the U.S.
Court of Appeals for the D.C. Circuit’s opinion in City of Oberlin v. FERC.81 Further,
petitioners allege, beside the precedent agreements, additional evidence indicates that
there is a lack of market for the Pacific Connector Pipeline, as no market exists for LNG
to be exported from the Jordan Cove LNG Terminal.82
We affirm the Commission’s finding in the Authorization Order that precedent
agreements are significant evidence of demand for a project.83 As the court stated
in Minisink Residents for Environmental Preservation & Safety v. FERC, and again
in Myersville Citizens for a Rural Community, Inc. v. FERC, nothing in the Certificate
Policy Statement or in any precedent construing it suggests that the policy statement
requires, rather than permits, the Commission to assess a project’s benefits by looking
81

NRDC Rehearing Request at 22-31 (citing City of Oberlin, Ohio v. FERC, 937
F.3d 599, 605 (D.C. Cir. 2019) (City of Oberlin)); Sierra Club Rehearing Request at 1219 (same); State of Oregon Rehearing Request at 46-47 (same); McCaffree Rehearing
Request at 8 (same).
82
83

NRDC Rehearing Request at 31-35; McCaffree Rehearing Request at 8.

Authorization Order, 170 FERC ¶ 61,202 at P 61 (citing Minisink Residents for
Envtl. Pres. & Safety v. FERC, 762 F.3d 97, 110 n.10 (D.C. Cir. 2014) (Minisink); Sierra
Club v. FERC, 867 F.3d 1357, 1379 (D.C. Cir. 2017) (affirming Commission reliance on
preconstruction contracts for 93% of project capacity to demonstrate market need));
Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227, at
61,748 (1999), clarified, 90 FERC ¶ 61,128, further clarified, 92 FERC ¶ 61,094 (2000)
(Certificate Policy Statement) (precedent agreements, though no longer required,
“constitute significant evidence of demand for the project”)); Twp. of Bordentown v.
FERC, 903 F.3d 234, 263 (3d Cir. 2018) (“As numerous courts have reiterated, FERC
need not ‘look[] beyond the market need reflected by the applicant’s existing contracts
with shippers.’”) (quoting Myersville Citizens for a Rural Cmty., Inc. v. FERC, 183 F.3d
1291, 1301, 1311 (D.C. Cir. 2015) (Myersville)); Appalachian Voices v. FERC, No. 171271, 2019 WL 847199 at *1 (D.C. Cir. Feb.19, 2019) (unpublished) (precedent
agreements are substantial evidence of market need); see also Midship Pipeline Co., LLC,
164 FERC ¶ 61,103, at P 22 (2018) (long-term precedent agreements for 64 percent of
the system’s capacity is substantial demonstration of market demand); PennEast Pipeline
Co., LLC, 164 FERC ¶ 61,098, at P 16 (2018) (affirming that the Commission is not
required to look behind precedent agreements to evaluate project need); NEXUS Gas
Transmission, LLC, 160 FERC ¶ 61,022, at P 41 (2017), order on reh’g, 164 FERC
¶ 61,054 (2018), aff’d in relevant part, City of Oberlin, 937 F.3d at 605 (finding need for
a new pipeline system that was 59% subscribed).
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beyond the market need reflected by the applicant’s precedent agreements with
shippers.84 As stated in the Authorization Order, approximately 96% of the Pacific
Connector’s capacity has been subscribed by Jordan Cove under precedent agreements,
one of which is a long-term precedent agreement.85 Thus, there is sufficient evidence in
the record to support our finding that the service to be provided by the pipeline is
needed.86
NRDC asserts that the Commission’s finding that Pacific Connector’s precedent
agreements with Jordan Cove are sufficient evidence of demand for the project is
inconsistent with its denial of an application to construct a pipeline in Independence
Pipeline Company.87 NRDC argues that that the facts in Independence are “remarkably
similar” to those here, and states that because Pacific Connector “had every ability and
reason to enter into precedent agreements at least seven years ago” and yet only entered
into precedent agreements after the Commission denied Pacific Connector and Jordan
Cove’s application in 2016, that we should look upon the precedent agreements in this
proceeding with suspicion.88

84

Minisink, 762 F.3d at 110 n.10; see also Myersville, 183 F.3d at 1311. Further,
Ordering Paragraph (G) of the Authorization Order requires Pacific Connector to file a
written statement affirming that it has executed contracts for service at the levels provided
for in their precedent agreement prior to commencing construction. Authorization Order,
170 FERC ¶ 61,202 at ordering para. (G).
85

Authorization Order, 170 FERC ¶ 61,202 at PP 17, 65. The other precedent
agreement relates to service during commissioning of the Jordan Cove LNG terminal. Id.
P 17.
86

See, e.g., Midship Pipeline Co., LLC, 164 FERC ¶ 61,103 at P 22 (long-term
precedent agreements for 64% of the system’s capacity is substantial demonstration of
market demand); NEXUS Gas Transmission, LLC, 160 FERC ¶ 61,022 at P 41, order on
reh’g, 164 FERC ¶ 61,054, aff’d in relevant part, City of Oberlin, 937 F.3d at 605
(finding need for a new pipeline system that was 59% subscribed); Elba Express Co.,
L.L.C., 155 FERC ¶ 61,293, at P 8 (2016) (granting partial waiver where five of six
shippers executed contracts, representing approximately 58% of the project’s capacity);
Dominion Transmission Inc., 136 FERC ¶ 61,031, at P 8 (2011) (granting partial waiver
where shippers executed contracts representing approximately
75% of the project’s capacity).
87

89 FERC ¶ 61,283 (1999) (Independence).

88

NRDC Rehearing Request at 17-22.
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NRDC’s argument misapplies the reasoning in Independence and inappropriately
disregards the factual differences between these two proceedings. As an initial matter,
the “remarkable similarities” NRDC points to are almost entirely between the
Independence proceeding and the 2016 proceeding.89 As explained in the Authorization
Order, in Independence, the Commission denied Independence’s application construct to
an interstate natural gas pipeline after finding that Independence failed to provide
contractual evidence of market support for the project, and was only able to present the
required contractual evidence by creating an affiliate shipper and entering into a
precedent agreement with it on the eve of a Commission-imposed deadline to present the
required evidence.90 NRDC asserts that circumstances here are similar to the
Independence proceeding because in 2016 the Commission denied Pacific Connector’s
application for similarly failing to demonstrate contractual evidence of market demand
for the project, and Pacific Connector only presented evidence of demand for the project
after the Commission had indicated it would deny the application.91
The Authorization Order explained that here, unlike either the Independence or
Jordan Cove/Pacific Connector 2016 proceedings, Pacific Connector’s current
application included signed precedent agreements, including a long-term precedent
agreement with Jordan Cove for 96% of the Pacific Connector Pipeline’s capacity,
something we find significant, and sufficient, evidence of demand for the project.92
Thus, as demonstrated in the Authorization Order, Independence is inapposite here.93
Finally, NRDC’s unsupported argument that the Commission must look upon
Pacific Connector’s precedent agreements with Jordan Cove with skepticism because
Pacific Connector could have entered into these agreements any time in the last “four” or
“seven” years, and therefore the precedent agreements likely were created only to falsify
evidence of market demand,94 is similarly without merit, and is rejected.95

89

Id. at 18-19.

90

Authorization Order, 170 FERC ¶ 61,202 at P 63.

91

NRDC Rehearing Request at 17-22.

92

Authorization Order, 170 FERC ¶ 61,202 at P 63.

93

Id.

94

NRDC Rehearing Request at 19-21.

95

Because Commission findings as to the facts must be supported by substantial
evidence to be considered conclusive, 15 U.S.C. § 717r(b) (2018), the Commission
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Regardless, petitioners argue that the Commission should look beyond the need
for transportation of natural gas in interstate commerce evidenced by the precedent
agreements in this proceeding and make a judgement based on how the gas will be used
after it is delivered at the end of the pipeline and the interstate transportation is
completed.96 However, under Commission policy, if there are precedent or service
agreements, the Commission does not, and need not, make judgments about the needs of
individual shippers97 or ultimate end use of the commodity, and we see no justification to
make an exception to that policy here.
NRDC and the State of Oregon98 argue that the Authorization Order is inconsistent
with the D.C. Circuit’s ruling in City of Oberlin.99 NRDC asserts that the D.C. Circuit
“held that contracts for the export of gas cannot be factored into a Section 7 public
convenience and necessity review[.]”100 NRDC misreads the D.C. Circuit’s holding in
City of Oberlin, which was that the Commission must fully explain why “it is lawful to
credit precedent agreements with foreign shippers serving foreign customers toward a
finding that an interstate pipeline is required by the public,” not that doing so is
unlawful.101 In compliance with the D.C. Circuit’s directive in City of Oberlin, the
Authorization Order did precisely this.102 Nonetheless, we provide additional explanation
below.
As an initial matter, the D.C. Circuit’s directive in City of Oberlin is not directly
implicated here. As noted, the D.C. Circuit directed the Commission to explain why “it
is lawful to credit precedent agreements with foreign shippers servicing foreign

cannot accept unsupported arguments.
96

McCaffree Rehearing Request at 8-9; State of Oregon Rehearing Request at 4347; Sierra Club Rehearing Request at 9-11; NRDC Rehearing Request at 9-34.
97

Certificate Policy Statement, 88 FERC at 61,744 (citing Transcontinental Gas
Pipe Line Corp., 82 FERC ¶ 61,084, at 61,316 (1998)).
98

NRDC Rehearing Request at 22-31; State of Oregon Rehearing Request at 46-

99

937 F.3d 599.

47.

100

NRDC Rehearing Request at 22.

101

City of Oberlin, 937 F.3d 599, 607.

102

See Authorization Order, 170 FERC ¶ 61,202 at PP 84-86.
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customers . . . .”103 In this case, Pacific Connector has provided precedent agreements
with Jordan Cove, a domestic shipper, to transport gas in interstate commerce to the
Jordan Cove LNG Terminal and it cannot operate without the gas to be delivered via the
pipeline.
We also find that it is appropriate for the Commission to give credit to the
precedent agreements in this case for transportation of gas that the shipper intends to
liquefy for export. To determine whether the Commission may give credit to the
precedent agreements in this case, we turn to the text of the statute. NGA section 7(e)
requires the Commission to issue a certificate if the Commission finds that the applicant’s
proposal “is or will be required by the present or future public convenience and
necessity.”104 The courts have stated that the Commission must consider “all factors
bearing on the public interest,”105 Petitioners cite no precedent, and we are aware of
none, to suggest that the Commission should exclude Pacific Connector’s precedent
agreements from that broad assessment.
On the contrary, as we stated in the Authorization Order, Congress directed, in
NGA section 3(c), that the importation or exportation of natural gas from or to “a nation
with which there is in effect a free trade agreement requiring national treatment for trade
in natural gas, shall be deemed to be consistent with the public interest, and applications
for such importation or exportation shall be granted without modification or delay.”106 In
addition, NGA section 3(a) requires the approval of export to any country unless the
proposed exportation “will not be consistent with the public interest.”107 The D.C.
Circuit has found that the language in NGA section 3(a) demonstrates that “NGA § 3,
unlike § 7, ‘sets out a general presumption favoring such authorization.’”108 While these
provisions of the NGA are not directly implicated by Pacific Connector’s application
under NGA section 7(c), they do inform our determination that the proposed pipeline is
103

City of Oberlin, 937 F.3d 599, 607.

104

Id. 717f(e).

105

Atl. Refining Co. v. Pub. Serv. Comm’n of State of N.Y., 360 U.S. 378,
391 (“This is not to say that rates are the only factor bearing on the public convenience
and necessity, for § 7(e) requires the Commission to evaluate all factors bearing on the
public interest.”).
106

15 U.S.C. § 717b(c) (2018).

107

Id. § 717b(a).

108

EarthReports, Inc. v. FERC, 828 F.3d 949, 953 (2016) (citing W. Va. Pub.
Servs. Comm’n v. Dep’t of Energy, 681 F.2d 847, 856 (D.C. Cir. 1982).
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in the public convenience and necessity because it will support the public interest of
exporting natural gas to FTA countries. We therefore find that it is permissible for the
Commission to consider precedent agreements with LNG export facilities as one of the
factors bearing on the public interest in its public convenience and necessity
determination.
We also disagree with the parties’ argument that the Commission cannot credit the
precedent agreements because the contracts will “purely benefit foreign customers.”109
We view transportation service for all shippers as providing domestic public benefits, and
do not weigh various prospective end uses differently for the purpose of determining
need. This includes shippers transporting gas in interstate commerce for eventual export,
since such transportation will provide domestic public benefits, including: contributing
to the development of the gas market, in particular the supply of reasonably-priced gas;
adding new transportation options for producers, shippers, and consumers; boosting the
domestic economy and the balance of international trade; and supporting domestic jobs in
gas production, transportation, and distribution, and domestic jobs in industrial sectors
that rely on gas or support the production, transportation, and distribution of gas.
In this case, the Authorization Order stated the Pacific Connector will provide
additional capacity to transport gas out of the Rocky Mountain production area and that
one of the Pacific Connector Pipeline’s primary interconnects, Ruby Pipeline, “extend[s]
from Wyoming to Oregon, delivering gas from the Rocky Mountain production area to
west coast markets.”110 Furthermore, as discussed above, the production and sale of
domestic gas contributes to the growth of the economy and supports domestic jobs in gas
production, transportation, and distribution. These are valid domestic public benefits of
the Pacific Connector Pipeline, which do not require us to distinguish between gas
supplies that will be consumed domestically and those that will be consumed abroad.111
In addition, looking at the situation broadly, gas imports and exports benefit
domestic markets; thus, contracts for the transportation of gas that will be imported or
exported are appropriately viewed as indicative of a domestic public benefit. The North
American gas market has numerous points of export and import, with volumes changing
constantly in response to changes in supply and demand, both on a local scale, as local
distribution companies’ and other users’ demand changes, and on a regional or national

109

NRDC Rehearing Request 23.

110

Authorization Order, 170 FERC ¶ 61,202 at PP 47, 85.

111

Accordingly, despite Ms. McCaffree’s contention, the Pacific Connector
pipeline is not a “section 3 pipeline.” See Authorization Order, 170 FERC ¶ 61,202 at
PP 48-51.
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scale, as the market shifts in response to weather and economic patterns.112 Any
constraint on the transportation of domestic gas to points of export risks negating the
efficiency and economy the international trade in gas provides to domestic consumers.
Sierra Club next claims that it is inappropriate for the Commission to rely on
Pacific Connector’s precedent agreements where they have been entered into with only
one affiliate buyer.113 Affiliation with a project sponsor does not lessen a shipper’s need
for capacity and its contractual obligation to pay for its subscribed service.114 “[A]s long
as the precedent agreements are long term and binding, we do not distinguish between
pipelines’ precedent agreements with affiliates or independent marketers in establishing
market need for a proposed project.”115 We find that the relationship between Jordan
Cove and Pacific Connector will neither lessen Pacific Connector’s need for capacity nor
diminish Jordan Cove’s obligation to pay for its capacity under the terms of its
contract.116 When considering applications for new certificates, the Commission’s sole
112

See, e.g., U.S. Energy Information Administration (EIA), Colorado State
Profile and Energy Estimates (updated March 12, 2019),
https://www.eia.gov/state/analysis.php?sid=CO#55 (describing Colorado as the seventhlargest natural gas producing state in the nation, with minimal natural gas storage
capacity, and transporting gas to the west coast); EIA, Natural Gas Weekly Update,
October 24, 2018, https://www.eia.gov/naturalgas/weekly/
archivenew_ngwu/2018/10_25/ (pipeline explosion in Canada leads to lower U.S. gas
imports and higher regional prices).
113

Sierra Club Rehearing Request at 7.

114

See Mountain Valley Pipeline, LLC, 161 FERC ¶ 61,043, at P 45 (2017), order
on reh’g, 163 FERC ¶ 61,197, at P 90 (2018), aff’d, Appalachian Voices v. FERC, No.
17-1271, 2019 WL 847199, at *3 (D.C. Cir. Feb. 19, 2019) (Mountain Valley). See also,
e.g., Greenbrier Pipeline Co., LLC, 101 FERC ¶ 61,122, at P 59 (2002), reh’g denied,
103 FERC ¶ 61,024 (2003).
115

Millennium Pipeline Co. L.P., 100 FERC ¶ 61,277, at P 57 (2002) (Millennium)
(citing Tex. E. Transmission Corp., 84 FERC ¶ 61,044 (1998)). See also City of Oberlin,
937 F.3d at 605 (finding petitioners’ argument that precedent agreements with affiliates
are not the product of arms-length negotiations without merit, because the Commission
explained that there was no evidence of self-dealing and stated that the pipeline would
bear the risk of unsubscribed capacity); Myersville Citizens for a Rural Community, Inc.
v. FERC, 783 F.3d 1301, 1311 (D.C. Cir. 2015) (Myersville) (rejecting argument that
precedent agreements are inadequate to demonstrate market need).
116

Further, without compelling record evidence, we will not speculate on the
motives of a regulated entity or its affiliate.
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concerns regarding affiliates of the pipeline as shippers is whether there may have been
undue discrimination against a non-affiliate shipper.117 Here, the Commission did not
find118 any evidence of impropriety or self-dealing to indicate anti-competitive behavior
or affiliate abuse. We affirm that determination.
Finally, NRDC contends that additional evidence, particularly signals in the LNG
market, suggest that the Pacific Connector Pipeline is not needed.119 Unlike under NGA
section 7, the Commission does not assess market need for LNG exports under NGA
section 3. Rather, as we have explained previously, DOE has exclusive jurisdiction over
commodity exports, and issues inherent in that decision.120 And here, as noted in the
Authorization Order, DOE has already determined that Jordan Cove’s exportation of 438
Bcf per year of domestically-produced natural gas to free trade nations is consistent with
the public interest. Therefore, no further analysis by the Commission regarding market
need for LNG is required or permitted.
4.

The Public Interest Determination for the Jordan Cove LNG
Terminal

Petitioners assert that the Commission erred in finding that the Jordan Cove LNG
Terminal is consistent with the public interest. Specifically, petitioners state that the
Jordan Cove LNG Terminal is not consistent with the public interest, as: (1) its only
source of gas (the Pacific Connector Pipeline) is not required by the public convenience
and necessity;121 (2) Jordan Cove failed to demonstrate a market need for its LNG (as it
did in 2016);122 and (3) the Commission improperly relied on the economic benefits of
the exportation of LNG as a commodity in its determination that Jordan Cove is in the
public interest.123

117

See 18 C.F.R. § 284.7(b) (2019) (requiring transportation service to be
provided on a non-discriminatory basis).
118

Authorization Order, 170 FERC ¶ 61,202 at PP 76-77.

119

NRDC Rehearing Request at 31-35.

120

Rio Grande LNG, LLC, 170 FERC ¶ 61,046, at n.26 (2020).

121

NRDC Rehearing Request at 35-36.

122

McCaffree Rehearing Request at 8-9.

123

State of Oregon Rehearing Request at 27-29.
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NRDC, citing to the Commission’s 2016 denial of Pacific Connector and Jordan
Cove’s previous proposals, again argues that Jordan Cove cannot be consistent with the
public interest because there is no need for the Pacific Connector Pipeline, the Jordan
Cove LNG Terminal’s sole source of natural gas.124 As demonstrated in the
Authorization Order125 and above,126 the Pacific Connector Pipeline is required by the
public convenience and necessity; therefore, this argument fails.
Additionally, Ms. McCaffree’s assertion that the Jordan Cove LNG Terminal is
not consistent with the public interest due to an “unrealistic assessment of market
demand”127 similarly fails. As we discussed above, while it is outside of the
Commission’s NGA section 3 authority to assess market demand for LNG exports, we
view the DOE’s approval of Jordan Cove’s application to export LNG to FTA nations as
sufficient evidence of market demand.128
The State of Oregon asserts that the Commission cannot disclaim jurisdiction over
the export of the LNG commodity pursuant to section 3 of the NGA, while also relying
on the benefits of those exports, including “benefits to the local and regional economy”
and “the provision of new market access for natural gas producers” in determining the
Jordan Cove LNG Terminal is consistent with the public interest.129 The State of Oregon
is mistaken. As the Commission stated in the Authorization Order, and as acknowledged
by the State of Oregon, section 3 of the NGA does not provide the Commission any
authority to approve or disapprove the import or export of LNG.130 The Commission, in
assessing whether or not the construction and operation of the Jordan Cove LNG
Terminal would be consistent with the public interest, does not examine economic claims
relating to the exportation of the commodity of natural gas, which are within DOE’s
exclusive jurisdiction, nor did the Commission rely on these claims in determining that
the siting, construction, and operation of the Jordan Cove LNG Terminal was not
inconsistent with the public interest. While the Commission acknowledged the economic
124

NRDC Rehearing Request at 35-36.

125

Authorization Order, 170 FERC ¶ 61,202 at PP 294.

126

See supra PP 28-47.

127

McCaffree Rehearing Request at 8-9.

128

See supra P 44.

129

State of Oregon Rehearing Request at 27-29.

130

Authorization Order, 170 FERC ¶ 61,202 at P 32; see 15 U.S.C. § 717b (2018);
State of Oregon Rehearing Request at 28-29.
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benefits of the proposal, the Commission’s determination examined other factors,
including the prior use of the site, the mitigation of environmental impacts, as well as
PHMSA’s Letter of Determination that the siting of the LNG terminal would comply
with federal safety standards.131
5.

Open Season for Capacity Subject to a Right of First Refusal

As part of its application, Pacific Connector filed a pro forma open-access tariff
applicable to services provided on its proposed pipeline. Pacific Connector proposed
open season procedures if capacity posted for bidding is subject to a right of first refusal
(ROFR). Section 284.221(d)(2) of the Commission’s regulations gives eligible shippers
a regulatory right to request an open season to potentially avoid pre-granted abandonment
of their ROFR capacity.132
Pacific Connector’s proposed General Terms and Conditions (GT&C) section 10.4
states that “[Pacific Connector] may … hold an open season for capacity that is subject to
a [Right of First Refusal], no earlier than eighteen (18) Months prior to the termination or
expiration date or potential termination date for the eligible Service Agreement.”133 The
Commission concluded that the proposed 18-month period would not be consistent with
the 6- to 12- month period that the Commission in Transcontinental Gas Pipe Line
Corporation found to be a reasonable period before a contract ends for a shipper to notify
the pipeline company whether the shipper wants to renew its contract.134 The
Commission directed Pacific Connector to revise its open season process for ROFR
capacity to be consistent with the timeframe in Transco I.135
On rehearing, Jordan Cove and Pacific Connector object to this directive and
renew the proposal to begin the open season for ROFR capacity up to 18 months prior to
the end date of a shipper’s existing service agreement.136 Jordan Cove and Pacific
Connector state that potential customers at the Jordan Cove LNG Terminal will not
contract for liquefaction services without assurance of a corresponding contract for
131

Authorization Order, 170 FERC ¶ 61,202 at P 40-43.

132

18 C.F.R. § 284.221(d)(2) (2019).

133

Authorization Order, 170 FERC ¶ 61,202 at P 127.

134

Id. at P 128 (quoting Transcontinental Gas Pipe Line Corporation, 103 FERC
¶ 61,295, at P 20 (2003) (Transco I)).
135

Authorization Order, 170 FERC ¶ 61,202 at P 128.

136

Jordan Cove and Pacific Connector Rehearing Request at 18-24.

20200522-3018 FERC PDF (Unofficial) 05/22/2020

USCA Case #20-1172

Document #1845056

Filed: 05/27/2020

Docket Nos. CP17-495-001 and CP17-494-001

Page 30 of 89

- 26 -

pipeline capacity, demonstrating a need to synchronize the contracting processes.137
Because the market demands of the Jordan Cove LNG Terminal require it to contract for
liquefaction capacity more than 12 months in advance, they explain the open season for
ROFR capacity on the pipeline must also begin more than 12 months in advance.138 They
assert that this mismatch in timing will materially and adversely impact both the LNG
Terminal’s and the Pipeline’s ability to execute contracts for their services.139
We grant rehearing and approve Pacific Connector’s proposed GT&C section 10.4
of its pro forma tariff. There are various competing interests to consider in determining
how soon before contract termination the ROFR process must be completed.140 An
existing shipper with ROFR capacity may have an interest in making a final decision
close to the time that its contract terminates, giving the shipper an opportunity to decide
whether and how much of its capacity to retain, not only in light of the current market
value of the capacity as shown by the third party bids in the open season, but also in light
of a current assessment of the existing shipper’s capacity needs.141 A third party bidder
may have an interest in knowing whether it has obtained the capacity well before the
existing shipper’s contract terminates.142 A winning third party bidder may need time to
finalize any business arrangements that are premised on obtaining the capacity before it
commences service.143 As Jordan Cove states, the market demands of its LNG terminal
require it to contract for capacity more than one year in advance,144 and liquefaction
agreements currently require customers to exercise extension options at least three years
in advance.145 Similarly, Pacific Connector’s service agreements with its customers will
include optional extension periods that must be exercised three years in advance, to
mirror the timeframe when Jordan Cove and Pacific Connector would expect to begin

137

Id. at 19-20.

138

Id. at 20-21.

139

Id. at 21.

140

Dominion Transmission, Inc., 111 FERC ¶ 61,135, at P 17 (2005).

141

Transco I, 103 FERC ¶ 61,295 at PP 19-20.

142

Dominion Transmission, Inc., 111 FERC ¶ 61,135 at P 17.

143

Id.

144

Jordan Cove and Pacific Connector Rehearing Request at 20-21.

145

Id.
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remarketing capacity at the LNG terminal and on the pipeline.146 The unique relationship
between an interstate pipeline that predominantly serves an LNG terminal and that
terminal is different than the domestic natural gas pipeline market, and therefore supports
a different balance of interests between existing shippers and potential third party
bidders. Therefore, we conclude that Pacific Connector’s proposal to retain the flexibility
to start the bidding process for ROFR capacity as much as 18 months before the
termination or expiration date, or the potential termination date, of a contract is
reasonable. Accordingly, the Commission grants rehearing and accepts Pacific
Connector’s proposed 18-month outer limit in GT&C section 10.4.
6.

Eminent Domain

On rehearing, Sierra Club and the State of Oregon argue that the Commission has
failed to satisfy the requirements of the Fifth Amendment of the U.S. Constitution, and
the NGA, by granting the power of eminent domain through the Authorization Order.147
Sierra Club contends that the Authorization Order: (1) erred by determining that a
finding of public convenience and necessity under the NGA is the equivalent to the
finding of “public use” required by the Fifth Amendment;148 (2) improperly provided for
eminent domain authority in a conditioned certificate;149 (3) failed to condition the use of
eminent domain upon final Commission staff review of residential construction plans;150
(4) violated the due process rights of landowners;151 and (5) failed to preclude the use of
“quick take” procedures.152 The State of Oregon also contend that the Authorization
Order failed to adequately assess a “public use.”153

146

Id. at 21.

147

Sierra Club Rehearing Request at 19, 30-37; State of Oregon Rehearing
Request at 12, 43.
148

Sierra Club Rehearing Request at 19, 31-34.

149

Id. at 30-34.

150

Id. at 35.

151

Id. at 42.

152

Id. at 35-37.

153

State of Oregon Rehearing Request at 12.
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The Authorization Order explained that the Commission itself does not confer
eminent domain powers.154 Under NGA section 7, the Commission has jurisdiction to
determine if the construction and operation of proposed interstate pipeline facilities are in
the public convenience and necessity.155 Once the Commission makes that determination
and issues a natural gas company a certificate of public convenience and necessity, it is
NGA section 7(h) that authorizes that certificate holder to acquire the necessary land or
property to construct the approved facilities by exercising the right of eminent domain if
it cannot acquire the easement by an agreement with the landowner.156 The D.C. Circuit
has held that “[t]he Commission does not have the discretion to deny a certificate holder
the power of eminent domain.”157
The Fifth Amendment to the Constitution provides that private property may not
be taken for public use without just compensation.158 We affirm that, having determined
that the Pacific Connector Pipeline serves the public convenience and necessity, we are
not required to make a separate finding that the project serves a “public use” in order for
a certificate holder to pursue condemnation proceedings in U.S. District Court or a state
court pursuant to the NGA section 7(h).159 The U.S. Supreme Court has explained that
“legislatures are better able [than courts] to assess what public purposes should be
advanced by an exercise of the taking power.”160 Here, Congress articulated in the NGA
154

Authorization Order, 170 FERC ¶ 61,202 at P 87.

155

15 U.S.C. § 717f(e) (2018).

156

Authorization Order, 170 FERC ¶ 61,202 at P 97 (citing 15 U.S.C. § 717f(h)

(2018)).
157

Midcoast Interstate Transmission, Inc. v. FERC, 198 F.3d 960, 973 (D.C. Cir.
2000) (Midcoast Interstate).
158

U.S. CONST. amend. V.

159

See Atl. Coast Pipeline, LLC, 161 FERC ¶ 61,042, at P 79 (2017). See also,
e.g., Midcoast Interstate, 198 F.3d at 973 (holding that Commission’s determination that
pipeline “serve[d] the public convenience and necessity” demonstrated that it served a
“public purpose” for Fifth Amendment purposes).
160

Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 244 (1984) (“Thus, if a legislature,
state or federal, determines there are substantial reasons for an exercise of the taking power,
courts must defer to its determination that the taking will serve a public use.”); Nat’l R.R.
Passenger Corp. v. Bos. & Me. Corp., 503 U.S. 407, 422-23 (1992) (“We have held that the
public use requirement of the Takings Clause is coterminous with the regulatory power, and
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its position that “transporting and selling natural gas for ultimate distribution to the public
is affected with a public interest, and that Federal regulation in matters relating to the
transportation of natural gas and the sale thereof in interstate and foreign commerce is
necessary in the public interest.”161 Neither Congress nor any court has suggested that
there was a further test,162 beyond the Commission’s determination under NGA
section 7(e),163 that a proposed pipeline was required by the public convenience and
necessity, such that certain certificated pipelines furthered a public use, and thus were
entitled to use eminent domain, while others did not.164 The D.C. Circuit has confirmed
that the Commission’s public convenience and necessity finding necessarily satisfies
the Fifth Amendment’s public use requirement.165

that the Court will not strike down a condemnation on the basis that it lacks a public use so
long as the taking “is rationally related to a conceivable public purpose. . . . ”).
161

15 U.S.C. § 717(a) (2018).

162

Cf. Sierra Club Rehearing Request at 20-21 (arguing that no court has held that
economic benefit alone is adequate to support a public use determination) (citing, e.g.,
Kelo v. City of New London, 545 U.S. 469, 479-80 (2015) (upholding a city’s use of
eminent domain to implement economic development plan)).
163

Id. § 717f(e).

164

See, e.g., N. Border Pipeline Co. v. 86.72 Acres of Land, 144 F.3d 469, 470–71
(7th Cir. 1998) (under the Natural Gas Act, “issuance of the certificate [of public
convenience and necessity] to [pipeline] carries with it the power of eminent domain to
acquire the necessary land when other attempts at acquisition prove unavailing”);
Maritimes & Ne. Pipeline, L.L.C. v. Decoulos, 146 F. App’x 495, 498 (1st Cir. 2005)
(noting that once a certificate of public convenience and necessity is issued by FERC,
and the pipeline is unable to acquire the needed land by contract or agreement with the
owner, the only issue before the district court in the ensuing eminent domain proceeding
is just compensation for the taking); Rockies Exp. Pipeline LLC v. 4.895 Acres of Land,
More or Less, 734 F.3d 424, 431 (6th Cir. 2013) (rejecting landowner’s claim for
damages from eminent domain taking by pipeline as an impermissible collateral attack on
the essential fact findings made by the Commission in issuing the certificate order
authorizing the pipeline); E. Tennessee Nat. Gas Co. v. Sage, 361 F.3d 808, 823 (4th Cir.
2004) (affirming district court’s determination that the certificate of public convenience
and necessity issued by FERC gave the pipeline the right to exercise eminent domain and
thus an interest in the landowners’ property).
165

See Mid Coast Interstate Transmission, Inc. v. FERC, 198 F.3d 960, 973 (D.C.
Cir. 2000); see also Authorization Order, 170 FERC ¶ 61,202 at P 99.
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Sierra Club challenges this conclusion on rehearing and argues that such a
determination was rejected in City of Oberlin.166 Sierra Club contends that the
Authorization Order failed to properly balance the potential use of eminent domain
against the project’s public benefits.167 Sierra Club’s cite to City of Oberlin is
inapplicable here. There, the D.C. Circuit concluded, given the fact that NGA section 7
authorizes the use of eminent domain, that the Commission had not provided sufficient
explanation for why it is lawful to credit precedent agreements with foreign shippers
serving customers toward a finding that a pipeline is required by the public convenience
and necessity.168 Here, we affirm the Authorization Order’s finding that the Pacific
Connector Pipeline is in the public convenience and necessity,169 a determination which,
as discussed above,170 provides an explanation that the court’s sought in City of Oberlin.
Consistent with the Certificate Policy Statement, the need for and benefits derived
from the project are balanced against the adverse impacts on landowners.171 Here, the
Commission balanced the concerns of all interested parties and did not give undue weight
to the interests of any particular party. Approximately 43.7% of Pacific Connector’s
pipeline rights-of-way will be collocated or adjacent to existing powerline, road, and
pipeline corridors.172 Approximately 82 miles of the total pipeline right-of-way are on
public land (federal or state-owned land), and the remaining 147 miles are on privately
owned land.173 Of those 147 miles, 60 miles are held by timber companies.174 On
July 29, 2019, Pacific Connector stated that it had negotiated easement agreements from
72 percent of private, non-timber landowners (representing 75% of the mileage from such
landowners) and 93% of timber company landowners (representing 92% of the mileage
from timber companies). Pacific Connector engaged in public outreach during the
166

Sierra Club Rehearing Request at 19-20 (citing City of Oberlin, 937 F.3d 599.

167

Id.

168

City of Oberlin, 937 F.3d at 607.

169

Authorization Order, 170 FERC ¶ 61,202 at P 89.

170

See supra PP 37-44.

171

Certificate Policy Statement, 88 FERC at 61,744. See also National Fuel, 139
FERC ¶ 61,037 at P 12.
172

Pacific Connector’s September 18, 2019 Revised Plan of Development at 8.

173

Final EIS at Table 4.7.2.1-1.

174

Pacific Connector’s July 29, 2019 Land Statistics Update.

20200522-3018 FERC PDF (Unofficial) 05/22/2020

USCA Case #20-1172

Document #1845056

Filed: 05/27/2020

Page 35 of 89

Docket Nos. CP17-495-001 and CP17-494-001

- 31 -

Commission’s pre-filing process, working with interested stakeholders, soliciting input
on route concerns, and assessing route alternatives to address concerns and impacts on
landowners and communities.
We affirm the Authorization Order’s rejection of the argument that issuing a
conditional certificate violates the Fifth Amendment.175 As a certificate holder under
section 7(h) of the NGA, Pacific Connector can commence eminent domain proceedings
in a court action if it cannot acquire property rights by negotiation. Pacific Connector
will not be allowed to construct any facilities on such property unless and until a court
authorizes acquisition of the property through eminent domain and there is a favorable
outcome on all outstanding requests for necessary approvals. Further, Pacific Connector
will be required by the court in any eminent domain proceeding to compensate
landowners for any property rights it acquires.176
Sierra Club contends that the Authorization Order failed to condition the use of
eminent domain upon Commission staff review of final residential construction plans.177
Under section 7(h) of the NGA, once a natural gas company obtains a certificate of public
convenience and necessity it may exercise the right of eminent domain in a U.S. District
Court or a state court, regardless of the status of other authorizations for the project.178
Any additional measures requested by Sierra Club are unnecessary because the
Authorization Order appropriately ensures adequate Commission oversight of
construction. For instance, Environmental Condition 5 provides that the authorized
facility locations shall be as shown in the Final EIS, as supplemented by filed site plans
and alignment sheets, and shall include the route variations identified in the order and
conditions and must be filed with the Secretary prior to the start of construction.179
Environmental Condition 5 also states that “Pacific Connector’s exercise of eminent
domain authority . . . must be consistent with these authorized facilities and locations.”180
Further, the Authorizing Order notes that Jordan Cove and Pacific Connector shall follow
the construction procedures and mitigation measures described in their respective
applications and supplemental filings and as identified or modified in the Final EIS and
Authorizing Order, unless they receive approval in writing from the Director of the
175

Authorization Order, 170 FERC ¶ 61,202 at P 101.

176

Id.

177

Sierra Club Rehearing Request at 35.

178

15 U.S.C. § 717f(h).

179

Authorization Order, 170 FERC ¶ 61,202 at app., envtl. condition 5.

180

Id.
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Office of Energy Projects for the use of a modification.181 The Authorization Order also
requires Jordan Cove and Pacific Connector to file implementation plans describing how
each will implement those construction procedures prior to commencing construction for
review and written approval.182
Sierra Club further contends that the Authorization Order violates the Due Process
Clause of the U.S. Constitution because it alleges not all affected landowners were
provided a sufficient notice prior to the taking of their property.183 Sierra Club appears to
conflate the process by which landowners are provided notice that an application for a
pipeline certificate is pending at the Commission and their ability to comment on the EIS
or the certificate application, and the Due Process rights due to landowners in an eminent
domain proceeding in a court. The Commission has no authority to set the notice
requirements applicable to eminent domain proceedings. As to the Commission’s
proceedings, we note that the Commission’s regulations require NGA section 7
applicants to demonstrate that they have made “a good faith effort to notify all affected
landowners . . . .”184 Pacific Connector has satisfied this requirement.185 As explained in
the Authorization Order, eminent domain power conferred on Pacific Connector under
the NGA “requires the company to go through the usual condemnation process, which
calls for an order of condemnation and a trial determining just compensation prior to the
taking of private property.”186 Further, “if and when the company acquires a right of way
through any [landowner’s] land, the landowner will be entitled to just compensation, as
established in a hearing that itself affords due process.”187

181

Authorization Order, 170 FERC ¶ 61,202 at app., envtl. condition 1.

182

Authorization Order, 170 FERC ¶ 61,202 at app., envtl. condition 7.

183

Sierra Club Rehearing Request at 42-43.

184

18 C.F.R. § 157.6(d) (2019).

185

Pacific Connection October 23, 2017 Updated Landowner List.

186

Authorization Order, 170 FERC ¶ 61,202 at PP 95-96 (citing Appalachian Voices
v. FERC, No. 17-1271, 2019 WL 847199, at *2 (unpublished) (quoting Transwestern
Pipeline Co., LLC v. 17.19 Acres of Prop. Located in Maricopa Cnty., 550 F.3d 770, 774
(9th Cir. 2008))).
187

Id. (quoting Del. Riverkeeper Network v. FERC, 895 F.3d 102, 110
(D.C. Cir. 2018)).
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Finally, Sierra Club argues that the Commission should prohibit “quick take”
procedures.188 “Quick-take” procedures are established by the judiciary as one method
for carrying out the right of eminent domain. While Sierra Club alleges various
constitutional infirmities with quick-take procedures as a category,189 the Commission’s
has no authority to direct courts how to conduct their proceedings.
7.

Balancing of Adverse Impacts

Multiple petitioners contend that the Authorization Order violates sections 3 and 7
of the NGA by failing to take into account the adverse environmental impacts of the
projects in determining that the projects are consistent with the public interest.190
Petitioners assert that the Authorization Order’s public interest determination does not
take into account the project’s impacts on threatened and endangered species, wildlife,
landowners and communities; petitioners further assert that the public interest
determination errs by not considering GHG emissions attributable to the project.191
Petitioners contend that in addition to failing to account for environmental impacts, the
public interest determination overestimates the need for and benefits of the projects.192
Regarding the Authorization Order’s public convenience and necessity
determination for the Pacific Connector Pipeline under section 7 of the NGA, the
petitioners misunderstand the nature of the balancing required by the Certificate Policy
Statement. The Certificate Policy Statement’s balancing of adverse impacts and public
benefits is an economic test, not an environmental analysis.193 Only when the benefits
outweigh the adverse effects on the economic interests will the Commission proceed to
consider the environmental analysis where other interests are addressed.194 If a project

188

Sierra Club Rehearing Request at 35-37.

189

Id. at 36 (citing Knick v. Twp. of Scott, Penn., 139 S.Ct. 2162 (2019)).

190

Sierra Club Rehearing Request at 22-24; NRDC Rehearing Request at 36-43;
State of Oregon Rehearing Request at 29, 46; McCaffree Rehearing Request at 10.
191

NRDC Rehearing Request at 36-43.

192

McCaffree Rehearing Request at 10-11, Sierra Club Rehearing Request at 2224; State of Oregon Rehearing Request at 47-48.
193

National Fuel, 139 FERC ¶ 61,037 at P 12.

194

Certificate Policy Statement, 88 FERC at 61,745.
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satisfies the requirements of the Certificate Policy Statement, a Commission order will
consider both economic and environmental issues.
In any event, we find that, contrary to the petitioners’ assertions, threatened and
endangered species,195 wildlife,196 landowner and community impacts,197 and GHG
emissions198 are addressed adequately in the Final EIS, considered in the Authorization
Order, and addressed, as necessary, below. Further, as discussed above, we find that
there is significant evidence of demand for the project.199 The Authorization Order found
that if the Pacific Connector Pipeline is constructed and operated as described in the Final
EIS, the environmental impacts are acceptable considering the public benefits of the
project, and determined that the Pacific Connector Pipeline was required by the public
convenience and necessity.200 We affirm this finding.
In the Authorization Order, the Commission determined that the Jordan Cove
LNG Terminal was not inconsistent with the public interest based on all information in
the record, including information presented in the Final EIS.201 Although the Final EIS
identifies some adverse environmental impacts, the Commission found that the Jordan
Cove LNG Terminal, if constructed and operated as described in the Final EIS with
required conditions, is an environmental acceptable action and, consequently, based on
all other factors discussed in the Authorization Order, the Jordan Cove LNG Terminal is
not inconsistent with the public interest.202 We affirm that decision.

195

Final EIS at 4-317 to 4-391; see also infra PP 217-228.

196

Final EIS at 4-185 to 4-235; see also infra PP 169-179.

197

Final EIS at 4-420 to 4-686; see also infra PP 180-194.

198

Final EIS at 4-697 to 4-706, 4-849 to 4-851; see also infra PP 232-254.

199

See supra PP 28-48.

200

Authorization Order, 170 FERC ¶ 61,202 at P 294.

201

Id.

202

Authorization Order, 170 FERC ¶ 61,202 at P 294.
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Environmental Analysis
A.

Procedural Issues
1.

The Draft EIS Satisfied NEPA Requirements

NRDC and Sierra Club argue that the Draft EIS was missing so much relevant
information that it “precluded meaningful public participation in the NEPA process.”203
NRDC states that the Draft EIS lacked “critical information” including staff’s Biological
Assessment, mitigation plans, as well as studies and authorizations from other agencies,
including ongoing agency consultation.204 Sierra Club asserts that the Commission
“chose to rush through the NEPA process” leaving out sufficient information to analyze
alternatives to the Pacific Connector Pipeline, as well as the pipeline’s potential impacts
on residential wells, and other environmental resources areas.205 Petitioners contend that
the Commission’s consideration of comments after the close of the comment period on
the Final EIS is insufficient to account for the missing information in the Draft EIS, as it
did not lead to the same amount of public participation,206 and the Final EIS does not
benefit from responses to these comments.207 As a result, Sierra Club calls for the
Commission to issue a revised Draft EIS, with a new opportunity for comment.208
We disagree that the Draft EIS did not satisfy NEPA. The Draft EIS is a draft of
the agency’s proposed Final EIS and, as such, its purpose is to elicit suggestions for
change.209 A draft is adequate when it allows for “meaningful analysis” and “make[s]
every effort to disclose and discuss” “major points of view on the environmental
impacts.”210 Although NRDC and Sierra Club identified that some information was
203

NRDC Rehearing Request at 56-58; Sierra Club Rehearing Request at 37-41.

204

NRDC Rehearing Request at 56.

205

Sierra Club Rehearing Request at 39-40.

206

Id. at 41.

207

NRDC Rehearing Request at 57.

208

Sierra Club Rehearing Request at 41.

209

City of Grapevine v. U.S. Dep’t of Transp., 17 F.3d 1502, 1507 (D.C. Cir.
1994) (City of Grapevine).
210

40 C.F.R. § 1502.9(a) (2019); see also Nat’l Comm. for the New River v.
FERC, 373 F.3d 1323, 1328 (D.C. Cir. 2004) (New River) (holding that the
Commission’s Draft EIS was adequate even though it did not have a site-specific
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missing from the Draft EIS, they have not demonstrated that this renders the Draft EIS
inadequate by these standards. Nor have NRDC or Sierra Club shown that “omissions in
the [Draft EIS] left the public unable to make known its environmental concerns about
the project’s impact.”211
NRDC and Sierra Club err in claiming that the Draft EIS, the Final EIS, or
Authorization Order, were required to include complete, finalized mitigation plans.212
The Supreme Court has held “that NEPA does not require a fully developed plan
detailing what steps will be taken to mitigate adverse environmental impacts . . . .”213
Here, as the Commission stated in the Authorization Order, Commission staff published a
Final EIS that identifies baseline conditions for all relevant resources.214 Later-filed
mitigation plans will not present new environmentally-significant information nor pose
substantial changes to the proposed action that would otherwise require a supplemental
EIS. Moreover, as we have explained in other cases, practicalities require the issuance of
certificate authorizations before completion of certain reports and studies because large
projects, such as this, take considerable time and effort to develop.215 Perhaps more
important, their development is subject to many variables whose outcomes cannot be
predetermined. And, as the Commission has found elsewhere, in some instances, the
certificate holder may need to access property in order to acquire the necessary
information.216 Accordingly, post-certification studies may properly be used to develop
crossing plan for a major waterway where the proposed crossing method was identified
and thus provided “a springboard for public comment”).
211

Sierra Club, Inc. v. U.S. Forest Serv., 897 F.3d 582, 598 (4th Cir. 2018)
(rejecting petitioners claim that the Commission’s draft environmental impact statement
precluded meaningful comment where the applicant had not yet filed an erosion and
sediment control plan at the time the draft EIS was published) (citing New River, 373
F.3d at 1329).
212

See, e.g., NRDC Rehearing Request at 56; Sierra Club Rehearing Request at

40-41.
213

Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359 (1989)
(emphasis in original).
214

Authorization Order, 170 FERC ¶ 61,202 at P 160.

215

See, e.g., Algonquin Gas Transmission, LLC, 154 FERC ¶ 61,048, at P 94
(2016); E. Tenn. Natural Gas Co., 102 FERC ¶ 61,225, at P 23 (2003), aff'd sub nom.,
New River, 373 F.3d 1323.
216

Midwestern Gas Transmission Co., 116 FERC ¶ 61,182, at P 92 (2006).
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site-specific mitigation measures. It is not unreasonable for the Final EIS to deal with
sensitive locations in a general way, leaving specificities of certain resources for later
exploration during construction.217 What is important is that the agency make adequate
provisions to assure that the certificate holder will undertake and identify appropriate
mitigation measures to address impacts that are identified during construction.218 We
have and will continue to demonstrate our commitment to assuring adequate
mitigation.219
Moreover, while the Draft EIS serves as “a springboard for public comment,”220 any
information that is filed after the comment period is available in the Commission’s public
record, including through its electronic database, eLibrary.221 Further, the Authorization
Order noted that comments filed on the Draft EIS were addressed in the Final EIS “to the
extent practicable,”222 and comments on the Final EIS were addressed in the Authorization
Order.
To the extent Sierra Club and Ms. McCaffree claim that the Commission was
required to issue a revised Draft EIS, they are mistaken.223 As the Supreme Court has
stated, “an agency need not supplement an EIS every time new information comes to
light after the EIS is finalized.”224
NEPA requires the revision or supplement of a draft (or final) EIS only where the
agency makes “substantial changes in the proposed action,” or if there are “significant
new circumstances or information relevant to environmental concerns.”225 Sierra Club
has not demonstrated that either of these scenarios occurred. The Final EIS analyzes the
relevant environmental information and recommended environmental conditions. In the
217

Mojave Pipeline Co., 45 FERC ¶ 63,005, at 65,018 (1988).

218

Id.

219

Id.

220

See Robertson, 490 U.S. at 349.

221

The eLibrary system offers interested parties the option of receiving automatic
notification of new filings.
222

Authorization Order, 170 FERC ¶ 61,202 at n.266.

223

Sierra Club Rehearing Request at 41; McCaffree Rehearing Request at 15.

224

Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373 (1989).

225

40 C.F.R. § 1502.9(c)(1) (2019).

20200522-3018 FERC PDF (Unofficial) 05/22/2020

USCA Case #20-1172

Document #1845056

Filed: 05/27/2020

Docket Nos. CP17-495-001 and CP17-494-001

Page 42 of 89

- 38 -

Authorization Order, we adopted the recommended environmental conditions and further
responded to comments, including those filed after the Final EIS.226 In short, the
Commission’s procedures, consistent with NEPA and the NGA, allowed the public a
meaningful opportunity to comment and resulted in an informed Commission decision.
NRDC contends that the Commission improperly issued the Draft EIS and Final
EIS prior to completing consultation with the National Marine Fisheries Service (NMFS),
Indian tribes, and the Oregon State Historic Preservation Office (SHPO), among other
agencies and entities.227 NRDC argues that the Commission’s failure to complete the
consultation process for inclusion in either the Draft or Final EIS “falls short of reasoned
decision making under NEPA” and fails to promote “active public involvement and
access to information” as required by NEPA.228 Sierra Club claims that the Commission
should have gathered all information before issuing a Draft EIS.229
Both the Draft and Final EIS contain extensive discussion regarding the potential
impacts on federally-listed threatened and endangered species, marine mammals230 and
cultural resources.231 As we explain above and in other cases,232 practicalities require the
issuance of orders before completion of certain reports and studies because large projects,
such as this, take considerable time and effort to develop. Accordingly, the
Commission’s process “to the fullest extent possible,”233 reflects the integration of the
Commission’s Draft EIS with the NMFS and SHPO consultation processes. As courts
have recognized, NEPA’s requirements are essentially procedural;234 if the agency’s
226

Authorization Order, 170 FERC ¶ 61,202 at P 293.

227

NRDC Rehearing Request at 57.

228

Id. (citing Price Road Neighborhood Ass’n v. U.S. Dept. of Transp., 113 F.3d
1505, 1511 (9th Cir. 1997)).
229

Sierra Club Rehearing Request at 41.

230

See Draft EIS at 4-229 to 4-309; Final EIS at 4-235 to 4-317.

231

See Draft EIS at 4-632 to 4-655; Final EIS at 4-663 to 4-686.

232

See, e.g., Weaver’s Cove Energy, LLC, 114 FERC ¶ 61,058, at PP 108-115
(2006); Islander E. Pipeline Co., 102 FERC ¶ 61,054, at PP 41-44 (2003).
233
234

40 C.F.R. § 1502.9(a) (2019).

Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S.
519, 558 (1978) (Vermont Yankee).
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decision is fully informed and well-considered, the Commission has satisfied its NEPA
responsibilities.235 The Commission’s approach is fully consistent with NEPA, as
affirmed in National Committee for New River v. FERC,236 where the D.C. Circuit
recognized that “if every aspect of the project were to be finalized before any part of the
project could move forward, it would be difficult, if not impossible, to construct the
project.”237
B.

Conditional Certificates

Several petitioners allege that the Commission’s conditional authorization of the
projects pending receipt of all applicable federal and state approvals, including the
Coastal Zone Management Act (CZMA),238 the Clean Water Act (CWA),239 and the
Clean Air Act (CAA),240 is unlawful.241
Under Environmental Conditions 11 and 27 of the Authorization Order, Jordan
Cove and Pacific Connector cannot commence construction of any project facilities
without first filing documentation either that they have received “all applicable
authorizations required under federal law,” including under the CZMA, CWA, and CAA,
or that such authorizations have been waived.242 This conditional authorization is a
reasonable exercise of the Commission’s broad authority to condition certificates for
interstate pipelines on “such reasonable terms and conditions as the public convenience

235

Natural Res. Def. Council, Inc. v. Hodel, 865 F.2d 288, 294 (D.C. Cir. 1988).

236

373 F.3d 1323 (D.C. Cir. 2004).

237

Id. at 1329 (quoting E. Tenn. Natural Gas Co., 102 FERC ¶ 61,225 at P 25)
(internal quotations omitted).
238

16 U.S.C. § 1456(c)(3)(A) (2018).

239

33 U.S.C. § 1341(a)(1) (2018).

240

42 U.S.C. § 7401 et seq. (2018).

241

With regard to the CZMA, see, e.g., Confederated Tribes Rehearing Request at
31-33; State of Oregon Rehearing Request at 25-26; Sierra Club Rehearing Request at
25-27. With regard to the CWA, see, e.g., McCaffree Rehearing Request at 12-13, 1718; State of Oregon Rehearing Request at 14-24; Sierra Club Rehearing Request at 25-27.
With regard to the CAA, see, e.g., State of Oregon Rehearing Request at 24.
242

Authorization Order, 170 FERC ¶ 61,202, app., envtl. conditions 11, 27.
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and necessity may require.”243 As discussed in the Authorization Order and in more
detail below, the Commission’s practice of issuing conditional certificates has
consistently been affirmed by courts as lawful.244
1.

Coastal Zone Management Act

As noted by the petitioners, the CZMA provides in pertinent part that that “[n]o
license or permit shall be granted by [a] Federal agency until the state or its designated
agency has concurred with the applicant’s certification” that “the proposed activity
complies with the enforceable policies of the state’s approved [coastal management]
program and that such activity will be conducted in a manner consistent with the
program.”245
The Jordan Cove LNG Terminal and a portion of the Pacific Connector Pipeline
will be constructed within a designated coastal zone, and accordingly, the projects are
subject to a consistency review under the CZMA.246 As stated in the Authorization
Order, on April 11, 2019, Jordan Cove and Pacific Connector submitted joint CZMA
certification to the Oregon Department of Land Conservation and Development (Oregon
DLCD).247 On February 19, 2020, Oregon DLCD objected to the applicants’ consistency
certification on the basis that the applicants have not established consistency with specific

243

15 U.S.C. § 717f(e); see also, e.g., ANR Pipeline Co. v. FERC, 876 F.2d 124,
129 (D.C. Cir. 1989) (noting the Commission's “extremely broad” conditioning
authority).
244

Authorization Order, 170 FERC ¶ 61,202 at P 192 (citing Del. Riverkeeper
Network v. FERC, 857 F.3d 388, 399 (D.C. Cir. 2017) (upholding Commission’s
approval of a natural gas project conditioned on securing state certification under
section 401 of the Clean Water Act); see also Myersville, 783 F.3d at 1320-21 (upholding
the Commission’s conditional approval of a natural gas facility construction project
where the Commission conditioned its approval on the applicant securing a required
federal CAA air quality permit from the state); Pub. Utils. Comm’n. of State of Cal. v.
FERC, 900 F.2d 269, 282 (D.C. Cir. 1990) (holding the Commission had not violated
NEPA by issuing a certificate conditioned upon the completion of the environmental
analysis)).
245

16 U.S.C. § 1456(c)(3)(A) (2018).

246

Authorization Order, 170 FERC ¶ 61,202 at P 230.

247

Id. P 231.
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enforceable policies of the Oregon Coastal Management Program and that they are not
supported by adequate information.248
The Commission noted in the Authorization Order that Oregon DLCD’s objection
appeared to be without prejudice and that the objection could be appealed to the U.S.
Secretary of Commerce.249 Accordingly, the Authorization Order required, in
Environmental Condition 27, that prior to beginning construction, Jordan Cove and
Pacific Connector must file a determination of consistency with the Coastal Zone
Management Plan issued by the State of Oregon.250 The Commission also explained in
the Authorization Order that the Commission’s practice of issuing conditional certificates
has consistently been upheld by courts and that Jordan Cove and Pacific Connector
would not be permitted to begin construction until they receive all necessary
authorizations.251
Petitioners allege that our conditional authorization of the projects was unlawful
and that the Commission is prohibited from approving the projects until the state has
provided a concurrence with the consistency determination pursuant to the CZMA.252 In
addition, Sierra Club contends that requiring compliance with the CZMA prior to
issuance of a notice permitting construction to begin, as opposed to issuance of the
Authorization Order, limits the state’s ability to participate in the process or impose
meaningful conditions on projects.253 Sierra Club further argues that issuance of a
conditional authorization for these particular projects was inappropriate given that the

248

Id.

249

Id. The CZMA provides that, when a state objects to a consistency
certification, the applicant may appeal the objection to the Secretary of Commerce by
filing a notice of appeal within 30 days of receipt of the objection. Following the appeal,
the Secretary of Commerce may override a state objection to a consistency certification.
16 U.S.C. § 1456(c)(3)(A) (2018).
250

Authorization Order, 170 FERC ¶ 61,202 at P 231 & app., envtl. condition 27.

251

Id. PP 191-192 & app., envtl. condition 11.

252

Confederated Tribes Rehearing Request at 32-33; Cow Creek Rehearing
Request at 26-28 (addressing Cow Creek’s arguments as to the Pacific Connector
Pipeline); Sierra Club Rehearing Request at 25-27; State of Oregon Rehearing Request at
25-26; McCaffree Rehearing Request at 11-12.
253

Sierra Club Rehearing Request at 26.
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state had already objected to the CZMA consistency certifications.254 Additionally,
Ms. McCaffree states that because Oregon DLCD found that the projects’ impacts
violated the state’s coastal program, the Commission cannot ignore and must consider
those effects in making its determination.255 Last, in their request for rehearing, Jordan
Cove and Pacific Connector request clarification that Environmental Condition 27 could
be satisfied if they submit a determination by the Secretary of Commerce that the activity
is consistent with the objectives of the CZMA or is otherwise necessary in the interest of
national security.256
As we explained above and in the Authorization Order, the Commission’s practice
of issuing conditional certificates has consistently been affirmed by courts as lawful,257
including specifically the Commission’s issuance of certificates conditioned on future
state approval pursuant to the CZMA.258 The Commission’s approach is a practical
response to the reality that it may be impossible for an applicant to obtain all approvals
necessary to construct and operate a project in advance of the Commission’s issuance of
its certificate without unduly delaying a project.259

254

Id. at 26-27.

255

McCaffree Rehearing Request at 12, 15-17.

256

Jordan Cove and Pacific Connector Rehearing Request at 25-27.

257

See supra P 76 & note 244.

258

Authorization Order, 170 FERC ¶ 61,202 at P 192 (citing Del. Dep’t. of Nat.
Res. & Envtl. Control v. FERC, 558 F.3d 575, 578-79 (D.C. Cir. 2009) (holding
Delaware suffered no concrete injury from the Commission’s conditional approval of a
natural gas terminal construction despite statutes requiring states’ prior approval because
the Commission conditioned its approval of construction on the states’ prior approval)).
Confederated Tribes contends that the court's decision in Mountain Rhythm Res. v.
FERC, 302 F.3d 958 (9th Cir. 2002) undermines the Commission's interpretation of its
conditional approval authority under the Natural Gas Act. But that case is inapposite:
there, the court addressed whether the Commission reasonably relied on maps created by
the National Oceanic and Atmospheric Administration in determining that a project was
in a coastal zone. Id. at 965.
259

Authorization Order, 170 FERC ¶ 61,202 at P 192 (citing Broadwater
Energy LLC, 124 FERC ¶ 61,225, at P 59 (2008) (Broadwater); Crown Landing LLC,
117 FERC ¶ 61,209, at P 26 (2006) (Crown Landing); Millennium, 100 FERC ¶ 61,277
at PP 225-231).
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Moreover, as we have previously explained, we see “no inherent conflict between
the CZMA . . . and the NGA given the Commission’s multi-faceted duties regarding
LNG importation, the flexibility provided by implementing regulations issued by other
agencies, and the courts’ practical and reasonable decisions allowing statutes to operate
together successfully.”260 Further,
[f]or the Commission to deny NGA section 3
authorization . . . because a state’s certification or
concurrence under the CZMA . . . is pending at the state level
or on appeal in a state or federal court . . . would require [a
project proponent] to begin again the complex, timeconsuming, and expensive application process when and if
the CZMA . . . issues are resolved. This would be needlessly
inefficient and contrary to the energy needs of our nation.
Our practice of approving projects with conditions precluding
construction pending the applicant’s compliance with the
CZMA . . . is far more consistent with both Congressional
expectations and relevant agency regulations.261
We also disagree with Sierra Club’s contention that this practice limits a state’s
ability to participate in the process. As stated previously and throughout the
Authorization Order, the applicants must receive all necessary approvals, including
authorizations federally delegated to the states, (or evidence of waiver thereof) prior to
beginning construction.262 Accordingly, the Authorization Order does not narrow the
state’s authorities delegated to it under the relevant statutes.263
Nor do we find that issuance of a conditional authorization in this case was
inappropriate given that the state had objected to the consistency determination. In
Broadwater Energy LLC, the Commission rejected similar arguments that it should
vacate or withdraw its authorizations for the Broadwater Pipeline and Broadwater Energy
import terminal because the State of New York objected to the project proponents’
consistency determination shortly after the Commission issued its authorization order.264
The Commission explained in its rehearing order that it was not required to vacate the
260

Crown Landing, 117 FERC ¶ 61,209 at P 27.

261

Id. P 29.

262

Authorization Order, 170 FERC ¶ 61,202, app., envtl. condition 11.

263

See Broadwater, 124 FERC ¶ 61,225 at P 58.

264

Id. P 66.
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approval because the project proponent had appealed the state’s finding to the Secretary
of Commerce and the Commission would not authorize construction unless the state’s
objection was overridden.265 On March 16, 2020, Jordan Cove and Pacific Connector
appealed to the Secretary of Commerce.266
Relatedly, pursuant to Jordan Cove and Pacific Connector’s request, we clarify
that if the Secretary of Commerce overrides the state’s determination, filing the
Secretary’s decision would satisfy Environmental Condition 27. The CZMA is a federal
statute, implementation of which has been delegated to the states to make the concurrence
determination in the first instance. Pursuant to the language of the CZMA, the Secretary
of Commerce retains authority to override a state’s decision.267
Last, we note, contrary to Ms. McCaffree’s claim, that the Commission fully
considered the environmental effects associated with the projects in the Authorization
Order, including those effects that were the basis for Oregon DLCD’s objections. For
clarity, in multiple instances, the Authorization Order notes the Oregon DLCD’s
concerns, so that the state’s analysis could be contrasted with that of the Commission.268
2.

Clean Water Act

Section 401(a)(1) of the CWA provides that an applicant for a federal license to
conduct an activity that “may result in any discharge into the navigable waters” must
obtain a water quality certification from the state and, further, that “[n]o license or permit
shall be granted until the certification required by the section has been obtained or has

265

Id.

266

See Jordan Cove and Pacific Connector’s April 3, 2020 Notice of Appeal filed
in Docket Nos. CP17-494-000 and CP17-495-000.
267

16 U.S.C. § 1456(c)(3)(A) (2018) (“No license or permit shall be granted by
the Federal agency until the state or its designated agency has concurred with the
applicant’s certification or until, by the state’s failure to act, the concurrence is
conclusively presumed, unless the Secretary, on his own initiative or upon appeal by the
applicant, finds, after providing a reasonable opportunity for detailed comments from the
Federal agency involved and from the state, that the activity is consistent with the
objectives of this chapter or is otherwise necessary in the interest of national security.”)
(emphasis added).
268

See, e.g., Authorization Order, 170 FERC ¶ 61,202 at P 206, n.414.
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been waived …” and “[n]o license or permit shall be granted if certification has been
denied … .”269
The State of Oregon, Jordan Cove, and Pacific Connector dispute whether and
when Oregon DEQ received Jordan Cove’s and Pacific Connector’s requests for water
quality certifications with regard to Commission-jurisdictional activities.270 On May 6,
2019, Oregon DEQ issued a denial of Jordan Cove’s and Pacific Connector’s requests for
certification, which Oregon DEQ linked to a subset of activities under the jurisdiction of
the U.S. Army Corps of Engineers (Army Corps).271 Oregon DEQ issued the denial
without prejudice and specifically allowed Jordan Cove and Pacific Connector to
reapply.272
In the Authorization Order, the Commission explained that Jordan Cove and
Pacific Connector will be unable to exercise the authorizations to construct and operate
the projects until they receive all necessary authorizations, including under the CWA, or
provide evidence of waiver.273 The Commission explained that such conditional
authorization is permitted, citing Delaware Riverkeeper Network v. FERC, which upheld
the Commission’s use of conditional authorizations before other authorizations under
federal law are complete.274
On rehearing, the State of Oregon offers two reasons to distinguish the court’s
decision in Delaware Riverkeeper Network v. FERC.275 First, the State of Oregon
maintains that before the Commission issued its Authorization Order, Oregon DEQ had
already timely denied the requests for certification, the applicants had not appealed, and
269

33 U.S.C. § 1341(a)(1) (2018).

270

E.g., State of Oregon Rehearing Request at 18 (asserting that Oregon DEQ
received applications for a 401 certification for activities to be authorized by the Corps
but not for activities to be authorized by the Commission); Oregon DEQ May 7, 2019
Denial of 401 Water Quality Certification at 3 (same).
271

Oregon DEQ May 7, 2019 Denial of 401 Water Quality Certification at 3.

272

Id. at 3, 85.

273

Authorization Order, 170 FERC ¶ 61,202 at PP 191-192 & app., envtl.
condition 11.
274

857 F.3d 388 (D.C. Cir. 2017); see Authorization Order, 170 FERC ¶ 61,202 at
P 192, n.371.
275

State of Oregon Rehearing Request at 18-19.
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the applicants had not re-applied.276 Sierra Club takes a similar position, adding that
Jordan Cove and Pacific Connector have not made any serious effort to satisfy
Environmental Condition 11 because they have not indicated when or if they will reapply for certification.277 Ms. McCaffree states that the Commission has failed its
obligation to assess and determine whether, given the projects’ adverse impacts,
obtaining the section 401 certification is feasible.278
Second, the State of Oregon asserts that Environmental Condition 11 fails to
assure the result that the court relied upon in Delaware Riverkeeper Network v. FERC,
i.e., that there will be no activity that may result in any discharge into the navigable
waters before a valid water quality certification or a waiver is in place, because the
Authorization Order granted Pacific Connector’s request for a blanket construction
certificate 279 Oregon DEQ asserts that the Commission’s regulations presume that an
activity under a blanket construction certificate complies with the CWA if the certificateholder adheres to Commission staff’s Upland Erosion Control, Revegetation, and
Maintenance Plan (Plan) and Wetland and Waterbody Construction and Mitigation
Procedures (Procedures) or an approved project-specific alternative.280 The State of
Oregon contends that although the Plan and Procedures are designed to reduce or
mitigate discharges to waters, they do not prohibit discharges and they do not substitute
for effluent limitations or water quality standards overseen by the state under the
CWA.281 The State of Oregon similarly states that Environmental Condition 11’s
prohibition on “commencing construction … including any tree-felling or grounddisturbing activities” neither prevents discharges from existing conveyances such as the
use of existing stormwater systems, road culverts, herbicide application, and other point
sources nor does it prevent the discharge from the removal of riparian vegetation in the
form of increased heat loading to streams.282
There is no material distinction between the Authorization Order and the
Commission’s prior conditional order reviewed and upheld in Delaware Riverkeeper
276

Id. at 19.

277

Sierra Club Rehearing Request at 26-27.

278

McCaffree Rehearing Request at 12-13, 17-18.

279

State of Oregon Rehearing Request at 20.

280

Id. (citing 18 C.F.R. § 157.206(b)(3)(iv) (2019)).

281

Id. at 20.

282

Id. at 21-22.
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Network v. FERC. At the time of the Commission’s Authorization Order, Oregon DEQ
had denied the requests for water quality certification, the applicants had not appealed,
and the applicants had not indicated when or if they will re-apply. Jordan Cove and
Pacific Connector were free to choose whether to pursue their interests by appealing the
denials, by re-applying, or by presenting evidence of waiver directly to the Commission
to obtain further authorization to commence construction.283 On April 21, 2020, Jordan
Cove and Pacific Connector filed a petition for a declaratory order from the Commission
seeking a finding that Oregon DEQ waived the section 401 certification requirement by
failing to act by the deadline in section 401.284 The Commission will respond to Jordan
Cove’s and Pacific Connector’s petition in a separate order in new sub-docket numbers
CP17-494-003 and CP17-495-003.285
We disagree with the State of Oregon’s contention that granting Pacific
Connector’s request for a blanket certificate could result in an activity that may cause a
discharge into the navigable waters before it obtains a valid water quality certification or
a waiver thereof. The Commission’s blanket certificate regulations include
environmental conditions that require pipeline companies, prior to commencing
construction, to comply with numerous environmental laws enforced by other agencies to
ensure that sensitive environmental areas will not be adversely impacted by any
283

See Millennium Pipeline Co., L.L.C. v. Seggos, 860 F.3d 696, 700 (D.C. Cir.
2017). The courts have explained that “[o]nce the Clean Water Act’s requirements have
been waived, the Act falls out of the equation.” Id. at 700. If the state has failed to act by
the deadline in section 401, the state’s later denial of the request has “no legal significance.”
Id. at 700-01 (declining the project sponsor’s request that the court set a deadline for agency
action, explaining that after waiver “there is nothing left for the [agency] ... to do” and “the
[agency’s] decision to grant or deny would have no legal significance”); see also Weaver’s
Cove Energy, LLC v. R.I. Dep’t of Envtl. Mgmt., 524 F.3d 1330, 1333 (D.C. Cir. 2008)
(explaining that after waiver, states’ preliminary decisions under section 401 “would be too
late in coming and therefore null and void”). Accordingly, a state’s denial of certification
does not preclude an applicant from later initiating a proceeding to find waiver.
Constitution Pipeline Co., LLC, 169 FERC ¶ 61,199, at P 8 (2019).
284

Jordan Cove and Pacific Connector, Petition for Declaratory Order, Docket
Nos. CP19-494-003, CP17-495-003 (filed April 21, 2020); see 33 U.S.C. § 1341(a)(1)
(2018) (“If the State, interstate agency, or Administrator, as the case may be, fails or
refuses to act on a request for certification, within a reasonable period of time (which
shall not exceed one year) after receipt of such request, the certification requirements of
this subsection shall be waived with respect to such Federal application.”).
285

2020).

See Notice of Petition for Declaratory Order, 85 Fed. Reg. 27,736 (May 11,
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construction activities, including activities under the automatic provisions, that will
involve ground disturbance or changes to operational air and noise emissions.286
Specifically, section 157.206(b)(2)(i) of our regulations would require Pacific Connector
to be in compliance with the CWA and its implementing regulations and plans before
acting under its blanket certificate.287 As noted by the State of Oregon,288 Pacific
Connector could show compliance with section 157.206(b)(2)(i) if it adheres to
Commission staff’s current Plan and Procedures,289 which require the project sponsor to
apply for and obtain an individual or generic CWA section 401 water quality certification
or waiver thereof, prior to commencing any activity under the blanket certificate.290
Accordingly, we dismiss the State of Oregon’s argument because Pacific Connector must
be compliant with the CWA before it can perform any activity under its blanket
certificate.291
286

18 C.F.R. § 157.206(b) (2019) (requiring a company planning to undertake
construction activities under its Part 157 blanket certificate to obtain any necessary
permits or approvals needed pursuant to “following statutes and regulations or
compliance plans developed to implement these statutes”: the Clean Water Act, Clean
Air Act, National Historic Preservation Act, Archeological and Historic Preservation Act,
Coastal Zone Management Act, Endangered Species Act, Wild and Scenic Rivers Act,
National Wilderness Act, National Parks and Recreation Act, the Magnuson-Stevens
Fishery Conservation and Management Act, and executive orders requiring evaluation of
the potential effects of actions on floodplains and wetlands).
287

18 C.F.R. § 157.206(b)(2)(i) (2019); see Office of Energy Projects, Guidance
Manual for Environmental Report Preparation, Vol. I at 7-1 to 7-12 (Feb. 2017)
(discussing the regulatory structure for activities under blanket certificates),
https://www.ferc.gov/industries/gas/enviro/guidelines/guidance-manual-volume-1.pdf.
288

State of Oregon Rehearing Request at 21.

289

18 C.F.R. § 157.206(b)(3)(iv) (2019).

290

Commission’s Upland Erosion Control, Revegetation and Maintenance Plan
(May 2013) https://www.ferc.gov/industries/gas/enviro/plan.pdf. (Plan); Commission’s
Wetland and Waterbody Construction and Mitigation Procedures at 7 (May 2013),
https://www.ferc.gov/industries/gas/enviro/guidelines/wetland-pocket-guide.pdf
(Procedures).
291

If Pacific Connector cannot demonstrate compliance with CWA section 401
prior to performing an activity under its blanket certificate, then Pacific Connector must
seek a new case-specific NGA section 7 certificate for that activity. See, e.g., Kern River
Gas Transmission Co., 98 FERC ¶ 62,040, at 64,071 (2002) (project sponsor requested
case-specific NGA section 7 certificate for its project because it could not ensure
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Turning to the State of Oregon’s argument that Environmental Condition 11 is
inadequate because it only requires that Jordan Cove and Pacific Connector file
documentation about authorizations required under federal law (or evidence of waiver
thereof) but does not expressly require that the Commission or the Director of the Office
of Energy Projects affirmatively determine that the authorizations are valid or determine
that waiver has occurred.292 The State of Oregon is concerned that Environmental
Condition 11 gives no indication about the standard or process to determine waiver and
that there would be no final order to challenge if the state wishes to contest the validity of
filed documentation.293
Pursuant to Environmental Condition 11 and other conditions, Jordan Cove and
Pacific Connector may not commence construction until they first receive written
authorizations from the Director of the Commission’s Office of Energy Projects. The
Director will only authorize the commencement of construction when the applicants have
demonstrated compliance with all applicable conditions.294 Should Jordan Cove and
Pacific Connector file documentation to satisfy Environmental Condition 11, these filings
will appear in the Commission’s online eLibrary as part of the public record for this
proceeding. Any authorization to commence construction is a final agency action, and a
party aggrieved by such a decision can pursue rehearing under section 19 of the NGA.295
At that time, a party may challenge the applicants’ compliance with Environmental
Condition 11 and may challenge the Director’s stated reasoning and conclusions. Here
Jordan Cove and Pacific Connector have now petitioned for a declaratory order on the
question of waiver.296 Any person that intervened in the proceedings under NGA
section 3 and section 7 is already a party to the proceeding for the petition.297 The
consistency with the Endangered Species Act, as required by section 157.206(b)(2)(vi) of
the Commission’s regulations); El Paso Natural Gas Co, 94 FERC ¶ 61,403, at 62,501
(2001) (project sponsor requested case-specific NGA section 7 certificate for its project
because it could not ensure consistency with the National Historic Preservation Act, as
required by section 157.206(b)(2)(iii) of the Commission’s regulations).
292

State of Oregon Rehearing Request at 21.

293

Id.

294

See, e.g., Authorization Order, 170 FERC ¶ 61,202 at P 293.

295

15 U.S.C. § 717r (2018).

296

See Notice of Petition for Declaratory Order (May 5, 2020) (Docket Nos.
CP17-494-003, CP17-495-003).
297

Id. at 1 n.1.
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Commission’s response to the petition will be subject to rehearing. Finally, petitioners
assert that the conditional authorization undermines state authority under the CWA. The
State of Oregon contends that the statement in the NGA that “nothing in this Act affects
the rights of States” under the CWA,298 includes the significant right to issue a water
quality certification before the relevant federal license or permit.299 The State of Oregon
emphasizes Congress’s “clearly stated intent” to avoid the inefficient outcome that a
state’s later denial will nullify the Commission’s authorization or that a state’s later
certification, which may include terms and conditions that affect the design or siting of a
facility, will force the applicant to return to the Commission to amend its authorization.300
Sierra Club asserts that requiring compliance with the CWA prior to issuance of an order
authorizing the start of construction, as opposed to issuance of the Authorization Order,
limits the state’s ability to participate in the process or to impose meaningful conditions
on projects.301 Ms. McCaffree asserts that the Commission cannot overrule the state’s
denial and cannot waive federal CWA standards.302
As is true with respect to the CZMA, the Commission’s conditional authorization
does not undermine state authority under the CWA and does not limit a state’s ability to
participate in the process. The practice of issuing conditional authorizations for natural gas
projects, when necessary, is a safeguard against inefficient outcomes. The Commission’s
approach is a practical response to the reality that it may be impossible for an applicant to
obtain all approvals necessary to construct and operate a project in advance of the
Commission’s issuance of its certificate without unduly delaying a project.303 This
approach is far more consistent with both Congressional expectations and relevant agency
regulations than if the Commission failed to make timely decisions on matters related to its
NGA jurisdiction that will inform project sponsors and other licensing agencies, as well as

298

State of Oregon at 23 (quoting section 3(d) of the NGA, 15 U.S.C. § 717b(d)

(2018)).
299

Id. at 23.

300

Id. at 23-24.

301

Id. at 23-24; Sierra Club Rehearing Request at 26.

302

McCaffree Rehearing Request at 12, 17.

303

Authorization Order, 170 FERC ¶ 61,202 at P 192 (citing Broadwater,
124 FERC ¶ 61,225 at P 59; Crown Landing, 117 FERC ¶ 61,209 at P 26; Millennium,
100 FERC ¶ 61,277 at PP 225-231).
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the public.304 The conditioned Authorization Order fully protects the authority delegated to
Oregon under the CWA. It requires that the applicants receive the necessary state
approval, or prove waiver, prior to construction and the resulting impacts to the navigable
waters in the state. The conditioned Authorization Order does not impact any substantive
determinations that need to be made by Oregon DEQ under the CWA. Oregon DEQ
retains full authority to grant or deny the specific requests. The Commission has no
authority to modify or reject the terms and conditions imposed by a state’s water quality
certification, and the Commission has no authority to overrule a state’s denial absent
waiver.305
3.

Clean Air Act

The State of Oregon argues that the Commission could not issue the Authorization
Order until applicants obtained a pre-construction authorization, known as an Air
Contaminant Discharge Permit, pursuant to Title V of the Clean Air Act.306 The State of
Oregon also claims that Environmental Condition 11 is inadequate because it should have
required that the applicants receive all necessary federal authorizations, including the
Clean Air Act Title V Operating Permit, needed for operation of the projects before either
begins operation.307
The Commission appropriately conditioned its authorization on Jordan Cove and
the Pacific Connector obtaining required federal authorizations. Jordan Cove and Pacific
Connector indicated that they would obtain the Air Contaminant Discharge Permit before
beginning construction.308 As discussed, the Commission may issue conditional

304

See e.g., Broadwater, 124 FERC ¶ 61,225 at P 59; Crown Landing, 117 FERC
¶ 61,209 at P 29.
305

E.g., City of Tacoma, Wash. v. FERC, 460 F.3d 53, 67-68 (D.C. Cir. 2006)
(“FERC’s role is limited to awaiting, and then deferring to, the final decision of the state.
Otherwise, the state’s power to block the project would be meaningless. … If the
question regarding the state’s section 401 certification is not the application of state water
quality standards but compliance with the terms of section 401, then FERC must address
it.”); accord Am. Rivers, Inc. v. FERC, 129 F.3d 99, 107-111 (2d Cir. 1997).
306

State of Oregon Rehearing Request at 24.

307

Id. at 24-25.

308

See Final EIS at 1-25.
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authorizations,309 courts have specifically affirmed the Commission’s issuance of
certificates conditioned on future state approval pursuant to the Clean Air Act.310
We decline to adopt the State of Oregon’s request that the Commission condition
any authorization to commence service on Jordan Cove’s future Title V Operating
Permit.311 As discussed in the Final EIS, under the CAA, an application to the State of
Oregon for this permit is due one year after the source commences operation.312
C.

The Projects’ Purposes and Reasonable Alternatives
1.

The EIS’s Purpose and Need Statement

NRDC argues that the Commission violated NEPA because it deferred to Jordan
Cove’s and Pacific Connector’s definitions for the projects’ purposes and needs in the
Final EIS.313 NRDC contends that the Commission must take “a hard look at the factors
relevant” to the projects’ purpose and need and cannot automatically adopt Jordan Cove’s
and Pacific Connector’s definitions such that the projects are a foregone conclusion.314
NRDC acknowledges that the NGA’s public interest determinations and NEPA’s purpose
and need statement differ, but contends that the purpose and need statement in the Final
EIS should be informed by the underlying statutory review being conducted, which is to
balance public benefits against adverse consequences.315 NRDC argues that, by adopting
309

See supra P 76 & note 244.

310

Myersville, 783 F.3d at 1320-21 (upholding the Commission’s conditional
approval of a natural gas facility construction project where the Commission conditioned
its approval on the applicant securing a required federal Clean Air Act air quality permit
from the state).
311

The State of Oregon requires Title V facilities to obtain a Standard Air
Containment Discharge Permit prior to commencing construction; in addition, any
facility that triggers Prevention of Significant Deterioration permitting, such as the Jordan
Cove LNG Terminal and the Pacific Connector Pipeline, must also obtain a Title V
Operating Permit. See Final EIS at 4-689.
312

Id. at 4-689.

313

NRDC Rehearing Request at 46.

314

Id. at 46-47 (citing Nat’l Parks Conservation Ass’n v. Bureau of Land
Management, 606 F.3d 1058, 1071 (9th Cir. 2010)).
315

Id. at 47.
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private interests, the Commission’s purpose and need statement was so narrow to
preclude consideration of a reasonable range of alternatives.316
An agency’s statement of purpose and need in an EIS is evaluated under a
reasonableness standard.317 Under this standard, agencies are afforded considerable
discretion to define the purpose and need statement for a project,318 but that statement
may not be so narrow to preclude otherwise reasonable alternatives such that “the EIS
would become a foreordained formality.”319 The nature of the proposed federal action
must also be informed both by “the project sponsor’s goals,” as well as “the goals that
Congress has set for the agency.”320 Accordingly, under the NGA and NEPA, the
Commission’s purpose in assessing a project proposed under section 3 or 7 of the NGA is
“whether to adopt an applicant’s proposal and, if so, to what degree,” not to engage in
energy resource or natural gas transportation planning.321
As discussed in the Authorization Order, the Commission appropriately relied on
the general objectives of the projects’ applicants.322 The Final EIS states that the Jordan
Cove LNG Terminal will export natural gas supplies from existing natural gas
transmission systems to overseas markets, particularly Asia, and the Pacific Connector
Pipeline will connect the existing Gas Transmission Northwest, LLC and Ruby Pipeline
LLC systems with the proposed terminal.323 Such a statement, which explains where the

316

Id. at 47, 55.

317

See, e.g., Friends of Se.’s Future v. Morrison, 153 F.3d 1059, 1067 (9th Cir.
1998) (stating that while agencies are afforded “considerable discretion to define the
purpose and need of a project,” agencies’ definitions will be evaluated under the rule of
reason); see also City of Alexandria v. Slater, 198 F.3d 862, 867 (D.C. Cir. 1999).
318

See City of Angoon v. Hodel, 803 F.2d 1016 (9th Cir. 1986).

319

Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991)).

320

Sierra Club v. U.S. Forest Serv., 897 F.3d at 598 (quoting All. for Legal Action
v. FAA, 69 F. App'x 617, 622 (4th Cir. 2003)).
321

See Theodore Roosevelt Conservation P’ship v. Salazar, 661 F.3d 66, 73 (D.C. Cir.
2011); see also 15 U.S.C. §§ 717b, 717f (2018); Authorization Order, 170 FERC ¶ 61,202 at
P 186 (citing Citizens Against Burlington, Inc. v. Busey, 938 F.2d at 191).
322

Authorization Order, 170 FERC ¶ 61,202 at P 186.

323

Final EIS at 1-6.
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gas originates and where it is delivered, is permissible as it allows the agency to consider
a sufficiently wide range of alternatives to be considered.324
NRDC argues that the Commission only gave serious consideration to the
applicants’ proposals because it improperly adopted the applicants’ purposes in
contravention of its duties to consider the public interest under the NGA.325 NRDC cites
National Parks and Conservation Association v. Bureau of Land Management326 for
support but in that case the BLM drafted its purpose and need statement for a private land
exchange in such narrow terms that it foreordained approval of the land exchange.327 In
contrast, our approval of the projects, as proposed by Jordan Cove and Pacific Connector,
was not preordained. The Commission considered the no-action alternative, system
alternatives, LNG terminal site alternatives, and pipeline route alternatives and variations,
and balanced numerous environmental factors in the Final EIS. As discussed throughout
this order and the Authorization Order, the Commission used this analysis in the Final
EIS to conditionally approve environmentally acceptable actions, and even adopt a route
variation, consistent with its public interest criteria under sections 3 and 7 of the NGA.
2.

Alternatives
a.

No-Action Alternative

NRDC and Sierra Club argue that the Final EIS fails to offer a genuine “no action”
alternative because the Final EIS states that under the no-action alternative, exports of
LNG from one or more other LNG export facilities may occur.328 Under the no-action
alternative the Commission would deny the requested applications under sections 3 and 7
of the NGA. The Authorization Order explained that under the no-action alternative, the
proposed actions would not occur and the environment would not be affected.329
Contrary to NRDC’s claims, the Final EIS also details baseline environmental resources
324

See Sierra Club v. U.S. Forest Serv., 897 F.3d at 598-99 (upholding the
Commission’s statement of purpose and need for a natural gas pipeline to run through
national forest).

3-4).

325

NRDC Rehearing Request at 55.

326

606 F.3d 1058, 1072.

327

Id. at 1072.

328

NRDC Rehearing Request at 48-51; Sierra Club Rehearing Request at 39.

329

Authorization Order, 170 FERC ¶ 61,202 at P 187 (citing Final EIS at ES-5,
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before describing the environmental impacts of various alternatives.330 “[M]erely
because a ‘no action’ proposal is given a brief discussion does not suggest that it has been
insufficiently addressed.”331 The Final EIS ultimately did not recommend the no action
alternative because that alternative would not meet the projects’ purposes and needs.332
Moreover, no other existing LNG terminal in the region could export LNG, a similar
terminal facility may be built to meet the demand for export. This could lead to impacts
at other locations and would not result in significant environmental benefits.333
b.

System and Site Alternatives

Petitioners next allege that the Commission failed to take a hard look at
alternatives. When an agency is tasked to decide whether to adopt a private applicant’s
proposal, and if so, to what degree, a reasonable range of alternatives to the proposal
includes rejecting the proposal, adopting the proposal, or adopting the proposal with
some modification.334 Reasonable alternatives are defined as those alternatives “that are
technically and economically practical or feasible and meet the purpose and need of the
proposed action.”335 The Commission enjoys broad discretion in evaluating alternatives
and utilizing its expertise to balance competing interests.336 Indeed, “[e]ven if an agency
has conceded that an alternative is environmentally superior, it nevertheless may be
entitled under the circumstances not to choose that alternative.”337 As discussed herein,
330

Id. (citing Final EIS at 4-1 to 4-852).

331

Headwaters, Inc. v. Bureau of Land Mgmt, 914 F.2d 1174, 1181 (9th Cir.1990).
See Or. Natural Res. Council v. Lyng, 882 F.2d 1417, 1423 n.5 (1989) (“The fact that the
description of the no-action alternative is shorter than those of the other proposals does
not necessarily indicate that the no-action alternative was not considered seriously. It
may only reveal that the forest service believed that the concept of a no-action plan was
self-evident while the specific timber sale plans needed explanation.”).
332

Final EIS at 3-5.

333

Id.

334

See Theodore Roosevelt Conservation P’ship, 661 F.3d at 72-74.

335

43 C.F.R. § 46.420(b) (2019).

336

Minisink, 762 F.3d at 111. See also Myersville, 783 F.3d at 1324 (deferring to
agency’s rejection of a pipeline loop alternative that would eliminate the emissions
associated with the proposed compressor station but would disturb more land).
337

Myersville, 783 F.3d at 1324.
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the Final EIS takes a hard look at alternatives, including the no action alternative, system
alternatives, LNG terminal site alternatives, and pipeline route alternatives and variations.
i.

The Existing LNG Storage Alternatives

NRDC argues that the Commissions improperly dismissed as an alternative the
use of any of the four LNG storage facilities in Oregon and Washington that are
connected to natural gas systems, because these facilities were not designed to export
LNG and therefore would require significant modifications to meet the projects’
purpose.338 NRDC contends that the Commission failed to assess whether modifications
at these facilities would be technically or economically feasible.339
As discussed in the Final EIS, Commission staff considered whether the four peak
shaving LNG storage plants could meet the terminal’s objectives, but determined that
modifying these plants was not technically or economically practical or feasible.340
Because the plants are not designed to export LNG, they would require significant
modifications; the facilities needed to export LNG do not exist and the storage tanks are
too small to meet the project’s goals. On review, NRDC argues that the Commission
should have provided a more detailed discussion, but CEQ regulations only require a
brief discussion of why an alternative was eliminated341 and NRDC fails to establish that
this determination was erroneous.
ii.

The Humboldt Bay Site Alternative

NRDC next argues that the Commission improperly dismissed the Humboldt Bay
site alternative because its environmental impacts would be similar to the terminal and
those of any connecting pipeline would be similar to the proposed route.342 NRDC
claims the Final EIS does not provide any information to determine whether the
Humboldt Bay site would provide a significant environmental advantage or disadvantage,
as there could be numerous routes and locations that may appear similar on their surface

338

NRDC Rehearing Request at 52.

339

Id. at 53.

340

Final EIS at 3-5.

341

40 C.F.R. § 1502.14(a) (2019).

342

NRDC Rehearing Request at 52.
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but may offer significant environmental advantages or disadvantages upon deeper
evaluation.343
The Final EIS examines whether the nearest deepwater port, Humboldt Bay in
California, was a feasible alternative site for the proposed action.344 The Final EIS
summarizes Commission staff’s consideration of potential site locations, parcel
availability, land use, and general environmental impacts. Commission staff identified
the Samoa Peninsula within Humboldt Bay as generally available for coastal-dependent
industry development.345 The Samoa Peninsula includes open land, BLM-managed
recreation land, public beaches, former and current industrial land, numerous residences,
an elementary school, coastal shrub and wooded vegetation, and coastal dunes. Based on
the characteristics of the existing navigational channels within Humboldt Bay as
described in the Final EIS, dredging impacts are expected to be similar or greater to those
at the proposed site.346 Given the presence of these resources on or adjacent to the
peninsula, and the presence of several communities located across the shipping channel, a
200-acre LNG terminal located in Humboldt Bay would likely result in impacts similar to
or greater than the proposed project.
With regard to an associated pipeline, Commission staff estimated that the pipeline
distance between Malin, Oregon and Humboldt Bay would be approximately 200
miles.347 Similar to the proposed route, this route would use existing roads and utility
rights-of-way, would maximize use of open lands and ridgelines, and would reduce the
crossing of extremely mountainous terrain. Based on staff’s desktop analysis, assuming a
nominal 95-foot-wide construction right-of-way, an approximate 200-mile-long pipeline
route would affect about 2,300 acres of land, 286 fewer acres than the proposed route.348
343

Id. at 54.

344

Final EIS at 3-10.

345

Id.

346

Id.

347

Id. This estimate was based on a route originating near Malin, Oregon
proceeding due west along the Oregon-California border, turning southwest north of
Dorris, California and generally following highway 97, before turning due west near
Mt. Hebron, California to Yreka, California, and then proceeding in a southwest direction
to just south of Weitchpec, California, continuing southwesterly to a location about
10 miles east of Eureka, California, and finally proceeding west to Humboldt Bay. Id.
348

The proposed pipeline construction right-of-way is approximately 229 miles
long, not including temporary extra work areas, contractor and pipe storage yards, access
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A pipeline from Malin to Humboldt Bay would cross at least 110 miles of forested and
mountainous terrain, resulting in impacts of about 1,265 acres, 394.3 acres fewer than the
proposed route.349 This alternative pipeline route would also cross a similar number of
major waterbodies.
Based on these estimates, Commission staff expected the terminal site at
Humboldt Bay would not offer any environmental advantages and the associated pipeline
would offer only minor environmental advantages compared to the proposed terminal
location and pipeline route. Therefore, the alternative would not offer a significant
environmental advantage over the proposed action. As stated in the Final EIS, staff does
not recommend adopting an alternative that is environmentally comparable or results in
minor advantages but merely shifts the projects impacts from one set of landowners to
another.350
In addition, we also find based on a review of the record that this alternative is not
feasible. According to Jordan Cove, the bay lacks an available parcel or combination of
parcels equaling the approximately 200 acres needed for an LNG terminal site.351
Accordingly, we affirm Commission staff’s determination concerning the Humboldt Bay
Site alternative in the Final EIS.
iii.

Alternative Slip and Berth Size

Sierra Club contends that the Commission should have considered alternatives that
would have reduced the size of the proposed slip and berth to the minimum necessary to
accommodate the largest carriers that the terminal is authorized to use.352 Sierra Club
notes that Jordan Cove will dredge the terminal slip to accommodate LNG carriers as
large as 217,000 m3 in capacity, but the largest carrier visiting the terminal is expected to
be 148,000 m3 in capacity.353 Sierra Club claims that it appears that 148,000 m3 carriers
are roughly 15 percent shorter in length and have lower drafts than 217,000 m3
roads, and aboveground facilities, and would impact approximately 2,586 acres of land.
Id. at 4-437.
349

The approved route, including the incorporation of the Blue Ridge Variation,
would impact 1,659.3 acres of mountainous and forested terrain. Id. at 3-28, 4-437.
350

Id. at 3-3.

351

Jordan Cove DEIS Comments at Attachment A, 4 (July 5, 2019).

352

Sierra Club Rehearing Request at 45-47.

353

Id. at 46.
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carriers.354 Sierra Club acknowledges that the Final EIS indicates that the Coast Guard
confirmed that the proposed slip width is needed for safety purposes, but the Commission
failed to fully explain this determination and otherwise ignored slip length.355
The lengths, widths, and drafts of the existing LNG carrier fleet vary depending on
design and manufacturer. These variations in ship size occur across all carrier types,
even among carriers with similar LNG storage capacities. The Coast Guard indicated
that is the waterway is suitable to receive LNG carriers with up to 148,000 m3 nominal
capacities.356 Based on publicly and privately available data on LNG carriers currently
operating in the global market, the difference in length between the carriers of this
nominal capacity and vessels with capacities of 217,000 m3 is between approximately
60 and 85 feet (6-8%), and the respective difference in drafts is about 2.5 feet. Setting
aside other site-specific factors including channel and tidal characteristics in which affect
slip design, reducing the slip length by up to 85 feet and the depth by 2.5 feet would
reduce the slip size by less than two acres357 and the volume of excavated soil by about
6,300 yards,358 neither of which would result in a significant environmental advantage
when compared to the proposed action.359 Therefore, based on this minor difference in
vessel lengths and drafts, and resulting environmental impacts, staff determined, and we
agree, that an alternative slip design assessment would not offer a significant
environmental advantage over the proposed action.
iv.

Eliminating the Emergency Lay Berth Alternative

Sierra Club next argues that the Commission failed to explore an alternative that
omitted the proposed emergency vessel lay berth from the slip, which provides a place to

354

Id.

355

Id. (citing app. R, pt. 3, SA2-389).

356

Final EIS at 4-91.

357

Commission staff calculated this figure using the following formula: reduced
slip length (85 feet) x proposed slip width (800 feet) = 68,000 feet2 / 43,560 feet2 per acre
= 1.6 acres.
358

Commission staff calculated this figure using the following formula: reduced
slip area (68,000 feet2) x reduced depth of excavation (2.5 feet) = 170,000 cubic feet / 27
cubic feet per yard = 6,296 yards.
359

The proposed slip size is 52 acres. See Resource Report 1 at 33. The slip will
also result in 3.8 million cubic yards of dredged material. EIS at 2-17.
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store a disabled carrier.360 Sierra Club questions whether this feature is needed, and
states that no other LNG terminal in the United States includes a lay berth.361
Jordan Cove indicated that, in response to U.S. Coast Guard concerns, it included
the emergency lay berth to mitigate the scenario where a temporarily non-operational
LNG carrier needed to be berthed during a port call.362 The Coast Guard assists the
Commission in evaluating whether an applicant’s proposed waterway would be suitable
for LNG marine vessel traffic;363 accordingly, the Commission defers to the Coast Guard
as the recognized safety experts on the need for the lay berth to ensure safe operations.
Moreover, we note that eliminating the lay berth would not reduce the overall slip
size or result in a significant environmental advantage. The lay berth and operational
berth are both located on either side of a U-shaped slip. Although the lay berth is located
within the slip, it does not actually enlarge the slip. Thus, eliminating the lay berth would
not reduce the overall slip size, which in turn would not significantly reduce the
environmental impact of the project. An alternative that does not reduce an
environmental impact would not result in a significant environmental advantage when
compared to the proposed project component. Finally, any reduction in the slip width to
eliminate a lay berth would negatively impact safely docking LNG vessels.364
v.

The Shoreline Berth Alternative

Sierra Club alleges that the Commission improperly eliminated the “shoreline
berth” or shoreside berth, because it would require more acres of dredging, and,
therefore, not offer a significant environmental advantage.365 Sierra Club argues that the
Commission ignored the volume of dredged material, the needed depth of dredging, and
the changes to the river floor.366 Moreover, Sierra Club asserts that eliminating the
alternative based on dredging alone ignores the extensive excavation, spoil disposal, and

360

Sierra Club Rehearing Request at 48.

361

Id.

362

Jordan Cove Resource Report 1 at 11.

363

Final EIS at 4-739.

364

Id. at Appendix R, pt. 3, SA2-389.

365

Sierra Club Rehearing Request at 48-49.

366

Id. at 49.
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hydrologic and biological impacts associated with the slip.367 Sierra Club also argues that
the Commission should have considered the shoreline berth sized for 148,000 m3
carriers.368
The Commission fully considered the shoreline berth and appropriately eliminated
the alternative on multiple grounds.369 The EIS determined that a shoreside berth
alternative would not result in a significant environmental advantage because it would
require essentially the same amount of in-water dredging than the proposed configuration
and may require additional dredging for the second emergency lay berth.370 Smaller
berths, sized for 148,000 m3 carriers, may reduce the amount of dredging slightly, 371 but
this decrease would not result in a significant environmental advantage. Contrary to
Sierra Club’s claim that the Final EIS only considers dredging when eliminating the
alternative, the Final EIS also eliminates the alternative due to safety and reliability
concerns.372 The shoreline berth alternative would place docked LNG carriers in the
direct path of other vessel traffic navigating north up the river along an outside bend in
the channel and put the carrier in danger of collision from other vessels.373 As required
by NEPA, the Final EIS examines this alternative but eliminated it from further
consideration due to these safety and environmental impacts. Accordingly, we find that
the Final EIS appropriately eliminates this alternative.
vi.

The Waste Heat Recovery Alternative

Sierra Club argues that the Commission should have considered alternatives that
would require Jordan Cove to use waste heat to generate all electricity needed for the
terminal.374 Operating the LNG terminal would require approximately 39.2 megawatts

367

Id.

368

Id.

369

Final EIS at 3-16 to 3-17.

370

Id. at 3-16.

371

See supra at P 113.

372

Final EIS at 3-16 to 3-17.

373

Id.

374

Sierra Club Rehearing Request at 50.
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(MW) (holding mode) and 49.5 MW (loading mode) of electricity.375 As Sierra Club
acknowledges, Jordan Cove will already use waste heat to generate a portion of
electricity at the terminal.376 Jordan Cove will operate three, 30-MW steam turbine
generators to provide 24.4 MW of power and an auxiliary boiler when two or more heat
steam recovery generators are offline for maintenance.377 Steam for use by the steam
turbine generators will be generated by heat recovery steam generators, using exhaust
from the LNG refrigerant compression gas turbine drivers.378 Jordan Cove will supply
the remaining 15 to 26 MW of electricity using a connection with the local power grid.379
Sierra Club asks that the Commission consider using gas turbine exhaust energy as a fuel
source alternative, but, as discussed, Jordan Cove already plans to use this technology to
generate electricity.380 Commission staff determined, and we agree, that supplying all
facility power through waste heat is not feasible.
c.

Pipeline Route Alternatives

Ms. McCaffree argues that the Commission failed to consider reasonable route
alternatives that she previously raised. In her request, Ms. McCaffree fails to describe
these routes and instead cites accession numbers to exhibits to previous comments.381 As
discussed, the Commission has rejected attempts to incorporate by reference arguments
from a prior pleading because such incorporation fails to inform the Commission as to
which arguments from the referenced pleading are relevant and how they are relevant.382
Accordingly, we dismiss her request.383

375

Final EIS at 2-8.

376

Sierra Club Rehearing Request at 50.

377

Jordan Cove Resource Report 1 at 32; May 2, 2019 Supplemental Filing at 6;
Jordan Cove Application at 7.
378

Jordan Cove Resource Report 1 at 27-28, 32.

379

Final EIS at 2-8.

380

Sierra Club Rehearing Request at 50.

381

McCaffree Rehearing Request at 34.

382

See supra PP 15, 17.

383

Moreover, Ms. McCaffree’s cited submissions during the NEPA process do not
describe or clearly show her preferred alternatives.
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Connected Actions

Ms. McCaffree states that the Commission failed to analyze the Port of Coos
Bay’s proposed Coos Bay Section 408/204(f) Channel Modification as a connected
action together with Jordan Cove’s proposals in a single EIS.384 As noted in the Final
EIS, the Port of Coos Bay is in the engineering and design phase for several proposed
activities that make up the proposed Coos Bay Section 408/204(f) Channel Modification
to improve navigation efficiency, reduce shipping transportation costs, and facilitate the
shipping industry’s transition to larger, more efficient vessels.385 The Port of Coos Bay
would dredge 15.5 million cubic yards of material from several miles of the channel over
the course of three years.386 The Port of Coos Bay’s planned Channel Modification must
be authorized by the Corps, which is preparing a separate EIS.387
Pursuant to CEQ regulations, “connected actions” include actions that:
(a) automatically trigger other actions, which may require an EIS; (b) cannot or will not
proceed without previous or simultaneous actions; or (c) are interdependent parts of a
larger action and depend on the larger action for their justification.388 Connected actions
“are closely related and therefore should be discussed in the same impact statement.”389
In evaluating whether multiple actions are, in fact, connected actions, courts have
employed a “substantial independent utility” test, which the Commission finds useful for
determining whether the three criteria for a connected action are met. The test is
articulated variously as “whether one project will serve a significant purpose even if a

384

McCaffree Rehearing Request at 29-31.

385

Final EIS at 4-832, tbl.4.14-2 n.b/.

386

Id. at 4-836.

387

Id.

388

40 C.F.R. § 1508.25(a)(1) (2019).

389

Id.
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second related project is not built”390 or whether “each of two projects would have taken
place with or without the other.”391
Ms. McCaffree asserts that the Coos Bay Section 408/204(f) Channel
Modification is largely dependent upon funding from Jordan Cove and that Jordan Cove
may substantially increase its exports because the Channel Modification will enable more
vessel traffic.392 Based on these assertions, Ms. McCaffree concludes that without the
Jordan Cove LNG Terminal, the Coos Bay Section 408/204(f) Channel Modification has
no independent utility and would not exist, and that without the Channel Modification,
the Jordan Cove LNG Terminal might not support a final investment decision and would
not likely be built.393
Ms. McCaffree’s allegations of mutual benefit do not prove that the Jordan Cove
LNG Terminal and the Coos Bay Section 408/204(f) Channel Modification are connected
actions under NEPA. On May 10, 2018, the Coast Guard issued a revised Letter of
Recommendation indicating that the Coos Bay Federal Navigation Channel as it is
currently maintained would “be considered suitable for accommodating the type and
frequency of LNG marine traffic associated with [the Jordan Cove LNG Terminal].”394
On November 7, 2018, the Coast Guard confirmed that vessel transit simulation studies
conducted by Jordan Cove demonstrated that Jordan Cove could use any class of LNG
carrier with physical dimensions equal to or smaller than those observed during the
simulated transits.395 The Port of Coos Bay has an independent interest in the benefits
390

Coal. on Sensible Transp., Inc. v. Dole, 826 F.2d 60, 69 (D.C. Cir. 1987). See
also O’Reilly v. U.S. Army Corps of Eng’rs, 477 F.3d 225, 237 (5th Cir. 2007) (defining
independent utility as whether one project “can stand alone without requiring
construction of the other [projects] either in terms of the facilities required or of
profitability”).
391

Earth Island Inst. v. U.S. Forest Serv., 351 F.3d 1291, 1305 (9th Cir. 2003)
(internal citation omitted).
392

McCaffree Rehearing Request at 30. Ms. McCaffree contends that the entrance
to the Charleston Harbor along the vessel route is 0.3 feet too shallow to allow an LNG
tanker with a loaded draft of 40 feet to safely transit unless the Channel Project widens and
deepens the channel to accommodate a safety-related 10% under-keel clearance. Id. at 2526.
393

Id. at 30-31.

394

Final EIS at 1-15; 4-749 to 4-750.

395

Id. at 1-15, 4-749 to 4-750.
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from the Coos Bay Section 408/204(f) Channel Modification, such as facilitating the
shipping industry’s transition to larger, more efficient vessels,396 because the number of
calls at the port by deep-draft vessels has declined from more than 300 per year in the late
1980s to about 200 in the late 2000s to just over 40 in 2015.397 Based on these
circumstances, we conclude that the Jordan Cove LNG Terminal and the Coos Bay
Section 408/204(f) Channel Modification will each serve a significant purpose even if the
other is not built and that each of two projects would have taken place with or without the
other. Because these projects have substantial independent utility, they are not connected
actions under NEPA.
We note that the Final EIS does consider potential impacts from the Coos Bay
Section 408/204(f) Channel Modification in the Final EIS’ discussion of cumulative
impacts.398 As discussed in the Final EIS, these impacts are temporary, and none amount
to significant environmental impacts.399 Ms. McCaffree takes no issue with this analysis.
E.

Environmental Justice
1.

Identifying Environmental Justice Populations

Executive Order 12898 requires that specified federal agencies make achieving
environmental justice part of their missions by identifying and addressing, as appropriate,
disproportionately high and adverse human or environmental health effects of their
programs, policies, and activities on minorities and low income populations
(environmental justice populations).400 The Commission is not one of the specified
396

Id. at 4-832, tbl.4.14-2 n.b/.

397

Id. at 4-653.

398

Id. at 4-828, 4-830 tbl.4.14-2, 4-834 to 4-837, 4-840 to 4-841, 4-843, 4-844, 4847, 4-851.
399
400

Id.

Exec. Order No. 12898 §§ 1-101, 6-604, 59 Fed. Reg. 7629, at 7629, 7632
(Feb. 11, 1994). Identification of a disproportionately high and adverse impact on a
minority or low-income population “does not preclude a proposed agency action from
going forward, nor does it necessarily compel a conclusion that a proposed action is
environmentally unsatisfactory.” Council on Environmental Quality, Environmental
Justice: Guidance Under the National Environmental Policy Act, at 10 (1997) (CEQ
1997 Environmental Justice Guidance), https://www.epa.gov/environmentaljustice/ceqenvironmental-justice-guidance-under-national-environmental-policy-act; Federal
Interagency Working Group for Environmental Justice and NEPA Committee, Promising
Practices for EJ Methodologies in NEPA Reviews, at 38 (2016) (quoting same),
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agencies, and the provisions of Executive Order 12898 are not binding on this
Commission. Nonetheless, in accordance with our usual practice, the Final EIS addresses
environmental justice issues.401 An agency’s choice among reasonable analytical
methodologies for an environmental justice analysis is entitled to deference.402
Consistent with guidance from the Council on Environmental Quality (CEQ) and
the EPA, Commission staff analyzed the presence of minority and/or low-income
populations; and whether impacts on human health or the environment would be
disproportionately high and adverse for minority and low-income populations and
appreciably exceed impacts on the general population or other comparison group.403
NRDC asserts that the Final EIS undertakes a flawed methodology at both steps.404
To identify potential environmental justice populations that could be affected by
geographic proximity to the project, Commission staff selected an area of analysis for the
Jordan Cove LNG Terminal extending out a 3-mile radius from the center of the terminal
site405 and an area of analysis for the pipeline consisting of the 19 census tracts that
would be crossed by the pipeline route and another census tract within 1 mile of the
route.406 Commission staff used information from EPA’s Environmental Justice
Mapping and Screening Tool (EJSCREEN) about low income and minority populations
to inform its assessment of the potential presence of environmental justice communities
in the chosen areas of analysis.407 The Final EIS acknowledges that larger and more
https://www.epa.gov/sites/production/files/201608/documents/nepa_promising_practices_document_2016.pdf.
401

See Final EIS at 4-622 to 4-629 & 4-646 to 4-650.

402

Sierra Club v. FERC, 867 F.3d at 1368 (quoting Cmtys. Against Runway
Expansion, Inc. v. FAA, 355 F.3d 678, 689 (D.C. Cir. 2004)).
403

Final EIS at 4-623 (citing CEQ 1997 Environmental Justice Guidance and
EPA, Final Guidance For Incorporating Environmental Justice Concerns In EPA's
NEPA Compliance Analysis, at §§ 3.2.1-3.2.2. (1998), https://www.epa.gov/sites/
production/files/2015-02/documents/ ej_guidance_nepa_epa0498.pdf (EPA 1998
Environmental Justice Guidance)).
404

NRDC Rehearing Request at 88-92.

405

Final EIS at 4-623.

406

Id. at 4-646.

407

Id. at 4-623, 4-647 to 4-649.
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populated geographic areas can have the effect of masking or diluting the presence of
concentrations of environmental justice populations.408 Commission staff addressed this
problem by separately reviewing data for the 10 identified census tracts fully or partially
located within 3 miles of the areas that would be disturbed during construction of the
LNG terminal.409 The Final EIS finds that low-income and minority environmental
populations are present within 3 miles of the Jordan Cove LNG Terminal and along
portions of the Pacific Connector Pipeline route, including the census tract where the
Klamath Compressor Station will be located.410
NRDC claims that the Commission failed to recognize the limits of the
EJSCREEN tool.411 NRDC points to the EPA’s disclaimer that the EJSCREEN tool is “a
pre-decision screening tool, and was not designed to be the basis for agency decision
making or determinations regarding the existence or absence of EJ concerns.”412
As described above, Commission staff appropriately used the EJSCREEN tool as a
pre-decision screening tool to assess the potential presence of environmental justice
populations within Commission staff’s chosen areas of analysis. The Final EIS and the
Commission did not use the EJSCREEN tool as the sole basis for agency decision
making or determinations regarding the existence or absence of environmental justice
concerns. NRDC cites to an earlier comment addressing the EJSCREEN tool,413 but such
incorporation by reference is improper and is dismissed.414
NRDC criticizes the Final EIS for providing other demographic indicators from
EJSCREEN besides minority populations and income—i.e., linguistic isolation,
education, and age—as “context” without explaining whether this information plays any
role in the analysis.415
408

Id. at 4-623.

409

Id.

410

Id. at 4-626 to 4-627, 4-647 to 4-648.

411

NRDC Rehearing Request at 99.

412

Id. (quoting EPA, EJSCREEN: Technical Documentation 9 (Aug. 2017)).

413

Id. (citing NRDC July 5, 2019 Comments on the Draft EIS, attachment 1
(report of Dr. Ryan Emanuel)).
414

See supra P 15.

415

NRDC Rehearing Request at 93.
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We disagree with NRDC’s assertion that this information creates confusion and
ambiguity.416 The additional data in EJSCREEN are considered potential indicators of
vulnerable populations.417 The Final EIS appropriately provides this information to give
the Commission and the public a more complete understanding of the populations
potentially affected by the project, even if the additional demographic indicators do not
directly inform the required environmental justice analysis under Executive Order 12898.
NRDC contends that the approach in the Final EIS to combine all minority
populations together treats people of color as interchangeable, conflates distinct
environmental justice concerns, and produces flawed results.418 NRDC states that the
approach fails to account for discrete minority populations that are too small to constitute
a minority environmental justice population but are nonetheless large relative to the
overall population of that minority group in the statewide reference community in
Oregon.419 NRDC points to the Native American population as an example, and NRDC
asserts that the Final EIS’ methodology leaves no way to detect other minority groups
that would be similarly overlooked by the Final EIS’ methodology.420
We disagree that the approach used in the Final EIS to identify minority
environmental justice populations was flawed. NRDC cites no authority for its criticism
of the combined treatment of all minority populations. As noted in the Final EIS, the
implementing guidance documents for Executive Order 12898 support the chosen
approach. These guidance documents define a minority environmental justice population
to be a population where the minority population comprises more than 50% of the total
population or comprises “a meaningfully greater share” than an appropriate reference
community.421 A minority population exists if there is “more than one minority group
416

Id.

417

Final EIS at 4-623.

418

NRDC Rehearing Request at 92.

419

Id.

420

Id.

421

EIS at 4-622, 4-625; CEQ 1997 Environmental Justice Guidance at 25; EPA
1998 Environmental Justice Guidance at 15; Federal Interagency Working Group for
Environmental Justice and NEPA Committee, Promising Practices for EJ Methodologies
in NEPA Reviews at 21-25 (2016)). Consistent with recent guidance that the
“meaningfully greater” analysis “requires use of a reasonable, subjective threshold (e.g.,
ten or twenty percent greater than the reference community),” Commission staff applied a
threshold of 20% in the Final EIS analysis. Final EIS at 4-625 n.205 (quoting
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present and the minority group percentage, as calculated by aggregating all minority
persons, meets one of the above-stated thresholds.”422 Thus the approach to aggregate
minority populations increases the likelihood that an agency will determine a given
population to be a minority environmental justice population and will then undertake
additional review for disproportionate impacts.423 Although Native Americans comprise
a small share of the local population, the Final EIS treats Tribal populations as an
environmental justice population with the potential to be disproportionately affected by
the construction and operation of the LNG terminal and pipeline due to scoping
comments, Tribal involvement during the review process, and their history and culture.424
This extension of the environmental justice analysis does not indicate that the general
methodology was flawed and instead shows that staff considered factors other than
EJSCREEN when determining environmental justice populations. NRDC does not
identify any other minority group that may have been improperly overlooked by the Final
EIS’ methodology, and we are aware of none.
NRDC states that although the Final EIS acknowledges that unique issues affect
the Native American population, this does not inform the Final EIS’ analysis of
disproportionate impacts, which extends only to a discussion of low-income
environmental justice populations.425 NRDC states that the Final EIS did not and could
not disclose information necessary for a reader to understand and to provide informed
comment about the Jordan Cove LNG Terminal’s impact on Native Americans and
cultural resources because the Commission’s consultations with Native American
communities and with the Oregon SHPO remain pending.426
The discussion of Native American populations in the environmental justice
section of the Final EIS appropriately acknowledges the potential for these populations to
be disproportionately affected but concluded that this potential would be similar to that
Federal Interagency Working Group for Environmental Justice and NEPA Committee,
Promising Practices for EJ Methodologies in NEPA Reviews at 25 (2016)).
422

Final EIS at 4-622 (quoting CEQ 1997 Environmental Justice Guidance at 26).

423

Although the minority population reported in the FEIS is an aggregate, the
EJSCREEN-census reports allowed Commission staff to review individual minority
populations and we determined that “sub-groups” were not distinctive requiring further
designation, with the exception of Native Americans.
424

Id. at 4-626, 4-649.

425

NRDC Rehearing Request at 93.

426

Id.
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described for low-income populations.427 For Native American populations, unlike other
environmental justice populations, Commission staff appropriately consulted with Native
American tribes under section 106 of the National Historic Preservation Act (NHPA).428
For this reason, the Final EIS in the environmental justice section directs the reader to the
other portions of the Final EIS that discuss consultations with Indian tribes, the potential
project-related impacts on cultural and other resources that may be important to tribes,
and the Commission staff’s recommended conditions to mitigate those impacts.429
NRDC cites no requirement that the Final EIS discuss all of these matters in one location,
and there is no such requirement.
2.

Identifying Disproportionately High and Adverse Impacts

NRDC takes issue with the conclusions in the Final EIS that even the projects’
greatest anticipated impacts (to visual resources, noise, and housing supply) would not
result in disproportionately high and adverse impacts to environmental justice
populations.430
The Final EIS anticipates that the Jordan Cove LNG Terminal’s moderate to high
visual impacts will affect residents in census tracts 4 and 5.03.431 Data for the narrower
census block groups432 within these census tracts revealed that although census tract 4 as
a whole had not been identified as a potential low-income population, one of the portions
of census tract 4 subject to visual impacts would meet the definition of a low-income
population.433 The visual impacts at the relevant location would be moderate rather than
427

Final EIS at 4-629, 4-649.

428

See infra PP 150-162 (discussing cultural resources).

429

Final EIS at 4-629, 4-649 to 4-650.

430

NRDC Rehearing Request 90-91 (citing Final EIS at 4-627 to 4-629; 4-469 to

4-650).
431

Final EIS at 4-628.

432

Census block groups are statistical divisions of census tracts, generally defined
to contain between 600 and 3,000 people. A census block group consists of clusters of
census blocks, the smallest geographic area that the Census Bureau uses to tabulate
decennial data. Federal Interagency Working Group for Environmental Justice and
NEPA Committee, Promising Practices for EJ Methodologies in NEPA Reviews at 22
n.10 (2016); id. at 23 n.11.
433

Final EIS at 4-628 n.209.
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high.434 Data for the census block groups revealed the opposite for census tract 5.03:
although census tract 5.03 as a whole had been identified as a potential low-income
population, the portion of census tract 5.03 subject to visual impacts would not meet the
definition of a low income population.435 The Final EIS concludes that visual impacts on
low-income populations in all affected residential areas would not be disproportionately
high and adverse when compared to other affected residents.436
The Final EIS anticipates that the Jordan Cove LNG Terminal’s significant
construction noise impacts will potentially affect residents in census tracts 4, 5.02, and
5.03.437 Data for the narrower census block groups within these census tracts reveals that
the portions of the census tracts near the shorelines, i.e., the portions subject to the
greatest construction noise impacts, do not meet the definition of a low-income
population.438 The Final EIS concludes that noise impacts on low-income populations in
affected residential areas would not be disproportionately high and adverse when
compared to other affected residents.439
The Final EIS anticipates that the pipeline’s construction and operation impacts,
such as emissions from construction equipment, increased dust and noise, and increased
local traffic, would not significantly affect the environment, would be temporary and
localized, and with mitigation in place are not expected to result in high and adverse
human health or environmental effects on any nearby communities.440 The Final EIS
acknowledges the presence of environmental justice populations in the census tracts
crossed by the pipeline route and concludes that “the likelihood that these potential
environmental justice and vulnerable populations [including tribal populations] will be
disproportionately affected relative to other populations in the census tracts crossed by
the pipeline is low.”441

434

Id. at 4-628.

435

Id. at 4-628 n.209.

436

Id. at 4-628.

437

Id.

438

Id. at 4-628 n.210.

439

Id. at 4-628.

440

Id. at 4-649.

441

Id. at 4-649 and 4-650.
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NRDC asserts that the Final EIS provides no explanation why it uses the broader
scale of a census tract to identify environmental justice populations near the LNG
terminal and pipeline but pivots to use the narrower scale of census block groups to
analyze the LNG terminal’s potential disproportionate impact on the identified
populations.442 NRDC perceives a risk that the Commission’s analysis can obscure the
project’s true effects on marginalized populations.443 Because the Final EIS does not
pivot to use census block groups to analyze the Pacific Connector Pipeline’s potential
disproportionate impacts to environmental justice communities, NRDC criticizes the
different methodology as arbitrary and capricious.444 NRDC states that census tracts in
sparsely populated areas encompass larger land areas which, when incorporated into the
environmental justice analysis, may lead to skewed results that mask the demographic
and socioeconomic makeup of the populations living in closest proximity to the project,
which matters for the potential disproportionate impact.445 NRDC states that the Final
EIS’s failure to tailor its methodology to account for this methodological flaw renders the
entire environmental justice analysis erroneous.446
The Final EIS reasonably tailors its methodology at each step of the environmental
justice inquiry for each set of project activities and impacts. An agency’s choice among
reasonable analytical methodologies for an environmental justice analysis is entitled to
deference.447 At step one for both projects, the Final EIS uses the broader census tract,
consistent with relevant guidance,448 to identify potential environmental justice
442

NRDC Rehearing Request at 93-94.

443

Id. at 94.

444

Id. at 96-98.

445

Id. at 96-98.

446

Id. at 98.

447

Sierra Club v. FERC, 867 F.3d at 1368 (quoting Cmtys. Against Runway
Expansion, Inc. v. FAA, 355 F.3d at 689).
448

E.g., CEQ 1997 Environmental Justice Guidance at 26 (“the appropriate unit of
geographic analysis may be a governing body’s jurisdiction, a neighborhood, a census
tract, or other similar unit that is chosen so as to not artificially dilute or inflate the
affected minority population.”); EPA 1998 Environmental Justice Guidance at 15 (same);
Federal Interagency Working Group for Environmental Justice and NEPA Committee,
Promising Practices for EJ Methodologies in NEPA Reviews at 27 (2016) (“Select an
appropriate geographic unit of analysis (e.g., block group, census tract) for identifying
low-income populations in the affected environment.”).
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populations.449 At step two for the LNG terminal, the Final EIS rationally narrows the
geographic scale using census block groups to more closely match the area of the visual
and noise impacts that the Final EIS anticipates to pose high and adverse effects on
human health or the environment.450 Populations beyond this narrower area cannot
possibly experience visual and noise impacts, so the composition of the broader
populations is not relevant to the Commission’s analysis. NRDC offers no support for its
speculation that the Commission’s closer analysis at step two for the LNG terminal could
have obscured the project’s true effects on marginalized populations.
The different methodology at step two for the pipeline was not arbitrary and
capricious. It was not necessary for the Final EIS to narrow the geographic scale below
the census tract because the Final EIS anticipates that the pipeline would pose no high
and adverse effects on human health or the environment.451 The Final EIS explains
generally that a pipeline’s impacts differ from a discrete facility, for which impacts are
generally concentrated in one location, because a pipeline sequentially establishes or
expands a narrow corridor often over long distances passing near populations with a
variety of social and economic characteristics.452 The Final EIS explains specifically that
impacts from the Pacific Connector Pipeline will be localized, temporary, and
mitigated.453 The Final EIS explains that the pipeline route mostly crosses rural regions
with low population densities, avoids towns and cities, and mostly follows the ridges
through the mountains. NRDC offers no support for its speculation that the approach in
the Final EIS masked the demographic and socioeconomic makeup of any population
living in closest proximity to the pipeline and thus masked the potential disproportionate
impact. And we find no support for this claim.
NRDC contends that the conclusions in the Final EIS that the LNG terminal’s
visual impacts on low-income populations would be “moderate”454 and that both visual
impacts and construction noise impacts “would not be disproportionately high and
adverse when compared to other affected residents”455 are conclusory statements that,
449

Final EIS at 4-625 to 4-627; 4-646 to 4-649.

450

Id. at 4-627 to 4-628.

451

Id. at 6-469.

452

Id.

453

Id.

454

Id. at 4-628.

455

Id.
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without further analysis, do not satisfy NEPA and the Administrative Procedure Act
(APA).456 In a similar vein, NRDC asserts that the conclusion in the Final EIS that for
the pipeline the likelihood of a disproportionate impact is low does not appear to be based
on a qualitative or quantitative analysis of the data.457 NRDC states that the Final EIS
fails to recognize that equal exposure across differing populations can lead to
disproportionate impacts to the environmental justice populations given pre-existing
inequities.458
We disagree that the conclusions in the Final EIS are unsupported or improperly
limited. The Final EIS explicitly acknowledges that step two of the review methodology
addresses the questions whether a project’s impact on human health or the environment
would be disproportionately high and adverse for environmental justice communities and
would appreciably exceed impacts on the general population or other comparison
group.459 To the latter question, there is no evidence in the record that the LNG terminal
and pipeline would be sited, constructed, or operated in ways that unequally distribute
exposure pathways, environmental consequences, and the resulting impacts460 upon
environmental justice populations and appreciably exceed impacts on the general
population or a comparison group. We acknowledge that the apparently equal
distribution of exposure pathways and environmental consequences, even if the resulting
impacts would not be high to the broader affected population, can result in
disproportionately high and adverse impacts to environmental justice populations.461 But
there is no basis to conclude, and NRDC offers none, that the identified low-income
456

NRDC Rehearing Request at 94.

457

Id. at 98.

458

Id. at 98-99.

459

Final EIS at 4-623, 4-646.

460

See Federal Interagency Working Group for Environmental Justice and NEPA
Committee, Promising Practices for EJ Methodologies in NEPA Reviews at 29 (2016)
(parsing terminology, an impact is the adverse or beneficial result of exposure pathways
or other environmental consequence of the proposed action).
461

See, e.g., Federal Interagency Working Group for Environmental Justice and
NEPA Committee, Promising Practices for EJ Methodologies in NEPA Reviews at 39
(2016) (suggesting that agencies recognize that even where a project’s impact “appears to
be identical to both the affected general population and the affected minority populations
and low-income populations,” the impact might be amplified by population-specific
factors, “e.g., unique exposure pathways, social determinants of health, community
cohesion,” making the impact disproportionately high and adverse).
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environmental justice populations have a special sensitivity to the LNG terminal’s
significant visual resource impacts and construction noise or have a special sensitivity to
the pipeline’s localized, temporary, and mitigated impacts, such that a disproportionately
high and adverse impact might result. The special sensitivity of the Native American
population, as the only identified minority environmental justice population potentially
affected by the projects, is addressed in other portions of the Final EIS, as noted in the
environmental justice section of the Final EIS.462 Accordingly, we deny rehearing and
find that the Commission engaged in a hard look at environmental justice to satisfy
NEPA and explained the reasoning for its conclusions to satisfy the APA.
F.

Noise

Jordan Cove and Pacific Connector seek clarification about the deadlines to take
steps, if necessary, to control operating noise at the pipeline’s Klamath Compressor
Station.463 Under Environmental Condition 34 of the Authorization Order, Pacific
Connector must file a noise survey shortly after placing the Klamath Compressor Station
into service. Pacific Connector may also be required to file a second noise survey for the
Klamath Compressor Station shortly after placing all liquefaction trains at the Jordan
Cove LNG Terminal into service. The results of either noise survey could trigger further
steps to control the operating noise at the compressor station. Environmental Condition
34 states:
Pacific Connector shall file a noise survey with the Secretary
no later than 60 days after placing the Klamath Compressor
Station in service. If a full load condition noise survey is not
possible, Pacific Connector shall provide an interim survey at
the maximum possible horsepower load and provide the full
load survey no later than 60 days after all liquefaction trains
at the LNG Terminal are fully in service. If the noise
attributable to the operation of all of the equipment at the
Klamath Compressor Station under interim or full horsepower
load conditions exceeds an Ldn of 55 dBA at any nearby
NSAs, Pacific Connector shall file a report on what changes
are needed and shall install the additional noise controls to
meet the level within 1 year of the in-service date. Pacific
Connector shall confirm compliance with the above
requirement by filing a second noise survey with the
462

Final EIS at 4-629, 4-649 to 4-650 (providing cross-references to sections 4.9
and 4.11 of the EIS).
463

Jordan Cove and Pacific Connector Rehearing Request at 28-31; Authorization
Order, 170 FERC ¶ 61,202 at P 257; id. app., envtl. condition 34.
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Secretary no later than 60 days after it installs the additional
noise controls.464
Jordan Cove and Pacific Connector request that the Commission clarify that the
deadline to file a report on what changes are needed and to install additional noise
controls “within 1 year of the in-service date” refers to the two separate in-service dates
that inform the deadlines for the two noise surveys: (1) the placement of the Klamath
Compressor Station in service and (2) the later placement of all liquefaction trains at the
Jordan Cove LNG Terminal fully in service.465
We grant clarification. We agree that the reference to the in-service date is
ambiguous, as described above. The Commission intended to require that Pacific
Connector complete further steps to control the operating noise at the Klamath
Compressor Station, if necessary, within one year of the in-service date that immediately
preceded the noise survey showing an exceedance of the Commission’s noise threshold.
The Commission modifies Environmental Condition 34 to read:
Pacific Connector shall file a noise survey with the Secretary
no later than 60 days after placing the Klamath Compressor
Station in service. If a full load condition noise survey is not
possible, Pacific Connector shall provide an interim survey at
the maximum possible horsepower load and provide the full
load survey no later than 60 days after all liquefaction trains
at the LNG Terminal are fully in service. If the noise
attributable to the operation of all of the equipment at the
Klamath Compressor Station under interim or full horsepower
load conditions exceeds an Ldn of 55 dBA at any nearby
NSAs, Pacific Connector shall file a report on what changes
are needed and shall install the additional noise controls to
meet the level within 1 year of the in-service date that
immediately preceded the noise survey showing an
exceedance. Pacific Connector shall confirm compliance
with the above requirement by filing a second noise survey

464

Authorization Order, 170 FERC ¶ 61,202, app., envtl. condition 34 (emphasis

added).
465

Jordan Cove and Pacific Connector Rehearing Request at 28. Jordan Cove and
Pacific Connector note that the pipeline would go into service 18 months before the LNG
terminal and would gradually increase flow as the LNG terminal is commissioned. Id. at
29.
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with the Secretary no later than 60 days after it installs the
additional noise controls.
G.

Cultural Resources

Petitioners contend that the Commission erred in issuing the Authorization Order
while a number of issues pertaining to cultural resources remain unresolved.466
Specifically, petitioners state that the Commission could not take a “hard look” at the
projects’ impacts to cultural resources because “cultural resource surveys are not yet
complete for the Jordan Cove LNG Terminal or the Pacific Connector Pipeline.”467
We disagree that the Final EIS for the projects is based on inadequate information.
Although the Commission must consider and study environmental issues before
approving a project, it does not require a definitive resolution of all environmental
concerns before approving a project. NEPA does not require completion of every study
or aspect of an analysis before an agency can issue a Final EIS and the courts have held
that an agency does not need perfect information before it takes any action.468
The Authorization Order acknowledges that the Commission has not yet
completed NHPA consultation;469 consultation with Indian tribes, the Oregon SHPO, and
other applicable agencies is still ongoing.470 The Final EIS recommends, and
Environmental Condition 30 of the Authorization Order states that the applicants may not
begin construction of facilities or use of any staging, storage, temporary work areas, and
new or to-be-improved access roads until: (1) the applicants file the remaining cultural
resource survey reports, site evaluations and monitoring reports (as necessary), a revised
ethnographic study, final Historic Properties Management Plans for both projects, a final
466

Confederated Tribes Rehearing Request at 18-22; Cow Creek Band Rehearing
Request at 11-15; NRDC Rehearing Request at 93; Sierra Club Rehearing Request at 2729; McCaffree Rehearing Request at 28.
467

Confederated Tribes Rehearing Request at 18; Cow Creek Band Rehearing
Request at 8-11.
468

U.S. Dep’t of the Interior v. FERC, 952 F.2d 538, 546 (D.C. Cir. 1992); State of
Ala. v. Andrus, 580 F.2d 465, 473 (D.C. Cir. 1978), vacated in part sub. nom., W. Oil &
Gas Ass’n v. Ala., 439 U.S. 922 (1978) (“NEPA cannot be ‘read as a requirement that
complete information concerning the environmental impact of a project must be obtained
before action may be taken.’”) (citation omitted).
469

Authorization Order, 170 FERC ¶ 61,202 at P 252; Final EIS at 4-684 to 4-686.

470

Authorization Order, 170 FERC ¶ 61,202 at P 252; Final EIS at 5-9.
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Unanticipated Discovery Plan, and comments from the SHPO, interested Indian tribes,
and applicable federal land-managing agencies; (2) the Advisory Council on Historic
Preservation (Advisory Council) is afforded an opportunity to comment on the
undertaking; and (3) Commission staff reviews and approves all cultural resources
reports, studies, and plans, and notifies the applicants in writing that treatment plans may
be implemented and/or construction may proceed.471
The Authorization Order further acknowledges that cultural resource surveys are not
yet complete for the Jordan Cove LNG Terminal or the Pacific Connector Pipeline.472
However, surveys that the applicants have completed identified cultural sites that the
applicants must monitor during construction or otherwise mitigate prior to construction.473
In addition, if the applicants cannot avoid identified cultural sites, the applicants must
conduct further studies and testing.474
The Authorization Order explains that the Final EIS concludes that construction
and operation of the projects would have adverse effects on historic properties, but that
an agreement document, discussed further below, would be developed with the goal of
resolving those impacts.475
1.

Issuance of Certificate Order Prior to Completing Section 106
Consultation

Petitioners contend that issuing the Authorization Order prior to completing a
finalized Memorandum of Agreement (MOA) pursuant to the NHPA, an Unanticipated
Discovery Plan, and all cultural surveys is inconsistent with the requirements of the
NHPA and NEPA.476 Confederated Tribes and Cow Creek Band also express concern
about issuing the Authorization Order prior to completing consultation, stating that that
approach does not meet the requirement to take a hard look at cultural resources;
471

Authorization Order, 170 FERC ¶ 61,202 at app., envtl. condition 30.

472

Authorization Order, 170 FERC ¶ 61,202 at P 251; Final EIS at 4-678 to 4-683

and 5-9.
473

Authorization Order, 170 FERC ¶ 61,202 at P 251, app., envtl. condition 30;
Final EIS at 5-9.
474

Authorization Order, 170 FERC ¶ 61,202 at P 251; Final EIS at 5-9.

475

Authorization Order, 170 FERC ¶ 61,202 at P 253; Final EIS at 5-9.

476

Sierra Club Rehearing Request at 27-28; Confederated Tribes Rehearing
Request at 18-22; Cow Creek Band Rehearing Request at 15-19.

20200522-3018 FERC PDF (Unofficial) 05/22/2020

USCA Case #20-1172

Document #1845056

Filed: 05/27/2020

Page 83 of 89

Docket Nos. CP17-495-001 and CP17-494-001

- 79 -

challenge the adequacy of the consultation completed; and contend that instead of
entering an MOA, the Commission should have pursued a Programmatic Agreement.477
Ms. McCaffree argues that the Authorization Order should not have been issued prior to
completing the Historic Properties Management Plan, and in particular, that the order
should have considered impacts to the McCullough Bridge.478 Confederated Tribes
contend that the updates to the ethnographic survey should have been completed prior to
the issuance of the Authorization Order and that the cultural resources surveys should
have been completed earlier in the review process.479 Similarly, NRDC contends that
because the Commission has not completed consultation under NHPA, the Authorization
Order’s consideration of environmental justice concerns is insufficient.480
The Commission has previously affirmed that a conditional certificate could be
issued prior to completion of cultural resource surveys and consultation procedures
required under NHPA because construction activities would not commence until surveys
and consultation are complete,481 consistent with the D.C. Circuit’s decision in City of
Grapevine, Tex. v. Dep’t of Transp., holding that the FAA properly conditioned approval
of a runway project upon the applicant’s subsequent compliance with the NHPA.482 The
prohibition on construction in the Authorization Order’s Environmental Condition 30
ensures that there can be no effect on historic properties until there has been full
compliance with the NHPA.483
With respect to the potential impacts to McCullough Bridge, we note that table L14 of the Final EIS states that the bridge was listed on the National Register of Historic
Places in 2005 and is located within or adjacent to the Pacific Connector Area of
477

Confederated Tribes Rehearing Request at 15, 22, 25, 27, 29; Cow Creek
Rehearing Request at 4-7, 15-24.
478

McCaffree Rehearing Request at 28.

479

Confederated Tribes Rehearing Request at 15, 18.

480

NRDC Rehearing Request at 93.

481

See generally Iroquois Gas Transmission System, L.P., 53 FERC ¶ 61,194,
at 61,758-64 (1990).
482

17 F.3d at 1509 (upholding the agency’s conditional approval because it was
expressly conditioned on the completion of section 106 process).
483

See City of Grapevine, 17 F.3d at 1509 (upholding Federal Aviation
Administration’s approval of a runway conditioned upon the applicant’s completion of
compliance with the NHPA).
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Potential Effect (APE) but concludes that Pacific Connector will avoid the site by
horizontal directional drilling. Accordingly, we find that further consultation with
respect to the McCullough Bridge will not be required.
The Commission’s approach appropriately respects the integration of the various
requirements for natural gas infrastructure, including the NGA, the NHPA, and NEPA.
We believe this approach is consistent with the court’s conclusion in Mid States Coalition
for Progress v. Surface Transportation Board that while “an agency may not require
consultation in lieu of taking its own ‘hard look’ at the environmental impact of a project,
we do not believe that NEPA is violated when an agency, after preparing an otherwise
valid Final EIS, imposes consultation requirements in conjunction with other mitigating
conditions.”484
Finally, the Commission will complete consultation and enter into an agreement
with Oregon SHPO, the Advisory Council, the applicants, federal land-managing
agencies, and consulting Indian tribes to resolve any adverse impacts to historic
properties prior to authorizing construction.485 We disagree that we must complete
consultation under the NHPA prior to analyzing the environmental justice impacts of a
proposed project; and, petitioners cite no requirement under the NHPA that mandates this
result.
2.

Traditional Cultural Property Historic District

Jordan Cove and Pacific Connector assert that the Authorization Order erred in
failing to undertake an independent review of the Oregon SHPO’s finding of eligibility
with respect to the proposed Traditional Cultural Property (TCP) historic district
nominated by Confederated Tribes for listing in the National Register of Historic
Places.486 According to the petitioners, the Commission’s acceptance of the Oregon
SHPO’s findings without an independent assessment amounts to a failure of reasoned
decision-making. Petitioners also raise concerns about the Oregon SHPO’s process for
determining eligibility and identified some specific substantive issues with the TCP

484

345 F.3d 520, 554 (8th Cir. 2003).

485

See Authorization Order, 170 FERC ¶ 61,202 at P 259 (citing Final EIS at 5-9).
Commission staff’s draft agreement document was characterized as a draft MOA. In
accordance with the Advisory Council’s January 15, 2020 Comments on the draft MOA,
the final agreement document will be characterized as a Programmatic Agreement. See
Advisory Council’s January 15, 2020 Comment on the MOA at 25-26.
486

Jordan Cove and Pacific Connector Rehearing Request at 5-17.
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nomination. Relatedly, Confederated Tribes asks for clarification on the grounds for the
TCP eligibility determination.487
For the purposes of conducting environmental review for the certificate
proceeding, staff determined that the TCP nomination met the eligibility criteria spelled
out in 36 C.F.R. § 60.4 (2019). The Authorization Order explained that when the
Commission determines if a property is eligible for listing on the National Register for
Historic Properties, it does so in consultation with the SHPO, and that generally, the
Commission agrees with the opinions of the SHPO on findings of eligibility.488 In this
case, that consultation has yet to conclude. The Authorization Order noted that the
National Park Service rejected the SHPO’s nomination of the TCP as property eligible
for listing.489 However, the National Park Service stated that its rejection was based on
procedural grounds and substantive deficiencies that the SHPO could cure if it resubmits
the eligibility determination for the TCP.490
The Authorization Order specified that in making an eligibility determination, the
Oregon SHPO considered arguments against the nomination raised by Jordan Cove and
others.491 Further, Commission staff acknowledged the objections to the nomination in
the draft agreement document sent to the consulting parties for review on December 13,
2019.492 Notwithstanding the fact that, as noted above, consultation with all parties on
this issue is ongoing, we affirm our decision to agree with the eligibility determination
made by the SHPO.
H.

Vessel Traffic

Ms. McCaffree asserts that the Commission failed to sufficiently consider the
suitability of the Coos Bay Channel for vessel traffic to and from the Jordan Cove LNG
Terminal, and failed to appropriately condition the order so as to require Jordan Cove’s
compliance with Coast Guard’s requirements, as laid out in Coast Guard’s May 10, 2018
487

Confederate Tribes Rehearing Request at 38-45.

488

Authorization Order, 170 FERC ¶ 61,202 at P 283.

489

Id. P 282.

490

Oregon Parks and Recreation Department, State Historic Preservation Office
July 26, 2019 Letter at 3-9 (containing National Park Service July 2, 2019 eligibility
determination letter).
491

Id. P 282.

492

Id.
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Letter of Recommendation.493 Ms. McCaffree argues that, without ensuring Jordan Cove
complies with Coast Guard’s Letter of Recommendation, the Coos Bay Channel is not a
suitable waterway for the vessel traffic that would result from construction and operation
of the Jordan Cove LNG Terminal.494 Ms. McCaffree further states that because the
Coos Bay Channel is narrow, operation of the Jordan Cove LNG Terminal, including
vessel traffic, poses significant safety risks.495
As Commission staff stated in the Final EIS, “[t]he Coast Guard exercises
regulatory authority over LNG marine vessels[.]”496 Accordingly, the Commission has
no authority to approve, disapprove, or otherwise condition the Coast Guard’s finding of
whether or not a waterway is suitable to handle the vessel traffic attributable to an LNG
terminal. As the Commission noted in the Authorization Order, on May 10, 2018, the
Coast Guard “issued a Letter of Recommendation, indicating the Coos Bay Channel
would be suitable for accommodating the type and frequency of LNG marine traffic
associated with the Jordan Cove LNG Terminal.”497 Similarly, the Department of
Transportation’s Pipeline and Hazardous Materials Safety Administration (PHMSA) has
authority to determine whether or not the siting of LNG facilities complies with federal
safety standards.498 While the Commission incorporates these determinations into
assessing the safety risks associated with a proposed LNG terminal, it does not have the
authority to make these determinations itself. If Ms. McCaffree has concerns regarding
the Coast Guard’s Letter of Recommendation or Waterway Suitability Assessment for the
Coos Bay Channel, she may file those concerns with the Coast Guard. Further,
Environmental Condition 35 and 125 of the Authorization Order requires Jordan Cove
and Pacific Connector to provide documentation that they have complied with DOT
regulations and that the U.S. Coast Guard determines appropriate measures have been put
into place by Jordan Cove or other appropriate parties prior to initial site preparation and
commencement of construction, respectively.499

493

McCaffree Rehearing Request at 25-28.

494

Id.

495

Id. at 27-28.

496

Final EIS at 7-744.

497

Authorization Order, 170 FERC ¶ 61,202 at P 264.

498

Id. P 265.

499

Id. at app., envtl. conditions 35 and 125.
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State and Local Economic Impacts

Ms. McCaffree and the State of Oregon contend that the Commission failed to
adequately consider negative state and local economic impacts to housing availability and
cost, the tourism and recreation industry, the Dunes National Recreation area and Scenic
Adventure Coast, commercial fishing, the commercial crab fishery, and recreational
fishing.500
We believe we did consider these impacts in the Authorization Order. In
considering socioeconomic impacts of the project, the Authorization Order acknowledged
that construction of the Jordan Cove LNG Terminal and Pacific Connector Pipeline
would impact socioeconomic resources including tourism, recreation, and fishing, and
would cause significant impacts (additional usage) on short-term housing in Coos
County.501 The limited short-term housing availability that would occur as a result of
construction of the projects could also affect tourism, as visitors would have to compete
with construction workers for housing.502 The projects could also affect supplemental
subsistence activities, commercial fishing, and commercial oyster farms, but these
impacts would not be significant.503 The likelihood of the pipeline resulting in a longterm decline in property values is low.504 The Authorization Order also found that the
projects will provide direct employment opportunities for local workers, support other
local and state services and industries, and generate local, state, and federal tax
revenues.505
With respect to concerns raised about commercial and recreational fishing and
crab fisheries, the Final EIS finds that increased sedimentation from dredging is not
expected to result in long-term or population-wide effects on crabs.506 The Authorization
500

McCaffree Rehearing Request at 14; State of Oregon Rehearing Request at 32-

501

Authorization Order, 170 FERC ¶ 61,202 at P 239; Final EIS at 4-652.

502

Final EIS at 4-619, 4-644, and 4-652.

503

Id. at 4-619 to 4-621, 4-644 to 4-645, 5-8.

33.

504

See Final EIS at 4-635. The Final EIS acknowledges that it is not possible to
ascertain from the limited information available whether property values near the Jordan
Cove LNG Terminal would be affected. Id. at 4-614.
505

Id. at 4-614 to 4-616 and 4-635 to 4-639.

506

Final EIS at 4-621.
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Order also explains that the Final EIS finds that the spatial restrictions will not
significantly affect recreational and commercial fisheries as the restrictions would be in
place for approximately 20 to 30 minutes, similar to the timeframe for other deep-draft
vessels using the channel.507 Finally, the Authorization Order also notes that the Final
EIS considers project impacts on recreation and tourism and found the impacts would be
short-term and temporary.508 We find that state and local economic impacts have been
adequately addressed in the Authorization Order and Final EIS and deny rehearing on
this issue.
J.

Vegetation

The State of Oregon contends that the Final EIS does not sufficiently analyze the
Pacific Connector Pipeline’s impacts to oak woodland, juniper woodland, and shrub
steppe, or provide sufficient mitigation measures for these impacts.509
We disagree. The Final EIS provides a detailed accounting of the impacts to
forested, woodland, and shrubland vegetation, including both juniper and oak woodlands,
as well as shrubland, from construction and operation of the Pacific Connector Pipeline.510
As detailed in the Final EIS, construction of the Pacific Connector Pipeline would result in
impacts to approximately: 108 acres of western juniper (and Ponderosa pine) woodland,
126 acres of white oak forest and woodland, and 305 acres of shrubland.511 These impacts
account for only approximately 2.6%, 3.0%, and 7.3% of the Pacific Connector Pipeline’s
total vegetation impacts, respectively.512 Operation of the Pacific Connector Pipeline
would impact approximately 30 acres of western juniper and Ponderosa pine forest and
woodland, 27 acres of white oak and Ponderosa pine woodland, and 87 acres of
shrubland.513 Impacts on vegetation include temporary and permanent loss, potential
revegetation challenges, a potential increase in noxious weeds and invasive species, forest
507

Authorization Order, 170 FERC ¶ 61,202 at n.503; Final EIS at 4-620.

508

Authorization Order, 170 FERC ¶ 61,202 at PP 234-236.

509

State of Oregon Rehearing Request at 51, 75.

510

Final EIS at 4-167 to 4-170, tbl.4.4.2.4-1, 4.4.2.4-2.

511

Id. at 4-167 to 4-168, tbl.4.4.2.4-1 (pp.). For context, the Jordan Cove and
Pacific Connector projects are anticipated to impact over 4,600 acres of vegetation. Id. at
5-4.
512

Id.

513

Id. at 4-168 to 4-170, tbl.4.4.2.4-1.
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fragmentation, and edge effects.514 The Final EIS does not identify oak or juniper
woodland, and identified only minimal (less than one acre) amounts of shrubland in the
Jordan Cove LNG Terminal area.515 The Final EIS further discusses Pacific Connector’s
mitigation measures to reduce impacts to vegetation and restore disturbed areas, including
(but not limited to) measures to decrease forest fragmentation, and Pacific Connector’s
Erosion Control and Revegetation Plan, Leave Tree Protection Plan, Integrated Pest
Management Plan, Fire Prevention and Suppression Plan, and the Soil Prevention
Containment and Countermeasures Plan.516 In addition, the Final EIS notes that while
these measures would be applied along the entire route of the Pacific Connector Pipeline,
the Forest Service and the BLM would require additional measures to further reduce
impacts to vegetation on federal lands.517 Accordingly, the Final EIS518 and the
Authorization Order519 appropriately concluded that the impacts to vegetation would not be
significant. We affirm this finding.
K.

Wildlife

NRDC asserts that the Final EIS’ analysis of the projects’ impacts on wildlife
failed to satisfy NEPA.520 Specifically, NRDC contends that that the Final EIS does not
appropriately consider impacts to bald eagles, migratory birds, and whales.521
NRDC states that the Final EIS’ analysis of impacts to bald eagles was
insufficient, and that the Authorization Order should have included a condition
specifically requiring Jordan Cove and Pacific Connector file evidence of having
obtained a permit pursuant to the Bald and Golden Eagle Protection Act (Eagle Act).522
NRDC requests that the Commission clarify that Jordan Cove and Pacific Connector may
514

Id. at 4-165 to 4-166.

515

Id. at 4-153, 4-156.

516

Id. at 4-171 to 4-173.

517

Id. at 4-173.

518

Id. at 5-4.

519

Authorization Order, 170 FERC ¶ 61,202 at P 211.

520

NRDC Rehearing Request at 75-87.

521

Id. at 75.

522

Id. at 76 (citing 16 U.S.C. § 668c (2018)).

