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INTEREST OF AMICUS CURIAE

The Attorney General of Maryland has an interest in preserving the capacity of Mar-
vland statutory and common law to remedy harm caused by commercial entities to and
within the State. That interest extends to claims brought in state court for climate-change-
related harms alleged to result from the conduct of fossil fuel producers and sellers. Indeed,
climate change already is having a variety of costly impacts within Maryland, and those
impacts are expected to worsen. The Attorney General files this amicus brief to address
two arguments raised by Defendants and proposed amicus curiae the United States: that
the City’s claims under Maryland law are preempted by the Clean Air Act, and that they
unlawfully encroach upon the federal government’s foreign affairs and foreign commerce

powers. As explained below, neither of these arguments has merit.

SUMMARY OF ARGUMENT

The Clean Air Act, which establishes a nationwide system of federal emissions reg-
ulation, does not preempt the City’s claims. The City seeks damages arising from [ﬁefend-
ants’ allegedly unlawful marketing and distribution of dangerous products. It does not seck
to regulate emissions, nor does it seek to penalize emissions. Thus, although the Clean Air
Act may preempt some efforts to regulate or penalize cross-boundary emissions, that
preemptive effect is irrelevant here. Rather, the City’s claims are no more preempted than
any other use of state tort law to seek recompense for unlawful marketing and distribution

of a product.



The City’s claims do not encroach upon the federal government’s foreign affairs or
foreign commerce power, either. Although climate change is a global problem, its ef-
fects—from rising temperatures to rising seas—often are felt at the local level. State and
local governments, in turn, have undertaken a wide array of measures, some with upstream
effects, to combat climate change or adapt to its consequences. Particularly in this light,
tort liability for in-state harms that Defendants allegedly have caused, regardless of the
location of Defendants’ conduct, is unremarkable and does not raise constitutional con-
cerns.

ARGUMENT

I. THE CLEAN AIR ACT DOES NOT PREEMPT THE CITY’S CLAIMS.

The City’s complaint seeks to hold Defendants liable on well-established state tort
law theories. Compl. § 11. Its claims focus on Defendants’ allegedly tortious conduct as
producers and distributors of fossil fuels—products whose use results in the emission of
greenhouse gases. See, e.g., id. 9 1-7, 10. More specifically, the City alleges that Defend-
ants have unlawfully marketed and sold fossil fuels despite knowing those products to be
dangerous. See, e.g., id. 9 5-7. The City alleges that Defendants’ tortious conduct caused
" harm to the City, in Maryland. See, e.g.. id. 98. And the City seeks compensation for the
damage that Defendants’ tortious conduct allegedly has caused. See, eg.,id §12.

Just as important is what the City’s complaint does not do. It does not seek to hold
Defendants liable as emitters, or “for” any emission. See id. (“The City does not seek to
impose liability on Defendants for their direct emissions of greenhouse gases and does not

seek to restrain Defendants from engaging in their business operations.”). It does not ask
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the Court to require any polluting source to stop emitting, or to control its emissions. And
it certainly does not ask the Court to accomplish or require any overall reduction in emis-
sions.

Given that the City’s claims arise out of conduct other than emissions, and do not
seek to regulate emissions, they plainly can coexist with emissions regulation under the
Clean Air Act. See, e.g., Silkwood v. Kerr-Mcgee Corp., 464 U.S. 238, 248 (stressing that
conflict preemption exists only if state law “stands as an obstacle to the accomplishment
and execution of [federal law’s] full purposes and objectives™); Chatear Foghorn LP v,
Hosford, 455 Md. 462, 486 (2017) (explaining that when “weighing whether a state law

' poses an obstacle to congressional purposes or objectives,” a court must “apply a presump-
tion that Congress did not mtend to preempt state law™). Sull, relying on cases such as
International Paper Co. v. Ouellette, 479 U.S. 481 (1987), and American Electric Power
Co. v. Connecticuf, 564 U S, 410 (2011) (“4EP”), Defendants argue that the City’s claims
are preempted by federal law, essentially because they arise out of out-of-state emissions.
The United States, too, argues preemption on these grounds,

Defendants and the United States are wrong because they misapprehend the City’s
claims. The City does not seek to hold Defendants liable as emitters of pollutants any-
where, whether in-state or out-of-state. The United States is simply incorrect to assert that
the City’s “claim of hability under Maryland common law incorporates—indeed, is over-
whelmingly—a challenge to out-of-state emissions.” Br. for the United States as Amicus
Curiae m Supp. of Defs.” Mtn. to Dismiss (“U.S. Br.”) 10. Rather, the City is suing De-

fendants as marketers and distributors of products whose use has harmed the City. And it
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is doing so on the basis of well-established state law tort theories. Whatever legal princi-
ples may govern a suit against a power plant for its transboundary emissions of greenhouse
gases, those principles have nothing to do with the City’s claims.

Thus, the Supreme Court’s decision in Ouellerte does not help Defendants. Owel-
lette held that the Clean Water Act preempts a suit against an out-of-state polluter when
brought under the receiving state’s law. 479 U.S. at 497. Attempting to analogize this case
to Ouellette, Defendants and the United States argue that the City’s claims under Maryland
law are likewise preempted. See Mem. of L. in Supp. of Defs.” Min. to Dismiss for Failure
to State a Claim uﬁon Which Relief Can Be Granted (“Defs.” Br.”") 41-43: U.S. Br. 11-12.
But that analogy fails, because Defendants are not being sued as out-of-state polluting
sources. Compare Ouellette, 479 U.S. at 492 (emphasizing the Clean Water Act’s creation
of an “all-encompassing program of water poffr:tfon regulation” (emphasis added)). Again,
they are being sued as marketers and distributors of products that allegedly have harmed
the City. Emissions are just a link in the causal chain between Defendants’ actions and the
harm the City has suffered. Ouelletie, which relies heavily on the Clean Water Act’s com-
prehensive permitting scheme for polluting sources, says nothing about a suit like this.

For similar reasons, there is no merit to the notion that the City’s claims are
preempted because they purportedly ask the Court to regulate emissions or impose lability
for emissions. See U.S. Br. 13-14. The City’s claims seek no such thing. Instead, they

seek recompense for Defendants’ allegedly tortious marketing and distribution of their



products. No result in this Court would interfere with any decision by any other entity—
state or federal—to regulate or penalize emissions as such.’

Nor does the Supreme Court’s decision in A£P aid arguments for preemption. See
U.S. Br. 16. For one thing, AEP concerned the scope of the Clean Air Act’s displacement
of federal common law, not preemption. See, e.g., AEP, 564 U.S. at 424. More specifi-
cally, AEP held that the Clean Air Act displaced the federal common law of nuisance as
applied to abatement of greenhouse gas emissions. Id. at 423, Whether the Clean Air Act
displaces federal common law logically has nothing to do with whether it preempts state
law.

For another ming, AEF involved claims against emitters, arising out of their emis-
sions. See id. at 418 (recounting plaintiffs’ allegations that “the defendants are the five
largest emitters of carbon dioxide in the United States,” and describing tort claims arising
out of “the defendants’ carbon-dioxide emissions™). AEP thus involved conduct—emitting

greenhouse gases—that is different from the allegedly tortious marketing and distribution

' The federal appellate decisions on which the United States relies do not es-
tablish preemption under Ouellette, for each of them involved claims that the de-
fendants themselves had unlawfully emitted pollutants. See Merrick v. Diageo Ams.
Supply, Inc., 805 F.3d 685, 686 (6th Cir. 2015) (addressing “whether the Clean Air
Act preempts common law claims brought against an emitter based on the law of the
state in which the emitter operates™); Bell v. Cheswick Generating Station, 734 F.3d
188, 189-90 (3d Cir. 2013) (addressing “whether the Clean Air Act preempts state
law tort claims brought by private property owners against a source of pollution lo-
cated within the state”); North Carolina ex rel. Cooper v. Tennessee Valley Auth.,
615 F.3d 291, 296 (4th Cir. 2010) (overturning injunction “based on the district
court’s determination that [defendant’s] plants’ emissions constitute a public nui-
sance”). That i1s not the City’s claim here.
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