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INTRODUCTION 

This case is about the Federal Defendants’ failure to comply with the National 

Environmental Policy Act (“NEPA”) for 32 environmental assessments (“EAs”) analyzing 

impacts from at least 271 Mancos Shale wells through Applications for Permits to Drill 

(“APDs”). According to the Bureau of Land Management (“BLM”), to date, the agency has 

issued 101 APDs, of which 59 wells have yet to be completed or begin production. Plaintiffs’ 

(collectively “Citizen Groups”) motion for a preliminary injunction seeks to ensure compliance 

with federal law and maintain the status quo on the ground before continued oil and gas 

development activity causes and exacerbates irreparable harm to people and the environment 

during the pendency of this case.1 To preserve the status quo while this case is litigated, Citizen 

Groups request this court to enjoin: (1) all activities on the 42 permitted wells that have yet to be 

drilled, and (2) hydraulic fracturing, well stimulation, and oil or gas production from the 17 wells 

currently being drilled.2 Citizen Groups do not seek to preliminarily enjoin oil and gas 

production on the 42 wells already in production or shut-in as of the date this case was filed.3  

 
1 Citizen Groups initially sought a temporary restraining order (“TRO”); however, by order dated 
August 28, 2019, the Court denied the TRO request. (ECF No. 60, at 3). Citizen Groups  
maintain their request for a preliminary injunction (ECF No. 5).  
2 Although Citizen Groups’ opening brief could have been more clear that the preliminary relief 
sought here does not extend to shutting in already producing wells, this confusion largely stems 
from the lack of transparency and publicly available information regarding oil and gas drilling 
activities on public lands. Until Federal Defendants filed their Response to this Motion, Citizen 
Groups were unaware that wells were already producing under some of the challenged APDs. 
Federal Defendants and Applicant-Intervenors further confuse the ultimate remedy sought in this 
case and the preliminary relief currently before the Court. See BLM Resp. at 14 (citing Citizen 
Groups’ Petition for Review); API Resp. at 15 (citing Petition for Review). 
3 Federal Defendants represent that of the 271 wells contemplated under the 32 challenged EAs, 
101 APDs have been approved: 39 producing oil and gas wells, 2 shut-in oil and gas wells, 1 
shut-in water disposal well, 17 wells currently being drilled, and 42 wells approved but where no 
surface disturbance has occurred. Declaration of Mark Matthews (ECF No. 44-1) ¶¶ 67.  
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This case is not a referendum on the broader political and policy debates occurring 

around oil and gas exploitation in the Greater Chaco region. Citizen Groups are sensitive to the 

economic realities of this region. While community members in the Greater Chaco region 

recognize the impacts that oil and gas development have on people and the environment, the 

reality of climate change, and the need to transition to a clean energy future,4 a near-total 

economic reliance on extractive industries exacerbates the challenge of effectuating a rapid 

transition away from oil and gas development. But this broader policy debate is not at issue in 

this case, is not before this Court, and does not alter the federal government’s obligation to 

comply with federal law.  

NEPA requires BLM to fully inform the public about the cumulative effects that Mancos 

Shale oil and gas drilling will have on human health and the environment prior to authorizing 

that activity—a requirement already affirmed by the Tenth Circuit on the exact issue now before 

this Court. On May 7, 2019, the Tenth Circuit vacated BLM’s approval of similar Mancos Shale 

APDs, issued between 2014 and 2016, for failing to sufficiently analyze “the cumulative impacts 

on water resources associated with drilling the 3,960 reasonably foreseeable horizontal Mancos 

Shale wells.” See Diné C.A.R.E. v. Bernhardt, 923 F. 3d 831, 857 (10th Cir. 2019) (Diné 

C.A.R.E. I). None of the parties allege that this deficiency has been cured for the 101 Mancos 

Shale APDs already approved (including the 59 currently non-producing wells for which Citizen 

Groups seek preliminary relief), or the 32 EAs challenged in this case.  

 
4 See Declaration of Kenda Pinto (Pinto Dec.) (Ex. 37 to Op. Br.) at ¶¶ 3-12; Declaration of 
Samuel Sage (Sage Dec.) (Ex. 49) at  ¶¶ 4-11; Declaration of Daniel Tso (Tso Dec.) (Ex. 50) at 
¶¶ 5-15; Declaration of Mario Atencio (Mario Atencio Dec.) (Ex. 51) at ¶¶ 5-6 & 9-11; 
Declaration of Mary Ann Atencio (Mary Ann Atencio Dec.) (Ex. 52) at ¶¶ 5-8; Declaration of 
Paul Atencio, Sr. (Paul Atencio Dec.) (Ex. 53) at ¶¶ 5-8; Declaration of Lawrenda Atcitty 
(Atcitty Dec.) (Ex. 54) at ¶¶ 7-9. 
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Preliminary relief is necessary to ensure Citizen Groups do not suffer permanent, 

irreparable harm during the pendency of this case. Accordingly, Citizen Groups respectfully 

request that the Court grant their motion for a preliminary injunction, pursuant to Fed. R. Civ. P. 

65(a). 

SCOPE OF PRELIMINARY RELIEF 

Due to a lack of public transparency and difficulty in discerning the status of oil and gas 

well approvals as they occur, Citizen Groups learned about the status of the APDs challenged in 

this case through Federal Defendants’ Response. BLM Resp. at 10, n. 7; Ex. B to BLM Resp. at 

65–66. While Citizen Groups ultimately challenge all of the APDs that are currently, or may 

become, “final agency actions” during the course of this litigation, Citizen Groups’ request for 

preliminary relief is limited to those wells that BLM has approved but are not yet producing. 

BLM has identified 59 challenged APDs that currently fall within this category. Id.  

Notably, BLM’s decision to continue approval of Mancos Shale APDs during the 

pendency of this case—and throughout litigation in Diné C.A.R.E. I—has created a moving 

target for Citizen Groups and this Court. Indeed, BLM’s failure to cure its unlawful approval of 

Mancos Shale wells even after the Tenth Circuit ruled against the agency has forced Citizen 

Groups back into court to once again hold BLM accountable for compliance with the law.  

ARGUMENT 

I. Citizen Groups Are Likely to Succeed on the Merits 

BLM is required to analyze the direct, indirect, and cumulative impacts of Mancos Shale 

development before approving individual wells. 42 U.S.C. § 4332(2)(C)(i). Here, BLM’s failure 

to provide a hard look analysis for all resources that may be cumulatively impacted by Mancos 

Shale development violates NEPA. 40 C.F.R. § 1508.7 (“cumulative impacts [that] result from 

individually minor but collectively significant actions taking place over a period of time”).  
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The Tenth Circuit’s decision in Diné C.A.R.E. I, vacating BLM’s approval of Mancos 

Shale APDs supported by similarly deficient NEPA cumulative impact analyses, applies to the 

APDs at issue here. See Diné C.A.R.E. I, 923 F.3d 831. BLM has made no substantive changes to 

its NEPA analyses in the challenged APDs, and has in no way addressed the deficiencies in its 

cumulative analysis identified by the Tenth Circuit. Rather, BLM has failed here to “consider the 

cumulative impacts on water resources associated with drilling the 3,960 reasonably foreseeable 

horizontal Mancos Shale wells[,]” and “BLM therefore acted arbitrarily and capriciously in 

issuing FONSIs and approving APDs associated with these EAs.” Id. at 857. None of the parties 

present evidence to the contrary. In fact, Federal Defendants concede that Citizen Groups are 

likely to succeed on the merits of their claim that the BLM failed to perform a sufficient 

cumulative analysis of water quantity. BLM Resp. at 13 (“Plaintiffs’ similar claims in this suit 

are unlikely to succeed on the merits of any aspect of their claims other than cumulative impacts 

of water use on total water quantities.”) (emphasis added).  

Importantly, the Tenth Circuit did not conclude that BLM’s air quality analysis for 

Mancos Shale wells was sufficient, only that the limited record available on appeal was not 

sufficient to make a determination. Diné C.A.R.E. I, 923 F.3d at 855. The complete 

administrative record available to this Court at the merits stage will allow such consideration, 

and will similarly demonstrate that BLM failed to consider the specific air pollutant impacts 

from the addition of 3,960 foreseeable Mancos Shale wells.  

The Tenth Circuit was unequivocal in concluding: “the 2014 [reasonably foreseeable 

development scenario] made it reasonably foreseeable that 3,960 horizontal Mancos Shale wells 

would be drilled, and NEPA therefore required the BLM to consider the cumulative impacts of 

those wells in the EAs it conducted for subsequent horizontal Mancos Shale well APDs.” Id. at 
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853; see also BLM Resp. at 12 n.8 (acknowledging that 3,960 Mancos Shale wells are 

reasonably foreseeable). As the record here demonstrates, none of the EAs challenged here 

analyze the cumulative impacts of 3,960 Mancos Shale wells. See Op. Br. at 11 fn.10. Neither 

BLM nor Applicant-Intervenors (together, DJR Energy, et al. (“DJR”); and American Petroleum 

Institute (“API”)) present any evidence to the contrary.  

Instead, BLM and Applicant-Intervenors argue that because the agency is in the process 

of developing a more robust analysis through the Mancos Shale Resource Management Plan 

Amendment (“Mancos RMPA”), the agency is absolved of its NEPA obligations for APDs it is 

currently approving. BLM Resp. at 19. Critically, however, NEPA requires BLM to analyze the 

cumulative impacts of Mancos Shale development before approving individual wells. 42 U.S.C. 

§ 4332(2)(C)(i). That BLM is “in the process of preparing programmatic NEPA analysis 

regarding cumulative impacts to water and air resources to supplement the [32] EAs challenged 

by [Citizen Groups]” does not alter the agency’s mandate to comply with NEPA before 

approving the challenged APDs. See BLM Resp. at 8; DJR Resp. at 11; API Resp. at 9. BLM’s 

admission that it is conducting additional NEPA analyses, however, is an acknowledgement that 

BLM’s APD approvals challenged here violate the law by insufficiently considering cumulative 

impacts to water and air resources. Importantly, a potential future cure is not a defense to BLM’s 

ongoing failure to comply with NEPA for decisions the agency has already made. See 30 U.S.C. 

§ 226(p)(2)(A) (requiring BLM to defer APDs pending completion of NEPA).5 Because BLM 

 
5 See also S. Utah Wilderness All. v. Norton, 301 F.3d 1217, 1239 (10th Cir. 2002), rev'd on 
other grounds, 542 U.S. 55 (2004) (“The BLM's assertion that it hopes to fulfill, or even will 
fulfill, its NEPA obligations in the future does not address its current failures to act”) (citing 
Portland Audubon Soc'y v. Babbitt, 998 F.2d 705, 709 (9th Cir.1993)); Sierra Club v. United 
States, 255 F. Supp. 2d 1177, 1186 (D. Colo. 2002) (“Although Defendants' assurances of future 
NEPA review possess a certain pragmatic appeal, such assurances cannot obviate the need for 
compliance with NEPA regulations”); City of Tenakee Springs v. Clough, 915 F.2d 1308, 1313 

Case 1:19-cv-00703-WJ-JFR   Document 61   Filed 09/04/19   Page 11 of 32



 6 

has yet to complete this post hoc analysis for any of the EAs challenged in this case, the agency 

has not cured the deficiencies in the existing EAs that underly the challenged APD approvals. 

Motor Vehicle Mfrs. Ass'n v. State Farm, 463 U.S. 29, 50 (1983) (“It is well-established that an 

agency’s action must be upheld, if at all, on the basis articulated by the agency itself”). BLM 

cannot rely on after-the-fact cumulative air and water analyses to mitigate its failure to comply 

with NEPA before it issued the challenged APDs.   

BLM also parrots the same argument already rejected by the Tenth Circuit, claiming that 

because the agency considered the effects from 9,942 wells in its 2003 Resource Management 

Plan and Environmental Impact Statement (“RMP/EIS”), and that only 4,000 of those wells have 

been drilled, that all wells approved under that well-count threshold are permissible. BLM Resp.  

at 12. BLM’s 2003 projection of 9,942 new vertical wells over a 20-year period was immaterial 

to the Tenth Circuit’s conclusion that BLM violated NEPA by failing to consider the cumulative 

impact from an additional 3,960 foreseeable horizontal Mancos Shale wells projected by the 

agency in 2014. Diné C.A.R.E. I, 923 F.3d at 857. 

Finally, DJR attempts to argue that the Tenth Circuit in Diné C.A.R.E. I “misapprehended 

the proper scope of cumulative impact review for a site-specific well permit decision,” DJR 

Resp. at 9, representing a blatant—and inappropriate—request that this Court disregard the 

precedent established by that decision. There, the Tenth Circuit clearly held that “the BLM 

needed to—but did not—consider the cumulative impacts of water resources associated with the 

3,960 reasonably foreseeable horizontal Mancos Shale wells” before approving the APDs at 

 
(9th Cir. 1990) (“NEPA requires consideration of the potential impact of an action before the 
action takes place”) (emphasis in original); Greater Yellowstone Coal. v. Lewis, 628 F.3d 1143, 
1158 (9th Cir. 2010), as amended (Jan. 25, 2011) (“It is not appropriate or acceptable ‘to defer 
consideration of cumulative impacts to a future date’”) (quoting Neighbors of Cuddy Mountain v. 
U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir.1998)).  
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issue in that case. Diné C.A.R.E. I , 923 F.3d at 850. There is clear spatial and temporal overlap 

in the environmental effects of the APDs challenged here and full field development of the 

Mancos Shale over the next twenty years, so Intervenors’ argument lacks substantive merit. 

Citizen Groups are likely to succeed on the merits of their claims that BLM failed to take 

a hard look at the cumulative impacts of the challenged APDs in combination with the 3,960 new 

Mancos Shale wells BLM projected in its Reasonably Foreseeable Development Scenario 

(“RFDS”). In light of the Tenth Circuit’s decision in Diné C.A.R.E. I, BLM makes no attempt to 

argue that the agency’s assessment of cumulative water quantity impacts passes legal muster, 

while Applicant-Intervenors brazenly ask this Court to ignore Tenth Circuit precedent. The EAs 

challenged in this case suffer from the same deficiencies identified by the Tenth Circuit in Diné 

C.A.R.E. I, and so Citizen Groups are likely to succeed on the merits in this case too.  

II. Citizen Groups Suffer Irreparable Harm from Environmental Destruction, Harm to 
Human Health, and BLM’s Failure to Comply with NEPA 
 
The drilling of each new Mancos Shale well causes irreparable harm from: (1) permanent 

environmental destruction caused by the horizontal drilling and multi-stage fracturing; (2) harm 

to public health; and (3) procedural harm from BLM’s failure to comply with NEPA. 

Respondents offer no convincing argument in opposition. 

In Citizen Groups’ first round of litigation challenging Mancos Shale wells, Judge 

Browning correctly concluded: 

The Plaintiffs’ identified injury—the construction and drilling of wells pursuant to 
the challenged APD approvals—is irreparable. . . Any fracking-related 
environmental impacts that accrue during the pendency of this case—and it is 
undisputed that such impacts exist—would be irreversible. 

Diné C.A.R.E. v. Jewell, 2015 WL 4997207, at *46 (D.N.M. Aug. 14, 2015), aff'd, 839 F.3d 

1276 (10th Cir. 2016); see also San Luis Valley Ecosystem Council v. U.S. Fish and Wildlife 

Serv., 657 F. Supp. 2d 1233, 1237-38 (D. Colo. 2009) (finding irreparable harm from 
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constructing two oil and gas wells disturbing 14 acres of public lands). Yet, while BLM and 

Applicant-Intervenors frequently cite to those sections of Judge Browning’s decision relating to 

his findings that Citizen Groups did not meet the other factors for injunctive relief, they 

conveniently ignore Judge Browning’s finding of irreparable harm.  

A.  BLM’s Arguments Regarding the Absence of Irreparable Harm Lack Merit 

 First, BLM attempts to downplay Citizen Groups’ irreparable harms by alleging that of 

the 101 wells at issue, 42 of those wells are already producing or shut in and “therefore finished 

with the part of the well’s life cycle that has the greatest health and environmental impacts.” 

BLM Resp. at 15. BLM thus admits that irreparable harm results from initial well-drilling and 

fracking activities; therefore, preliminary relief is needed to preserve the status quo because, 

once a well is drilled and fracked, the Court’s ability to provide the full scope of available 

remedies for the alleged NEPA violations is restricted. BLM further ignores that 59 of the 

already-permitted wells are not yet producing, and therefore concedes that irreparable harm to 

Citizen Groups from development of these 59 wells would occur in the absence of injunctive 

relief.  

BLM also misconstrues the scope of injunctive relief sought here. Citizen Groups are not 

seeking preliminary relief to shut in producing wells, but rather to prevent future irreparable 

harms from the continued development of additional Mancos Shale wells by requesting that this 

Court enjoin any new drilling or completions on the challenged APDs during the pendency of 

this litigation. As other courts have recognized, development of even a single well threatens, 

inter alia: “water for the community, clean air, and [a] large expanse of undeveloped land with a 

significant ‘sense of place’ and quiet[,]” and because plaintiffs “have interests in the water, 

wildlife, air, solitude and quiet, and natural beauty [the area] provides.” San Luis Valley, 657 F. 
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Supp. at 1240; see also Op. Br. at 15-16. If any new wells are drilled or fracked during the 

course of this litigation, Citizen Groups have demonstrated that irreparable harm will result. 

 Second, BLM argues that “[g]iven the long history of oil and gas development in the 

region, these few additional wells do not create the kind of irreparable injury that justifies 

emergency relief.” BLM Resp. at 17; see also API Resp. at 11 (adopting argument). BLM’s 

argument sets up a Catch-22 where the widespread environmental impacts from decades of oil 

and gas development across the Greater Chaco landscape would serve to insulate future 

development from effective legal challenge, even where the errors in BLM’s approvals are clear-

cut. Further, this argument callously ignores the irreparable harm from each additional Mancos 

Shale well drilled in the Greater Chaco Landscape.6 These wells are being drilled near homes 

 
6 See Mario Atencio Dec. at ¶¶ 5-6 & 9-11 (describing concerns about cultural, spiritual, and 
health impacts from oil and gas development in the Tri-Chapters area, including those identified 
through a Health Impact Study that has identified the presence of toxic chemicals and through 
which community members have reported many health symptoms, as well as impacts to roads 
and emergency vehicle access); Mary Ann Atencio Dec. at ¶¶ 4-8 (expressing concern about 
cultural conflicts, and roads that have been damaged near her home due to oil and gas 
development); Paul Atencio Dec. at ¶¶ 4-8 (expressing concern about cultural conflicts, and 
roads that have been damaged near his home due to oil and gas development); Atcitty Dec. at ¶¶ 
4-5 & 7-9 (describing changes in her health since moving home to Northern New Mexico, 
including a persistent cough and asthma, as well as a noticeable smell and visible emissions 
around well sites near her family’s allotment lands. Also describing an observed change in 
wildlife and plant diversity since her childhood, bad tasting tap water, crumbling roads, fifteen 
wells within close proximity to her family’s allotment, and fear of other oil and gas-related 
impacts to her family and their land); Sage Dec. at  ¶¶ 4-11 (describing visits to community 
members’ homes where residents complain about odors, headaches, blurry vision, stomach 
problems, asthma, and other respiratory problems, especially amongst youth and the elderly. 
Stating that he also smells the odors and gets headaches while at work at Counselor Chapter. 
Expressing concern about damage to roads by oil and gas trucks, light, and noise pollution); Tso 
Dec. at ¶¶ 5-15 (describing concern about oil and gas development impacts to safety, roads, 
health, culture, water, and climate. Stating that he leads “Fracking is Fracking Reality” tours in 
the area, has visited hundreds of well sites, and frequently develops headaches and a sore throat. 
He has been the chair of the Health Imapacts Assessment Committee and preliminary findings 
have pointed to dangerous contaminates in the air and water from the oil and gas industry). See 
also Op. Br. at 17, fn. 18. 
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and schools, where people worship, and where people live.7 Each additional Mancos Shale well 

causes “adverse conditions that form an existing environmental milieu [in the Greater Chaco 

area]. One more [well] polluting air and water … may represent the straw that breaks the back of 

the environmental camel.” Hanly v. Kleindienst, 471 F.2d 823, 831 (2d Cir. 1972). The mere 

threat of such irreparable harm to public health is sufficient to support a preliminary injunction. 

See Mountain Med. Equip. v. Healthdyne, 582 F. Supp. 846, 848 (D. Colo. 1984) (citing Spiegel 

v. City of Houston, 636 F.2d 997 (5th Cir.1981)).  

BLM’s argument also ignores causation under NEPA—that Citizen Groups’ injuries are 

exacerbated as a result of BLM’s failure to comply with NEPA for the challenged APDs, 

 
7 See Mario Atencio Dec. at ¶¶ 1-3 & 7-9 (describing his role as a Diné C.A.R.E. board member, 
member of the Counselor Health Impact Assessment Committee, and heir to his parents’ 
allotments in the Tri-Chapters communities, for whom he serves as the spokesperson regarding 
oil and gas development on their allotment lands); Mary Ann Atencio Dec. at ¶¶ 1-2 (describing 
her ownership of seven tracts of land in the Greater Chaco area, and her interest in her husband’s 
additional 12 tracts of land); Paul Atencio Dec. at ¶¶ 1-2 (describing his interest in 12 tracts of 
land in the Greater Chaco region); Atcitty Dec. at ¶¶ 1-4 (stating that her family’s land, near 
where she grew up in the Greater Chaco region, is leased for oil and gas extraction, and that she 
has been a board member and now works as the New Mexico Energy Organizer for Diné 
C.A.R.E.); Sage Dec. at  ¶¶ 1-4 (stating that his homeland is on an allotment 18 miles south of 
Counselor Chapter where his grandfather’s allotment is located, that he and his siblings are heirs 
to several allotments in the area, and that he works as the Community Services Coordinator, 
where his job entails working and talking with community members about the effects of oil and 
gas development on their lives, health, and cultural practices); Tso Dec. (Ex. 50) at ¶¶ 2-3 & 9-
12 (stating that he and his siblings own four allotments with oil and gas leases on them, that he is 
the Navajo Nation Council delegate for the Chapters of Littlewater, Pueblo Pintado, Torreon, 
Whitehorse Lake, Baca/Prewitt, Casamero Lake, Ojo Encino, and Counselor, and has been the 
chair of the Health Imapacts Assessment Committee whose preliminary findings have pointed to 
dangerous contaminates in the air and water from the oil and gas industry); Pinto Dec. at ¶¶ 3, 7 
(describing a well site being located in the middle of a trail from which she could formerly 
observe the sun dagger marking the summer and winter solstice, and a well site across the 
highway from her parents’ house); Declaration of Miya King-Flaherty (Ex. 42 to Op.  Br.) at ¶ 8 
(describing visiting a home that was within 330 feet of a newly developed fracking well); 
Declaration of Teresa Seamster (Ex. 44 to Op. Br.) at ¶ 13 (describing the long-term health 
effects of living or working within a one-mile radius of fracking operations, and stating that there 
are more than 30 wells operating within a 2-mile radius of Lybrook Elementary School in 
Counselor). 
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separate and apart from the pre-existing wells throughout the landscape. See Comm. to Save Rio 

Hondo v. Lucero, 102 F.3d 445, 449 (10th Cir. 1996) (recognizing that in making its decision 

without following NEPA procedures, “the agency created an increased risk of actual, threatened, 

or imminent environmental harm”). “Regardless whether some risk of harm may already exist, 

adding a few hundred wells increases the risk. In short, that other producing wells exist in the 

area is immaterial.” Diné C.A.R.E. v. Jewell, 312 F. Supp. 3d 1031, 1084 (D.N.M. 2018).  

Finally, BLM alleges that Citizen Groups undermined the irreparable injury in this case 

because they delayed seeking relief for the APD decisions challenged herein. BLM Resp. at 16-

17; see also API Resp. at 10 (adopting argument). Citizen Groups and Federal Defendants have 

been engaged in litigation over hundreds of Mancos Shale drilling permits since 2015, where the 

Tenth Circuit ultimately found, in May 2019, that BLM’s APD approvals were arbitrary and in 

violation of NEPA. BLM suggests that Citizen Groups should not have waited for the Tenth 

Circuit to weigh in on the adequacy of BLM’s standard NEPA review for APDs in the Greater 

Chaco region, but instead should have further amended their complaint in the Diné C.A.R.E. I 

litigation to add the wells challenged here. BLM Resp. at 16. However, given BLM’s ongoing 

approval of new leases and hundreds of APDs, BLM’s suggested approach would have 

indefinitely delayed resolution of that prior case. And now that Diné C.A.R.E. I  has been 

resolved, BLM still has not acted to cure the deficiencies identified by the Tenth Circuit—

particularly for APDs approved during the pendency of prior litigation, and for which BLM 

acknowledges a failure to analyze the cumulative impacts from 3,960 foreseeable Mancos Shale 

wells. BLM has instead taken a truncated approach to the Tenth Circuit’s holding: performing 

corrective NEPA analysis for the individual vacated decisions while ignoring all other APD 

approvals that fail to satisfy the Tenth Circuit’s guidance. BLM’s Resp. at 6–7.  
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Moreover, Citizen Groups made good faith efforts to avoid this litigation, including a 

series of phone calls and emails, and ultimately a meeting with BLM officials at the New Mexico 

State Office. In those discussions, Citizen Groups’ requested that the agency remedy its deficient 

cumulative impacts analysis, and temporarily pause ground-disturbing activities on APDs not yet 

drilled until the agency performed the cumulative impact analysis for the 3,960 foreseeable 

Mancos Shale wells, as the Tenth Circuit required in Diné C.A.R.E. I. Tisdel Dec. (Ex. 47 to Op. 

Br.) at ¶ 48. Ultimately, BLM refused to offer any corrective action, thus forcing this litigation. 

Id. See also Fish v. Kobach, 840 F.3d 710, 753 (10th Cir. 2016) (“there is no categorical rule that 

delay bars the issuance of an injunction … The question instead is whether the delay was 

reasonable, was not a decision by the party to ‘sit on its rights,’ and did not prejudice the 

opposing party”) (citing RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 1211 (10th Cir. 2009)). 

BLM’s attempts to dismiss the irreparable harm to Citizen Groups and their members 

from fracking 59 new, already-permitted wells challenged in this case should be rejected. 

Regardless of the existing oil and gas development across the region, these new wells will 

exacerbate irreparable harms to Citizen Groups and their members. Also, Citizen Groups did not 

unreasonably delay filing this case, but brought this litigation as expeditiously as possible once 

the Tenth Circuit issued its decision in Diné C.A.R.E. I, 923 F.3d 831—thereby clarifying BLM’s 

NEPA obligations and confirming its failure to meet them—and after the agency confirmed it 

would take no broader curative measures to address deficient cumulative analysis. BLM’s 

irreparable harm arguments lack merit.  

B. Applicant-Intervenors’ Arguments Regarding the Absence of Irreparable Harm 
Lack Merit 

 
 First, DJR argues that Citizen Groups have failed to establish a “causal connection” 

between the unlawful APD approvals being challenged and Citizen Groups’ harms. DJR Resp. at 

Case 1:19-cv-00703-WJ-JFR   Document 61   Filed 09/04/19   Page 18 of 32



 13 

13.8 However, the basis for DJR’s argument relies on an improper conflation of the irreparable 

harm element needed to justify injunctive relief, with the merits arguments regarding BLM’s 

failure to take a hard look at water quantity and air quality impacts from APD development. Id. 

at 13-16. DJR erroneously asserts that Citizen Groups must tie their harm specifically to water 

quantity and air quality impacts from APD develoment. Id. at 13, 15. To support this argument, 

however, DJR relies solely on case law requiring a “causal nexus” in the context of patent 

infringement, where “a finding that the patentee will be at risk of irreparable harm does not alone 

justify injunctive relief.” Apple Inc. v. Samsung Elecs., 695 F.3d 1370, 1374 (Fed. Cir. 2012); 

Macom Tech. Sols. Holdings v. Infineon Techs. AG, 881 F.3d 1323, 1330 (Fed. Cir. 2018) 

(another patent infringement case, citing Apple, Inc. for the standard specifically applicable to 

patent infringement cases). These cases and their altered standard for demonstrating irreparable 

harm in the particular context of patent infringement are not applicable to this case, and DJR 

offers no non-patent cases to support this argument. See Apple Inc. v. Samsung Elecs., 735 F.3d 

1352, 1361 (Fed. Cir. 2013) (explaining that “the causal nexus requirement is simply a way of 

distinguishing between irreparable harm caused by patent infringement and irreparable harm 

caused by otherwise lawful competition”) (emphasis added). Courts have rejected similar 

arguments in the context of demonstrating injury-in-fact. See WildEarth Guardians v. Jewell, 

738 F.3d 298, 307-308 (D.C. Cir. 2013) (recognizing that a plaintiff need not demonstrate a 

nexus between the injury relied on to establish standing and the substantive merits argument) 

(citing Duke Power v. Carolina Envtl. Study Grp., 438 U.S. 59, 78-79 (1978)). Accord High 

Country Conserv. Advocates v. U.S. Forest Serv., 52 F. Supp. 3d 1174, 1187 (D. Colo. 2014); 

WildEarth Guardians v. Bureau of Land Mgmnt., 120 F. Supp. 3d 1227, 1257 (D. Wyo. 2015).  

 
8 API adopts DJR’s causal nexus argument by reference. API Resp. at 10-11. 
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 DJR’s citation to precedent in the D.C. Circuit, establishing that a party seeking an 

injunction “must show that the alleged harm will directly result from the action which the 

movant seeks to enjoin,” 12 Percent Logistics v. Unified Carrier Registration Plan Bd., 280 

F.Supp. 3d 118, 122 (D.C.D.C. 2017) (quoting Wisc. Gas Co. v. FERC, 758 F.3d 669, 674 (D.C. 

Cir. 1985)), is also not relevant. Here, the harm to Citizen Groups and their members will result 

from BLM’s approval of the challenged EAs and APDs, and the drilling and completion of the 

challenged wells, which are exactly the actions Citizen Groups seek to enjoin here. DJR points to 

no independent cause for Citizen Groups’ harms different from drilling the oil and gas wells 

challenged in this case. DJR’s argument implies that irreparable harm must be more closely tied 

to specific merits arguments than the case law requires, and must be rejected.  

 Second, DJR’s implication that Citizen Groups must “prove” a causal nexus between the 

unlawful approvals being challenged and Citizen Groups’ harms also misunderstands the test for 

irreparable harm. DJR Resp. at 13. Causation does not require scientific certainty, but rather 

relates to whether a project’s impacts cause or contribute to the kind of harm alleged in the 

geographic area. Friends of the Earth v. Gaston Copper, 204 F.3d 149, 161 (4th Cir. 2000) (the 

fairly traceable requirement is not equivalent to tort causation). As Judge Browning held:  

Plaintiffs have pointed to a number of ways in which even properly functioning 
directionally drilled and fracked wells produce environmental harms. These are 
cited in the Court’s findings of fact, and include air pollution, water usage, and 
surface impacts. Beyond being merely ‘likely’—the Winter-mandated certainty 
level for irreparable harm—these harms are certain to accompany drilling; they 
are not just speculative or ‘possible.’ 
 

Diné C.A.R.E. v. Jewell, 2015 WL 4997207, at *48. Here, Citizen Groups have demonstrated 

they will be irreparably harmed in multiple ways by the challenged actions.9   

 
9 API’s argument that Citizen Groups’ harm is “speculative” fails for the same reasons. API 
Resp. at 11. 
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Finally, DJR argues that a NEPA violation cannot constitute, by itself, “irreparable 

harm,” citing to the holdings in Winter, 555 U.S. at 22, and Monsanto, 561 U.S. at 157, for 

support. DJR Resp. at 17-18. However, both Winter and Monsanto stand for the proposition that 

the standard for irreparable harm cannot be relaxed based on a likelihood of success on the 

merits, not that the underlying statutory violation cannot be evidence of irreparable harm. Winter 

specifically explained that: 

The District Court and the Ninth Circuit…held that when a plaintiff demonstrates 
a strong likelihood of prevailing on the merits, a preliminary injunction may be 
entered based only on a ‘possibility’ of irreparable harm…the Ninth Circuit's 
‘possibility’ standard is too lenient. Our frequently reiterated standard requires 
plaintiffs seeking preliminary relief to demonstrate that irreparable injury is likely 
in the absence of an injunction . . . 
 

Winter, 555 U.S. at 21-22 (emphasis in original) (citations omitted).10 Similarly, Monsanto held 

that an injunction should not be presumed to be the proper remedy for a NEPA violation in the 

absence of showing that the plaintiff has met the four-factor test for injunctive relief. Monsanto, 

561 U.S. at 157.  

The Court here need not make such a presumption. As detailed above, Citizen Groups 

have made a sufficient showing of irreparable harm. “[W]hen a decision to which NEPA 

obligations attach is made without the informed environmental consideration that NEPA 

requires, the harm that NEPA intends to prevent has been suffered.” Sierra Club v. Marsh, 872 

F.2d 497, 500 (1st Cir. 1989) (citations omitted). Here, BLM’s “bureaucratic steamroller” is not 

 
10 See also Diné C.A.R.E. v. Jewell, 839 F.3d 1276, 1282 (10th Cir. 2016) (“Under Winter’s 
rationale, any modified test which relaxes one of the prongs for preliminary relief and thus 
deviates from the standard test is impermissible. We accordingly hold that the district court did 
not abuse its discretion in simply applying the Supreme Court’s ‘frequently reiterated standard’ 
for preliminary relief, including the requirement that the plaintiff must show he is likely to 
succeed on the merits.”). 
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just threatening to roll forward, it is actively doing so: BLM continues to approve permits to 

horizontally drill and multi-stage fracture the Mancos Shale on an ongoing basis. Id. at 504. The 

agency’s failure to comply with NEPA, while continuing to approve drilling permits that are 

uninformed by a legally-compliant NEPA analysis, combined with the on-the-ground harm 

suffered by Citizen Groups’ members, supports a finding of irreparable harm. See Colo. Wild v. 

U.S. Forest Serv., 523 F. Supp. 2d 1213, 1221 (D. Colo. 2007) (recognizing irreparable injury is 

the risk the agency’s NEPA decisions are overturned, but “the bureaucratic momentum created 

by Defendants' activities will skew the analysis and decision-making of the [agency] towards its 

original, non-NEPA compliant [ ] decision.”).11 Accordingly, Citizen Groups have sufficiently 

demonstrated a likelihood of irreparable harm in the absence of preliminary relief. 

III. Environmental, Health, and Legal Harms Outweigh Purely Economic Harm 
 
Permanent harm to the environment, human health, and Citizen Groups’ legal rights 

outweighs the temporary, conditional, and purely economic harm to BLM and Applicant-

Intervenors. As the Tenth Circuit has consistently recognized, “financial concerns alone 

generally do not outweigh environmental harm.” Valley Cmty. Pres. Comm’n v. Mineta, 373 

F.3d 1078, 1086 (10th Cir. 2004). API attempts to distract from this Circuit’s well-established 

precedent by citing the few exceptional cases that find otherwise, but that are clearly 

distinguishable. API Resp. at 12.12 The purely economic injury alleged by BLM and Applicant-

 
11 See also Comm. to Save the Rio Hondo v. Lucero, 102 F.3d 445, 448–49 (10th Cir.1996) (“The 
injury of an increased risk of harm due to an agency’s uninformed decision is precisely the type 
of injury the [NEPA] was designed to prevent.”). 
12 See, e.g., Sierra Club v. Bostick, 539 F. App’x 885, 892 (10th Cir. 2013) (weighing economic 
harm of $500 million versus what the Court called a “minimal environmental impact” to less 
than one acre of water); Amoco Prod. v. Vill. of Gambell, 480 U.S. 531, 545 (1987) (involving 
injury that was “not at all probable” versus the loss of $70 million); Village of Logan v. U.S. 
Dep’t of Interior, 577 F. App’x 760, 768 (10th Cir. 2014) (involving a failure to show future 
harm where the project had already been completed). 
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Intervenors is not irreparable, and thus cannot outweigh the harm to Citizen Groups. See 

Colorado Wild, 523 F. Supp. 2d at 1221.13  

BLM’s argument that the balance of harms does not tip in Citizen Groups’ favor because 

the Tenth Circuit found only one aspect of BLM’s NEPA analysis—water quantity impacts—

deficient, improperly interjects a merits issue into the balancing of harms. BLM Resp. at 19. 

BLM attempts to reduce Citizen Groups’ multiple, irreparable harms into a single, analytical 

deficiency the Tenth Circuit identified in prior EAs, which BLM then ties to a subsequent 

argument that any water quantity impacts are outweighed by harm to the local economy. Id. at 

19-20. This labored argument must be rejected. First, as explained above, Citizen Groups’ 

irreparable harms from each additional APD approval are not limited to water quantity impacts, 

but include a variety of types of harm. Second, BLM has not cited to, nor are Citizen Groups 

aware of, any case supporting BLM’s position that the Court is constrained in its consideration 

under the balancing of equities prong to only those irreparable harms which are tied to specific 

deficiencies in the agency’s NEPA analysis. Engaging in this type of limited balancing analysis 

improperly places a “thumb on the scales” in favor of BLM and industry, and against a plaintiff 

pressing NEPA claims. Monsanto, 561 U.S. at 157.  

BLM and Applicant-Intervenors also fail to recognize that the drilling authorizations at 

 
13 See also Valley Cmty. Pres. Comm’n v. Mineta, 373 F.3d 1078, 1086 (10th Cir. 2004) 
(“[F]inancial concerns alone generally do not outweigh environmental harm.”); San Luis Valley 
657 F.Supp.2d at 1242 (holding that “delay in drilling the exploratory wells, is not irreparable in 
that it can be compensated by money damages.”); Acierno v. New Castle Cnty., 40 F.3d 645, 653 
(3d Cir. 1994) (recognizing that “[e]conomic loss does not constitute irreparable harm…”); S. 
Fork Band  of Western Shoshone of Nevada v. U.S. Dep’t of Interior, 588 F.3d 718, 728 (9th Cir. 
2009) (holding temporary economic loss does not outweigh “the irreparable environmental harm 
threatened by this massive [mining] project.”). 
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issue here are subject to compliance with NEPA and the protection of environmental resources.14 

Indeed, by statute, BLM is required to defer APD approvals where it has not sufficiently 

completed the NEPA process. 30 U.S.C. § 226(p)(2)(B). Thus, any economic benefits that could 

ultimately be derived from the challenged decisions are necessarily contingent upon BLM’s 

NEPA compliance.15 Here, any benefits from the APD approvals are the result of BLM’s 

unlawful decisionmaking processes. Congress intended for BLM to comply with NEPA before 

granting such approvals. By failing to do so, the BLM is undermining NEPA’s purpose.  

DJR and API argue that the balance of harms should tip in their favor due to the loss of 

royalties and tax revenue from currently producing wells, as well as the potential for exacerbated 

environmental harms if they are forced to stop production on completed wells. DJR Resp. at 20-

21; API Resp. at 16. As stated above, Citizen Groups’ request for preliminary relief does not 

seek to shut down producing wells, making it impossible that an injunction would have any 

impact on existing tax or royalty payments—either to the state, county, or to Navajo Allottees. 

Moreover, DJR’s and API’s allegations of sweeping economic harms to the oil and gas industry 

in New Mexico are not tied to the specific wells at issue here, nor are they even limited to wells 

 
14 43 C.F.R. § 3161.2 (requiring “all [oil and gas] operations be conducted in a manner which 
protects other natural resources and the environmental quality, protects life and property…”); 43 
C.F.R. § 3162.1(a) (“The [oil and gas] operating rights owner or operator … shall comply with 
applicable laws and regulations;” including “conducting all operations in a manner … which 
protects other natural resources and environmental quality.”). See also Foundation on Economic 
Trends v. Heckler, 756 F.2d 143, 155 (D.C. Cir.1985) (holding “it is well established that judicial 
power to enforce NEPA extends to private parties where non-federal action cannot lawfully 
begin or continue without the prior approval of a federal agency. Were such non-federal entities 
to act without the necessary federal approval, they obviously would be acting unlawfully and 
subject to injunction.”). 
15 This is consistent with ultimate relief, where the presumed remedy in cases that violate NEPA 
is vacatur. See 5 U.S.C. § 706(2)(A) (“The reviewing court shall … hold unlawful and set aside 
[arbitrary] agency action…”); Diné C.A.R.E. I, 923 F.3d at 859 (“We remand to the district court 
with instructions to vacate the FONSIs and APDs … and to remand those EAs to the BLM to 
conduct a proper NEPA analysis”). 
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in the broader San Juan Basin, but instead relate to the overall role of oil and gas in New Mexico 

and the U.S., generally. See API Resp. at 14, 16. These industry-wide economic concerns are 

well beyond the scope of harm the Court needs to consider to decide whether Citizen Groups’ 

harms outweigh those of industry. 

Importantly, Applicant-Intervenors were not only aware of but participated in the first-

round of litigation in Diné C.A.R.E. I, so they understood that the subject permits could be 

deemed unlawful and accordingly vacated if the underlying EAs suffered from the same 

deficiencies as the EAs in the prior litigation. Continuing to develop Mancos Shale wells with 

this knowledge is an express assumption of economic risk, rendering the Applicant-Intervenors 

complaint of economic injury a product of their own creation. See Davis v. Mineta, 302 F.3d 

1104, 1116 (10th Cir. 2002) (“The self-inflicted nature of [the agency’s] harm [in violating 

NEPA] ... weighs in favor of granting [Plaintiffs] preliminary injunctive relief.”) (abrogated on 

other grounds by Diné C.A.R.E. v. Jewell, 839 F.3d 1276 (10th Cir. 2016)); Sierra Club v. U.S. 

Army Corps of Eng’rs, 645 F.3d 978, 997 (8th Cir. 2011) (“The district court’s analysis of the 

balance of harms was not an abuse of discretion particularly because any injury to [the holder of 

enjoined permit] was largely self inflicted.”). 

Critically, while Applicant-Intervenors’ discuss financial harm to operators, the State of 

New Mexico, and its taxpayers if an injunction is granted, they neglect to acknowledge the 

financial risks that such drilling represents to the State and its taxpayers in the absence of 

preliminary relief, particularly if such wells are subsequently vacated. If additional new wells are 

drilled during the course of this litigation, and the underlying permits are ultimately vacated, the 

operators will face significant costs to plug and abandon them. And there is substantial risk that 

the liability for such costs would fall upon the State of New Mexico. A full accounting of these 
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risks and liabilities is essential to balancing the harm from granting or denying preliminary relief.  

Each permit to drill includes the express legal obligation to properly plug and abandon 

the well, and restore the location to a safe and clean condition, when the well is no longer usable 

for beneficial purposes. See 43 C.F.R. §§ 3162.3-4, 3162.5-1; NMAC 19.15.25. As the Tenth 

Circuit found, vacatur is the appropriate remedy for wells that have been unlawfully approved. 

Diné C.A.R.E. I, 923 F.3d at 859. Plugging and abandonment costs for deep, horizontally drilled 

and multi-stage hydraulically fractured wells—such as those challenged in this case targeting the 

Mancos Shale formation—are higher and subject to more financial and technical uncertainty than 

vertical wells. Expert Declaration of Greg Rogers (Rogers Dec.) (Ex. 48) at ¶ 15 (describing 

studies that have found it costs between $25,000 and $700,000 to plug and abandon verticle 

wells, and that horitzonal wells cost significantly more to plug and abandon). Moreover, bonding 

requirements for these wells are woefully inadequate, meaning that financial assurances are not 

in place to ensure sufficient plugging and abandonment occurs. Id. at ¶¶ 17(a)-(b). In particular, 

New Mexico state law requires a blanket plugging financial assurance of only $250,000 for 

operators with more than 100 wells, amounting to $2,500 or less per well. NMAC 19.15.8.9. 

This level of financial assurance is insufficient to ensure performance of plugging and clean up 

of restoration operations for existing wells, let alone additional wells that would be drilled in the 

absence of preliminary relief. Each additional Mancos Shale well would add to a legacy of 

liabilities that already exists, which cause irreparable harm to Citizen Groups, and which vacatur 

would require to be shut-in or plugged. Diné C.A.R.E. I, 923 F.3d at 859. 

Exacerbating the financial risk to Citizen Groups, New Mexico, and taxpayers is the 

potential that operators default on their plugging and abandonment obligations. These 

environmental liabilities are known as asset retirement obligations (“AROs”), which include the 
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stock of the industry’s existing well inventory, which grows with each additional well that is 

drilled. Rogers Dec. at ¶ 11. Due to extended amortization periods of 80-100 years, and credit-

adjusted discounting that disregards the production decline curve for the horizontally drilled and 

multi-stage hydraulically fractured wells at issue here, id. at ¶¶ 17(d)(vi)-(viii), industry discloses 

only pennies on the dollar for the true potential undiscounted cost of those liabilities. Id at ¶ 

11(b)-(c). Across the industry, these AROs account for several trillion dollars in undisclosed and 

underappreciated environmental obligations worldwide. Id at ¶ 8. Here, before weighing 

Applicant-Intervenors’ temporary and speculative economic losses if the Court grants 

preliminary relief, operators should be made to disclose the estimated undiscounted value and 

timing of their existing AROs, and demonstrate that they will be able to satisfy these obligations 

in the event of a sustained drop in oil and gas prices as a result of the energy transition. 

Moreover, to balance the economic risk from continuing to drill during this litigation, operators 

would need to provide a reliable risk-adjusted estimate of the cost to plug and abandon the 

subject wells, disclose their current inventory of unplugged idle or unproductive wells, and 

demonstrate that they have provided financial assurance equal to 100% of their estimated 

plugging and abandonment costs to assure the State of New Mexico that timely plugging and 

abandonment will occur. Such transparency is fundamental to this Court’s ability to balance the 

true equities of the economic costs, benefits, and risks to the public of the requested preliminary 

relief. Failure to assue that required plugging and reclamation is achieved will add to the legacy 

of irreparable harms Citizen Groups are forced to endure.  

IV. The Public’s Interest in Protection of the Environment, Human Health, and 
Avoiding Environmental Liabilities Strongly Favors a Preliminary Injunction  
 
As recognized in Colorado Wild, “[t]here is an overriding public interest in the 

preservation of biological integrity and the undeveloped character of the Project area that 
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outweighs public or private economic loss in this case.” 299 F.Supp.2d 1184, 1190-91 (2004).16 

Here, the public interest weighs in favor of protecting air quality, water resources, and the unique 

cultural landscape threatened by new drilling. BLM and Applicant-Intervenors choose to focus 

instead on broad national interests of energy independence and royalty payments. BLM Resp. at 

20-21; DJR Resp. at 22-23; API Resp. at 13. However, courts have recognized that the nation’s 

need for energy does not outweigh environmental protection. For example, in a case involving 

natural gas development on public lands, the District of Wyoming held: 

The Court is cognizant of the importance of mineral development to the economy 
of the State of Wyoming. Nevertheless, mineral resources should be developed 
responsibly, keeping in mind those other values that are so important to the people 
of Wyoming, such as preservation of Wyoming’s unique natural heritage and 
lifestyle. The purpose of NEPA … is to require agencies … to take notice of these 
values as an integral part of the decisionmaking process. 
 

Wyo. Outdoor Council v. U.S. Army Corps of Eng’rs, 351 F.Supp.2d 1232, 1260 (D.Wyo. 2005).  

In focusing on the overall role of the oil and gas industry to the economy and tax base of 

the Greater Chaco region and New Mexico, BLM Resp. at 20-21, BLM ignores the fact that the 

requested preliminary injunction would only affect 59 currently-permitted wells. As BLM 

emphasizes, when attempting to downplay the harm suffered by Citizen Groups, “these few 

additional wells” represent only a small fraction of the existing wells already producing in the 

region. BLM Resp. at 17; see also API Resp. at 8, 17 (paradoxically describing challenge as 

involving only a “small number of APD approvals,” yet threatening “devastating consequences 

for the State of New Mexico”). Accordingly, delaying construction of a limited number of new 

wells until the Court has a chance to review whether BLM has fully complied with NEPA would 

 
16 See also Wyo. Outdoor Coordinating Council v. Butz, 484 F.2d 1244, 1250 (10th Cir. 1973)  
(“[T]here is an overriding public interest in preservation of the undeveloped character of the area 
recognized by the statute.”) overruled on other grounds by Vill. of Los Ranchos De Albuquerque 
v. Marsh, 956 F.2d 970 (10th Cir. 1992). 
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have no significant impact on the local economy, or tax base of San Juan County or the State of 

New Mexico. There is no evidence to support BLM’s contention that the motion for preliminary 

relief currently before the Court would have any appreciable affect on “the amount of oil and gas 

produced in America, resulting in the need for increased foreign oil and gas imports.” BLM 

Resp. at 22.  

Moreover, as detailed above, there is a risk that Applicant-Intervenors may default on 

their plugging and abandonment obligations, which would shift the burden of environmental 

liabilities and reclamation costs from industry to the public. Rogers Dec. at ¶¶ 10, 17(d)(v). In a 

scenario where operators’ retirement obligations are accelerated, the costs of those liabilities 

would come due, resulting in significant near-term negative cash flow and liquidity impacts. Id. 

at ¶ 10. AROs cannot be discharged or abandoned, and have effective super-priority in 

bankruptcy, which places shareholders and creditors, such as the State of New Mexico, at 

significant risk. Id. at ¶ 17(d)(v). When competing with other creditors for limited funds in 

bankruptcy, regulators such as the State of New Mexico are often faced with a Hobson’s choice: 

forcing the debtor into liquidation, or foregoing recovery of plugging and abandonment costs in 

order to allow the debtor to emerge from bankruptcy. Id. BLM and Applicant-Intervenors 

altogether ignore these economic risks to the public, which must be included in any economic 

analysis or consideration of the drilling permits at issue in this case. Failing to include these 

lifecycle costs paints a one-sided picture of the economic costs and liabilities involved if an 

injunction does issue, and ignores the economic costs and liabilities that are avoided if the Court 

orders preliminary relief.  

In fact, massive unfunded plugging and abandonment obligations across the industry may 

be the cause for the premature demise of the oil and gas industry. Id. at ¶ 17(d). As expert 
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declarant Greg Rogers identifies, there are many factors that could precipitate such conditions. 

Id. at ¶¶ 8, 17. There is an overriding public interest in avoiding such a scenario, to which each 

additional well drilled may contribute. Here, in the event that Applicant-Intervenors default on 

their plugging and abandonment obligations, each additional Mancos Shale well drilled would 

increase the environmental costs and liabilities that could be shifted to the State of New Mexico 

and taxpayers—which is decidedly contrary to the public interest. At the very least, in the 

absence of preliminary relief, each additional the Mancos Shale well drilled would add to this 

stockpile of liability for future plugging, abandonment, and reclamation. Such costs cannot be 

ignored when considering the public interests involved in preliminary relief.       

CONCLUSION 

Because Citizen Groups have satisfied each element for preliminary relief, they 

respectfully request the Court grant their motion for a preliminary injunction, and thereby 

maintain the status quo during the pendency of this case. Citizen Groups request the Court order 

BLM to suspend all previously-issued APD approvals challenged in this case and enjoin all 

activities on these challenged APDs, aside from the 42 specific wells that BLM represents are 

already in production or have been permanently shut in. 

 

Respectfully submitted this 4th day of September 2019, 

 

     /s/ Kyle J. Tisdel      
Kyle J. Tisdel 
WESTERN ENVIRONMENTAL LAW CENTER  
208 Paseo del Pueblo Sur, Suite 602  
Taos, New Mexico 87571    
(p) 575.613.8050     
tisdel@westernlaw.org  
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