
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

              
) 

ENVIRONMENTAL DEFENSE FUND, ) 
      ) 
  Plaintiff,   ) 
      ) 
  v.    ) Civil Action No. 17-2220 (APM) 
      ) 
UNITED STATES ENVIRONMENTAL  ) 
PROTECTION AGENCY,   ) 
      ) 
  Defendant.   ) 
                                                ) 

MEMORANDUM OF POINTS AND AUTHORITIES  
IN SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

This case arises under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, and 

pertains to three requests for agency records submitted by Plaintiff Environmental Defense Fund 

to Defendant United States Environmental Protection Agency (“EPA”).  For the following 

reasons, EPA complied with FOIA in producing non-exempt responsive records to Plaintiff.  

Because there is no genuine issue of material fact and EPA is entitled to judgment as a matter of 

law, the Court should grant summary judgment in the agency’s favor. 

FACTUAL BACKGROUND 

 EPA hereby incorporates its Statement of Undisputed Material Facts, the accompanying 

Declaration of Elizabeth White, and the exhibits referenced therein and attached thereto. 

STANDARDS OF REVIEW 

I. THE FREEDOM OF INFORMATION ACT 

FOIA requires federal agencies to release all records responsive to a request for 

production unless a specific exemption is applicable.  See 5 U.S.C. § 552(a)(3)(A),(4)(B); 5 

U.S.C. § 552(b).  When a FOIA requester properly exhausts his administrative remedies, he may 
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file a civil action challenging an agency’s response to its request.  See 5 U.S.C. § 552(a)(4)(B); 

Wilbur v. CIA, 355 F.3d 675, 677 (D.C. Cir. 2004).  Once such an action is filed, the agency 

generally has the burden of demonstrating that its response to the plaintiff’s FOIA request was 

appropriate.  See id. at 678. 

II. FEDERAL RULE OF CIVIL PROCEDURE 56 

Summary judgment may be granted where “the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. 

R. Civ. P. 56(a).  A material fact is one that is capable of affecting the outcome of the litigation. 

See Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986).  A genuine issue is one where the 

“evidence is such that a reasonable jury could return a verdict for the non-moving party,” id., as 

opposed to evidence that “is so one-sided that one party must prevail as a matter of law.”  Id. at 

252.  A court considering a motion for summary judgment must draw all “justifiable inference” 

from the evidence in favor of the non-moving party.  Id. at 255.  The non-moving party, 

however, must do more than merely establish some “metaphysical doubt”; rather, that party must 

come forward with “specific facts” demonstrating a genuine issue of material fact.  See 

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). 

“Summary judgment is the preferred procedure for resolving FOIA disputes.”  Kaminsky 

v. NASA, Civ. A. No. 08-3313, 2010 WL 276184, at *5 (E.D.N.Y. Jan. 19, 2010); see also 

Brayton v. Office of the U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 2011).  The agency “bears 

the burden of proving the applicability of claimed exemptions.”  Am. Civil Liberties Union 

(“ACLU”) v. U.S. Dep’t of Def., 628 F.3d 612, 619 (D.C. Cir. 2011).  The burden may be 

satisfied by declaration(s) and/or indices detailing the reason(s) that a FOIA exemption applies 

and describing the materials withheld.  See, e.g., id.; Vaughn v. Rosen, 484 F.2d 820, 827-28 

(D.C. Cir. 1973).  “If an agency’s affidavit describes the justifications for withholding the 
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information with specific detail, demonstrates that the information withheld logically falls within 

the claimed exemption, and is not contradicted by contrary evidence in the record or by evidence 

of the agency’s bad faith, then summary judgment is warranted on the basis of the affidavit 

alone.”  ACLU, 628 F.3d at 619. 

“Summary judgment may be granted on the basis of agency affidavits if they contain 

reasonable specificity of detail rather than merely conclusory statements, and if they are not 

called into question by contradictory evidence in the record or by evidence of agency bad faith.”  

Judicial Watch, Inc. v. U.S. Secret Serv., 726 F.3d 208, 215 (D.C. Cir. 2013).  “An agency’s 

justification for invoking a FOIA exemption is sufficient if it appears ‘logical’ or ‘plausible.’”  

ACLU, 628 F.3d at 619 (quoting Larson v. Dep’t of State, 565 F.3d 857, 862 (D.C. Cir. 2009)). 

Once the moving party has met its burden, the non-movant may not rest on mere 

allegations, but must instead proffer specific facts showing that a genuine issue exists for trial.  

Matsushita Elec., 475 U.S. at 586.  Thus, to avoid summary judgment, Plaintiff must present 

some objective evidence that would enable the Court to find it is entitled to relief.  In a FOIA 

suit, an agency is entitled to summary judgment once it demonstrates that no material facts are in 

dispute and that each document that falls within the class requested either has been produced, not 

withheld, is unidentifiable, or is exempt from disclosure.  Students Against Genocide v. Dep’t of 

State, 257 F.3d 828, 833 (D.C. Cir. 2001); Weisberg v. DOJ, 627 F.2d 365, 368 (D.C. Cir. 1980). 

ARGUMENT 

As set forth in the Declaration of Elizabeth White and the accompanying Vaughn index, 

White Decl. Exhibit A, EPA appropriately relied on Exemptions 4, 5, 6, 7(A), and 7(C) to 

withhold material that was responsive to Plaintiff’s requests.  In addition, EPA complied with 
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FOIA’s segregation requirement.  For the following reasons, the Court should grant summary 

judgment in EPA’s favor.1 

I. EPA HAS APPROPRIATELY WITHHELD INFORMATION PURSUANT TO 
 EXEMPTION 4. 

Exemption 4 protects from disclosure “trade secrets and commercial or financial 

information obtained from a person and privileged or confidential.”  5 U.S.C. § 552(b)(4); 

McDonnell Douglas Corp. v. NASA, 180 F.3d 303, 305 (D.C. Cir. 1999).  Pursuant to this 

exemption, EPA withheld a pre-manufacturing notice number for a corporation that claimed the 

information as confidential and provided substantiation to support its claim.  White Decl. ¶¶ 10-

11.  Pursuant to EPA’s confidential business regulations, 40 C.F.R. § 2.204(d)(1), the agency 

initially withheld this number in response to Plaintiff’s FOIA requests.  White Decl. ¶ 10. 

On May 31, 2019, as part of the parties’ ongoing meet-and-confer efforts in connection 

with this motion, EPA asked Plaintiff to clarify whether Plaintiff intended to challenge the 

agency’s withholding of this pre-manufacturing notice number.  Id. ¶ 11.  On July 3, 2019, 

Plaintiff asked EPA to issue a confidentiality determination regarding that information.  EPA has 

initiated the process for securing such a determination.  Id.  If the pre-manufacturing notice 

number is deemed to be not entitled to confidentiality, EPA will reconsider its decision and 

release the information.  Id. 

II. EPA PROPERLY WITHHELD MATERIAL PURSUANT TO EXEMPTION 5. 

Under Exemption 5, an agency may withhold “inter-agency or intra-agency 

memorandums or letters that would not be available by law to a party other than an agency in 

litigation with the agency.”  5 U.S.C. § 552(b)(5).  This exemption shields documents of the type 

                                                
1  Plaintiff has indicated it is limiting its challenge to EPA’s withholdings to select calendar 
entries and scheduling records and selected withheld in full records.  White Decl. ¶ 3 n.1. 
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that would be privileged in the civil discovery context, including materials protected by the 

deliberative process privilege, the attorney-client privilege, the attorney work product privilege, 

and the presidential communications privilege.  NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 

149 (1975); see Judicial Watch, Inc. v. Dep’t of Justice, 365 F.3d 1108, 1113 (D.C. Cir. 2004); 

Rockwell Int’l. Corp. v. DOJ, 235 F.3d 598, 601 (D.C. Cir. 2001).   

A. The Deliberative Process Privilege 

Documents covered by the deliberative process privilege include those “‘reflecting 

advisory opinions, recommendations and deliberations comprising part of a process by which 

governmental decisions and policies are formulated.’”  Sears, Roebuck, 421 U.S. at 150.  As the 

Supreme Court has explained:  

The deliberative process privilege rests on the obvious realization that officials will 
not communicate candidly among themselves if each remark is a potential item of 
discovery and front page news, and its object is to enhance the quality of agency 
decisions by protecting open and frank discussion among those who make them 
within the Government. 

Dep’t of the Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8-9 (2001) (internal 

quotation marks and citations omitted). 

The deliberative process privilege is designed to prevent injury to the quality of agency 

decisions by (1) encouraging open, frank discussions on matters of policy between subordinates 

and superiors; (2) protecting against premature disclosure of proposed policies before they are 

adopted; and (3) protecting against public confusion that might result from the disclosure of 

reasons and rationales that were not in fact ultimately the grounds for an agency’s decision.  See 

Sears, Roebuck, 421 U.S. at 151-53; Coastal States Gas Corp. v. U.S. Dep’t of Energy, 617 F.2d 

854, 866 (D.C. Cir. 1980).  Examples of documents covered by the deliberative process privilege 

include: recommendations, draft documents, proposals, suggestions, advisory opinions and other 

documents such as email messages, that reflect the personal opinions of the author or the give 
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and take of the policy making process rather than the policy of the agency.  See Bloomberg, L.P. 

v. U.S. Securities and Exchange Comm’n, 357 F. Supp. 2d 156, 168 (D.D.C. 2004). 

To invoke the deliberative process privilege, an agency must show that the exempt 

document is both pre-decisional and deliberative.  Access Reports v. U.S. Dep’t of Justice, 926 

F.2d 1192, 1194 (D.C. Cir. 1991); Coastal States Gas, 617 F.2d at 868; Tax Analysts v. IRS, 117 

F.3d 607, 616 (D.C. Cir. 1997).  For a document to be pre-decisional, it must be antecedent to 

the adoption of an agency policy or decision.  See Jordan v. U.S. Dep’t of Justice, 591 F.2d 753, 

774 (D.C. Cir. 1978) (en banc).  To show that a document is pre-decisional, however, the agency 

need not identify a specific final agency decision; it is sufficient to establish “’what deliberative 

process is involved, and the role played by the documents at issue in the course of that process.’”  

Heggestad v. United States Dep’t of Justice, 182 F. Supp. 2d 1, 7 (D.D.C. 2000); see Gold Anti-

Trust Action Comm. v. Bd. of Governors, 2011 U.S. Dist. LEXIS 10319, at *22 (D.D.C., Feb. 3, 

2011) (“even if an internal discussion does not lead to adoption of a specific government policy, 

its protection under Exemption 5 is not foreclosed as long as the document was generated as part 

of a definable decision-making process.”). 

A document is “deliberative” if it “reflects the give-and-take of the consultative process.”  

McKinley v. FDIC, 744 F. Supp. 2d 128, 138 (D.D.C. 2010).  The privilege protects factual 

material in certain circumstances, such as if it is “inextricably intertwined” with deliberative 

material, FPL Group, Inc. v. IRS, 698 F. Supp. 2d 66, 81 (D.D.C. Mar. 12, 2010), or if disclosure 

“would ‘expose an agency’s decision-making process in such a way as to discourage candid 

discussion within the agency and thereby undermine the agency’s ability to perform its 

functions.’”  Quarles v. Dep’t of Navy, 893 F.2d 390, 392 (D.C. Cir. 1990). 
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B. EPA Properly Relied on the Deliberative Process Privilege. 

In this case, EPA relied on the deliberative process privilege to withhold 369 records in 

full and nine records in part, consisting of inter-agency drafts, including draft scheduling records 

of former Administrator Scott Pruitt, as well as briefing materials and talking points that agency 

personnel prepared for him and other agency decision-makers. 

1. Draft Documents and Draft Scheduling Records 

EPA withheld a variety of internal communications that included edits, comments and 

discussions addressing the contents of draft documents including draft memoranda, draft reports, 

draft scientific articles, and draft scheduling records.  White Decl. ¶¶ 13-15. 

Draft documents such as these are quintessentially deliberative and pre-decisional.  

Indeed, draft documents “are, by definition, pre-decisional and they are ‘typically considered 

deliberative.’”  Hardy v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 243 F. Supp. 2d 

155, 164 (D.D.C. 2017) (citing Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 155, 173-

74 (D.C. Cir. 1980), and the D.C. Circuit has held that draft letters “reflect advisory opinions that 

are important to the deliberative process.”  Krikorian v. Dep’t of State, 984 F.2d 461, 466 (D.C. 

Cir. 1993).  In affirming the application of the deliberative process privilege to a draft letter, one 

court explained that the draft letter was “precisely the type of document that would come within 

this privilege.”  Brown v. Dep’t of State, 317 F. Supp. 3d 370, 376-77 (D.D.C. 2018). 

Indeed, the very process by which a draft document evolves as it undergoes multiple 

levels of review and revision itself constitutes a deliberative process warranting protection.  “The 

choice of what factual material . . . to include or remove during the drafting process is itself often 

part of the deliberative process, and thus is properly exempt under Exemption 5.”  ViroPharma 

Inc. v. Dep’t of Health & Human Servs., 839 F. Supp. 2d 184, 193 (D.D.C. 2012); see also 

Goodrich Corp. v. EPA, 593 F. Supp. 2d 184, 189 (D.D.C. 2009) (“[T]he selection and 
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calibration of data is part of the deliberative process to which Exemption 5 applies.”).  

Withholding these drafts is necessary to protect the integrity of EPA’s deliberative process.   See 

Bureau of Nat’l Affairs, Inc. v. U.S. Dep’t of Justice, 742 F.2d 1484, 1497 (D.C. Cir. 1984); see 

also Hopkins v. U.S. Dep’t of Housing and Urban Dev., 929 F.2d 81, 84 (2d Cir. 1991) (privilege 

“protects the decisionmaking processes of the executive branch in order to safeguard the quality 

and integrity of governmental decisions”).  Public disclosure of drafts of preliminary analyses 

and recommendations could reasonably be expected to inhibit EPA’s decision-making process, 

as agency officials and their advisors would be less inclined to provide their frank written 

recommendations.  See Marzen v. Dep’t of Health & Human Servs., 825 F.2d 1148, 1155 (7th 

Cir. 1987). 

In this case, the pertinent agency decisions were the determination of the contents of the 

documents in question.  As common sense would indicate, the fact that EPA officials were 

circulating drafts of the documents and proposing edits to those drafts means the agency had not 

yet determined the contents of the documents at the time the records were created.  Accordingly, 

the records are necessarily deliberative and pre-decisional.  The comments suggested by agency 

personnel may or may not have been incorporated into final documents, which reflects EPA’s 

final decision regarding what the content of the document should be.  The release of the drafts 

would cause a chilling effect on agency decision-making processes, and on EPA’s ability to have 

internal discussions and could lead to public confusion because the rationales and deliberative 

reasons may not ultimately reflect the final versions, if there was a final version. 

As explained in EPA’s Vaughn Index, EPA properly withheld draft documents and draft 

scheduling documents. For example, EPA withheld in full a draft named “Module 12 Climate 

Change version 10_DRAFT_20170321.doc.”  White Decl. Exhibit A at 10 (Doc ID 
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ED_001656A_00000316). This document reflects the pre-decisional deliberations among 

program staff in editing and review the draft training module. Id.  As indicated in the Vaughn 

entry, this document was still being developed at the time it was created and circulated for 

further editing and review by other EPA employees.  Id.  The draft document represented the 

author’s preliminary analysis, opinions, and recommendations of its authors and disclosure of the 

draft would chill EPA employees’ ability to review and comment on draft.  Id.  Many of the 

other challenged records represent similar iterative stages of deliberations.  See, e.g., White Decl. 

Exhibit A at 44 (Doc ID ED_002123_0000472 (draft Hot Topics briefing document developed 

by staff for the former Administrator)), 48 (Doc ID ED_02123_0000482 (staff-level draft talking 

points about a Superfund site for the former Administrator)), 55 (Doc ID ED_002123_0000494 

(draft interim order 3220 that contains both staff and attorneys comments).  

Similarly, EPA withheld inter-agency communications, draft scheduling records called 

“line by lines,” which reflect the draft schedule of the former Administrator.  White Decl. ¶ 15.  

The draft scheduling records contain deliberations over proposed schedules in “snapshots.”  Id.  

These documents were pre-decisional because they do not reflect a final Agency decision on 

Administrator Pruitt’s schedule and were not updated to reflect his actual calendar.  Id.  

Indeed, the purpose of the “line-by-line” drafts was to alert senior officials as to what the 

former Administrator’s travel and meeting schedule might be in coming weeks or months so that 

EPA personnel could provide input or make necessary preparations.  See id. The draft scheduling 

records were subject to change and reflect the give-and-take of employees in different offices, 

such as the Protective Security Detail of the Office of Enforcement and Compliance Assurance 

or the Office of the Administrator, in developing the former Administrator’s schedule.  Id.  

Specifically, the draft line-by-line documents were circulated for input and feedback on potential 
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travel, events, and meetings for the former Administrator’s schedule.  Id.  Once distributed, the 

line by lines were not updated to reflect real-time changes in the former Administrator’s actual 

calendar. EPA maintained former Administrator Pruitt’s official calendar for meetings and 

appointments in Microsoft Outlook’s calendar application, and the Outlook records responsive to 

Plaintiff’s requests were produced to Plaintiff.  Id.  Additionally, the withheld in full draft 

scheduling records were incomplete draft versions of line-by-lines.  Id. ¶ 14. 

Finally, the release of the draft scheduling records would discourage open and frank 

discussions among EPA employees in making recommendations on which events the 

Administrator should attend.  Id.  Furthermore, the release would also have a chilling effect on 

agency decision-making processes regarding the Administrator’s potential schedule.  Id.  Just as 

important, the release of the draft scheduling records would cause public confusion over which 

events the Administrator actually did attend. 

Deliberations involving decisions about whether to hold, and who should attend, 

meetings on topics of pending matters has been found to be protected by Exemption 5 and the 

deliberative process privilege.  For example, in Competitive Enterprise Institute v. EPA, 12 F. 

Supp. 3d 100 (D.D.C. 2014), the Court approved EPA’s withholding of communications 

involving the former Administrator and senior agency officials regarding the White House’s 

scheduling of a call with other agencies concerning legislation, the schedule of a particular 

rulemaking, and “potential upcoming travel plans and public events.”  Id. at 117.  The court 

noted that “factual scheduling material must be disclosed, but advice about scheduling may be 

withheld.”  Id.  Further, because EPA withheld only communications about when and how to 

schedule, the communications were deliberative and pre-decisional, and fall squarely within the 

deliberative process privilege.  Here, because EPA withheld only pre-decisional, incomplete 
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snapshots, which were not updated to reflect the actual schedule, and the release would result in 

harm, the draft scheduling records fall squarely within the deliberative process privilege.  As the 

Vaughn Index entries explain, there is reason to expect that compelled disclosure of this material 

would chill the candid and frank discussions necessary for effective governmental decision-

making at EPA.  White Decl. Exhibit A. 

2. Internal Briefing Materials and Talking Points 

EPA also relied on Exemption 5 and the deliberative process privilege to withhold 

internal briefing documents that reflected the judgment of agency employees and were essential 

to the agency’s policymaking process.  White Decl. ¶¶ 16-17.  These briefing materials contained 

a wide range of information relevant to the issues to be decided and were provided to the former 

Administrator to inform his decision-making.  The agency also withheld “talking points” that 

were used to prepare the former Administrator and other senior officials for meetings, calls, and 

interviews.  Id. ¶¶ 16-18.  EPA appropriately withheld these materials under the deliberative 

process privilege. 

Courts in this circuit have held that briefing materials are deliberative because they 

“reveal agency employees’ process of selecting and presenting facts that require them to exercise 

their judgment by anticipating what information senior officials would need in order to be 

prepared to address any questions or issues.”  Electronic Frontier Found. v. U.S. Dep’t of 

Justice, 890 F. Supp. 2d 35, 53 (D.D.C. 2012); see also Electronic Privacy Info. Ctr. v. Dep’t of 

Justice, 320 F. Supp, 3d 110, 120 (D.D.C. 2018) (holding that the agency’s withholding of 

research and briefing materials was appropriate where the selection of information “reflect[ed] 

the judgment of Department employees and consultants who prepared the materials to help the 

Department decide what to report to the White House.”).  Accordingly, “final” versions of 
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briefing materials are pre-decisional when they “contain talking points and briefing materials, 

including recommendations for how to answer questions” for agency decision-makers.  Judicial 

Watch, Inc. v. Consumer Fin. Protection Bureau, 60 F. Supp. 3d 1, 9 (D.D.C. 2014).   

For the same reason, EPA properly withheld “talking points,” which are “typically 

documents ‘prepared by [government] employees for the consideration of [government] 

decision-makers.”  Am. Ctr. for Law & Justice v. U.S. Dep’t of Justice, 325 F. Supp. 3d 162, 173 

(D.D.C. 2018) (quoting Judicial Watch, Inc. v. U.S. Dep’t of Commerce, 37 F. Supp. 2d 146, 174 

(D.D.C. 2004)).   Indeed, courts in this district have acknowledged that even “final” versions of 

talking points are covered by the deliberative process privilege.  Am. Civil Liberties Union v. 

DHS, 738 F. Supp. 2d 93, 111-12 (D.D.C. 2010).  This is because the talking points are “no more 

than advice from subordinates” and the “final decision” is what the senior official actually said.  

Am. Ctr. for Law & Justice, 325 F. Supp. 3d at 173. 

The briefing materials and talking points withheld by EPA here were prepared by agency 

employees so that the former Administrator could consider the information presented and make 

informed final decisions.  Both categories of records contain a selection of documents and/or 

information that reflects the more junior employees’ considered judgment in deciding which 

information and advice should be presented to the former Administrator, who relied on these 

advisory materials to make decisions that ran the gamut from what to say (and how to say it) 

during a phone conversation to substantive policy choices. 

*               *               * 

For these reasons, EPA properly relied on Exemption 5 and the deliberative process 

privilege to withhold draft documents, draft calendar entries, briefing materials, talking points, 

and deliberative email communications.  Finally, as set forth in detail in the Vaughn entries for 
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each challenged record, EPA has EPA conducted a segregability analysis for each document to 

ensure that all non-exempt information was released.  Id. ¶ 31; see generally Ex. A.  To the 

extent the withheld records and information contained factual material, the factual material was 

inextricably intertwined with the deliberative discussions concerning the subject areas and was 

properly withheld.  Id. 

C. EPA Properly Withheld Communications Protected by the Attorney-Client 
 Privilege. 

Exemption 5 protects from disclosure, inter alia, attorney work product, which includes 

“documents and tangible things that are prepared in anticipation of litigation or for trial by or for 

another party or its representative.”  Fed. R. Civ. P. 26(b)(3)(A); see FTC v. Grolier, Inc., 462 

U.S. 19 (1983).  The work product doctrine protects “the mental processes of the attorney.”  

Dep’t of the Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8 (2001). 

In addition, the attorney-client privilege protects confidential communications made 

between clients and their attorneys when the communications are for the purpose of securing 

legal advice or services.  See Upjohn Co. v. United States, 449 U.S. 383, 389 (1981); Fisher v. 

United States, 425 U.S. 391, 403 (1976); In re Sealed Case, 737 F.2d 94, 98-99 (D.C. Cir. 1984).  

The privilege applies to communications between agency counsel and agency officials and 

employees who are their clients.  See, e.g., In re Lindsey, 148 F.3d 1100, 1104-05 (D.C. Cir. 

1998) (per curiam).  Importantly, “[w]ithout protections for attorney-client communications, 

agency officials might not share information with their counsel in the first place, and would 

consequently be deprived of sound legal advice,” Public Employees for Envtl. Responsibility v. 

EPA, 211 F. Supp. 3d 227, 230 (D.D.C. 2016), and “[t]his very policy concern grounds FOIA’s 

Exemption 5.”  Id.  “Exemption 5 is intended to protect the quality of agency decision-making by 

preventing the disclosure requirement of the FOIA from cutting off the flow of information to 
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agency decision-makers.  Certainly this covers professional advice on legal questions that bear 

on those decisions.”  Id. at 231; see also In re County of Erie, 473 F.3d 413, 418, 422 (2d Cir. 

2007) (“Access to legal advice by officials responsible for formulating, implementing and 

monitoring governmental policy is fundamental to ‘promot[ing] broader public interests in the 

observance of law and administration of justice,’) (quoting Upjohn, 449 U.S. at 389, and holding 

that documents “sent for the predominant purpose of soliciting or rendering legal advice” are 

covered by the attorney-client privilege). 

In response to Plaintiff’s requests, EPA withheld information in 39 records reflecting 

communications in which agency attorneys rendered legal advice or opinions.  White Decl. ¶¶ 

19-22.   For example, EPA withheld a one-page document in which an attorney provided an 

internal briefing document to the former Administrator regarding the potential effects to 

programs under various statutes, including the Clean Air Act.  Id. ¶ 20.  EPA also withheld a 

record in which an agency attorney provided an internal briefing document to the former 

Administrator providing legal advice concerning options for a proposed rule defining “Waters of 

the United States.”  Id. ¶ 21. 

Because these confidential communications were between an agency attorneys and their 

clients (senior agency personnel) for the purpose of rendering legal advice, and were only shared 

with EPA employees who had a need-to-know the legal advice, they are protected by Exemption 

5 and the attorney-client privilege.  See id. ¶ 19. 

D. EPA Properly Withheld Communications Protected by the Attorney Work 
 Product Privilege. 

Exemption 5 protects from disclosure attorney work product, which includes “documents 

and tangible things that are prepared in anticipation of litigation or for trial by or for another 

party or its . . . agent.”  Fed. R. Civ. P. 26(b)(5); see Grolier, Inc., 462 U.S. at 28 (“Accordingly, 
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we hold that under Exemption 5, attorney work product is exempt from mandatory disclosure 

without regard to the status of the litigation for which it was prepared.”).  The work product 

doctrine protects “the mental processes of the attorney.”  Department of the Interior v. Klamath 

Water Users Protective Ass’n, 532 U.S. 1, 8 (2001). 

Here, EPA withheld six internal briefing documents that contained the thoughts and 

mental impressions of agency attorneys regarding matters there either were in litigation or were 

expected to be in litigation.  White Decl. ¶¶ 22-23.  Specifically, the information withheld 

reflects the attorney’s assessments about the legal risks associated with proposed courses of 

action.  Id. ¶ 23-24.  For example, ED_002123-0000213 was prepared in anticipation of litigation 

related to the Gold King Mine incident in August 2015.  The Agency was subsequently sued 

under the Federal Torts Claims Act and is involved in other related lawsuits.  Id. at ¶ 23.  EPA 

determined that release of the confidential information contained in such documents would allow 

external scrutiny of the agency’s sensitive litigation preparations and deprive EPA attorneys of 

the ability to keep their thoughts and mental impressions from being discovered by an opponent 

in litigation.  Id. 

E. EPA Properly Withheld Communications Protected by the Presidential 
 Communications Privilege. 

EPA further withheld portions of eight records based on Exemption 5 and the presidential 

communications privilege.  The withheld information is covered by the presidential 

communications privilege because it reflects communications between the former Administrator 

and the President concerning policy matters as well as other briefing materials and talking points 

reflecting advice intended for the President.  EPA’s reliance on this privilege was appropriate.2 

                                                
2  The portions of the eight records that EPA withheld under the presidential communications 
privilege also are exempt from disclosure under the deliberative process privilege.  White Decl. 
Exhibit A. 
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In United States v. Nixon, 418 U.S. 683, 708 (1974), the Supreme Court recognized that 

“[a] President and those who assist him must be free to explore alternatives in the process of 

shaping policies and making decisions and to do so in a way many would be unwilling to express 

except privately.”  The Court has conceived of the presidential communications privilege as 

“fundamental to the operation of Government and inextricably rooted in the separation of powers 

under the Constitution” because it “relates to the effective discharge of a President’s powers[.]”  

Id. at 708, 711.  The privilege protects “the public interest in candid, objective, and even blunt or 

harsh opinions in Presidential decisionmaking.”  Id. at 708.  The Court concluded these 

considerations “justify[ ] a presumptive privilege for Presidential communications.”  Id.  The 

scope of the presidential communications privilege is thus defined in terms of communications 

that involve the Office of the President, the exercise of the President’s responsibilities, and 

confidential presidential decisionmaking.  Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 449 

(1977).   

EPA’s withholdings fall squarely within the presidential communications privilege.  The 

President’s direct communications with the former Administrator about the Administration’s 

environmental agenda is a classic example of communications that fall within the privilege.  

White Decl. ¶ 27.   

The agency also withheld a variety of briefing materials that were prepared by EPA 

personnel or by White House staff that were prepared for the purpose of advising the President 

regarding his decisionmaking.  Id. ¶¶ 28-30.  These materials include talking points, 

spreadsheets, worksheets, and other similar materials that were specifically designed for 

feedback and consideration as part of providing advice to the President.  Id.  White Decl. ¶ 26.  

See Am. Civil Liberties Union v. Dep’t of Justice, Civil Action No. 10-123 (RMC), 2011 WL 
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10657342, *10 (D.D.C. Feb. 14, 2011) (upholding the agency’s assertion of the privilege in 

connection with “information reflecting communications between senior presidential advisors 

and [agency] officials” that describe meetings and briefings convened or attended by the 

President’s national security team and reflect opinions and questions of senior presidential 

advisors relating to advice on presidential decision-making.). These materials are plainly 

protected by the presidential communications privilege.   

White House personnel who participated in these communications were charged with 

advising the President, including the former Director of the National Economic Council, the 

Special Assistant to the President for Global Economics and Finance, the Special Assistant to the 

President for International Trade, the Special Assistant to the President for Energy and 

Environment, and the Director for Energy and Environment.  White Decl. ¶ 26.  All of these 

individuals qualify as senior presidential advisors who are charged with providing the President 

with information and advice regarding decision-making.  See, e.g., In re Sealed Case, 121 F.3d 

729, 752 (D.C. Cir. 1997) (the presidential communications privilege extends to communications 

authored or received in response to a solicitation by members of a presidential adviser’s staff). 

For these reasons, EPA appropriately relied on Exemption 5 and the presidential 

communications privilege to withhold information in eight records reflecting the former 

Administrator’s direct communications with the President as well as communications and 

materials that were specifically intended to advise the President with respect to confidential 

decision-making. 

III. EPA PROPERLY WITHHELD INFORMATION PURSUANT TO EXEMPTIONS 
 6 AND 7(C). 

EPA withheld information in which individuals maintain a substantial privacy interest 

pursuant to Exemptions 6 and 7(C).  Specifically, with respect to 31 records, EPA relied on 
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Exemption 6 to withhold information concerning resumes of unsuccessful job applicants, 

interviews, personal contact information, personal family events, conference lines and codes.  In 

addition, EPA withheld information regarding the former Administrator’s travel itinerary in nine 

records pursuant to Exemption 7(C).  

A. EPA’s Withholdings Under Exemption 6 Were Appropriate. 

Exemption 6 permits the withholding of “personnel and medical files and similar files” 

when the disclosure of such information “would constitute a clearly unwarranted invasion of 

personal privacy.”  5 U.S.C. § 552(b)(6).  The term “similar files” is broadly construed and 

includes “[g]overnment records on an individual which can be identified as applying to that 

individual.”  U.S. Dep’t of State v. Wash. Post Co., 456 U.S. 595, 602 (1982); Lepelletier v. Fed. 

Deposit Ins. Corp., 164 F.3d 37, 47 (D.C. Cir. 1999) (“The Supreme Court has interpreted the 

phrase ‘similar files’ to include all information that applies to a particular individual.”).  In this 

case, the withheld information falls within the scope of “personnel and medical and similar files” 

because the information applies to and is identified with an individual.  Ingram Decl. ¶ 47. 

In assessing the applicability of Exemption 6, courts weigh the “privacy interest in non-

disclosure against the public interest in the release of the records in order to determine whether, 

on balance, the disclosure would work a clearly unwarranted invasion of personal privacy.”  

Lepelletier, 164 F.3d at 46; Chang v. Dep’t of Navy, 314 F. Supp. 2d 35, 43 (D.D.C. 2004).  

“[T]he only relevant public interest in the FOIA balancing analysis [is] the extent to which 

disclosure of the information sought would ‘she[d] light on an agency’s performance of its 

statutory duties’ or otherwise let citizens know ‘what their government is up to.’”  Lepelletier, 

164 F.3d at 47; Beck v. Dep’t of Justice, 997 F.2d 1489, 1492 (D.C. Cir. 1993).  “Information 

that ‘reveals little or nothing about an agency’s own conduct’ does not further the statutory 

purpose.”  Beck, 997 F.2d at 1492.  
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In this case, EPA redacted information concerning (1) unsuccessful job applicant resumes 

or interviews; (2) personal contact information of agency employees; (3) personal events; (4) 

dining, travel or hotel locations; and (5) conference lines and passcodes.  White Decl. ¶¶ 32-41. 

With respect to each category of withheld information, EPA determined that substantial privacy 

interests were implicated.  Id.; see also Davidson v. United States, 264 F. Supp. 3d 97, 116 

(D.D.C. 2017) (employees’ interest in keeping private their personal contact information 

outweighs any public interest in disclosure); Neary v. Federal Deposit Ins. Corp., 104 F. Supp. 

3d 52, 57-60 (D.D.C. 2015) (records relating to unsuccessful job applicants were properly 

withheld under Exemption 6); Shurtleff v. EPA, 991 F. Supp. 2d 1, 18 (D.D.C. 2013) (official 

email addresses of agency employees properly withheld under Exemption 6). 

On the other side of the scale, the redacted information would not shed any light on 

EPA’s performance of its statutory duties.  Rather, the personal information and phone numbers 

withheld by the agency would not reveal anything about how EPA is discharging its 

responsibility to administer environmental statutes and regulations.  Because “something, even a 

modest privacy interest, outweighs nothing every time,” Nat’l Ass’n of Retired Fed. Employees 

v. Horner, 879 F.2d 873, 897 (D.C. Cir. 1989), the balancing weighs decisively in favor of the 

privacy interests. 

Because the substantial privacy interests of agency employees and third parties are not 

outweighed by the public interest, the information withheld by EPA is protected from disclosure 

under Exemption 6. 

B. EPA Also Properly Relied on Exemption 7(C) to Withhold the Former 
 Administrator’s Travel Details. 

EPA appropriately withheld information in nine records that would reveal the details of 

the former Administrator’s travel itinerary, including flight times and confirmations, hotel 
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locations, and restaurants.  White Decl. ¶¶ 36-39.  The withheld information was compiled for 

law enforcement purposes because it was used by the former Administrator’s security detail to 

minimize risks to safety during travel.  In addition, the former Administrator has a substantial 

privacy interest in the information, which, if disclosed, would shed no light on how the agency is 

performing its statutory duties. 

Exemption 7(C) of FOIA protects from disclosure “records or information compiled for 

law enforcement purposes” to the extent that the disclosure of law enforcement records or 

information “could reasonably be expected to constitute an unwarranted invasion of personal 

privacy.”  5 U.S.C. § 552(b)(7)(C).  In assessing whether records are compiled for law 

enforcement purposes, the “focus is on how and under what circumstances the requested files 

were compiled, and whether the files sought relate to anything that can fairly be characterized as 

an enforcement proceeding.”  Jefferson v. Dep’t of Justice, 284 F.3d 172, 176-77 (D.C. Cir. 

2002) (citations and internal quotations omitted).  “[T]he term ‘law enforcement purpose’ is not 

limited to criminal investigations but can also include civil investigations and proceedings in its 

scope.”  Mittleman v. Office of Personnel Mgmt., 76 F.3d 1240, 1243 (D.C. Cir. 1996).   

The D.C. Circuit has explained that Exemptions 6 and 7(C) are logically analyzed at the 

same time in requests for law enforcement information because both call for balancing the same 

interests.  ACLU v. Dep’t of Justice, 655 F.3d 1, 6 (D.C. Cir. 2011).  “[B]ecause Exemption 7(C) 

permits withholding of such records if disclosure would constitute an “unwarranted” invasion of 

personal privacy, while Exemption 6 requires a “clearly unwarranted” invasion to justify 

nondisclosure, “Exemption 7(C) is more protective of privacy than Exemption 6” and thus 

establishes a lower bar for withholding material.”  Id. 
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In this case, the nine records containing information about the former Administrator’s 

travel itinerary were “compiled for law enforcement purposes.”  5 U.S.C. § 552(b)(7).  “To show 

that . . . documents were compiled for law enforcement purposes, the [agency] need only 

establish a rational nexus between [an] investigation and one of the agency’s law enforcement 

duties and a connection between an individual or incident and a possible security risk or 

violation of federal law.”  Blackwell v. FBI, 646 F.3d 37, 40 (D.C. Cir. 2011) (citations omitted).   

The communications containing these travel details were compiled and shared, among 

other reasons, to assist the personnel security staff in the planning, coordination, and execution 

of their law enforcement function to protect the life and physical safety of the former 

Administrator while he was away from EPA Headquarters.  White Decl. ¶¶ 36-39.  Specifically, 

the information at issue was furnished to agents assigned to the Protective Security Detail to 

protect the life and safety of the former Administrator.  Id. ¶ 37.  The Protective Security Detail 

is a law enforcement agency whose agents are part of EPA’s Office of Criminal Enforcement, 

Forensics and Training within the Office of Enforcement Compliance Assurance.  Id.  The 

withheld travel details, therefore, were compiled by a law enforcement agency to ensure the 

safety of the former Administrator and others traveling on agency business.  The agency 

determined that disclosure of such information could reveal patterns of movement or routines, 

could interfere with law enforcement staff's ability to protect the former Administrator’s safety.   

Id.  Because the records were compiled by a law enforcement agency for the purpose of 

mitigating a security risk, they fall within Exemption 7. 

Release of the withheld information would constitute an unwarranted invasion of the 

personal privacy of the former Administrator and those who traveled with him.  Information 

about restaurants and travel itineraries implicate the personal time of senior agency officials and 
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are entitled to protection under FOIA’s privacy exemptions.  See, e.g., Conservation Force v. 

Jewell, 66 F. Supp. 3d 46, 67 (D.D.C. 2014) (upholding the agency’s withholding of personal 

information, including information to “protect the identity of an individual’s personal time 

outside of work”).  Because such personal information does not shed any light on how the 

agency is discharging its statutory duties, there is no public interest in its disclosure. 

For these reasons, EPA properly withheld the former Administrator’s travel details 

pursuant to Exemptions 6 and 7(C). 

IV. EPA PROPERLY WITHHELD INFORMATION PURSUANT TO EXEMPTION 
 7(A). 

 Exemption 7(A) exempts from FOIA disclosure requirements “records or information 

compiled for law enforcement purposes ... to the extent that the production of such law 

enforcement records or information . . . could reasonably be expected to interfere with 

enforcement proceedings . . . .”  5 U.S.C. § 552(b)(7)(A).  The principal purpose 

of Exemption 7(A) is to prevent disclosures which might prematurely reveal the government's 

cases in court, its evidence and strategies, or the nature, scope, direction, and focus of its 

investigations, and thereby enable suspects to establish defenses or fraudulent alibis or to destroy 

or alter evidence.  See NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 227, 241-42 (1978).  

Another recognized goal of Exemption 7(A) is to prevent litigants from identifying and 

intimidating or harassing witnesses.  See Robbins Tire, 437 U.S. at 239-40.  

EPA relied on Exemption 7(A) to withhold one document that was responsive to 

Plaintiff’s requests.  This record is an internal briefing document that was compiled for law 

enforcement purposes and relates to pending enforcement proceedings.  White Decl. ¶ 42.  The 

release of the record would interfere with the pending enforcement proceedings because the 

record contains potential strategies relating to those proceedings.  Id. 
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V. EPA COMPLIED WITH FOIA’S SEGREGATION REQUIREMENT. 

Under FOIA, if a record contains information exempt from disclosure, any “reasonably 

segregable,” non-exempt information subject to FOIA must be disclosed after redaction of the 

exempt information.  5 U.S.C. § 552(b).  Non-exempt portions of records need not be disclosed 

if they are “inextricably intertwined with exempt portions.”  Mead Data Cent., Inc. v. Dep’t of 

the Air Force, 566 F.2d 242, 260 (D.C. Cir. 1977).  To establish that all reasonably segregable, 

non-exempt information has been disclosed, an agency need only show “with ‘reasonable 

specificity’” that the information it has withheld cannot be further segregated.  Armstrong v. 

Exec. Office of the President, 97 F.3d 575, 578-79 (D.C. Cir. 1996); Canning v. Dep’t of Justice, 

567 F. Supp. 2d 104, 110 (D.D.C. 2008).  “Agencies are entitled to a presumption that they 

complied with the obligation to disclose reasonably segregable material,” which must be 

overcome by some “quantum of evidence” by the requester.  Sussman v. U.S. Marshals Serv., 

494 F.3d 1106, 1117 (D.C. Cir. 2007).   

Here, after examining each of the records, EPA determined that all reasonably segregable 

non-exempt information was disclosed and that the information withheld could not be segregated 

and released.  White Decl. ¶¶ 31, 41, 43.  Therefore, the Court should conclude that EPA 

properly complied with its duty to segregate exempt from non-exempt information. 
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CONCLUSION 

For the reasons set forth above, the Court should grant this motion and enter judgment in 

favor of Defendant. 
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