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1 

ARGUMENT 

I. CITIZEN GROUPS HAVE STANDING 
 

Citizen Groups have established standing by demonstrating “injury-in-fact, 

causation, and redressability.” Friends of the Earth v. Laidlaw, 528 U.S. 167, 168 

(2000). In its response, BLM reiterates the same arguments on standing that the 

district court previously rejected, adding only a discussion on the waiver of 

sovereign immunity under the Administrative Procedure Act (“APA”) that BLM 

concedes parallels Article III standing requirements. Compare Order 70-80 with 

BLM Resp.21-31. As before, these arguments fail under the law. But echoing these 

arguments here reflects BLM’s continued disconnect between its characterization 

of the case and the realities of living, working, and recreating near oil and gas 

development within the Greater Chaco Landscape. For Citizen Groups’ members, 

there is no distinction between BLM’s arbitrary environmental analysis for each 

APD and their continued injuries from drilling and fracking, increased truck traffic, 

flares, explosions, and the degradation of their overall health and wellbeing. 

BLM’s response ignores this imperiled landscape and the people who have called 

this place home for millennia.  

BLM wrongly asserts that because “Plaintiffs have challenged 337 

individual agency actions,” standing must be demonstrated on a well-by-well basis, 

rather than collectively based on the nature of the claims and harms alleged. BLM 
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 2 

Resp.24; but see, Warth v. Seldin, 422 U.S. 490, 500 (1975) (recognizing that 

standing “often turns on the nature and source of the claim asserted.”); Wilderness 

Soc. v. Kane Cty., Utah, 632 F.3d 1162, 1169 (10th Cir. 2011) (accord). While 

each additional well BLM approves adds to a legacy of harms Citizen Groups’ 

members suffer, it is the cumulative impacts to people and the Greater Chaco 

Landscape through BLM’s piecemeal approval of hundreds of new Mancos Shale 

wells that gives rise to this case.1 In contrast to BLM’s disjointed approach, this 

Court has consistently found standing where the impacts of oil and gas leasing and 

development are spread across a geographic area. In S. Utah Wilderness All. v. 

Palma, this Court found standing at the oil and gas leasing stage where a declarant 

“traversed through or within view of parcels of land where oil and gas 

development will occur, and plans to return.” 707 F.3d 1143, 1156 (10th Cir. 2013) 

(“SUWA I”). Similarly, in N.M. ex rel. Richardson v. Bureau of Land Mgmt., 

standing was demonstrated based on a declarant’s general plans to use an area 

                                                
1 BLM often encourages operators to submit multiple-well development plans as a 
Master Development Plan (“MDP”). An MDP “can be addressed in a single NEPA 
analysis and approval” which “facilitates the consideration of cumulative effects… 
Because the process allows for better planning of field development, adverse 
environmental impacts are minimized.” 72 Fed. Reg. 10,308, 10,310 (March 7, 
2007). If an MDP approach were employed here, BLM could not argue standing 
must be demonstrated for individual wells included within the MPD. Accordingly, 
BLM should not be able to insulate itself from challenge by segmenting hundreds 
of well approvals into individual NEPA processes, rather than through an MDP, or 
prior to completing the Mancos Shale RMPA.   
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where oil and gas development would be concentrated. 565 F.3d 683, 696 n.13 

(10th Cir. 2009). Here, Citizen Groups’ declarants live, work, and recreate 

throughout the Greater Chaco Landscape, where hundreds of well approvals are 

concentrated. “In an environmental case…a plaintiff need only show that he used 

the affected area, and that he is an individual for whom the aesthetic and 

recreational values of the area are lessened by the defendant’s activity.” S. Utah 

Wilderness All. v. OSMRE, 620 F.3d 1227, 1234 (10th Cir. 2010) (“SUWA II”). 

This Court has repeatedly rejected the notion that an organizational plaintiff 

must “show its members have visited each of the leases at issue,” stating that 

“[n]either our court nor the Supreme Court has ever required an environmental 

plaintiff to show it has traversed each bit of land that will be affected by a 

challenged agency action.” SUWA I, 707 F.3d at 1155; see also Comm. to Save the 

Rio Hondo v. Lucero, 102 F.3d 445, 450 (10th Cir. 1996) (finding a geographic 

nexus where declarants lived twelve to fifteen miles downstream of the affected 

area). BLM claims ignorance of the impacted area at issue in this case, and that 

Citizen Groups’ references to the Greater Chaco Landscape and the Mancos Shale 

formation are too broad, failing to establish a geographic nexus to the harms 

Citizen Groups’ members describe. However, this challenge is not to APD 

development spread across an 8-million-acre planning area, “expand[ing] into 

Colorado, Arizona, and Utah,” as BLM alleges. BLM Resp.28. The map below, 
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depicts the scope of Mancos Shale development at issue.2 See also Int. Resp. Ex.A 

(map of WPX and Encana well locations at issue). 

 

The challenged APDs are located in a distinct geographic area where Citizen 

Groups’ members have experienced ongoing harms from a proliferation of 

horizontally-drilled Mancos Shale wells.  

Importantly, the purpose of the injury-in-fact requirement “is to ensure only 

those having a ‘direct stake in the outcome,’ and not those having abstract 

concerns, may have access to the courts.” Lucero,102 F.3d at 451. The purpose is 

not, as BLM suggests, to require plaintiffs to provide a spreadsheet of alleged 

                                                
2 Suppl. Nichols Decl.  ¶7 [App. at__]. 
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harms specifically linked to hundreds of individual APD permit numbers, the 

absence of which would deny them redress of the courts. As the district court 

recognized, “Diné CARE’s stated goal is ‘to protect all life in its ancestral 

homeland.’” Order 72. One member, Kendra Pinto, who resides in Twin Pines 

within the Counselor Chapter of the Navajo Nation—in the heart of the Mancos 

Shale drilling boom—describes her experiences with: proliferation of fracking 

trucks and associated dust, fumes, and safety risks; well-sites located outside of her 

parents’ home near her hiking areas and in culturally significant areas; adverse 

impacts to air quality from drilled wells and associated health impacts; as well as a 

host of other adverse impacts to her community, schools, and other local residents.3 

It is hard to imagine an organizational member with a greater “stake in the 

outcome” of the APDs challenged here.   

Similarly, declarant Mike Eisenfeld details changes to the landscape he 

observed once Mancos Shale development began, including: specific roads 

traveled and well-sites encountered by land and by air, as well as the proliferation 

of drill rigs, flares, and fracking trucks.4 Declarant Jeremy Nichols explains that 

Mancos Shale wells have multiplied across the landscape and that he has observed 

an influx of drilling rigs and flaring, and associated increases in traffic and 

                                                
3 Pinto Decl. ¶¶3-12 [App. at _]. 
4 Suppl. Eisenfeld Decl. ¶¶2-8 [App. at _]. 
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infrastructure.5 Deborah Green recreates in the area and observes drill rigs, flares, 

and traffic from fracking trucks and heavy equipment; air pollution from flares and 

truck exhaust; and experiences noise pollution from oil and gas development.6 

Hope Miura describes how oil and gas development in the Chaco Canyon region 

affects her aesthetic and spiritual experience, and expresses concerns about air 

quality and toxic fumes.7 Thus, Declarants’ detailed descriptions of injuries belie 

BLM’s claim that Citizen Groups “fail to establish a geographical nexus to the 

challenged agency actions.” BLM Resp.27.  

Finally, as this Court explained, “[t]he element of traceability requires the 

plaintiff to show that the defendant is responsible for the injury,” and “ensures that 

the injury can likely be ameliorated by a favorable decision.” SUWA II, 620 F.3d at 

1233. To establish traceability in NEPA cases, a plaintiff “need only trace the risk 

of harm to the agency’s alleged failure to follow [NEPA] procedures.” Lucero, 102 

F.3d at 452. Here, it is undisputed that BLM has approved hundreds of new wells 

actively being drilled, and that Citizen Groups allege these approvals violate 

NEPA and the NHPA. Yet BLM asserts that Citizen Groups fail to demonstrate 

injuries fairly traceable to the “337 challenged permits rather than to the 

approximately 23,000 active oil and gas wells in the San Juan Basin.” BLM 

                                                
5 Suppl. Nichols Decl.  ¶5-12 [App. at__].  
6 Suppl. Green Decl. ¶¶4-11 [App. at__]. 
7 Miura Decl. ¶¶6-8 [App. at __].  
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Resp.30. This argument ignores causation under NEPA—that Citizen Groups’ 

injuries are the result of BLM’s failure to comply with NEPA for the challenged 

APDs, separate and apart from the pre-existing wells throughout the landscape. As 

the district court explained, “[r]egardless whether some risk of harm may already 

exist, adding a few hundred wells increases the risk. In short, that other producing 

wells exist in the area is immaterial.” Order 75. BLM’s argument also assumes 

Citizen Groups cannot differentiate wells that are actively being drilled from those 

historic wells that are producing, shut-in, or abandoned.8 See photographs below 

from Citizen Groups’ declarations.9 

 

                                                
8 Suppl. Nichols Decl. ¶¶13-14 [App. at__]; Pinto Decl. ¶¶3-8 [App. at__]; Suppl. 
Eisenfeld Decl. ¶¶2, 4, 8 [App. at__]. 
9 Suppl. Nichols Decl. ¶¶9-10 [App. at__]; Suppl. Eisenfeld Decl. ¶8 [App. at__]. 
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This case is not about generalized grievances or theoretical opposition to oil 

and gas development. Rather, it arises from BLM’s piecemeal approval of 

hundreds of new Mancos Shale APDs across a distinct geographic area, the 

cumulative impacts of which BLM has never considered under NEPA or the 

NHPA, and which has resulted in ongoing adverse impacts to human health and 

wellbeing, as well as landscape-scale environmental degradation.   

II. BLM VIOLATED THE NHPA 
 

 BLM failed to analyze whether its Mancos Shale APD approvals indirectly 

and cumulatively affect cultural sites across the Greater Chaco Landscape, as 

required by the NHPA. 36 C.F.R. §§ 800.16(i), 800.5(a)(1). The record 

demonstrates that BLM only considered direct impacts to archaeological sites 

within the APD footprint—impacts that could be easily mitigated through site 

avoidance or excavation—while altogether ignoring indirect and cumulative 

impacts to landscape-level cultural sites from APD development air, noise, and 
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light pollution.  

 A. BLM’s Narrow APEs were Insufficient for Capturing    
  Development’s Indirect and Cumulative Effects. 
 
 BLM concedes that it only considered the direct effects to archaeological 

sites within and adjacent to each APD footprint. BLM Resp.41. The agency fails to 

identify any record evidence demonstrating that it analyzed indirect or cumulative 

impacts to landscape-level cultural sites from the 362 approved APDs, or an 

additional 3,960 foreseeable Mancos Shale wells.  

 First, BLM argues that it was not required by the Protocol or NHPA 

regulations to define a separate APE for indirect effects. BLM Resp.42. This 

simplistic interpretation ignores the NHPA’s clear intent that an APE be broad 

enough geographically to include areas “within which the undertaking may directly 

or indirectly cause alterations in the character or use of historic properties.” 36 

C.F.R. § 800.16(d); [App. at AR0169233]. According to the Protocol, when 

“visual, audible, or atmospheric elements [have] the potential to affect the historic 

setting” of a cultural site, “BLM will take this into account in defining the limits of 

an APE for indirect effects.” Id. Where, as here, the potential exists for air, noise, 

and light pollution from APD development to affect the historic setting of 

landscape-level cultural sites, BLM must define an APE adequate to encompass 

those effects. BLM’s failure to do so violates the NHPA. 

 Second, BLM asserts that its failure to consider effects from APD 
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development air, noise, and light pollution is justified because the archaeological 

sites found within the Standard APEs are eligible for listing on the National 

Register solely for their information potential, and therefore cannot be adversely 

affected by audible or visual intrusions. BLM Resp.44. However, BLM’s 

assessment of direct adverse effects to archaeological sites is not at issue. Opening 

Br.25-26. Landscape-level sites, such as the Park, are listed on the National 

Register under Criteria A (association with historical events) and C (distinctive 

architecture), 30 C.F.R. § 60.4, therefore BLM must consider whether APD 

development would indirectly or cumulatively “diminish the integrity of the 

property’s location, design, setting, materials, workmanship, feeling, or 

association.” Id. § 800.5(a)(1); see also Amici Br.23-24 (discussing relationship 

between listing criteria and assessment of adverse effects). BLM’s decision to 

arbitrarily limit its NHPA analysis to encompass only direct effects to 

archaeological sites within the Standard APE violates the NHPA’s requirement 

that the agency consider direct, indirect, and cumulative effects of its APD 

decisions. Id. §§ 800.16(i), 800.5(a)(1).  

 Third, BLM attempts to evade its mandate to define a broader APE by 

improperly shifting the burden to Citizen Groups to demonstrate that APD 

development will adversely affect landscape-level cultural sites. BLM Resp.43-44. 

This ignores Section 106’s dictate that the agency, not the public, is responsible for 
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performing this analysis. 36 C.F.R. §§ 800.4, 800.5. Although Citizen Groups do 

not bear the burden of assessing adverse effects, the record demonstrates that 

Citizen Groups provided BLM with evidence of such adverse effects, including 

that air, noise, and light pollution from APD development could adversely affect 

the Park, Chacoan Outliers, and Chaco Protection sites, both indirectly and 

cumulatively. [App. at AR0178400, 429-30]. The record also includes the National 

Park Service’s concerns regarding impacts to Chacoan cultural sites from oil and 

gas development. Opening Br.27-28. Thus, there is sufficient record evidence 

showing APD development “may directly or indirectly cause alterations in the 

character or use of historic properties” to trigger BLM’s obligation to define an 

APE broad enough to encompass these effects. 36 C.F.R. § 800.16(d). 

 Fourth, although BLM recognizes that air, noise, and light pollution may 

adversely affect cultural sites, the agency asserts that these effects are not 

“foreseeable” given the distance between landscape-level cultural sites and the 

challenged APDs.10 BLM Resp.45. Further, BLM fails to identify any record 

evidence substantiating its conclusion. WildEarth Guardians v. Bureau of Land 

Mgmt., 870 F.3d 1222, 1234 (10th Cir. 2017) (rejecting as arbitrary an assumption 

                                                
10 BLM’s argument that air pollution impacts to cultural sites are not foreseeable 
because APD approvals will not cause violations of and Clean Air Act standards is 
meritless. Excessive air pollution short of a Clean Air Act violation could still 
deteriorate air quality causing an adverse visual effect to a cultural site. 
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that lacked record support).  

While BLM also claims that individual wells lack indirect impacts, BLM 

Resp.45 (citing [App. at AR0228414]), this assumption is necessarily true for the 

cumulative effects of 362 approved wells, or the addition of 3,960 foreseeable 

Mancos Shale wells.11 Each horizontal well produces over 250 percent more air 

pollution than vertical wells,12 which is added to vast quantities of existing air 

pollution from vertical wells drilled under the 2003 RMP/EIS. Each new well that 

BLM approves adds to this prevailing legacy of air pollution. Regardless of 

whether a well is visible from a particular cultural site, air pollution from APD 

development can cumulatively “diminish the integrity of the property’s 

location...setting...feeling, or association.” 36. C.F.R. § 800.5(a)(1). BLM is thus 

required to analyze these potential impacts and consult with the New Mexico State 

Historic Preservation Officer (“SHPO”) regarding this and other forms of 

cumulative pollution. Id. § 800.5(a). Here, BLM has failed to do both. 

 Finally, BLM claims it considered indirect and cumulative effects to 

landscape-level cultural sites in its APD EAs, which is not supported by the record. 

BLM Resp.45-46. In each EA where BLM identifies archaeological sites in the 

                                                
11 BLM and Intervenors concede that the leasing EAs only consider effects from 
individual wells in isolation, and do not point to any record evidence that the 
agency considered cumulative impacts. BLM Resp.45; Int. Resp.22-23. 
12 Dkt.16-7, ¶¶45-47 [App. at__]. 
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vicinity of a well pad, BLM states there will be no indirect or cumulative effects 

because the sites will be fenced and avoided—which is incongruent to the very 

nature of those effects. [App. at AR0188769-71, AR0228414, AR233584-85]. 

BLM discusses “design features” intended as mitigation that consist of measures 

such as “temporary barriers” and “site monitoring” to prevent direct effects to 

archaeological sites in the APD footprint. BLM Resp.46. However, none of the 

cited documents include any analysis of indirect or cumulative effects to 

landscape-level cultural sites. Thus, BLM’s own documents show that the agency 

looked only at direct effects and mitigation, but failed to consider broader indirect 

and cumulative effects to landscape-level cultural sites. 

 B. BLM’s Limited SHPO Consultations Failed to Comply with the  
  NHPA. 
 
 BLM asserts that the SHPO concurred with its conclusions that each 

individual APD has no adverse effect on landscape-level cultural sites located 

several miles away. BLM Resp.45. Such concurrence, however, does not shield 

BLM from its failure to analyze the indirect and cumulative effects of APD 

development. S. Utah Wilderness All. v. Burke, 981 F.Supp.2d 1099, 1109 (D. 

Utah 2013) (noting that SHPO concurrence does not mean all NHPA requirements 

are satisfied). BLM consults with the SHPO on a well-by-well basis, resulting in 

SHPO review of the effects of each well in isolation, rather than considering the 

aggregated effects from 362 approved APDs or the foreseeable addition of 3,960 
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new Mancos Shale wells. [App. at AR0216880-92 (cultural survey report for a 

single well pad and access road), AR0167411-14 (same)]. Because BLM defines 

the scope of the consultation, 36 C.F.R. § 800.2(a)(4), the SHPO’s review of 

BLM’s NHPA compliance is limited to BLM’s investigations within the narrowly-

defined APE for each APD. See id. § 800.2(c)(1)(i) (describing the SHPO and a 

“consulting party” that “advises and assists Federal agencies in carrying out their 

section 106 responsibilities”). Thus, SHPO concurrence with BLM’s 

determinations for direct effects within a “standard” APE does not satisfy the 

NHPA’s requirement that BLM evaluate and consult regarding the indirect and 

cumulative effects of APD development.13 

 Moreover, because BLM determines the scope of consultation—and chose 

to limit such consultation to the “standard” APE for individual well pads—the 

absence of a SHPO determination that the APEs are “complicated or controversial” 

is not dispositive of whether BLM was required to consult with the SHPO to define 

an indirect APE. BLM Resp.47. There is no record evidence of BLM informing the 

SHPO that the APDs were “subject to unusual public attention” or “strongly 

                                                
13 This Court has recognized as persuasive SHPO concurrence with an agency’s 
APE. Coal. of Concerned Citizens v. Fed. Transit Admin. of United States Dept. of 
Trans., 843 F.3d 886, 907-08 (10th Cir. 2016); Valley Cmty. Pres. Comm’n v. 
Mineta, 373 F.3d 1078, 1091 (10th Cir. 2004). However, in both cases the agency 
had consulted with the SHPO over an APE broad enough to encompass noise and 
visual intrusions from the proposed actions. Here, BLM’s APE is limited to the 
well pad plus 100 feet. 
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opposing viewpoints” related to the effects of development’s air, noise, and light 

pollution on cultural sites. Opening Br.36. Nor is this information included in the 

“samples” of BLM’s NHPA analyses submitted to the SHPO. BLM Resp.45, 47 

(citing [App. at AR0168755, AR0169300, AR0169233]). Yet BLM knew that 

Citizen Groups, the National Park Service, the Navajo Nation, and the Pueblos 

were all concerned with the indirect and cumulative impacts of Mancos Shale 

development on cultural sites. Opening Br.35-36; Amici Br.28. Having this 

information, BLM was required to consult with the SHPO over an APE that would 

sufficiently capture all of the landscape-level effects from development. BLM’s 

failure to consult violated the NHPA and the Protocol. 

C. The 2003 RMP/EIS Did Not Analyze How Air, Noise, and Light 
Pollution from APD Development Would Indirectly and 
Cumulatively Impact Cultural Sites. 

 
 BLM’s assertion that its analysis in the 2003 RMP/EIS cures its failure to 

consider indirect and cumulative impacts to landscape-level cultural sites has no 

basis in the record.14 BLM Resp.40, Int. Resp.27. In its 2003 RMP/EIS, BLM 

                                                
14 BLM and Intervenors argue that because the “Greater Chaco Landscape” is not 
listed on the National Register, BLM was not required to evaluate whether APD 
development would adversely affect it. BLM Resp.39; Int. Resp.27. But Citizen 
Groups use this term to denote the area encompassing all of the known material 
manifestations of the “Chaco Phenomenon,” including Chaco Culture National 
Historical Park, Chacoan Outliers, the Chaco Culture Archaeological Protection 
Sites, and the Great North Road, all of which BLM recognizes are listed on the 
National Register. Opening Br. n.2.; BLM Resp.39-40. 

Appellate Case: 18-2089     Document: 010110092596     Date Filed: 12/03/2018     Page: 22     



 16 

explicitly limited the scope of cumulative analysis to surface disturbance that may 

result from oil and gas development under each alternative. [App. at AR0001051-

53, AR0001089, AR0001108, AR0001126, AR0001138]; Opening Br.38. The 

2003 RMP/EIS does not include any analysis of air, noise, and light pollution 

impacts to landscape-level cultural sites, and thus includes no indirect or 

cumulative effects analyses to which BLM could tier its APD approvals. 

 Notably, BLM’s record citations contradict the agency’s claim that it 

analyzed indirect and cumulative effects to cultural sites in the 2003 RMP/EIS. 

These citations only list known cultural sites, but include no analysis of 

development’s indirect or cumulative adverse effects to those sites. BLM Rep.40-

41 (referencing [App. at AR0000968-89] listing known cultural sites in the 

planning area; [App. at AR0001053, AR0002184-86] stating the number of 

archaeological sites in disturbed areas; and [App. at AR0002200, AR0217737] 

listing known cultural sites designated as Areas of Critical Environmental Concern 

(“ACECs”), World Heritage Sites, or Chaco Protection Sites).15 BLM’s reliance on 

Appendix C of the 2003 RMP/EIS similarly undercuts the agency’s argument, as it 

merely describes cultural site ACECs and provides general “management 

prescriptions” to prevent surface disturbance and promote future research. BLM 

                                                
15 Citations provided by Intervenors are also devoid of any analysis, discussing 
only the number of known ACECs or Specially Designated Areas. Int. Resp.27.  
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Resp.41 (citing [App. at AR0002200-07] of Appendix C).  

 However, 36 C.F.R. § 800.4 (identification of historic properties) creates a 

duty separate from assessment of adverse effects to cultural sites under § 800.5 

(assessment of adverse effects). BLM’s argument that it “performed section 106 

analysis” for the 2003 RMP/EIS when it “inventoried numerous historic and 

archaeological sites,” BLM Resp.40, conflates its duty to identify cultural sites 

with its duty to evaluate indirect and cumulative adverse effects to those sites. 

Identification of sites is not equivalent to evaluation of impacts to such sites. 

Because BLM failed to evaluate these indirect and cumulative effects in the 2003 

RMP/EIS,16 it was required to do so in the APD EAs, but refused.  

 D. The Court May Consider Arguments of Amici. 
 

Citizen Groups adopt by reference amicus arguments of All Pueblo Council 

of Governors and National Trust for Historic Preservation (“Amici”) which this 

Court has discretion to consider. Here, BLM and Intervenors had the opportunity 

to brief these issues, and devoted significant space in response doing so. EagleMed 

                                                
16 Intervenors’ reference to San Juan Citizens Alliance v. Norton, 586 F. Supp. 2d 
1270 (D.N.M. 2008), as “[upholding] BLM’s Section 106 process for the RMP” 
actually supports Citizen Groups’ argument here. There, the NHPA issue was 
limited to whether BLM had adequately consulted with the Navajo Nation during 
the RMP/EIS process. Id. at 1292-93. The court determined that “BLM met its 
requirement to consult in good faith with the Navajo Nation” to identify 
Traditional Cultural Properties in the Planning Area, but that it was “too early in 
the process to assess potential adverse effects to those properties” given that “the 
RMP does not authorize specific activities.” Id. at 1294 (emphasis added). 
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LLC v. Cox, 868 F.3d 893, 902 (10th Cir. 2017). Moreover, Amici raise important 

issues of tribal sovereignty, and the complex tribal-federal-state relationships that 

arise from tribal sovereignty, which “touches upon an issue of federalism or comity 

that could be considered sua sponte.” Tyler v. City Manhattan, 118 F.3d 1400, 

1404 (10th Cir. 1997). 

There exists a reasonable and good faith duty to consult under the trust 

doctrine. Pueblo of Sandia v. United States, 50 F.3d 856, 860 (10th Cir. 1995); 

Amici Br.13-20. BLM’s characterization of sending “invitations to participate in 

the planning process” falls far short of this standard. BLM Resp.50.  

BLM’s reliance on San Juan Citizens Alliance, 586 F. Supp. 2d at 1292-94, 

is similarly misplaced, as consultation only included the Navajo Nation, but not the 

Amici Pueblos. Government-to-government consultation is required for all Pueblos 

“that attach[] religious and cultural significance” to cultural sites that “may” be 

affected by APD development. 36 C.F.R. § 800.2(c)(2)(ii). Geographic proximity 

to cultural sites does not measure their importance as Traditional Cultural 

Properties. Id. (recognizing tribal consultation required “regardless of the location 

of the historical property.”). BLM was well aware of the historical significance of 

the Greater Chaco Landscape to the Pueblos, and thus cannot plead ignorance. 

[App. at AR0000978] (recognizing “[t]he descendants of some of these groups are 

the contemporary Puebloan villagers.”) 
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 Finally, Intervenors argue that tribal consultation is not required to 

determine APEs. Int. Resp.29. The federal duty to consult with tribes is not so 

limited. As here, if a tribe does not have a Tribal Historic Preservation Office, 

BLM is required to “consult with a representative designated by such Indian tribe” 

who have “the same rights of consultation and concurrence.” 36 C.F.R. §§ 

800.4(a)(1), 800.2(c)(2)(i)(B). Thus, BLM’s failure to consult with the Amici 

Pueblos violated the NHPA. 

III. BLM VIOLATED NEPA BY FAILING TO ANALYZE THE 
CUMULATIVE MAGNITUDE OF ADDITIONAL IMPACTS FROM 
MANCOS SHALE APDS. 

 
BLM failed to analyze the cumulative impacts to water quantity and air 

quality in its piecemeal approval of hundreds of individual Mancos Shale wells, in 

violation of NEPA. The cumulative magnitude of these additional impacts, added to 

existing oil and gas development, exceeds the total quantum of impacts analyzed in 

the 2003 RMP/EIS. Neither BLM nor Intervenors dispute that the agency’s 

cumulative analysis must consider the “incremental impact” of Mancos Shale wells, 

“added to other past, present, and reasonably foreseeable future actions.” 40 C.F.R. 

§ 1508.7. 

A. BLM Data Shows Total Foreseeable Impacts Exceeds Analysis of the 
2003 RMP/EIS. 
 

The total magnitude of impacts from 3,960 foreseeable Mancos Shale wells, 

added to 3,945 existing vertical wells drilled under the 2003 RMP/EIS, 
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considerably exceeds the cumulative impacts analyzed in the 2003 RMP/EIS. 

Opening Br.44. The information Citizen Groups compiled is based on BLM’s own 

data from the 2003 RMP/EIS, the 2014 Reasonably Foreseeable Development 

Scenario (“2014 RFDS”), and site-specific Mancos Shale EAs. Id. n.21, n.22. 

BLM’s failure to aggregate this information and provide a hard look analysis of 

cumulative impacts before approving individual Mancos Shale APDs violates 

NEPA. Richardson, 565 F.3d at 718. 

BLM’s attempt to reduce this issue to a battle of air pollution data 

calculations only serves to deflect from the agency’s failure to analyze the 

additional magnitude of cumulative impacts from 3,960 foreseeable Mancos Shale 

wells. Citizen Groups’ compilations of BLM data illustrate the significance of this 

omission, and exposes BLM’s unsubstantiated assumption that the 2003 RMP/EIS 

provided an umbrella of general analysis under which all development can proceed. 

BLM Resp.32-33. Indeed, this Court relied on BLM’s assurances in concluding 

that, even with a switch to horizontal drilling, overall impacts were still within the 

levels anticipated in the 2003 RMP/EIS. Diné CARE v. Jewel, 839 F.3d 1276, 1283 

(10th Cir. 2016). The full record shows this conclusion to be incorrect. 

BLM attempts to discredit data in Citizen Groups’ tables by focusing only on 

NOx emissions from the 2003 RMP/EIS, and alleging that Citizen Groups’ values 

for NOx are under the threshold for cumulative impacts in the 2003 RMP/EIS. 
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BLM Resp.35.17 However, BLM ignores that significant exceedances of VOCs and 

PM10 still exist under its calculation method. [App. at AR001068-69] (2003 

RMP/EIS air pollutants table); [App. at AR0234990] (Mancos EA air pollutants 

table).18 Moreover, BLM does not refute water consumption data from the 2003 

RMP/EIS, the 2014 RFDS, and individual APD EAs, or that the cumulative 

magnitude of impacts from both existing and foreseeable Mancos Shale wells vastly 

exceed cumulative analysis in the 2003 RMP/EIS. BLM Resp.35-36. Rather, BLM 

merely references language in the 2014 RFDS regarding techniques to reduce water 

consumption [App. at AR0173848], while ignoring that, despite these techniques, 

the 2014 RFDS nevertheless estimated water consumption of 1,020,000 gallons per 

horizontal well. [App. at AR0173823-24].  

To the extent any of the aggregated data from Citizen Groups’ tables fail to 

meet a level of rigor that NEPA demands, that is not Citizen Groups’ burden. The 

burden is on BLM, not Citizen Groups, to “take a ‘hard look’ at how the choices 

before them affect the environment, and then to place their data and conclusions 

                                                
17 BLM ignores that Mancos EA’s underrepresent emissions by 20%, still resulting 
in NOx exceedances. Opening Br. n.22 (citing [App. at AR062519]). Compare 
also Dkt.16-7, Exhibit D [App. at _] (table of air pollution impacts based on expert 
review of Mancos EAs from 2011 to 2015; used in Citizen Groups table).  
18 Total emissions predicted under the 2003 RMP/EIS are 2,187 tons of VOCs per 
year, whereas combined impacts from existing and foreseeable wells are 3,046 tons 
(from 3,945 vertical wells and 3,960 horizontal wells). For PM10, the 2003 
RMP/EIS predicted 19.8 tons per year, whereas combined impacts are 10,066 tons.  
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before the public.” Oregon Nat. Desert Ass’n v. Bureau of Land Mgmt., 625 F.3d 

1092, 1099-100 (9th Cir. 2008). BLM has consistently failed to identify any record 

evidence that demonstrates that it has conducted the requisite cumulative impacts 

analysis under NEPA. Instead, BLM’s defense rests on attempting to discredit 

Citizen Groups’ aggregation of the agency’s own data, which plainly shows that the 

additional magnitude of cumulative impacts from foreseeable Mancos Shale wells 

exceeds the total cumulative impacts anticipated in the 2003 RMP/EIS.   

B. The Addition of 3,960 Mancos Shale Wells is Reasonably Foreseeable. 

NEPA mandates that BLM disclose and consider the reasonably foreseeable 

effects of a proposed action using data and analysis. 40 C.F.R. §§ 1502.15, 

1502.2(b). BLM’s 2014 RFDS estimated 3,960 new Mancos Shale wells. [App. at 

AR0173823]. Nevertheless, Intervenors assert this forecast is speculative and not 

reasonably foreseeable for purposes of BLM’s cumulative impacts analysis. Int. 

Resp.39-40; Compare, Native Vill. of Point Hope v. Jewell, 740 F.3d 489, 503 (9th 

Cir. 2014) (cautioning not to “conflate[] the likelihood of oil and gas production 

with the likelihood of environmental effects”). 

Paradoxically, the core of BLM’s and Intervenors’ defense is premised on the 

agency’s ability to tier Mancos Shale EA approvals to the cumulative analysis in 

the 2003 RMP/EIS, which is based on an estimated 9,942 wells. BLM Resp.32; Int. 

Resp.37. Indeed, consideration of reasonably foreseeable oil and gas production 
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formed the basis for BLM’s 2003 programmatic analysis. [App. at AR0000821] 

(describing alternatives based on “reasonably foreseeable demand for oil and 

gas”); [App. at AR0001011] (describing the scope of analysis). To claim that 

BLM’s 2014 RFDS estimate of 3,960 new Mancos Shale wells is not similarly 

foreseeable is incongruous. 

Moreover, not only does BLM rely on well-count data from the 2014 RFDS 

in its ongoing Mancos Shale RMPA process, but the agency has also relied on 

these estimates in its Mancos Shale EA approvals. [App. at AR0235849] (citing the 

2014 RFDS to predict present and future gas development); AR0235856 (using 

2014 RFDS to predict future well development by watershed); AR0235860 (same); 

AR0235862 (same); AR0235863 (same, but for grazing allotment).   

“Regardless of whether a programmatic or site-specific plan is at issue, 

NEPA requires that an EIS analyze environmental consequences of a proposed 

plan as soon as it is ‘reasonably possible’ to do so.” Native Vill. of Point Hope, 740 

F.3d at 497. As the court went on to explain, “[o]nce [the agency] made the 

determination that production is reasonably foreseeable, it was required to consider 

the full cumulative impact of that production.” Id. at 503. Here, not only has BLM 

predicted the development of an additional 3,960 new Mancos Shale wells, but it 

has unlawfully approved hundreds of individual drilling permits, and continues to 
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do so on an ongoing basis without having analyzed the cumulative magnitude of 

additional impacts from all foreseeable Mancos Shale wells. 40 C.F.R. § 1508.7. 

C. No Combination of Existing Analyses Satisfies BLM’s Obligation to 
Consider the Incremental Impact of Mancos Shale Development, 
Added to Other Past, Present, and Future Actions. 
 

BLM argues that the “broad, qualitative approach” to cumulative analysis in 

the 2003 RMP/EIS is sufficient for tiering its approval of hundreds of Mancos 

Shale APDs. BLM Resp.34. However, tiering to a programmatic EIS is only 

permitted where “a broader [EIS] fully analyzed those significant effects.” 43 

C.F.R. § 46.140(c). BLM cannot use “principles of ‘tiering’ as its crutch.” 

‘Ilio’ulaokalani Coal. v. Rumsfeld, 464 F.3d 1083, 1097 (9th Cir. 2006); see also S. 

Fork Band Council of W. Shoshone of Nevada v. U.S. Dep't of Interior, 588 F.3d 

718, 726 (9th Cir. 2009) (“Though ‘tiering’ to a previous EIS is sometimes 

permissible, the previous document must actually discuss the impacts of the project 

at issue.”). As explained in Muckleshoot Indian Tribe v. U.S. Forest Serv., the 

agency must include “useful analysis of the cumulative impacts of past, present and 

future projects[,]” requiring a “discussion of how future projects together with the 

proposed project will affect the environment.” 177 F.3d 800, 810 (9th Cir. 1999). 

Here, BLM cannot rely on “broad, qualitative” analysis in the 2003 RMP/EIS to 

approve hundreds of individual APDs where the impacts of an additional 3,960 

Mancos Shale wells were not analyzed—particularly when BLM has committed to 
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an EIS-level plan amendment to consider “additional impacts…that previously 

were not anticipated in the [2001] RFD or analyzed in the current 2003 RMP/EIS.” 

[App. at AR0173818]. 

BLM’s issuance of individual Mancos Shale EAs fails to cure this void. 

BLM acknowledges that “vertical drilling and horizontal drilling and fracking differ 

most in their potential impacts on air and water resources.” BLM Resp.36. BLM 

claims that the individual EAs for its APD approvals took a hard look at these 

impacts, but fails to cite any such analysis. Id. 37 (citing [App. at AR0143924], EA 

generally dismissing groundwater concerns but providing no cumulative analysis; 

[App. at AR0149882], draft Hydraulic Fracturing White Paper offering assumptions 

about water management but failing to discuss potential impacts). As Intervenors 

admit, none of the EAs “analyzed the impacts of full Mancos Shale development of 

3,960 wells Basin-wide,” but instead chose to limit the scope of cumulative analysis 

to particular areas. Int. Resp.41-42 (citing [App. at AR0235855-96], February 2016 

EA, including cumulative impacts sections for particular resources, but restricting 

the scope of analysis to a watershed). BLM’s individual EA analyses confined to 

particular watersheds cannot fill a void where broad, planning-stage cumulative 

analysis does not exist.  

Finally, BLM and Intervenors argue that cumulative air quality impacts were 

sufficiently analyzed in the 2014 Air Resources Technical Report (“ARTR”), [App. 
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at AR0154404-71]. BLM Resp.37; Int. Resp.42. Setting aside that the ARTR was 

completed in 2014—after BLM approved many of the challenged ADPs—the 

document begins with a disclaimer that “much of the information in this document 

is generic,” and “BLM must consider and analyze the potential effects of BLM and 

BLM-authorized activities on air resources as part of the planning and decision 

making process.” [App. at AR0154407]. Nowhere in the ARTR does BLM discuss 

air pollutant emissions such as NOx, CO, VOCs, or PM10 specific to the San Juan 

Basin, or analyze how the addition of 3,960 Mancos Shale wells may impact these 

emissions.  

“Cumulative impacts that result from individually minor but collectively 

significant actions are the crux of what the regulations implementing NEPA seek 

to avoid.” High Sierra Hikers Ass'n v. Blackwell, 390 F.3d 630, 645 (9th Cir. 

2004). BLM failed to analyze the cumulative impacts of 3,945 wells drilled under 

the 2003 RMP/EIS, the 362 Mancos Shale wells already approved, and the 

addition of 3,960 foreseeable Mancos Shale wells, as NEPA requires. 40 C.F.R. § 

1508.7. BLM’s cumulative analysis “must give a realistic evaluation of the total 

impacts and cannot isolate a proposed project, viewing it in a vacuum.” Grand 

Canyon Trust v. FAA, 290 F.3d 339, 342 (D.C. Cir. 2002). However, BLM isolated 

the APDs viewing them in a vacuum, and failed to consider the cumulative impacts 
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of past, present, and reasonably foreseeable oil and gas development across the 

Greater Chaco Landscape. 

IV. BOTH VACATUR AND INJUNCTIVE RELIEF ARE THE 
APPROPRIATE REMEDIES 
 
In light of the significant harm to Citizen Groups and the public from APD 

development, vacatur and injunctive relief are the appropriate remedies. BLM 

recognizes that vacatur is an appropriate remedy, but disputes the need and 

authority for injunctive relief. BLM Resp.50-51. Intervenors argue that the equities 

cut against either vacatur or injunctive relief. Int. Resp.44-45. Neither argument 

has merit. Opening Br.49-50 (discussing vacatur). 

 Citizen Groups have demonstrated the need for injunctive relief. Opening 

Br.51-55. First, Citizen Groups provided detailed declarations from their members 

showing that APD development is, and will continue to, eliminate or significantly 

degrade their members’ use and enjoyment of the lands near approved APDs due 

to dust, fumes, flares, and noise from drill rigs, fracking trucks, and associated 

drilling infrastructure. See supra n.3-7. Thus, continued APD development will 

irreparably harm Citizen Groups’ members. Davis v. Mineta, 302 F.3d 1104, 1115-

16 (10th Cir. 2002), overruled on other grounds by Diné CARE, 839 F.3d 1276; see 

also San Luis Valley Ecosystem Council v. U.S. Fish and Wildlife Serv., 697 F. 

Supp 2d 1233, 1240 (D. Colo. 2009). Intervenors do not deny that Citizen Groups 

will be harmed by APD development. Instead, they allege that any harms from 
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APD development are “speculative” because the area has already experienced 

some development, Int. Resp.49; ignoring the additional magnitude of pollution 

from Mancos Shale development. Each additional well drilled adds to Citizen 

Groups’ irreparable harms. 

 Second, Citizen Groups’ recreational, spiritual, aesthetic, and cultural harms 

are not compensable by money damages. Opening Br.52. 

Third, the balance of harms tips decidedly in Citizen Groups favor, who face 

irreparable environmental and health impacts, compared to Intervenors’ allegations 

of delay and speculative financial loss. Valley Cmty. Pres. Comm’n, 373 F.3d at 

1087 (holding “financial concerns alone generally do not outweigh environmental 

harm”). Intervenors’ claim of sweeping industry-wide ramifications, Int. Resp.52, 

54, is belied by their own argument that 362 Mancos Shale APDs are immaterial 

when compared to the 22,000-well field. Int. Resp.49. They cannot have it both 

ways.  

 Finally, Intervenors’ argument that oil and gas development is in the public 

interest, Int. Resp.50-51, must be weighed against community health concerns, 

adverse impacts to natural and cultural resources and public lands, and informed 

decisionmaking. As recognized in Wyo. Outdoor Council v. U.S. Army Corps of 

Eng’rs, energy needs do not automatically trump environmental considerations. As 

the court explained:   
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…mineral resources should be developed responsibly, keeping in 
mind those other values that are so important to the people of 
Wyoming, such as preservation of Wyoming’s unique natural heritage 
and lifestyle. The purpose of NEPA…is to require agencies…to take 
notice of these values as an integral part of the decisionmaking 
process. 

 
351 F. Supp. 2d 1232, 1260 (D. Wyo. 2005). Here, the public interest would not be 

disserved by a permanent injunction issued to protect community health, public 

lands, and natural and cultural resources, and is necessary to preserve the status 

quo while BLM fulfills its obligations under NEPA and the NHPA.  

CONCLUSION 

 For the foregoing reasons, Citizen Groups respectfully request that this 

Court declare that BLM’s approval of 362 Mancos Shale drilling permits violates 

NEPA, the NHPA, and their implementing regulations; vacate and remand BLM’s 

individual EAs/FONSIs; and enjoin BLM from issuing any further drilling 

authorizations pending BLM’s full compliance with NEPA and the NHPA.  
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