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SUMMARY OF ARGUMENT 

When EPA tries to “predict the future,” Br. 33, it cannot ignore the 

record and comments before it.  In 2017, this Court noted the parties had 

“raised serious concerns” that the RFS Program “is not actually functioning 

as intended” and that its requirements “will only become more and more 

impractical to meet.”  Ams. for Clean Energy v. EPA (“ACE”), 864 F.3d 691, 

712 (D.C. Cir. 2017).  Congress expressly required that EPA’s annual 

determinations be grounded in reality and account for changes in the 

market forces on which the use of renewable fuel depends.  But in the 2017 

Rule, EPA failed to do so, and consequently set standards that conflict with 

the statute and fail the test of reasoned decisionmaking.   

First, EPA refused to respond to objections that applying the 2017 

obligation to refiners and importers, but excluding blenders, was contrary 

to EPA’s statutory duty.  Instead, EPA treated these objections as beyond 

the scope of the Rule.  Because the comments addressed a statutory 

requirement of EPA’s annual determination and responded directly to 

EPA’s findings in the 2017 Proposed Rule, EPA was not permitted to place 

them beyond the scope of the rulemaking.  A remand is required.  

Second, EPA failed to balance volume mandates with the reality that 

renewable fuel production, distribution, and use have fallen below 
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statutorily-mandated levels for several years.  Judicial approval of EPA’s 

past volume-setting methodology does not preclude review of EPA’s 

application of that methodology in the 2017 Rule.  Here, EPA projected a 

cellulosic-biofuel volume without satisfying the standards of reasoned 

decisionmaking.  

Third, EPA’s overly optimistic estimates for both advanced biofuel 

and total renewable fuel resulted in a deficient waiver of statutory volume 

requirements that does not reflect what was reasonably attainable.  EPA 

arbitrarily and capriciously brushed aside numerous criticisms of its final 

volume requirements and its methodology.  

These errors require remand. 

ARGUMENT 

I. EPA MAY NOT TREAT AS “BEYOND THE SCOPE OF THE 
RULE” COMMENTS INDICATING THAT 2017 RFS 
OBLIGATIONS WERE NOT APPLIED APPROPRIATELY. 

Congress required EPA to determine renewable fuel obligations 

annually to “ensure[]” that statutory volume requirements are met.  A 

“required element” of each annual obligation is that it “shall be applicable 

to refineries, blenders, and importers, as appropriate.”  42 U.S.C. 

§ 7545(o)(3)(B)(i)-(ii).  In response to EPA’s Proposed Rule for 2017, which 

found that statutory volumes could not be met due to market constraints, 

commenters objected that EPA was not applying obligations appropriately.  
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Comments explained that obligating refiners and importers, but excluding 

blenders, created obstacles to attaining statutory requirements and 

purposes.   

EPA impermissibly treated Petitioners’ comments as “beyond the 

scope” of the Rule. The comments addressed an express statutory 

requirement of EPA’s rulemaking and responded to EPA’s Proposed Rule.  

Disregarding them was arbitrary, capricious, and contrary to law. 

A. Petitioners’ petitions are timely. 

EPA erroneously contends that this challenge is “untimely” because it 

“amounts to” a claim that EPA “reopened” its 2007 and 2010 implementing 

regulations.1  See Br. 61-63.  Petitioners do not claim such a “reopener.”  

EPA also contends that it was not required to “reconsider” these rules, but 

                                            
1  In 2007, “to minimize the number of regulated parties and keep the 
program simple,” EPA defined “obligated parties” to include refiners and 
importers and exclude blenders.  75 Fed. Reg. 14,670, 14,722 (March 26, 
2010).  This definition admittedly misaligned the obligation and the means 
of compliance:  refiners and importers “are dependent on the actions of 
others for the means of compliance.”  72 Fed. Reg. 23,900, 23,937 (May 1, 
2007).  

In 2010, EPA acknowledged that, because the Program had expanded 
substantially, “the rationale in [the 2007 Rule] for placing the obligation on 
just the upstream refiners and importers is no longer valid.”  75 Fed. Reg. at 
14,722.  Without finding that continued exclusion of blenders was 
“appropriate,” the Agency left the regulatory definition unchanged based 
on belief that the RINs market would facilitate efficient compliance.  EPA 
committed to revisit this decision if the “RIN market is not operating as 
intended, driving up prices for obligated parties.”  Id. 
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that is not the question presented here either.2     

Petitioners specifically challenge the 2017 Rule.  Petitioners’ opening 

brief explicitly distinguished the relevant statutory provision requiring 

annual determinations (§ 7545(o)(3)(B)), from the separate provision 

directing EPA to enact implementing regulations at the program outset 

(§ 7545(o)(2)(A)).  Petitioners explained that “[t]hese are separate and 

independent duties; they are in separate paragraphs; they are worded 

differently.”  Pet. Br. 30.  EPA agrees the two provisions are separate and 

different.  Br. 67-70.  And EPA admits that Petitioners timely petitioned 

from the 2017 Rule.  Br. 2.  EPA’s lengthy discussion of the “reopener” 

doctrine—which Petitioners’ Brief never mentions, much less relies on—is 

irrelevant.  Br. 61-65. 

In fact, EPA previously conceded that this case challenges the 2017 

Rule, not the earlier implementing regulations.  EPA told this Court that 

the issues in this case are “separate and distinct” from and have “no 

relation to” issues in a separate case regarding reconsideration of the 

implementing regulations.  Doc. #1704206 at 2, 6-7.  This Court 

subsequently denied a motion to sever and consolidate the two.  Doc. 

                                            
2  EPA’s denial of petitions to reconsider the 2007 and 2010 Rules is the 
subject of separate petitions for review.  See Pet. Opening Br. 3-6, Alon 
Refining Krotz Springs, Inc. v. EPA, No. 16-1052 (D.C. Cir. Apr. 27, 2018), 
Doc. #1728621. 
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#1708883.     

Further, EPA misapplies Monroe Energy, LLC v. EPA, 750 F.3d 909 

(D.C. Cir. 2014).  Br. 60, 62, 77.  EPA cites Monroe for the proposition that 

challenges to the 2010 Rule are time-barred, Br. 17, but no such challenges 

are asserted here.  Monroe does not govern challenges to the 2017 Rule 

based on misapplication of annual obligations and did not “implicitly” 

decide such an issue, Br. 77.  See Monroe, 750 F.3d at 919 (EPA’s failure to 

eliminate disproportionate hardship by obligating blenders “was not at 

issue in this rulemaking”).   

B. The statute requires EPA to apply each annual 
obligation appropriately. 

The gist of EPA’s arguments is that “nothing in [the RFS Statute] 

requires the reconsideration or redesignation of ‘appropriate’ parties to 

occur at all, much less at any particular time.”  Br. 68 (emphasis added).  

EPA thus asks the Court to conclude that regardless how circumstances 

change and how inappropriate EPA’s application of RFS obligations may be 

in any given year, the Agency has unlimited discretion to treat comments 

on that issue as beyond the scope of its rulemaking.  

Congress did not express such an intent, and it certainly did not do so 

unambiguously.  And because EPA’s interpretation is unreasonable, it 

deserves no deference.  As EPA admits, § 7545(o)(3)(B) requires it to set 
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renewable fuel obligations every year to ensure statutory volumes are met.  

The statute expressly requires the annual obligation to meet three “required 

elements”:   

 

42 U.S.C. § 7545(o)(3)(B)(ii).   

EPA received comments from dozens of market participants 

addressing appropriate application of the 2017 obligations.  EPA’s 

compilation of these comments comprises almost 50 pages.  See JA 

(Response to Comments 499-543) (EPA-HQ-OAR-2016-0004-3753).  Yet 

EPA contends that the 2017 Rule complied with the first “required element” 

simply by referencing—“in passing”—that the annual obligations “would 

apply to ‘obligated parties, namely producers and importers.’”  Br. 69-70 

(quoting 81 Fed. Reg. 89,746 (Dec. 12, 2016)).  EPA says because this 

passing reference is “consistent with” its 2010 implementing regulation, the 

statute “requires no more.”  But § 7545(o)(3)(B)(ii)(I) requires EPA to do 

(ii) Required elements 

The renewable fuel obligation determined for a calendar year under 
clause (i) shall— 

(I) be applicable to refineries, blenders, and importers, as appropri-
ate; 

(II) be expressed in terms of a volume percentage of transportation 
fuel …; and  

(III) subject to subparagraph (C)(i), consist of a single applicable per-
centage that applies to all categories of persons specified in sub-
clause (I). 
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more than merely parrot a seven-year-old conclusion from an 

implementing regulation, in the face of comments explaining in detail why 

that conclusion no longer holds.  Br. 67.  EPA’s contention that it need only 

consider “at some point” whether obligated parties are appropriate would 

rewrite the statute.   

EPA’s proposed interpretation makes § 7545(o)(3)(B)(ii)(I) 

superfluous.  If that section does not impose a duty each year to apply 

annual obligations appropriately, it has no purpose.  If Congress had 

intended that EPA need only consider once which parties to obligate, it 

could have eliminated the first “required element” in § 7545(o)(3)(B)(ii).  

Or it could have cross-referenced § 7545(o)(2)(A)(iii)(I) in the statutory 

provisions addressing annual duties.  Or referenced the annual 

determination in connection with the § 7545(o)(2)(A)(iii)(I) compliance 

provisions.  The statute does none of this.   

Instead, Congress codified two distinct determinations: one for 

“compliance provisions” at the program outset and another in the context 

of annual rulemaking.  Because § 7545(o)(3)(B)(ii)(I) refers specifically to 

“appropriate” application of annual obligations on refiners, importers and 

blenders, that provision should not be subsumed by the more general 

reference to “compliance provisions” in § 7545(o)(2)(A)(iii)(I).  In contrast, 
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the more general reference to “compliance provisions” encompasses more 

than annual volume obligations and accordingly can be applied more 

broadly.  42 U.S.C. § 7545(o)(2)(A)(iii)(I) (“compliance provisions 

applicable to refineries, blenders, distributors, and importers, as 

appropriate”).  “It is a commonplace of statutory construction that the 

specific governs the general.”3  NLRB v. SW Gen., Inc., 137 S. Ct. 929, 941 

(2017) (quotation marks and alterations omitted); see Long Island Care at 

Home, Ltd. v. Coke, 551 U.S. 158, 170 (2007) (“[N]ormally, the specific 

governs the general.”).  

EPA’s position violates “the core administrative-law principle that an 

agency may not rewrite clear statutory terms to suit its own sense of how 

the statute should operate.”  Util. Air Reg. Grp. v. EPA, 134 S. Ct. 2427, 

2446 (2014) (“UARG”).  The RFS Statute cannot reasonably be read to 

mean that having once defined “obligated parties” restrictively for 

administrative ease in compliance provisions, EPA may use that definition 

to apply annual obligations year after year, no matter how inappropriate 

                                            
3  Bailey v. United States does not support the notion that use of 
passive voice in (o)(3)(B)(ii) is meaningful.  See Br. 76 (citing Bailey, 516 
U.S. 137, 146 (1995) (applying criminal statute penalizing “actual use” and 
“intent to use” a firearm)).  All three “required elements” of the RFS annual 
determination are phrased the same way, and EPA does not contest that it 
must meet the other two annually.  EPA also reaches far outside the RFS 
Statute for examples of unrelated, time-sensitive duties, Br. 70; these are 
unconnected to EPA’s statutory interpretation.   
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that may become.     

EPA insists that annual reconsideration of the obligated-parties 

definition would “reduce regulatory certainty” and affect “compliance 

flexibility.”  Br. 72-73.  Policy arguments do not override a statute’s plain 

text, and here they favor Petitioners’ position.  See UARG, 134 S. Ct. at 

2446.  Further, potential arguments for not changing the point of 

obligation do not support EPA’s refusal to consider the issue and provide a 

reasoned analysis for review.  See Telecomms. Research & Action Ctr. v. 

FCC, 836 F.2d 1349, 1350 (D.C. Cir. 1988) (remanding to agency to give 

adequate reasons for deferring examination of comments).  In any event, 

any expectation that Program obligations would remain static is 

unwarranted.  EPA committed to revisit the obligated-parties definition if 

the Program was dysfunctional, and in the years preceding the 2017 Rule, 

EPA’s system failed to ensure statutory volume requirements.  In ACE, this 

Court recognized that challenges to the 2016 Rule raised “serious concerns” 

that the RFS Program is “not actually functioning as intended” and that 

statutory requirements “will only become more and more impractical to 

meet.”  ACE, 864 F.3d at 712.  The 2017 Rule record amplified these 

concerns, illustrating that existing uncertainty had crippled the RIN 

market.  See Pet. Br. 13-14 & nn.4-7.  The uncertainty has manifested in 
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extreme volatility and forced the largest refiner on the East Coast to declare 

bankruptcy.4     

The language and structure of § 7545(o)(3)(B) do not permit EPA to 

ignore whether it is applying annual obligations to the appropriate parties.  

The Court “must give effect to the unambiguously expressed intent of 

Congress.”  Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 

U.S. 837, 843 (1984). 

EPA alternatively argues that this Court should defer to EPA’s 

interpretation because the statute is “silent” on “whether, when, and how 

EPA might reconsider the appropriate obligated parties.”  Br. 74.  But the 

statute is not silent.  EPA must meet this “required element”—and the other 

two “required elements”—in each annual renewable fuel obligation, the 

timing of which the statute specifies.   

EPA’s reliance on Valero Energy Corp. v. EPA to support its statutory 

interpretation is misplaced.  See No. 7:17-CV-00004, 2017 WL 8780888 

(N.D. Tex. Nov. 28, 2017).  The district court in that case did not address 

EPA’s annual rulemakings or whether the Agency must consider 

Petitioners’ comments in that context.5  That court’s analysis was also 

                                            
4  In re PES Holdings, LLC, No. 18-10122-KG (Bankr. D. Del. Jan. 22, 
2018), ECF 10 at 11 (Preliminary Statement). 

5  The district court dismissed on the pleadings a mandatory-duty 
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flawed.  It conflated the general requirement in § 7545(o)(2)(A)(iii) to 

promulgate “compliance provisions” with the specific requirements 

applicable to annual determinations in § 7545(o)(3)(B).  It failed to explain 

what purpose the annual requirement would serve if it were met merely by 

the compliance provision.  And it treated the first “required element” of 

EPA’s annual determination differently from the other two.6  2017 WL 

8780888, at *4-*6.   

In any event, the question presented here is narrower than in the 

district court.  At a minimum, when Congress said that applying annual 

obligations to refiners, importers, and blenders appropriately is a “required 

element” of EPA’s annual determination, the statute precludes EPA from 

treating comments on the exclusion of blenders as beyond the scope of the 

rulemaking.  “Even under Chevron’s deferential framework, agencies must 

operate ‘within the bounds of reasonable interpretation.’”  UARG, 134 S. Ct. 

at 2442 (quoting City of Arlington, Tex. v. FCC, 569 U.S. 290, 296 (2013)).   

C. Petitioners’ comments responded to EPA’s Proposed 
Rule. 

EPA largely ignores Petitioners’ argument that treatment of 

                                                                                                                                             
lawsuit to compel a rulemaking.  Complaint, Valero Energy Corp. v. EPA, 
No. 7:17-CV-00004-O (N.D. Tex. Jan. 18, 2017), Doc. #1 at 10.   

6  An appeal from the order is stayed pending resolution of this case and 
others involving the RFS Program.  See No. 18-10053 (5th Cir. Feb. 12, 
2018), ECF #00514344977. 
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Petitioners’ comments as beyond the scope of the 2017 Rule violated the 

Agency’s duty to “consider and respond to significant comments received 

during the period for public comment.”  Perez v. Mortg. Bankers Ass’n, 135 

S. Ct. 1199, 1203 (2015); see La. Fed. Land Bank Ass’n v. Farm Credit 

Admin., 336 F.3d 1075, 1080-81 (D.C. Cir. 2003) (remanding rule because 

agency acknowledged but did not respond to objections submitted during 

comment period).  EPA characterizes the comments as “tangential.”  Br. 65.  

EPA must not “get away so easily from its obligations . . . to respond to 

‘relevant and significant’ comments.”  Del. Dep’t of Natural Res. & Envtl. 

Control v. EPA, 785 F.3d 1, 15 (D.C. Cir. 2015); see also Petroleum 

Commc’ns, Inc. v. FCC, 22 F.3d 1164, 1173 (D.C. Cir. 1994). 

Petitioners’ comments were central to EPA’s proposal and well within 

its scope.  For example, EPA proposed to: 

 Increase renewable fuel use while “accounting for the real-

world challenges that have slowed progress toward 

[Congressional] goals,” 81 Fed. Reg. 34,778, 34,779 (May 31, 

2016); 

 “use the waiver mechanisms provided by Congress to establish 

volume requirements that would be lower than the statutory 

targets,” but “would spur growth in renewable fuel use,” id.; 
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 use waivers “only to the extent necessary to derive the 

applicable volume of total renewable fuel that reflects the 

maximum supply that can reasonably be expected to be 

produced and consumed by a market that is responsive to the 

RFS standards,” id. at 34,781-82; and 

 “drive growth in renewable fuels, while also accounting for 

constraints in the market that make the volume targets 

specified in the statute beyond reach,” id. at 34,782. 

EPA could not rationally “account for real-world challenges” or set 

volume requirements to “drive growth . . . while also accounting for 

constraints,” or use waivers “only to the extent necessary,” without 

considering whether obligating refiners and importers, but not blenders, 

constrained increased renewable fuel use.  See Michigan v. EPA, 135 S. Ct. 

2699, 2707-08 (2015) (delimiting EPA’s discretion when statute uses word 

“appropriate”).  Indeed, EPA acknowledged that “[s]ubstantial growth in 

the renewable fuel volumes beyond current levels will require action by 

many different parts of the fuel market, and a constraint in any one part of 

the market can limit the growth in renewable fuel supply.”  81 Fed. Reg. at 

34,788. 

Commenters explained that obligating refiners and importers, but not 
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blenders, constrained the market and that EPA could remove that 

constraint by aligning the annual obligations with the means for 

compliance.  E.g., JA (Valero Comments 2-3) (EPA-HQ-OAR-2016-0004-

1746); JA (Small Refinery Coalition Comments, Attachment I, Minsk Letter 

3-9) (EPA-HQ-OAR-2016-0004-2364).  Thus, commenters explained, 

placing the 2017 annual obligations on refiners and importers, but not 

blenders, was not appropriate.  In disregarding Petitioners’ comments, EPA 

failed to consider an important aspect of the problem.  The point of 

obligation was not a “tangential topic,” Br. 65; it was central to EPA’s 

determination of annual volume requirements and directly relevant to 

EPA’s proposed findings.  

EPA responds that it “was not required to identify, assess, and attempt 

to eliminate every preexisting potential constraint that might affect its 

decision.”  Br. 64-65.  That is not Petitioners’ position. When EPA admits it 

cannot ensure that statutory volumes of renewable fuel will be met, cites 

market constraints to excuse statutory requirements, and determines 

annual obligations based on predictions of complex market reactions, the 

Agency cannot disregard comments explaining how its own exclusion of 

one of three groups Congress identified for regulation—the one most 

critical to compliance—hampers the market’s ability to respond.  See 
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UARG, 134 S. Ct. at 2446; ACE, 864 F.3d at 712 (“[T]he fact that EPA thinks 

a statute would work better if tweaked does not give EPA the right to 

amend the statute.”). 

EPA suggests that because its implementing regulations were not 

judicially challenged when they issued in 2007 and 2010, it could not be 

arbitrary to apply them without consideration in 2017.  Br. 69.  But 

Petitioners seek a remedy specific to the 2017 Rule and could not have 

raised the issues presented here in challenges to the earlier regulations.  

See, e.g., Chem. Waste Mgmt., Inc. v. EPA, 869 F.2d 1526, 1538 (D.C. Cir. 

1989) (statutory time limits apply only to “aspect[s] of the [challenged] 

rules . . . clearly discernible from the language of the rules”).  The 2007 and 

2010 Rules gave no indication EPA would consider comments regarding 

the point of obligation categorically “beyond the scope” of subsequent 

required annual rulemakings.  See 75 Fed. Reg. 14,670, 14,721-22 (March 

26, 2010); 72 Fed. Reg. 23,900, 23,924 (May 1, 2007).  EPA did not in those 

regulations interpret the statute to allow EPA to ignore the point of 

obligation going forward.7  Quite the opposite:  In 2010, EPA expressly 

                                            
7  Nor did the 2017 Rule advance EPA’s proposed statutory 
interpretation to justify disregarding Petitioners’ comments.  Any such 
reliance now is impermissible, post-hoc rationalization.  See Motor Vehicle 
Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50 (1983) 
(“[C]ourts may not accept appellate counsel’s post hoc rationalizations for 
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committed to “continue to evaluate the functionality of the RIN market” 

and to revisit the regulatory definition if “the RIN market is not operating 

as intended.”  75 Fed. Reg. at 14,722. 

When predictions underlying the regulatory definition have proven 

wrong, annual statutory volumes are not being met, and the RFS program 

is seriously dysfunctional, it would be nonsensical to conclude that EPA can 

disregard whether it is appropriate to exclude blenders from annual 

obligations in the face of comments addressing precisely that issue.  Even 

when Congress frees an agency to regulate as “appropriate,” the agency 

“may not entirely fail to consider an important aspect of the problem when 

deciding whether regulation is appropriate.”  Michigan v. EPA, 135 S. Ct. at 

2707 (quotation marks and alteration omitted).   

D. Denying collateral administrative petitions did not 
cure the defects in the 2017 Rule. 

Lastly, EPA argues that a collateral administrative proceeding was the 

“appropriate context” for addressing Petitioners’ comments, and 

Petitioners are “being heard in the appropriate forums.”  Br. 78.  This 

argument does not save the 2017 Rule.   

The collateral proceeding was prompted by administrative petitions 

                                                                                                                                             
agency action.”); see also Int’l Union, Un. Mine Workers of Am. v. Mine 
Safety & Health Admin., 626 F.3d 84, 94 (D.C. Cir. 2010). 
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for rulemaking to reconsider the 2007 and 2010 implementing regulations.  

EPA initiated that proceeding only days before issuing the 2017 Rule.  In 

this Court, EPA described the collateral proceeding as “separate and 

distinct” from and having “no relation to” the issues regarding the 2017 

Rule presented in this case.  Doc. #1704206 at 2.  Additionally, the result of 

the collateral proceeding was EPA’s denial of a rulemaking to reconsider 

the implementing regulations.  Br. 78.  EPA does not explain how its final 

denial of a collateral petition for rulemaking, which came a year after the 

2017 Rule, is a sufficient response to public comments on the 2017 

Proposed Rule.  It is not.  

EPA also misapplies the ACE decision.  ACE involved annual 

obligations for 2014-2016.  For those years, EPA for the first time exercised 

a general waiver of the statutory required volumes based on finding the 

requirements “impossible to achieve” due to “inadequate domestic supply.”  

80 Fed. Reg. 77,420, 77,422 (Dec. 14, 2015); see ACE, 864 F.3d at 702.  

EPA treated comments regarding appropriate placement of those 

obligations as beyond the scope of the rule and refused to respond to them.  

ACE, 864 F.3d at 703.  This Court vacated and remanded the rule because 

EPA misinterpreted its waiver authority.  Id. at 713.  With respect to 

comments regarding obligated parties, this Court acknowledged the then-
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pending collateral proceeding seeking reconsideration of the implementing 

regulations and directed EPA to consider the obligated-parties issue raised 

in ACE “there, on remand in this case, or in both proceedings.”  Id. at 737.   

ACE does not support EPA’s proposed statutory interpretation.  In 

ACE, this Court said that because it was remanding on a separate issue, it 

“need not decide” whether EPA’s refusal to address Petitioners’ comments 

regarding obligated parties in the 2014-2016 Rule “require[d] [it] to 

remand.”  Id. at 737.  As a logical matter, however, if EPA were correct that 

it has no duty to ever consider that issue in the required annual 

rulemakings, the Court would have lacked any basis to direct EPA to 

consider the issue on remand.  Finally, EPA’s assertion that it responded to 

ACE by “responding to the administrative petitions,” Br. 78, is misleading.  

EPA’s denial of those petitions devoted only one sentence to the obligated-

parties issues related to the 2014-2016 Rule raised in ACE.  EPA states 

without explanation that it “does not agree” with the ACE petitioners that 

“the statute requires annual reconsideration of the matter.”  JA (Denial of 

Petitions for Rulemaking to Change the RFS Point of Obligation 7) (EPA-

HQ-OAR-2016-0544-0525) (“Denial”).  Petitioners’ comments on the 2017 

Rule have not been “heard” in any other proceedings, Br. 78, nor is EPA’s 

mistreatment of those comments being reviewed elsewhere.  
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II. EPA’S CELLULOSIC BIOFUEL PRODUCTION ESTIMATE 
DOES NOT WITHSTAND SCRUTINY. 

First, ACE is not a talisman to ward off any challenge to EPA’s 

cellulosic volume estimates in the 2017 Rule.  See Br. 30-38; Volume 

Intervenors’ Br. 3-9.  EPA does not project cellulosic-biofuel volumes using 

a fixed mathematical algorithm that EPA sets and mechanically applies year 

after year.  Rather, EPA employs a subjective approach allowing the Agency 

to weigh information differently each year and reach different results.  This 

stands in stark contrast with how EPA implements other RFS 

requirements, including annual percentage-volume standards which utilize 

codified, mathematical formulas.  See 40 C.F.R. § 80.1405(c).  As this Court 

observed in ACE, the means for projecting cellulosic-biofuel volumes is not 

fixed and requires the exercise of judgment.  EPA decides what to input and 

how to evaluate individual producers, i.e., when information favors 

deviating from the methodology.  864 F.3d at 728-29. 

Because EPA exercises judgment in applying its methodology year to 

year, it cannot evade review or argument that its continued use is 

increasingly unreasonable.  Am. Petroleum Inst. (“API”) v. EPA, 706 F.3d 

474, 477 (D.C. Cir. 2013).  While EPA claims it used “the very same 

projection methodology” in the rule upheld in ACE, Br. 31, the Agency 

nonetheless maintains it “must make its best technical judgment in view of 
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the data before it and acknowledge uncertainties” and that its method is 

“updated over time as [EPA] has developed more expertise and 

accumulated data,” id. at 33.  EPA’s “technical judgment” is what 

Petitioners challenge here. 

Second,  although ACE concluded that EPA reasonably relied on “data 

from the most recent 12 months of those facilities’ operation” to establish 

the low end of the projected range, this Court conditioned its conclusion on 

the fact that EPA’s methodology “left room for ‘exceptions’” in certain 

instances “in which ‘available information indicates’ that reliance on 

[default] data would be improper.”  ACE, 864 F.3d at 728-29.  Comments to 

the 2017 Rule presented such information: EPA’s projection for 2016, 

finalized in November 2015, assumed substantial future production by one 

company that stopped producing any cellulosic biofuel in 2014 and another 

company (for which EPA projected as much as 22 million gallons of 

cellulosic biofuel in 2016), but that instead ceased production in 2015.  Pet. 

Br. 46; JA (API Comments 29, App. B 11-12) (EPA-HQ-OAR-2016-0004-

3512).  This information compelled EPA to reevaluate its assumptions, but 

EPA did not acknowledge any fault.  Br. 37-38; JA (Response to Comments 

444) (EPA-HQ-OAR-2016-0004-3753).  

“EPA retains a duty to examine key assumptions as part of its 
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affirmative burden of promulgating and explaining a non-arbitrary, non-

capricious rule.”  Small Refiner Lead Phase-Down Task Force v. EPA, 705 

F.2d 506, 534 (D.C. Cir. 1983) (internal quotation marks and citation 

omitted).  The most EPA could muster here in response to comments 

raising the issue of closed facilities was a conclusory statement that “[w]e 

believe that it is unlikely that any of the facilities included in our projection 

will produce significantly less cellulosic biofuel in 2017 than they have in 

the previous 12 months.”  JA (Response to Comments 444) (EPA-HQ-OAR-

2016-0004-3753).  Such belief is manifestly unfounded, given EPA’s prior 

inclusion of failing producers, not to mention unsupported by anything in 

the record.  Unfortunately, due to the opaque nature of EPA’s projections, 

Pet. Br. 45, Petitioners cannot discern exactly why EPA failed to realize that 

some producers were foundering, and whether any producers included in 

EPA’s 2017 projections could meet a similar fate.  Regardless, EPA’s failure 

to account for its past mistakes and adjust accordingly renders its 

projections arbitrary and capricious.  

Third, EPA contends that its “method of aggregating data and 

selecting a percentile that best represents likely production based on risks 

associated with each group” of facilities can address flawed data inputs.  Br. 

37.  In ACE, this Court found EPA rationally explained this methodology. 

USCA Case #17-1044      Document #1733162            Filed: 05/29/2018      Page 27 of 40



 22 
 

864 F.3d at 729.  But EPA cannot rely on that ruling to avoid review of an 

earlier step in the analysis: how EPA decides what information to include in 

that aggregation.  

EPA impermissibly rejected Petitioners’ suggestion that it assign 

actual production greater importance in its projections, see, e.g., Volume 

Intervenor’s Br. 7-8, without grappling with its failure to develop a 

methodology that does not result in nearly continuous overestimation of 

achievable levels.  But EPA must account for its significant past mistakes 

and meaningfully respond to comments identifying them.  See Genuine 

Parts Co. v. EPA, No. 16-1416, 2018 WL 2271086, at *5 (D.C. Cir. May 18, 

2018) (“[A]n agency cannot ignore evidence that undercuts its judgment; 

and it may not minimize such evidence without adequate explanation.”).  

The Court should not defer any longer to EPA’s technical judgment when 

after eight years of annual rulemakings it has failed to create or apply a 

consistent, neutral methodology without bias in favor of overestimation.8  

                                            
8  Both EPA (Br. 34) and Volume Intervenors (Br. 4 n.1) miss the point 
of Petitioners’ chart.  First, it consistently compares actual production with 
EPA’s projections to demonstrate EPA’s chronic overestimation—it does 
not attempt to show what information EPA had before it for the 2017 Rule. 
That EPA subsequently waived or adjusted volumes is irrelevant.  Second, 
the chart reasonably includes only those years where EPA applied a 
methodology over a full year—extrapolating a 3-month projection (where 
EPA already had actual data for 9 months) over a full year would have been 
inaccurate, given the cyclical variances in a calendar year.  Pet. Br. 41-42. 
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Fourth, ACE does not, as EPA suggests, foreclose an argument that 

EPA has a statutory duty to base its projections on complete information 

from the Energy Information Administration (“EIA”).  Br. 35-36; see also 

Volume Intervenors’ Br. 5-6.  In ACE, this Court disagreed with petitioners’ 

argument that “EPA failed to generate projections ‘based on’ [EIA’s] 

estimates.”  864 F.3d at 729.  That ruling—applicable to the 2014-2016 RFS 

rulemaking—does not mean that EPA’s reliance on incomplete information 

from EIA will forever be considered reasonable.  Rather, it is reasonable to 

expect that agencies will learn from prior rulemakings and adjust 

accordingly.  See API, 706 F.3d at 477.  There is no reason why EPA, having 

received deficient information from EIA in past years, could not have 

requested complete data, especially when the statute explicitly requires it. 

42 U.S.C. § 7545(o)(3)(A) (EIA “shall provide … an estimate, with respect to 

the following calendar year, of … cellulosic biofuel projected to be sold or 

introduced into commerce in the United States.”).  But instead of doing so 

and acknowledging commenters’ continued concerns regarding how EPA 

obtains and uses EIA estimates, Pet. Br. 43-44, in the 2017 Rule, EPA 

provided the following cursory rationale for not treating the EIA’s estimates 

with “great respect,” API, 706 F.3d at 478, articulated nearly identically in 

the 2014-2016 Rule: 
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EIA did not provide detail on the basis of their projections, so we 
cannot say precisely why EPA and EIA’s projections differ. 

 
81 Fed. Reg. 89,746, 89,758 (Dec. 12, 2016); 80 Fed. Reg. 77,420, 77,501 

(Dec. 14, 2015) (adding the phrase “other than the list of expected 

producers shown above” between the words “projections” and “so”).  To 

“respect” EIA’s estimates as this Court requires, API, 706 F.3d at 478—

especially if EPA intends to deviate from them—EPA must actually 

understand how EIA derived them or why EIA may have not provided 

fulsome estimates.  EPA’s failure to do so renders its deviation from EIA’s 

estimates unjustified, and therefore arbitrary and capricious.  

III. EPA’S ASSESSMENT OF THE AVAILABILITY OF OTHER 
FUELS WAS UNREASONABLE. 

EPA contends that Petitioners may not challenge EPA’s use of its 

cellulosic waiver authority to reduce the advanced biofuel and total 

renewable fuel requirements by equivalent amounts.  Br. 47.  But 

Petitioners’ argument does not depend on any challenge to EPA’s 

interpretation of its waiver authority; rather, Petitioners’ argument is that 

EPA’s technical analysis underlying the waiver—involving an assessment of 

how much renewable fuel was “reasonably attainable”—was so deficient as 

to be arbitrary and capricious.9  

                                            
9  In any event, even if Petitioners’ argument did somehow turn on 
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EPA’s alternative argument that Petitioners did not challenge EPA’s 

application of the cellulosic waiver provision, Br. 50, misses the point.  EPA 

solicited comment on its proposal to invoke both the cellulosic and general 

waivers.  81 Fed. Reg. at 37,786.  Petitioners supported that proposal, and 

recommended that EPA reduce volumes even further than the Proposed 

Rule.  JA (AFPM Comments 7-8) (EPA-HQ-OAR-2016-0004-1814).  

Petitioners cannot be expected to comment on an unfavorable scenario that 

EPA did not notice in its proposed rule.  Petitioners supported EPA’s 

proposed use of a combination of its cellulosic and general waiver 

authorities.  EPA chose to finalize only the use of its cellulosic waiver.  As 

such, Petitioners may challenge EPA’s decision not to employ its general 

waiver to further reduce total renewable fuel volumes as originally 

                                                                                                                                             
challenging EPA’s interpretation of the statute, it would not be barred.  For 
one thing, EPA has expressed its interpretation in preambles only, and it is 
not embodied in any rule or other final agency action.  Natural Res. 
Defense Council v. EPA (“NRDC”), 559 F.3d 561, 564-65 (D.C. Cir. 2009) 
(agreeing with EPA that statements in rule preamble were unreviewable).  
EPA’s explanatory statements regarding its waiver authority have no legal 
force.  NRDC, 559 F.3d at 564 (explaining “final agency action” as “the 
consummation of the agency’s decisionmaking process” creating “binding 
legal consequences”).  No legal consequences flow from EPA’s stating its 
interpretation in a preamble.  For another thing, Petitioners need not 
challenge the Agency’s interpretation of its authority the first time the 
interpretation is applied—in fact, depending upon the circumstances, such 
a challenge may not have been be justiciable.  See generally Coal. for 
Responsible Regulation, Inc. v. EPA, 684 F.3d 102, 129-32 (D.C. Cir. 2012), 
rev'd in part on other grounds, 134 S. Ct. 2427 (2014). 
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proposed.  EPA received extensive critiques of its technical analysis in 

setting the final standards, Pet. Br. 48-64, and is well-aware of 

commenters’ concerns regarding how EPA applies its waiver authority,  see, 

e.g., JA (Response to Comments 220-21) (EPA-HQ-OAR-2016-0004-

3753).   

EPA is also wrong in arguing that ACE precludes a challenge to its 

application of waiver authority.  Br. 50-51.  In ACE, this Court ruled that 

EPA could not consider demand-side factors when evaluating whether to 

invoke its general waiver authority due to “inadequate domestic supply.”  

864 F.3d at 710.  But ACE does not place any such limits on the cellulosic 

waiver authority, as EPA has itself recognized.  2018 Rule, 82 Fed. Reg. 

58,486, 58,506 (Dec. 12, 2017).10  Rather, EPA enjoys “broad discretion to 

consider a variety of factors” when exercising the cellulosic waiver 

authority.  ACE, 864 F.3d at 730 (upholding the use of  

“demand-side constraints in the advanced biofuels market [] when 

determining whether to exercise its cellulosic waiver authority” (internal 

quotation marks and citation omitted)).  

                                            
10  EPA has not responded to the remand in ACE, which predated the 
2017 Rule, so exactly how EPA interprets its general waiver authority is 
unknown.  See id. at 58,494 (noting the “uncertainty” with respect to 
carryover RIN volume due to “the possible impact of an action to address 
the remand in ACE”).  
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Finally, EPA’s technical analysis underlying its estimate of how much 

biofuel is “reasonably attainable”—which EPA then used as the basis for a 

cellulosic waiver that was less extensive than the statute authorized—does 

not withstand scrutiny.  Regarding estimates of E0, EPA contends it 

“provided an in-depth memorandum” regarding its consideration of EIA’s 

estimate.  Br. 54.  But the sum total of EPA’s explanation was that it 

believed it “unlikely” that EIA is correct, based on EPA’s erroneous 

assumption that sales of E15 and E85 at retail correlate to retail sales of 

E0—but EPA did not document such correlation, and indeed, no such 

correlation exists.  JA (Ethanol Consumption in 2015 and Estimates of E0 

Use 2-4) (EPA-HQ-OAR-2016-0004-3749).  EPA accuses Petitioners of not 

putting forth any information, but the burden is on EPA, not Petitioners, to 

support its conclusions.  EPA recognized that it was not feasible to expect 

all non-maritime use of E0 to vanish immediately in a single year, but 

nevertheless set E0 volumes as though it would.  81 Fed. Reg. at 89,775.  

Further, EPA’s contention that Petitioners’ challenge to EPA’s E15 

and E85 estimates in the 2017 Rule is barred under 42 U.S.C. § 

7607(d)(7)(B) because EPA did not provide numerical estimates supporting 

its conclusions regarding reasonably attainable volumes in its Proposed 

Rule, Br. 55-56, is easily answered:  EPA’s estimates fail, whether examined 
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generally or specifically, for the reasons explained in Petitioners’ Opening 

Brief, 56-63, reasons identified in Petitioners’ comments, and reasons 

reinforced in the record underpinning the ultimate decision EPA made.  

Petitioners’ Opening Brief specifically cited comments highlighting 

deficiencies in EPA’s analysis.  See Pet. Br. 60 (E15); id. at 61-62 (E85). 

These comments identified issues with engine performance and warranties 

(for E15 in legacy vehicles not approved for this fuel) and limitations on E15 

distribution capacity.  They also addressed EIA and Minnesota data 

regarding E85 (showing limited supply and use of E85 below EPA 

estimates), limitations on E85 fueling infrastructure, as well as the 

erroneous assumption of price parity absent evidence to believe price parity 

would exist over an entire year.  These comments, identifying “a particular 

section of [the proposed rule] in [] comments during the rulemaking,” were 

more than sufficient to put EPA on notice of Petitioner’s concerns.  NRDC, 

559 F.3d at 564 (citation omitted).  

Volume Intervenors’ arguments prove no more convincing.  Except 

for a different view regarding warranty coverage, Volume Intervenors do 

not deny record facts.  Volume Intervenors’ argument that those facts 

suggest the need to further “force the market,” Volume Intervenors’ Br. 18-

21, misses the point.  Given the facts before EPA, the estimates EPA made 
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were arbitrary and capricious.  EPA cannot disregard or diminish the 

record to achieve purported policy goals of the Agency or Volume 

Intervenors.  

EPA’s assessment of advanced biofuel in the 2017 Rule also requires 

remand.  EPA recognizes that it “accelerat[ed] the statutory schedule” in 

the 2017 Rule, Br. 43 n.18, but does not adequately explain how 

congressional intent or the record supports that action.  That Congress may 

allow EPA to require other biofuels to backfill missing cellulosic volume is a 

non-sequitur.  EPA does not respond at all to Petitioners’ argument that, 

when EPA finds that two years will be alike in circumstance, it cannot 

justify an estimate of 76 million gallons for one (2016) and 200 million 

gallons for the other (2017).  Pet. Br. 51.  Instead, EPA again invokes ACE to 

say that EPA had the same information for the 2014-2016 Rule, which the 

Court upheld.  But EPA did not reconcile how, if its analysis and 

information was the same, it arrived at a strikingly different conclusion. 

Finally, as to constraints on advanced biofuel use, EPA claims that its 

analysis of the infrastructure concerns commenters raised was 

“considerable.”  Br. 46.  EPA claims that retailers “expressed an intention to 

expand,” id., but omitted the key modifier: “expressed an intention to 

expand their sales of biodiesel in future years.”  Not 2017, not even 2018, 
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just “in future years.”  81 Fed. Reg. at 89,785.  That is no response to 

commenters’ concerns that infrastructure today is inadequate to support 

EPA’s required volumes.  Pet. Br. 52-53. 

In sum, EPA’s response fails to close the analytical gaps in the 2017 

Rule or to save it from being arbitrary and capricious.  

CONCLUSION 

For the above-stated reasons, Petitioners request that the Court 

remand the 2017 Rule.  
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