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CIRCUIT RULE 27-3 CERTIFICATE 

The district court ordered the Department of Energy (DOE) to publish four 

proposed energy conservation standards in the Federal Register by March 15, and 

noted that it would entertain a motion for a stay pending appeal.  Dkt. 81, at 9.1  The 

government moved for a stay pending appeal, Dkt. 86, and Air-Conditioning, 

Heating, and Refrigeration Institute (AHRI) filed a brief response in support, Dkt. 

87.  The district court denied the motion “without prejudice to renewing the motion 

in this Court within 7 days,” and granted a temporary stay until April 10 “so that 

[DOE] and [AHRI] have sufficient time to seek a stay from the Court of Appeals 

(and from this Court if they wish to file a renewed motion).”  Dkt. 90.  In accordance 

with that order, AHRI moved in the district court on March 20 for a stay pending 

appeal.  Dkt. 93.  Meanwhile, the government filed a motion in this Court for a stay 

pending appeal.  Dkt. 6, NRDC v. Perry, No. 18-15380 (9th Cir. filed Mar. 20, 2018).  

Although its motion in the district court remains pending, AHRI files this motion 

now to minimize confusion and to ensure that this Court can consider its motion and 

the government’s motion for the same relief together. 

                                            
1  Unless otherwise specified, the abbreviation “Dkt.” refers to docket entries in 

NRDC v. Perry, No. 17-cv-3404 (N.D. Cal. filed June 13, 2017). 
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Action on this motion is required before April 10 in order to avoid irreparable 

harm to the government and to AHRI and its members.2  If the temporary stay expires 

and the proposed standards at issue are submitted for publication, there is a risk this 

appeal will become moot.  Moreover, once the proposed standards are published, 

manufacturers will need to begin incurring significant unrecoverable costs in order 

to prepare for compliance with those standards.  All the grounds for a stay advanced 

in this motion have been presented to the district court. 

Counsel for AHRI notified counsel for the other parties by email on Monday, 

March 26, that AHRI planned to file this motion on the present date if the district 

court did not grant a stay pending appeal by the close of business on Thursday, March 

29.  All parties have been served with this motion, either through the CM/ECF 

system or by mail and email.  A list of counsel for the parties and their contact 

information follows:

Natural Resources Defense Council 
Jennifer Ann Sorenson 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
(415) 875-6164 
jsorenson@nrdc.org 
 

                                            
2  If this Court grants the government’s unopposed motion in its companion 

appeal for a three-day administrative stay, see Dkt. 7, NRDC v. Perry, No. 18-15380 
(9th Cir. filed Mar. 22, 2018), then action will be required before April 13. 

Aaron Colangelo 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
202-289-2376 
acolangelo@nrdc.org 
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Sierra Club 
Jennifer Ann Sorenson (above) 
 
Tim Ballo 
Earthjustice 
1625 Massachusetts Ave., NW 
Washington, DC 20036 
202-667-4500 
tballo@earthjustice.org 
 
Gregory Cahill Loarie 
Earthjustice 
50 California Street 
San Francisco, CA 94111 
(415) 217-2000 
gloarie@earthjustice.org 
 
Consumer Federation of America 
Jennifer Ann Sorenson (above) 
Tim Ballo (above) 
Gregory Cahill Loarie (above) 
 
Texas Ratepayers’ Organization to 
Save Energy 
Jennifer Ann Sorenson (above) 
Tim Ballo (above) 
Gregory Cahill Loarie (above) 
 
People of the State of California 
Jamie Jefferson 
Office of the Attorney General 
1515 Clay Street, 20th Floor 
Oakland, CA 94612 
510-879-0280 
jamie.jefferson@doj.ca.gov 
 

California State Energy Resources 
Conservation and Development 
Commission 
Bryant B. Cannon 
Office of the Attorney General 
455 Golden Gate Ave., Suite 11000 
San Francisco, CA 94102 
415-703-1614 
bryant.cannon@doj.ca.gov 
 
State of Maryland 
Steven Sullivan 
Office of the Attorney General 
200 Saint Paul Pl., 20th Floor 
Baltimore, MD 21202 
410-576-6427 
ssullivan@oag.state.md.us 
 
State of Washington 
Laura Jean Watson 
Office of the Attorney General 
P.O. Box 40117 
Olympia, WA 98504-0117 
360-586-6743 
Laura.watson@atg.wa.gov 
 
State of Maine 
Susan P. Herman 
Office of the Attorney General 
State House Station 6 
Augusta, ME 04333 
207-626-8814 
susan.herman@maine.gov 
 

  Case: 18-15475, 03/30/2018, ID: 10819311, DktEntry: 13, Page 4 of 35



 

iv 
 

Commonwealth of Massachusetts 
I. Andrew Goldberg 
Shennan Kavanagh 
Office of the Attorney General 
One Ashburton Pl., 18th Floor 
Boston, MA 02108 
617-963-2429 
andy.goldberg@state.ma.us 
shennan.kavanagh@state.ma.us 
 
State of Vermont 
Laura B. Murphy 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609 
802-828-1059 
laura.murphy@vermont.gov 
 
State of Connecticut 
Robert Douglas Snook 
Office of the Attorney General 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06141-0120 
860-808-5250 
robert.snook@ct.gov 
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Michael Fischer 
Office of Attorney General 
16th Floor, Strawberry Square 
Harrisburg, PA 17120 
717-787-3391 
mfischer@attorneygeneral.gov 
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Office of the Attorney General 
441 Fourth Street, NW, Suite 650-S 
Washington, DC 20001 
202-727-3400 
brian.caldwell@dc.gov 
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69 W. Washington St., 18th Floor  
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Lisa.Kwong@ag.ny.gov 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Intervenor-Defendant-

Appellant Air-Conditioning, Heating, and Refrigeration Institute (AHRI) states that 

it is an unincorporated association.  It has no parent corporation and no publicly held 

corporation holds any stock in AHRI. 
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INTRODUCTION 

This case presents a clear need for a stay pending appeal.  In 2016, the 

Department of Energy (DOE) issued a regulation known as the Error Correction 

Rule, 10 C.F.R. §430.5, to give the public an additional opportunity to review 

proposed energy conservation standards before they are finalized and published in 

the Federal Register.  The decision below would turn that sensible rule into a 

straightjacket, interpreting it to require DOE to publish any proposed standard that 

is posted for error correction.  That view cannot be reconciled with the text and 

history of the regulation, with the background principle that agencies retain 

discretion to revise their rules before publication, or with the agency’s controlling 

interpretation of its own regulation.  At a minimum, the decision is questionable 

enough to raise a fair prospect that this Court will reverse. 

Denying a stay will also cause irreparable harm.  As the government has 

explained, there is a substantial risk that if the standards at issue are published, the 

appeals from the underlying order will become moot, depriving the government and 

AHRI of their right to appellate review.  Moreover, denying a stay will force AHRI 

members (not to mention other manufacturers) to incur tens of millions of dollars in 

unrecoverable costs to prepare for compliance with the new standards while the 

appeal is pending.  Those substantial costs far outweigh whatever minimal harm 

plaintiffs may suffer from temporarily postponing publication of these standards, 
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and so the balance of harms and the public interest likewise weigh strongly in favor 

of a stay.  The motion for a stay pending appeal should therefore be granted. 

STATEMENT OF FACTS 

A. AHRI and the Error Correction Rule 

AHRI is the trade association representing manufacturers of heating, cooling, 

water heating, and commercial refrigeration equipment.  Yurek Decl. ¶3, Dkt. 23-2.  

With more than 300 members, AHRI is an internationally recognized advocate for 

the industry, and represents members that employ some 130,000 people in the United 

States alone.  AHRI members manufacture a number of products, including 

commercial packaged boilers, that are subject to energy conservation standards 

issued by the DOE under the Energy Policy and Conservation Act of 1975 (EPCA), 

42 U.S.C. §6291 et seq.  Id. ¶4. 

DOE issued the Error Correction Rule in 2016 to set forth a process for public 

review of proposed energy conservation standards before they are published in the 

Federal Register, so that the public can notify the agency of any errors in the 

proposed standards.  See 81 Fed. Reg. 26,998 (May 5, 2016); 81 Fed. Reg. 57,745 

(Aug. 24, 2016); 10 C.F.R. §430.5.  That rule was a product of litigation that AHRI 

and others brought in the Fifth Circuit after DOE published earlier energy 

conservation standards for walk-in coolers and freezers that contained serious errors.  

Yurek Decl. ¶7.  AHRI initially filed a petition for reconsideration of those standards 
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with the agency, but DOE denied that petition on the ground that once an energy 

conservation standard was published in the Federal Register, the agency had no 

power to amend that standard to make it less stringent—even if the standard was 

based on an unintentional error—because the EPCA anti-backsliding provision 

prohibits DOE from “prescrib[ing] any amended standard which increases the 

maximum allowable energy use … or decreases the minimum required energy 

efficiency[] of a covered product.”  42 U.S.C. §§6295(o)(1), 6316(a); see 79 Fed. 

Reg. 59,090, 59,091 (Oct. 1, 2014).  To avoid that problem, the settlement 

agreements resolving the subsequent litigation required DOE to establish a 

procedure that would allow interested parties to review proposed standards before 

they were published, to minimize the risk that DOE would publish an erroneous 

standard and then be unable to correct that error.  Yurek Decl. ¶7. 

The Error Correction Rule creates an additional period of public review for 

proposed energy conservation standards, which occurs after notice and comment but 

before the proposed standards are published in the Federal Register.  Under the Error 

Correction Rule, after the usual notice-and-comment process ends, DOE posts its 

proposed energy conservation standards on a publicly-accessible website for at least 

45 days for public review.  10 C.F.R. §430.5(c)(2).  Any proposed standard posted 

for error correction must include a “disclaimer” stating that the proposed standard is 
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“subject to correction” and that DOE “may make any necessary corrections in the 

regulatory text.”  Id. §430.5(c)(3). 

Once the proposed standard is posted, any person who identifies an “error” 

may submit a correction request asking DOE to correct that error.  Id. §430.5(d).  If 

DOE receives a properly filed correction request but decides that no corrections are 

necessary, it “will submit the rule for publication …as it was posted.”  Id. 

§430.5(f)(1).  If the agency does not receive any correction requests, and does not 

identify any errors on its own initiative, it likewise “will in due course submit the 

rule, as it was posted … for publication.”  Id. §430.5(f)(2).  In either case, the Error 

Correction Rule does not specify any time period within which the Secretary must 

decide whether to make corrections or within which the proposed rule must be 

published.  If DOE does determine that a correction is necessary, it “will, absent 

extenuating circumstances, submit a corrected rule for publication … within 30 

days.”  Id. §430.5(f)(3).  Again, the Secretary retains discretion to determine whether 

a correction is necessary and whether extenuating circumstances require further 

delay before publication. 

Importantly, the Error Correction Rule also explicitly confirms that “[u]ntil an 

energy conservation standard has been published in the Federal Register, the 

Secretary may correct such standard, consistent with the Administrative Procedure 

Act.”  Id. §430.5(g).  Moreover, an energy conservation standard is not considered 
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“prescribed,” which begins the time to seek judicial review, until the standard is 

published in the Federal Register.  Id. §430.5(h). 

An energy conservation standard that is published in the Federal Register does 

not go immediately into effect.  Instead, Congress has provided in EPCA for various 

compliance periods for different products, to give manufacturers time to design and 

build revised versions that will comply with the new standards.  For the energy 

conservation standards at issue in this case, those compliance periods range from 

two to five years.  See 42 U.S.C. §§6295(l)(2), 6313(a)(6)(C)(iv)(I); 81 Fed. Reg. 

52,197 (Aug. 5, 2016).  For the commercial packaged boilers that AHRI members 

manufacture, Congress chose a compliance period of three years.  42 U.S.C. 

§6313(a)(6)(C)(iv)(I). 

B. Procedural Background 

Plaintiffs brought these consolidated actions alleging that DOE failed to 

comply with a nondiscretionary duty to issue final energy conservation standards for 

four categories of appliances and industrial equipment: commercial packaged 

boilers, portable air conditioners, air compressors, and uninterruptible power 

supplies.  Plaintiffs principally contended that once DOE posted proposed standards 

for these products for public review under the Error Correction Rule, the agency was 

then required by law to put those standards into effect by publishing final versions 

in the Federal Register.  Plaintiffs also contended that the failure to publish final 
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standards in the Federal Register violated EPCA, the Administrative Procedure Act, 

and the Federal Register Act. 

AHRI moved to intervene as a defendant, to protect the interests of its 

members in the Error Correction Rule as a whole and in the commercial packaged 

boiler standards in particular.  Dkt. 23.  The district court granted that motion, 

making AHRI a party to the case.  Dkt. 40. 

The government and AHRI then filed motions to dismiss, explaining that the 

Error Correction Rule does not impose any nondiscretionary duty on the agency to 

publish final energy conservation standards after the error correction process 

finishes.  See Dkt. 46, 48.  On the contrary, the Error Correction Rule specifically 

preserves the agency’s discretion to revise its proposed standards “on [its] own 

initiative,” and further specifies that “[u]ntil an energy conservation standard has 

been published in the Federal Register, [DOE] may correct such standard, consistent 

with the Administrative Procedure Act.”  10 C.F.R. §430.5(f)(2), (g).  Moreover, 

nothing in the regulatory history suggests that the Error Correction Rule was 

intended to radically revise normal agency procedure by stripping the agency of its 

traditional discretion to reconsider and revise its rules before publication in the 

Federal Register.   

The district court denied the motions to dismiss and granted summary 

judgment to plaintiffs, holding (contrary to the agency’s interpretation of its own 

  Case: 18-15475, 03/30/2018, ID: 10819311, DktEntry: 13, Page 17 of 35



 

7 
 

regulation) that the Error Correction Rule imposed a nondiscretionary duty on DOE 

to publish final energy conservation standards after posting proposed standards for 

error correction.  Dkt. 81.  The district court therefore ordered the government to 

publish the proposed standards at issue in the Federal Register within 28 days, while 

noting that it would entertain a motion for a stay pending appeal.  Id. at 9. 

The government filed a notice of appeal and a motion for a stay pending 

appeal, and AHRI filed a brief response in support.  Dkt. 85, 86, 87.  The district 

court denied the motion without prejudice.  Dkt. 90.  It determined that the 

government and AHRI did not submit adequate support for their proposition that 

denying a stay would harm manufacturers, who will need to begin incurring 

unrecoverable development costs if the standards are published in order to be able 

to comply with those standards by their compliance date.  Id.  The district court 

granted the government and AHRI seven days to file a renewed motion for a stay 

pending appeal, and also stayed the energy conservation standards until April 10 to 

provide time for a renewed motion below or a motion to this Court.  Id. 

On March 20, in response to the district court’s order, AHRI filed its own 

notice of appeal and motion for a stay pending appeal in the district court.  Dkt. 92, 

93.  It attached four sworn declarations to its motion from commercial packaged 

boiler manufacturers attesting that absent a stay, they would have to begin incurring 

substantial research and development costs within months after the proposed energy 
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conservation standards are published in the Federal Register (and well before any 

appeal would be decided).  Dkt. 93 Exhs. A-D.  Imposing those costs on each of 

those manufacturers—to say nothing of other commercial packaged boiler 

manufacturers and the industries affected by the other standards at issue—is 

expected to amount to tens of millions of dollars of irreparable harm.  Id.   

Meanwhile, the government has also filed an emergency motion in this Court 

for a stay pending appeal.  See Mot. for Stay, Dkt. 6, NRDC v. Perry, No. 18-15380 

(9th Cir. filed Mar. 20, 2018) (“DOE Mot.”).  That motion remains pending.  In 

addition, the government has filed an unopposed motion to extend the temporary 

stay by three days, to April 13, to give this Court adequate time to consider its 

emergency motion.  Dkt. 7, NRDC v. Perry, No. 18-15380 (9th Cir. filed Mar. 22, 

2018). 

AHRI fully supports both the government’s motion for a temporary stay and 

the government’s motion for a stay pending appeal.  In order to ensure that this Court 

could consider its arguments for a stay together with the government’s, and because 

the district court has thus far “failed to afford the relief requested,” Fed. R. App. P. 

8(a)(2)(A)(ii), AHRI has filed the present emergency motion for a stay in this Court 

even though its motion in the district court for the same relief remains pending. 
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ARGUMENT 

The decision to grant a stay pending appeal is governed by four factors: 

(1) whether the stay applicant is likely to succeed on the merits; (2) whether the 

applicant will be irreparably injured absent a stay; (3) whether a stay will 

substantially injure other parties; and (4) where the public interest lies.  Lair v. 

Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012) (citing Nken v. Holder, 556 U.S. 418, 

434 (2009)).  All four factors weigh in favor of a stay here. 

I. AHRI Is Likely To Succeed On The Merits.  

The first factor in the stay calculus, likelihood of success on the merits, is 

easily met here.  As this Court has explained, to satisfy this factor, stay applicants 

“need not demonstrate that it is more likely than not that they will win on the merits.”  

Leiva-Perez v. Holder, 640 F.3d 962, 966 (9th Cir. 2011).  Instead, this factor requires 

only that the stay applicant have a “reasonable probability” or “fair prospect” of 

success on the merits, meaning that the stay applicant raises “serious legal questions” 

or has at least a “substantial case on the merits.”  Id. at 967-68. 

There is far more than a reasonable probability that the decision below will be 

reversed.  See DOE Mot. at 9-14.  The text and history of the Error Correction Rule 

make clear that it was developed as a protective procedure, to give DOE and the 

public an additional chance to catch errors in proposed energy conservation 

standards before they are finalized and published.  The district court instead read that 
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agency regulation—contrary to the agency’s own interpretation and to basic 

principles of administrative law—to strip away the agency’s inherent discretion to 

review and revise its own proposed rules up until the moment of publication.  That 

novel interpretation of the Error Correction Rule presents a serious legal issue of 

first impression on which this Court may (and should) reach a different conclusion 

than the decision below.3 

The administrative rulemaking process rests on the premise that agencies have 

discretion to review and revise their proposed rules up until they are published in the 

Federal Register.  That discretion allows agencies to consider the various options 

before settling on a particular regulatory choice, without having to justify each 

intermediate step in their decision-making process.  Thus, agencies normally have 

unchallenged authority to revise, amend, or withdraw a proposed rule at any point—

even after the rule has been signed, dated, and submitted to the Federal Register—

until the moment the rule is actually published.  See, e.g., Kennecott Utah Copper 

Corp. v. Dep’t of the Interior, 88 F.3d 1191, 1202-09 (D.C. Cir. 1996); see also 1 

C.F.R. §18.13(a) (“A document that has been filed … with the Office of the Federal 

                                            
3  AHRI takes no position on whether the citizen-suit provision of EPCA, 42 

U.S.C. §6305(a)(2), extends to a claim that the agency failed to perform a duty 
required by regulation.  See DOE Mot. at 14-18. 
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Register but not yet published, may be withdrawn from publication or corrected by 

the submitting agency.”) 

The district court completely ignored that background principle.  Instead of 

reading the Error Correction Rule to conform with normal agency discretion over 

the rulemaking process, the district court read the Error Correction Rule as stripping 

away that discretion and forcing the agency to finalize and publish any proposed 

standards that it posted for error correction—even though nothing in the regulatory 

history even hints that DOE intended that unlikely result when it promulgated the 

rule, and even though that reading contradicts the agency’s controlling interpretation 

of its own regulation.  See Auer v. Robbins, 519 U.S. 452, 461-62 (1997) (agency 

interpretation of its own regulation is controlling unless plainly erroneous). 

The district court instead relied on the regulation’s description of the error 

correction process, noting that the regulatory text says DOE “will” submit the 

standard for publication after that process ends.  Dkt. 81 at 4 (quoting 10 C.F.R. 

§430.5(f)(1)-(3).  But the regulatory text makes even clearer that DOE retains the 

discretion to review and revise its proposed standards at any point before 

publication: “Until an energy conservation standard has been published in the 

Federal Register, [DOE] may correct such standard, consistent with the 

Administrative Procedure Act.”  10 C.F.R. §430.5(g); see also id. §430.5(e), (f)(2) 

(noting DOE’s ability to find errors in the proposed standards “on [its] own 
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initiative”).  That express reference to the Administrative Procedure Act confirms 

that the Error Correction Rule was never intended to eliminate the well-understood 

background principles of agency discretion under that Act. 

The district court’s reading also makes little practical sense.  The Error 

Correction Rule was intended to ensure that DOE would have a last chance to review 

and correct any errors in its proposed standards, to prevent the issuance of any 

mistaken standard that could trigger the EPCA anti-backsliding provision and so 

require extensive judicial review.  See 81 Fed. Reg. 26,998 (May 5, 2016).  But 

plaintiffs’ interpretation would impose a nondiscretionary duty on DOE to publish 

its proposed standards in the Federal Register even when DOE realizes during the 

error correction period that those standards have serious flaws—indeed, even when 

the agency realizes those standards are not “technologically feasible and 

economically justified,” as EPCA requires.  42 U.S.C. §6295(o)(2)(A).  The district 

court gave no explanation for believing that DOE intentionally adopted a regulation 

that could force the agency to publish standards that it knows are flawed. 

Finally, even if the Error Correction Rule could be read to require DOE to 

eventually publish some standard at the end of the error correction process, it 

certainly cannot be read to require DOE to publish the same standard that it posted 

for error correction.  On the contrary, the Error Correction Rule specifically 

preserves the agency’s ability to correct its proposed standards as it sees fit.  10 
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C.F.R. §430.5(g).  Insofar as the decision below can be understood as requiring DOE 

to publish the same standards that were posted for error correction, then, it clearly 

exceeds the district court’s authority and must be reversed.  See Norton v. S. Utah 

Wilderness All., 542 U.S. 55, 65 (2004) (“[W]hen an agency is compelled by law to 

act within a certain time period … a court can compel the agency to act, but has no 

power to specify what the action must be.”). 

II. AHRI And Its Members Face Irreparable Injury Absent A Stay. 

The second stay factor considers whether the applicant will suffer irreparable 

injury without a stay.  In reviewing that factor, courts must “anticipate what would 

happen as a practical matter following the denial of a stay,” and determine whether 

irreparable harm is “probable.”  Leiva-Perez, 640 F.3d at 968; see Lair, 697 F.3d at 

1214.  As in the preliminary injunction context, the applicant “need not prove that 

irreparable harm is certain or even nearly certain,” Small v. Avanti Health Sys., LLC, 

661 F.3d 1180, 1191 (9th Cir. 2011); instead, “a probability of irreparable injury” is 

sufficient, Lair, 697 F.3d at 1214. 

Requiring the government to publish the proposed energy conservation 

standards before this Court reviews the issue is likely to cause significant irreparable 

harm both to the government and to AHRI and the manufacturers it represents.  First, 

if the standards are published pending appeal, there is a significant probability that 

plaintiffs or other litigants will contend that the EPCA anti-backsliding provision 
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prevents those standards from being withdrawn regardless of the outcome of the 

appeals—potentially mooting the appeals.  See DOE Mot. at 18-19.  That risk of 

mootness constitutes irreparable harm.  See, e.g., Chafin v. Chafin, 568 U.S. 165, 

178 (2013) (recognizing that “issuance of a stay is warranted” when “the normal 

course of appellate review might otherwise cause the case to become moot” 

(emphasis added) (quoting Garrison v. Hudson, 468 U.S. 1301, 1302 (1984) (Burger, 

C.J., in chambers))).4 

Second, if the proposed standards are published, manufacturers will almost 

immediately have to begin incurring unrecoverable costs in order to design and 

develop products that will comply with those standards if and when they go into 

effect.  As described above, EPCA specifies compliance periods of two to five years 

for energy conservation standards governing the products at issue here, meaning that 

those standards become effective two to five years after they are published in the 

Federal Register.  See 42 U.S.C. §§6295(l)(2), 6313(a)(6)(C)(iv)(I); 81 Fed. Reg. 

52,197 (Aug. 5, 2016).  Congress specifically established those periods to ensure 

                                            
4  Plaintiffs suggested below that if the government and AHRI prevailed on 

appeal, this Court would have authority to vacate the rules under 28 U.S.C. §2106.  
See Dkt. 88, at 2; Dkt. 89, at 3.  But that statute by its terms only authorizes an 
appellate court to modify vacate “any judgment, decree, or order of a court” below—
not agency regulations, and certainly not agency regulations that are not themselves 
presented for review.  Plaintiffs have cited no case establishing that if the proposed 
standards were published, this Court would have power under 28 U.S.C. §2106 to 
vacate them just because DOE should not have been required to issue them. 

  Case: 18-15475, 03/30/2018, ID: 10819311, DktEntry: 13, Page 25 of 35



 

15 
 

that manufacturers would have adequate time to adapt to any new standards.  See, 

e.g., 81 Fed. Reg. at 27,002 (compliance period exists “to provide the affected 

industries with sufficient time to adjust their products and manufacturing to satisfy 

the new or amended standard”).  For the commercial packaged boilers that AHRI 

members manufacture, Congress chose a compliance period of three years.  42 

U.S.C. §6313(a)(6)(C)(iv)(I). 

That three-year compliance period is not a luxury—it is a necessity.  As AHRI 

explained in its pending stay motion in the district court, once the proposed energy 

conservation standards are published, AHRI members and other commercial 

packaged boiler manufacturers will have to commit to an extended research and 

development process to begin manufacturing products that meet those standards.  

Dkt. 93, at 2.  Within months after the standards are published, manufacturers will 

have to begin their initial product development process by evaluating existing 

products, creating digital models of new design options, consulting with engineers 

and burner manufacturers, and eventually constructing one or more full-size 

prototypes.  See Drew Decl. ¶12, Dkt. 93-1 (manufacturer declaration); Morgan 

Decl. ¶¶7-8, Dkt. 93-2 (same); Markel Decl. ¶¶7-8, Dkt. 93-3 (same); Butt Decl. ¶¶7, 

10-11 (same).  Once that initial phase is complete, manufacturers will then have to 

complete a lengthy testing and redesign process to ensure that their remodeled 

products are safe for their intended use and actually meet the required efficiency 

  Case: 18-15475, 03/30/2018, ID: 10819311, DktEntry: 13, Page 26 of 35



 

16 
 

standards.  Drew Decl. ¶14; Morgan Decl. ¶10; Markel Decl. ¶10; Butt Decl. ¶¶13-

14.  Manufacturers will also have to make substantial capital investments to be ready 

for full production of their redesigned boilers by the time the compliance period 

expires.  Drew Decl. ¶14; Morgan Decl. ¶11; Markel Decl. ¶11; Butt Decl. ¶15.  

Given the time needed to carry out these steps, manufacturers will have no choice 

but to start incurring the necessary research and development costs almost 

immediately after the new standards are published—or else run the risk of being shut 

out of the market completely when the new standards go into effect.5 

The costs involved, moreover, are far from trivial.  For the initial product 

development process alone, the AHRI members who provided declarations below 

estimated their costs per manufacturer at $500,000 to $9 million, which will be spent 

starting soon after the standards are published.  Drew Decl. ¶12; Morgan Decl. ¶7; 

Markel Decl. ¶7.  After that, the necessary testing, redesign, and capital investment 

costs are expected to be between $2.75 million and $29 million for each 

manufacturer who provided a declaration, starting within a year after the standards 

are published.  Drew Decl. ¶15; Morgan Decl. ¶¶10-11; Markel Decl. ¶¶10-11; see 

                                            
5  For some commercial packaged boilers, moreover, it may be physically 

impossible to redesign them to meet the proposed standards.  See Drew Decl. ¶10; 
Morgan Decl. ¶¶6-7; Markel Decl. ¶¶6-7; Butt Decl. ¶¶7, 17.  If so, the 
manufacturers who produce those boilers will be forced to terminate those product 
lines once the new standards go into effect. 
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Butt Decl. ¶6.  Imposing those costs on each of these manufacturers—to say nothing 

of other commercial packaged boiler manufacturers, or the industries affected by the 

other three standards at issue—would likely amount to tens of millions of dollars of 

irreparable harm.6 

If the new standards are published pending appeal, manufacturers cannot just 

wait until the appeal is resolved to decide whether to start incurring those costs.  For 

civil appeals not involving prisoners, the median time from notice of appeal to final 

decision in this Court is just under two years—meaning that half of all such appeals 

take even longer.  See Admin. Office of the U.S. Courts, Judicial Business 2017, 

tbl.B-4A (Sept. 30, 2017), available at https://bit.ly/2I5llCs (median time of 22.8 

months).  In other words, the time needed for this Court to decide the appeal is likely 

to consume two-thirds or more of the compliance period that Congress provided for 

AHRI members and other manufacturers to adjust to new energy conservation 

standards for commercial packaged boilers. 

If the standards are published now, manufacturers cannot wait that long before 

starting the necessary development process; otherwise, if the standards are left in 

                                            
6  Plaintiffs contested these estimates below, noting that DOE suggested the 

costs of compliance would be lower when it posted the proposed standards for error 
correction review.  See Dkt. 94, at 3; Dkt. 95, at 3-4.  But as AHRI noted in its 
comments on the proposed standards, DOE’s calculation was flawed in a number of 
respects, including unreasonable factual assumptions and the failure to consider 
cumulative regulatory impact.  See Dkt. 23-3, at 7-8. 
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place on appeal, manufacturers will risk having no permissible boilers available for 

many of their product lines for years after the standards go into effect.  That is not a 

plausible option.  As such, unless a stay is granted, manufacturers will have to invest 

tens of millions of dollars in redesigning their products before this Court renders its 

decision in this case—investments that cannot be recovered if the order to issue the 

standards is vacated.7 

Those unrecoverable costs constitute irreparable harm.  Although economic 

harm alone usually is not irreparable, see, e.g., L.A. Mem’l Coliseum Comm’n v. 

NFL, 634 F.2d 1197, 1202 (9th Cir. 1980), that limitation “does not apply where, as 

here, [a party] can obtain no remedy in damages” for the economic injury involved.  

Cal. Pharmacists Ass’n v. Maxwell-Jolly, 563 F.3d 847, 852 (9th Cir. 2009), vacated 

on other grounds by Douglas v. Indep. Living Ctr. of S. Cal., 565 U.S. 606 (2012).  

In this case, no remedy exists to allow AHRI members to recover the interim cost of 

                                            
7  A separate statutory subsection requires DOE to publish final energy 

conservation standards for commercial packaged boilers within two years after 
publishing its initial notice of proposed standards in the Federal Register.  42 U.S.C. 
§6313(a)(6)(C)(iii)(I).  That deadline expired on March 24.  See 81 Fed. Reg. 15,836 
(Mar. 24, 2016) (proposed standards).  Although that separate subsection means 
DOE must now publish some standards for commercial packaged boilers, it need not 
publish the same standards that were posted for error correction review.  (Indeed, the 
fact that DOE has not yet published those proposed standards indicates that DOE is 
not convinced they are appropriate.)  As such, manufacturers will suffer irreparable 
harm if they are forced to comply with standards that DOE would not otherwise have 
adopted. 
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complying with these energy conservation standards if their compelled publication 

is later invalidated on appeal.  Because the AHRI members and other manufacturers 

regulated by these standards “will be unable to recover damages [for their wasted 

investments] even if they are successful on the merits of their case, they will suffer 

irreparable harm if the requested [stay] is not granted.”  Cal. Pharmacists Ass’n, 563 

F.3d at 852; see also, e.g., A Woman’s Friend Pregnancy Res. Clinic v. Harris, 153 

F. Supp. 3d 1168, 1214-15 (E.D. Cal. 2015) (“unrecoverable” financial losses “do 

constitute irreparable injury”), aff’d, 669 F. App’x 495 (9th Cir. 2016). 

III. The Harm To AHRI And Its Members Easily Outweighs Any Possible 
Harm to Plaintiffs. 

The third stay factor “calls for assessing the harm to the opposing party” and 

weighing the balance of hardships.  Nken, 556 U.S. at 435; see Leiva-Perez, 640 F.3d 

at 971 (considering the balance of hardships).  That factor tips sharply in favor of a 

stay here.  As just described, AHRI and its members face serious and irreparable 

harm if a stay is denied—both from the risk that the appeal may become moot, and 

from the tens of millions of dollars in unrecoverable economic costs that AHRI 

members will have to expend while the appeal is pending.  By contrast, plaintiffs 

will suffer at most negligible harm if a stay issues.  The only injury plaintiffs have 

alleged they will suffer from a stay is that any long-term energy conservation 

benefits of the proposed standards will be temporarily delayed.  See Dkt. 88, at 5; 

Dkt. 89, at 5; see also Consolidated Compl. ¶¶39-55, Dkt. 43 (alleging benefits to 
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the environment, the electrical grid, and consumers).  Even if those energy 

conservation benefits are as significant as they allege, plaintiffs will not be 

“substantially injure[d]” by a stay that only briefly postpones the relief they seek.  

Lair, 697 F.3d at 1203 (quoting Nken, 556 U.S. at 434). 

For instance, plaintiffs noted below that DOE has estimated that the proposed 

standards will lead to significant reductions in carbon dioxide emissions and will 

generate substantial savings for consumers and businesses “over a 30-year period.”  

Dkt. 88, at 5 (quoting Dkt. 81, at 2).  But a stay will not eliminate any of the projected 

benefits that plaintiffs expect to receive over that 30-year period; it will just postpone 

those benefits by about two years (or less, if this Court decides the appeal more 

promptly).  That is, instead of obtaining their expected environmental benefits and 

consumer savings between 2022 and 2052, plaintiffs will obtain them between 2024 

and 2054.  That relatively short deferral does not cause plaintiffs any substantial 

harm, and is clearly outweighed by the risk of mootness and the tens of millions of 

dollars in unrecoverable costs that would be imposed without a stay.8 

                                            
8  Plaintiffs’ briefing below also massively overestimates the environmental 

benefits and cost savings from the proposed standards for commercial packaged 
boilers, relying on the DOE calculation that accompanied the proposed standards 
when posted for error correction.  See Dkt. 94, at 1 (claiming net benefits of $85 
million to $143 million per year); Dkt. 95, at 5.  But as AHRI explained during the 
notice-and-comment process, those net benefit estimates are inflated in a variety of 
ways, including unreasonable factual assumptions, inconsistent discount rates, 
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Plaintiffs have nevertheless contended that some benefit from the proposed 

standards would be “lost” under a stay, not merely postponed, because a stay will 

delay the effective date of the new standards and the benefits that would have 

accrued during that delay period will not be recovered later.  See Dkt. 94, at 1-2; Dkt. 

95, at 5.  But plaintiffs have never contended that the expected benefits in the first 

year under the proposed standards will vary by when that first year begins.  While 

plaintiffs would understandably prefer to begin receiving those expected benefits 

sooner, they will not face any meaningful injury from delaying those benefits for the 

time necessary to resolve this appeal—and certainly no injury comparable to those 

faced by AHRI and its members. 

IV. The Public Interest Also Favors A Stay. 

For similar reasons, a stay pending appeal is also in the public interest.  See 

Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) (“When the 

government is a party, these last two factors merge.”).  Granting a stay would 

preserve Executive authority over administrative rulemaking, avoid the risk of 

mootness, and avoid tens of millions of dollars in potentially wasted investment.  

Those public purposes plainly outweigh any countervailing interest in avoiding a 

temporary delay to the new energy conservation standards. 

                                            
unreliable estimates of the social cost of carbon, and mischaracterization of the 
current market.  Dkt. 23-3, at 7-16.  
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CONCLUSION 

For the reasons set forth above, the Court should grant the motion for a stay 

pending appeal. 
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