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RULE 26.1 DISCLOSURE STATEMENT 

Plaintiff-Appellees Natural Resources Defense Council, Inc., Sierra 

Club, Consumer Federation of America, and Texas Ratepayers’ 

Organization to Save Energy represent that each is a non-profit 

organization with no parent corporation and no outstanding stock shares 

or other securities in the hands of the public. No publicly held corporation 

owns any stock in any of the Plaintiff-Appellees.  

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 2 of 37



ii 
 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES .................................................................................. iii 

INTRODUCTION ................................................................................................... 1 

BACKGROUND ...................................................................................................... 2 

I. Statutory and regulatory context ............................................................... 2 

II. Procedural history ........................................................................................ 4 

ARGUMENT ............................................................................................................ 6 

I. DOE has not shown that irreparable harm is probable                    
absent a stay ................................................................................................... 7 

II. A stay would cause serious harm to Plaintiffs and the public ............ 12 

III. DOE is not likely to succeed on the merits of its appeal ...................... 15 

A.  The Error Correction Rule compels DOE to publish                       
the Final Rules ................................................................................... 15 

B.  EPCA authorizes suit to enforce regulatory duties ..................... 21 

CONCLUSION ...................................................................................................... 26 

 

  

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 3 of 37



iii 
 

TABLE OF AUTHORITIES 

Cases 
 

Aageson Grain & Cattle v. USDA,  
 500 F.3d 1038 (9th Cir. 2007) ...................................................................... 26 
 
Action on Smoking & Health v. Department of Labor,  
 100 F.3d 991 (D.C. Cir. 1996) ..................................................................... 20 
 
Diné CARE v. EPA,  
 No. C 12-03987 JSW, 2013 WL 6327530  
 (N.D. Cal. Dec. 3, 2013) .............................................................................. 23 
 
Fernandez v. United States,  
 496 F. App’x 704 (9th Cir. 2012) ................................................................ 16 
 
Garrison v. Hudson,  
 468 U.S. 1301 (1984) .................................................................................... 10 
 
Hecht Co. v. Bowles,  
 321 U.S. 321 (1944) ........................................................................................ 9 
 
In re DBSI, Inc.,  
 869 F.3d 1004 (9th Cir. 2017) ...................................................................... 25 
 
In re United States,  
 884 F.3d 830 (9th Cir. 2018) ........................................................................ 11 
 
Kennecott Utah Copper Corp. v. U.S. Department of Interior,  
 88 F.3d 1191 (D.C. Cir. 1996) ..................................................................... 20 
 
Kucana v. Holder,  
 558 U.S. 233 (2010) ................................................................................ 24, 25 
 

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 4 of 37



iv 
 

Lair v. Bullock,  
 697 F.3d 1200 (9th Cir. 2012) ........................................................................ 7 
 
Leiva-Perez v. Holder,  
 640 F.3d 962 (9th Cir. 2011) ...................................................................... 6, 8 
 
Mikutaitis v. United States,  
 478 U.S. 1306 (1986) .................................................................................... 10 
 
Nationwide Biweekly Admin., Inc. v. Owen,  
 873 F.3d 716 (9th Cir. 2017) ........................................................................ 11 
 
Nken v. Holder,  
 556 U.S. 418 (2009) ..............................................................6, 7, 8, 10, 11, 15 
 
Norton v. S. Utah Wilderness All.,  
 542 U.S. 55 (2004) ........................................................................................ 16 
 
Porter v. Warner Holding Co.,  
 328 U.S. 395 (1946) .................................................................................... 8, 9 
 
Renegotiation Bd. v. Bannercraft Clothing Co.,  
 415 U.S. 1 (1974) .......................................................................................... 11 
 
Richlin Sec. Serv. Co. v. Chertoff,  
 553 U.S. 571 (2008) ...................................................................................... 25 
 
Rowell v. Andrus,  
 631 F.2d 699 (10th Cir. 1980) ...................................................................... 19 
 
Sacks v. Office of Foreign Assets Control,  
 466 F.3d 764 (9th Cir. 2006) ........................................................................ 19 
 
 

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 5 of 37



v 
 

Sierra Club v. Leavitt,  
 355 F. Supp. 2d 544 (D.D.C. 2005) ............................................................ 23 
 
United States v. Golden Valley Elec. Ass’n, 
  689 F.3d 1108 (9th Cir. 2012) ....................................................................... 8  
 
Viet. Veterans of Am. v. CIA,  
 811 F.3d 1068 (9th Cir. 2016) ...................................................................... 16 
 
Weinberger v. Romero-Barcelo,  
 456 U.S. 305 (1982) ........................................................................................ 9 
 

Statutes and Regulations 
 

5 U.S.C. § 704 .......................................................................................................... 26 
 
8 U.S.C. § 1252(a)(2)(B)(ii) .................................................................................... 24 
 
28 U.S.C. § 2106 ........................................................................................................ 8  
 
42 U.S.C. §§ 6291-6309 ............................................................................................ 2 
 
42 U.S.C. § 6294(a)(1) ............................................................................................ 22 
 
42 U.S.C. § 6295(b)(3)(A)(ii)(I) ............................................................................. 22 
 
42 U.S.C. § 6295(m)(1) ............................................................................................. 2 
 
42 U.S.C. § 6295(m)(3)(A) ....................................................................................... 2 
 
42 U.S.C. § 6295(n)(5) ............................................................................................ 22 
 
42 U.S.C. § 6295(o)(1) .......................................................................................... 3, 9 
 

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 6 of 37



vi 
 

42 U.S.C. § 6295(o)(2)(A) ........................................................................................ 2 
 
42 U.S.C. § 6295(o)(3)(B) ......................................................................................... 2 
 
42 U.S.C. § 6302(a)(5) ............................................................................................ 22 
 
42 U.S.C. § 6305(a)(1) ............................................................................................ 21 
 
42 U.S.C. § 6305(a)(2) ...................................................................................... 21, 25 
 
42 U.S.C. § 6305(a)(3) ............................................................................................ 25 
 
42 U.S.C. § 6313(a)(6)(A) ........................................................................................ 2 
 
42 U.S.C. § 6313(a)(6)(B)(iii)(I) ............................................................................... 3 
 
42 U.S.C. § 6313(a)(6)(C)(i) ..................................................................................... 2 
 
42 U.S.C. § 6313(a)(6)(C)(iii)(I) .............................................................................. 2 
 
42 U.S.C. § 6314(b) ................................................................................................. 22 
 
42 U.S.C. § 6316(a) ................................................................................................... 2 
 
42 U.S.C. § 6317(c) ................................................................................................. 22 
 
42 U.S.C. § 7604(a)(1) ............................................................................................ 23 
 
42 U.S.C. § 7604(a)(2) ............................................................................................ 23 
 
10 C.F.R. § 430.5(b) ............................................................................................ 3, 17 
 
10 C.F.R. § 430.5(c) .................................................................................................. 3 
 

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 7 of 37



vii 
 

10 C.F.R. § 430.5(d)(2)(ii) ...................................................................................... 17 
 
10 C.F.R. § 430.5(d)(3) ........................................................................................... 17 
 
10 C.F.R. § 430.5(f)(1)-(3) .................................................................................. 3, 16 
 
10 C.F.R. § 430.5(g) ................................................................................................ 17 
 
81 Fed. Reg. 15,836 (Mar. 24, 2016) ....................................................................  19 

81 Fed. Reg. 26,998 (May 5, 2016) ............................................................. 3, 14, 18 
 
81 Fed. Reg. 31,680 (May 19, 2016) ..................................................................... 19 

81 Fed. Reg. 38,398 (June 13, 2016) ..................................................................... 19 
 
81 Fed. Reg. 52,196 (Aug. 5, 2016) ....................................................................... 19 
 
81 Fed. Reg. 57,745 (Aug. 24, 2016) ........................................................... 3, 17, 18 
 
H.R. Rep. No. 95-1751 (1978) ............................................................................... 24 
 

Court Rules 
 

Federal Rule of Civil Procedure 60(b)(6) ............................................................. 9 
 

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 8 of 37



1 
 

INTRODUCTION 

The Department of Energy (DOE) is refusing to publish four final 

rules developed under the Energy Policy and Conservation Act. The final 

rules establish energy-conservation standards for four categories of home 

appliances and commercial and industrial equipment. Plaintiffs filed this 

lawsuit to compel DOE to follow its own binding regulations, which 

require publication of the final rules at the end of a narrow and time-

limited “error-correction” process.  

The district court held that DOE’s refusal to publish the final rules is 

unlawful. The court ordered DOE to publish them by March 15, later 

extended to April 10, and denied the agency’s motion for a stay pending 

appeal. Dist. Ct. Dkts. 81, 90. DOE now requests a stay from this Court. 

DOE fails to make the required threshold showing that irreparable harm is 

likely absent a stay, and the economic and environmental harm to Plaintiffs 

and the public from delaying publication of the final rules far outweighs 

DOE’s speculative injury. DOE also fails to make a strong showing of 

success on the merits. The district court correctly held that DOE’s refusal to 

publish the final rules violates the agency’s own regulations.  

The Court should deny DOE’s motion for a stay. 
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BACKGROUND 

I. Statutory and regulatory context 

Under the Energy Policy and Conservation Act (EPCA), DOE must 

set minimum energy-conservation standards for consumer appliances and 

industrial equipment in specified circumstances. 42 U.S.C. §§ 6291-6309. 

When DOE sets or amends a standard, it must be designed to achieve the 

maximum improvement in energy efficiency that is technologically feasible 

and economically justified, id. §§ 6295(o)(2)(A), 6313(a)(6)(A), 6316(a), and 

must result in significant conservation of energy, id. §§ 6295(o)(3)(B), 

6313(a)(6)(A), 6316(a). This conservation program has been highly effective 

in improving energy efficiency, saving consumers money, and preventing 

emissions of greenhouse gases and other air pollutants. Dist. Ct. Dkt. 65-2 

¶¶ 7-8.  

DOE must review existing standards periodically and either propose 

to amend them or determine that no amendment is necessary. 42 U.S.C. 

§§ 6295(m)(1), 6313(a)(6)(C)(i). If DOE proposes an amended standard, it 

must publish a final rule within two years. Id. §§ 6295(m)(3)(A), 

6313(a)(6)(C)(iii)(I). EPCA contains an “anti-backsliding” provision, which 
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prevents the agency from weakening an existing efficiency standard after it 

is published. Id. §§ 6295(o)(1), 6313(a)(6)(B)(iii)(I).  

Under DOE’s “Error Correction Rule,” the agency must post final 

energy-conservation standards on its website for a 45-day error-correction 

period before submitting them to the Office of the Federal Register for 

publication. 10 C.F.R. § 430.5(c); Dist. Ct. Dkt. 81 at 2 (Order). An error is 

defined as “an aspect of the regulatory text of a rule that is inconsistent 

with what [DOE] intended regarding the rule at the time of posting,” such 

as a “typographical,” “calculation,” or “numbering” mistake. 10 C.F.R. 

§ 430.5(b). The process allows the public to spot and correct mistakes in a 

final rule before it is published. 

DOE posts energy-conservation standards for error correction after 

completing the rulemaking process, once the rules are signed and final. 81 

Fed. Reg. 26,998, 26,999 (May 5, 2016). According to DOE, the “posting of 

an energy conservation standards rule signals the end of DOE’s substantive 

analysis and decision-making regarding the applicable standards.” 81 Fed. 

Reg. 57,745, 57,751 (Aug. 24, 2016). Following the 45-day period, DOE 

“will” submit the final rule for publication. 10 C.F.R. § 430.5(f)(1)-(3).  
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II. Procedural history 

In December 2016, DOE posted four signed and final energy-

conservation rules on its website. The rules establish efficiency standards 

for portable air conditioners, air compressors, uninterruptible power 

supplies, and commercial packaged boilers. Order 2; Dist. Ct. Dkts. 66-1, 

66-2, 66-3, 66-4 (Final Rules). DOE estimated that over a 30-year period the 

Final Rules will reduce carbon-dioxide emissions by 98.8 million metric 

tons and save consumers and businesses $8.4 billion. Order 2; Dist. Ct. Dkt. 

65-2 ¶¶ 13-16. In each document and on the agency’s website, DOE stated 

that the standard was a “final rule.” Order 2; Dist. Ct. Dkts. 66-1 at 3, 8, 66-

2 at 3, 8, 66-3 at 3, 9, 66-4 at 3, 9.  

For three of the four rules, DOE did not receive any requests for 

correction. Order 2. For the fourth rule, one error was identified: a table 

included the symbol “>” instead of “≥.” Id. 

The error-correction window closed more than a year ago. Id. at 1, 2. 

DOE has not submitted any of the Final Rules for publication, which 

prevents the standards from taking effect. Id. at 1. DOE has offered no 

explanation for its refusal, other than a statement by counsel during 

argument that the agency is “still considering” the rules. Id. at 3.  
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Plaintiffs Natural Resources Defense Council, Sierra Club, Consumer 

Federation of America, and Texas Ratepayers’ Organization to Save Energy 

filed suit to compel publication of the Final Rules. A group of states, state 

agencies, and cities also sued, and the cases were consolidated. Dist. Ct. 

Dkt. 40. A trade group whose members manufacture commercial packaged 

boilers—a product covered by one of the rules—intervened as a defendant. 

Dist. Ct. Dkts. 23, 40. 

DOE and the intervenor moved to dismiss, and both groups of 

plaintiffs moved for summary judgment. The district court granted 

plaintiffs’ motions for summary judgment and denied the motions to 

dismiss. Order 1. The court first held that EPCA’s plain text allows citizens 

to sue DOE for violating regulations adopted under the Act. Id. at 3-4. The 

court then concluded that the Error Correction Rule “creates a clear-cut 

duty for the Department to publish an energy standard in the Federal 

Register at the end of the error-correction process.” Id. at 4. The court found 

“no support” for DOE’s assertion of “free-standing authority” to withdraw 

final rules posted for error correction, either “in the language of the [Error 

Correction] Rule or the history of its adoption.” Id. at 5. The court held that 

DOE’s contrary interpretation was “plainly erroneous or inconsistent with 
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the regulation,” id. at 7 (quotation omitted), and inconsistent with DOE’s 

statements when it enacted the Rule, id. Specifically, during adoption of the 

Error Correction Rule, DOE “confirmed that energy standards are 

automatically published after the error-correction process is complete.” Id. 

at 5. The court ordered DOE to publish the Final Rules within 28 days. Id. 

at 9.  

DOE appealed and moved for a stay. Dist. Ct. Dkts. 85, 86. The 

district court denied DOE’s stay motion, but extended the deadline to 

submit the Final Rules for publication until April 10. Dist. Ct. Dkt. 90. After 

the court denied DOE’s stay motion, the intervenor filed its own notice of 

appeal and motion for a stay pending appeal. Dist. Ct. Dkt. 93. The district 

court has not yet ruled on that second stay motion.  

ARGUMENT 

To justify a stay pending appeal, the moving party must make a 

threshold showing that irreparable harm is probable or likely absent a stay. 

Leiva-Perez v. Holder, 640 F.3d 962, 965, 968 (9th Cir. 2011) (citing Nken v. 

Holder, 556 U.S. 418 (2009)). Courts balance three additional factors: 

(1) whether the movant has made a “strong showing” that it is likely to 

succeed on the merits; (2) whether a stay will harm the other parties; and 

  Case: 18-15380, 03/30/2018, ID: 10819708, DktEntry: 21, Page 14 of 37



7 
 

(3) the public interest. Lair v. Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012) 

(quoting Nken, 556 U.S. at 434). The movant bears the burden of justifying a 

stay. Id. 

DOE does not clear the high bar for a stay. The agency fails to meet 

the threshold requirement of showing that irreparable harm is likely; it 

offers only a speculative and implausible harm premised on a legal theory 

DOE itself disagrees with. In contrast, further delay in publishing the Final 

Rules will cause serious, concrete, and irreparable harm to Plaintiffs and 

the public, as established by DOE’s own analysis in the rulemaking record. 

Finally, the district court’s ruling was correct, and DOE cannot make the 

necessary “strong showing” that it will prevail on the merits. 

I. DOE has not shown that irreparable harm is probable absent a stay 

DOE argues that publication of the Final Rules might create “a risk of 

mootness” if it later prevails on appeal, because there may be no lawful 

way to vacate the rules after they are published. Mot. 20. But DOE 

disagrees with the mootness theory it suggests as a basis for possible harm, 

and never says mootness is “probable.” Id. at 18. That is not enough to 

support a stay: “simply showing some ‘possibility of future injury’” fails to 
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satisfy the harm factor. Nken, 556 U.S. at 434-35 (citation omitted); Leiva-

Perez, 640 F.3d at 968 (irreparable harm must be probable). 

DOE has not explained how mootness is even possible, much less 

probable or likely. A party’s compliance with a district court order causes a 

case to become moot on appeal “only when it is impossible for a court to 

grant any effectual relief whatever to the prevailing party.” United States v. 

Golden Valley Elec. Ass’n, 689 F.3d 1108, 1112 (9th Cir. 2012) (emphasis 

added) (quotation omitted). If DOE complied with the district court’s order 

and published the Final Rules, and then later prevailed in this appeal, it 

could ask this Court either to vacate the rules or to instruct the district 

court to do so. 

DOE offers no reason why this Court, in exercising its broad remedial 

powers under 28 U.S.C. § 2106, could not grant that remedy. An appeals 

court may vacate or reverse a district court order “and may remand the 

cause and direct the entry of such appropriate judgment, decree, or 

order . . . as may be just under the circumstances.” Id. DOE also has not 

explained why the district court would lack sufficient equitable authority 

on remand to vacate the rules. District courts have “inherent equitable 

powers” to award meaningful relief, Porter v. Warner Holding Co., 328 U.S. 
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395, 398 (1946), including the flexibility and authority “to mould each 

decree to the necessities of the particular case,” Weinberger v. Romero-

Barcelo, 456 U.S. 305, 312 (1982) (quoting Hecht Co. v. Bowles, 321 U.S. 321, 

329 (1944)). Where the public interest is involved, “those equitable powers 

assume an even broader and more flexible character than when only a 

private controversy is at stake.” Porter, 328 U.S. at 398. That equitable 

authority logically includes the power to undo the legal effect of a court’s 

own injunction, if that injunction were later vacated. DOE also ignores 

Federal Rule of Civil Procedure 60(b)(6), which states that the district court 

may relieve a party from a final judgment or order for “any . . . reason that 

justifies relief.” DOE certainly has not established that it would be 

“impossible” for this Court or the district court to order effective relief. 

DOE refers to EPCA’s anti-backsliding provision as a potential 

obstacle to DOE’s withdrawal of the rules. Mot. 19. That provision limits 

the agency’s authority to weaken existing standards of its own accord; it 

does not purport to constrain judicial remedies. See 42 U.S.C. § 6295(o)(1) 

(“The Secretary may not prescribe any amended standard which increases 

the maximum allowable energy use . . . , or decreases the minimum 

required energy efficiency, of a covered product.” (emphasis added)). DOE 
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does not argue that the anti-backsliding provision would prevent a court 

from vacating an energy-conservation rule. In fact, DOE rejected that idea 

below. Dist. Ct. Dkt. 86 at 3 n.2 (“Nor does DOE concede that the anti-

backsliding provision would prohibit the Ninth Circuit from allowing DOE 

to rescind any final rules published pursuant to the Order if the Ninth 

Circuit determines that the Order was entered in error.”). 

In a footnote, DOE claims that the “risk of mootness” alone can 

constitute irreparable harm. Mot. 20 n.5. But in each opinion DOE cites, the 

stay applicant would have forever lost the right to challenge the effect of a 

court order absent a stay. See Mikutaitis v. United States, 478 U.S. 1306, 1306-

07, 1309 (1986) (Stevens, J., in chambers) (staying a contempt order 

directing the deposition of a witness who sought to avoid testifying); 

Garrison v. Hudson, 468 U.S. 1301, 1302 (1984) (Burger, C.J., in chambers) 

(staying an appeals court order directing a retrial, because the applicants’ 

right to challenge that order “will be extinguished” if they are forced to 

retry the defendant before they can challenge the order). Neither case holds 

that uncertainty about potential mootness warrants a stay, which is what 

DOE argues here. DOE’s citation to Nken (Mot. 20 n.5) is inapt; the quoted 

passage refers to an automatic stay directed by statute, where mootness was 
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certain absent a stay. 556 U.S. at 435. Nken does not discuss whether “risk 

of mootness” constitutes irreparable harm. 

DOE next argues that “legal uncertainty” about potential mootness is 

itself a harm. Mot. 20. This is bootstrapping. If a risk is too unlikely to 

constitute irreparable harm, uncertainty about that unlikely risk is not 

enough either. 

Finally, DOE asserts that publication of the Final Rules would “open 

the door to litigation over their validity,” and the “prospect of such a 

litigation burden imposes irreparable harm.” Mot. 22. That notion is too 

speculative to justify a stay, and the “prospect” of litigation is not itself a 

harm. Cf. In re United States, 884 F.3d 830, 836 (9th Cir. 2018) (“[L]itigation 

burdens are part of our legal system[.]”); Nationwide Biweekly Admin., Inc. v. 

Owen, 873 F.3d 716, 735 n.20 (9th Cir. 2017) (“Mere litigation expense, even 

substantial and unrecoupable cost, does not constitute irreparable injury.” 

(quoting Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 24 (1974))). 

If DOE is sued after publishing the rules, and if it can show then that the 

litigation will cause irreparable harm, DOE could seek appropriate relief—

for example, an expedited decision on its appeal. A stay pending appeal is 
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not justified now because of a chain of contingencies that might occur in 

the future.  

* * * 

DOE’s mootness argument is speculative at best, and depends on: 

(1) an implausible theory that DOE itself disagrees with, and (2) this 

Court’s presumed powerlessness as a legal matter to order any relief if 

DOE prevails. DOE has not carried its burden to establish that irreparable 

harm is likely or probable. 

II. A stay would cause serious harm to Plaintiffs and the public 

In contrast to the speculative harms suggested by DOE, the economic 

and environmental harm to Plaintiffs and the public from further delay is 

concrete, certain, and serious. 

As part of the rulemaking process, DOE conducted a cost-benefit 

analysis for each of the four Final Rules, analyzing the impact on 

manufacturers, the benefits and costs to consumers, and the value of 

emission reductions. See Dist. Ct. Dkt. 94-1 ¶¶ 4, 18, 25, 32. According to 

DOE, the Final Rules will yield between $3.3 billion and $8.4 billion in 

consumer economic benefits over 30 years. Id. ¶¶ 11, 20, 27, 34. The rules 

will also avoid emissions of harmful air pollutants, including carbon 
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dioxide, nitrogen oxides, sulfur dioxide, and mercury. Id. ¶¶ 12, 21, 28, 35. 

DOE monetized some of the rules’ environmental benefits, and estimated 

the value of avoided greenhouse gas emissions alone to be $3.5 billion over 

30 years. Id. ¶¶ 13, 22, 29, 36.  

DOE added the consumer economic benefits to the value of the 

avoided pollution emissions and concluded that the net benefits from the 

rules amount to $541 million to $686 million per year. Id. ¶¶ 15, 23, 30, 37. In 

other words, even just a one-year stay would mean the loss of more than 

half a billion dollars in net benefits. DOE does not contest these numbers, 

which are contained in its own analyses in the Final Rules.  

If the Final Rules are further delayed, these lost benefits will never be 

recovered. No one will reimburse consumers for the higher energy costs 

they will incur while the rules are delayed. The extra energy consumption 

means more pollution emissions, which will never be recaptured; the 

climate and health impacts from that pollution cannot be undone. That 

results in environmental harm to Plaintiffs and the public.  

DOE is therefore wrong that Plaintiffs will suffer “negligible harm, if 

any.” Mot. 22. The agency’s own analysis proves there would be enormous 

economic and environmental benefits from the rules, which will be lost 
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while the rules are stayed. In fact, DOE designed the Error Correction Rule 

to be “rapid and streamlined” precisely to avoid delaying the benefits of 

final efficiency standards any longer than necessary. 81 Fed. Reg. at 27,000.1 

DOE suggests that manufacturers might incur compliance costs 

absent a stay, but DOE does not attempt to quantify those costs in its 

motion. Mot. 20. That is likely because DOE was required to make a 

finding that each rule is “economically justified,” supra p. 2, and it did so; 

for each rule, DOE found that the benefits to consumers and the public 

outweighed the costs to manufacturers, Dist. Ct. Dkt. 94-1 ¶¶ 4, 18, 25, 32. 

DOE also ignores that many manufacturers will benefit from the Final 

Rules and want them to go into effect. The trade groups representing air 

compressor and portable air conditioner manufacturers filed comments 

with DOE supporting publication of the final air compressor and portable 

                                           
1 DOE is also wrong that the complaint identified only “potential long-term 
benefits of energy conservation standards.” Mot. 22. The complaint alleged 
that DOE’s failure to publish the Final Rules deprives Plaintiffs “of the 
substantial benefits the rules would bring, including lower energy bills, a 
more reliable electricity grid, and reduced emissions of harmful air 
pollutants that threaten public health.” Dist Ct. Dkt. 43 ¶ 9; id. ¶¶ 84, 93, 
101, 112 (quantifying benefits from each withheld rule). 
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air conditioner rules, respectively. Id. Exs. B, C. Further delay would harm 

those manufacturers.2  

DOE claims without explanation that publication of the Final Rules 

would cause “confusion and legal uncertainty” if they are later vacated. 

Mot. 19. DOE does not say why that is true, and it is hard to see why it 

would be. If the rules are published and then vacated, manufacturers will 

not need to comply with them. That is always the case; agency rules can be 

challenged and possibly vacated. That does not engender confusion.  

Because of the substantial documented benefits the Final Rules will 

provide, the equities weigh strongly against a stay. 

III. DOE is not likely to succeed on the merits of its appeal 

DOE has not made a “strong showing” that it is likely to succeed on 

the merits of its appeal. Nken, 556 U.S. at 434. 

A.  The Error Correction Rule compels DOE to publish the Final 
Rules 

Under the Error Correction Rule, DOE “will” submit a final energy-

conservation rule for publication at the end of the error-correction process, 

                                           
2 The district court invited DOE to elaborate on its suggestion that 
manufacturers might be irreparably harmed by a stay, beyond the single 
sentence in DOE’s stay motion below, but DOE declined. Dist. Ct. Dkt. 90. 
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either with corrections (if necessary) or without. 10 C.F.R. § 430.5(f)(1)-(3); 

Order 4. The word “will” is a mandatory term, not a discretionary one. 

Fernandez v. United States, 496 F. App’x 704, 705-06 (9th Cir. 2012). As the 

district court held, “the text of the Rule makes clear that the Department 

must publish any standard that has gone through the process.” Order 4. 

It is well-established that agencies may bind themselves by issuing a 

regulation with the force of law. See Norton v. S. Utah Wilderness All., 542 

U.S. 55, 65 (2004); Viet. Veterans of Am. v. CIA, 811 F.3d 1068, 1078, 1082-83 

(9th Cir. 2016) (requiring Army to comply with its regulations). The Error 

Correction Rule limits DOE’s discretion and imposes mandatory 

obligations on the agency to publish final rules at the close of the process.  

DOE claims that it enjoys “policymaker’s discretion” not to publish 

the Final Rules. Mot. 12. The district court found “no support” for DOE’s 

assertion of “free-standing authority” to withdraw final rules posted for 

error correction, either “in the language of the [Error Correction] Rule or 

the history of its adoption.” Order 5. The sole purpose of the error-

correction process is to allow DOE to correct a mistake in a final rule before 

it is published. “Error” is defined narrowly: it means “an aspect of the 

regulatory text of a rule that is inconsistent with what [DOE] intended 
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regarding the rule at the time of posting,” like a “typographical mistake.” 

10 C.F.R. § 430.5(b). Under the Error Correction Rule, DOE “will not 

consider new evidence” at this stage, id. § 430.5(d)(3) (emphasis added), 

and a “person’s disagreement with a policy choice that [DOE] has made 

will not, on its own, constitute a valid basis” for a correction request, id. 

§ 430.5(d)(2)(ii) (emphasis added).  

Nowhere in the regulation does DOE retain discretion to rescind or 

revise a final rule, other than to correct an error. DOE argues that the Error 

Correction Rule includes “an express reference” to the agency’s authority 

“to make changes to a draft rule.” Mot. 14 (citing 10 C.F.R. § 430.5(g)). The 

cited paragraph says only that, until a final rule has been published, DOE 

“may correct” the rule, 10 C.F.R. § 430.5(g) (emphasis added), not, as the 

district court pointed out, “assess” or “modify” or “withdraw” it, Order 6. 

Especially in this context, the court held, the word correct “does not connote 

a substantive alteration to a standard or withdrawal of a standard.” Id. at 6. 

The history of the Error Correction Rule confirms that it limits DOE’s 

discretion. During adoption of the Rule, DOE stated that “[t]he error 

correction rule prescribes a timeline under which DOE will submit a rule to 

the Office of the Federal Register for publication.” 81 Fed. Reg. at 57,750 
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(emphasis added). DOE announced that it posts a signed rule for error 

correction “only after concluding its deliberations and reaching decisions on 

the relevant factual determinations and policy choices.” 81 Fed. Reg. at 

26,999 (emphasis added). DOE established the process because, given the 

complexity of rules setting energy-conservation standards, it was 

“conceivable” that a final rule “may occasionally contain an error,” such as 

“an accidental transposition of digits.” Id. DOE created a “brief” “window 

between DOE’s posting of a rule and publication of the rule in the Federal 

Register,” to identify and correct any such errors. Id.; 81 Fed. Reg. at 57,749. 

Accordingly, the “narrow error correction rule” creates a “limited 

administrative process” that constrains the agency. 81 Fed. Reg. at 57,753. 

DOE now argues that the Error Correction Rule merely describes the 

process the agency “would generally use” to allow for error correction. 

Mot. 12. This argument is not credible; it is contrary to the text of the Rule 

and DOE’s statements during the rulemaking process, cited above. The 

district court held that the Rule’s plain language “creates a clear-cut duty 

for the Department to publish an energy standard in the Federal Register at 

the end of the error-correction process.” Order 4. DOE’s contrary 

interpretation does not deserve deference because it is plainly erroneous, 
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contradicts the agency’s prior statements, and appears to be “nothing more 

than a convenient litigating position.” Id. at 7 (quotation omitted); see also 

Sacks v. Office of Foreign Assets Control, 466 F.3d 764, 781 (9th Cir. 2006) 

(declining to defer to agency’s interpretation of regulation as discretionary, 

where regulation used mandatory language). 

DOE claims that an agency has “inherent discretion” not to submit 

rules for publication, Mot. 11, but the only authority it cites does not 

support its claim. It is true that “[a]t the point of publication of the proposed 

rule the agency is . . . not bound to the issuance of the rule in any exact 

form,” Rowell v. Andrus, 631 F.2d 699, 702 n.2 (10th Cir. 1980) (emphasis 

added), but that principle is not relevant here. When DOE posts a final rule 

for error correction, that is well past the point of publishing a proposed 

rule. DOE already issued proposed rules and solicited public comment at 

an earlier stage of the rulemaking process. 81 Fed. Reg. 52,196 (Aug. 5, 

2016); 81 Fed. Reg. 38,398 (June 13, 2016); 81 Fed. Reg. 31,680 (May 19, 

2016); 81 Fed. Reg. 15,836 (Mar. 24, 2016).  

In an attempt at revisionism, DOE refers to the Final Rules as “draft” 

rules more than forty times in the stay motion, as if by repetition it can 

erase the text of the rules themselves. As the district court pointed out, 
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however, “in each posted document, the Department stated that the energy 

standard was a ‘final rule,’” Order 2, and “[o]n its website, the Department 

called the energy standards ‘pre-publication Federal Register final rule[s],’” 

id.  

The D.C. Circuit’s opinions in Kennecott Utah Copper Corp. v. U.S. 

Department of Interior, 88 F.3d 1191 (D.C. Cir. 1996), and Action on Smoking 

& Health v. Department of Labor, 100 F.3d 991 (D.C. Cir. 1996), do not speak 

to the issues in this case. Kennecott held that the judicial review provision of 

the Freedom of Information Act does not authorize district courts to order 

publication of agency rules, and the Federal Register Act does not forbid 

the Office of the Federal Register (OFR) from allowing an agency to 

withdraw a rule before it is published. Id. at 1202-03, 1206. Kennecott did 

not consider a directive—as in the Error Correction Rule—that compels an 

agency to publish a final rule following a circumscribed process. Action on 

Smoking & Health involved a challenge to an agency’s delay in finalizing 

proposed rules; it did not consider rules that, as here, the agency had 

already signed and announced were final. 100 F.3d at 991-92.3  

                                           
3 OFR’s “Document Drafting Handbook” is also irrelevant. Mot. 11. That 
OFR allows agencies to withdraw rules prior to publication speaks to 
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The district court correctly held that DOE breached its duty to 

publish the Final Rules.  

B.  EPCA authorizes suit to enforce regulatory duties 

Plaintiffs properly filed this suit under EPCA’s citizen-suit provision. 

The statute provides that any person may file suit against “any Federal 

agency which has a responsibility under this part where there is an alleged 

failure of such agency to perform any act or duty under this part which is not 

discretionary.” 42 U.S.C. § 6305(a)(2) (emphasis added). The phrase “under 

this part” refers to legal obligations arising from both the statute and its 

implementing regulations.  

Congress used the words “under this part” or “under this section” 

throughout EPCA to refer to regulations issued under the statute, 

including in the preceding subsection of the citizen-suit provision. Id. 

§ 6305(a)(1) (describing violations of “any provision of this part or any rule 

under this part”). It would be illogical for Congress to use the same words 

to include regulations in paragraph (a)(1) but to exclude regulations in 

paragraph (a)(2). When Congress wanted to describe only statutory duties, 

                                           
OFR’s internal procedures; it does not change the rules governing the 
behavior of the promulgating agency. 
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it used the prepositions “in” and “of.” Order 3 (citing examples); see also, 

e.g., 42 U.S.C. § 6294(a)(1) (referring to labeling rules prescribed “under this 

section”); id. § 6295(b)(3)(A)(ii)(I) (referring to “energy conservation 

standard[s] established in this section or prescribed . . . under this section” 

(emphasis added)); id. § 6295(n)(5) (referring to “final rule[s] published 

under this part”); id. § 6302(a)(5) (referring to “energy conservation 

standard[s] established in or prescribed under this part” (emphasis added)); id. 

§ 6314(b) (referring to test procedures prescribed “under this section”); id. 

§ 6317(c) (referring to standards established “under this section”).  

The district court agreed, concluding that “‘under this part’ makes 

clear that Congress did not intend to limit the citizen-suit provision to 

statutory duties.” Order 3. This interpretation matches not just the text of 

the Act but also the normal definition of the word “under” and “the 

normal legal understanding of regulations,” which are promulgated under 

a statute. Id. at 3-4. The district court did not conclude that “Congress 

always uses the phrase” “under this part” to refer to regulatory obligations, 

as DOE claims. Mot. 16. The court’s opinion is limited to the relevant 

subpart of EPCA. Order 3-4 (referring to Congress’s use of “under this 
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part” in “Part B” of the statute only); see Mot. 15 n.2 (explaining 

codification of EPCA). 

Other federal courts have interpreted analogous language the same 

way. See Sierra Club v. Leavitt, 355 F. Supp. 2d 544, 555-57 (D.D.C. 2005); 

Diné CARE v. EPA, No. C 12-03987 JSW, 2013 WL 6327530, at *2 n.1 (N.D. 

Cal. Dec. 3, 2013). The Clean Air Act, like EPCA, authorizes suit against an 

agency for failure “to perform any act or duty under this chapter which is 

not discretionary.” 42 U.S.C. § 7604(a)(2) (emphasis added). The courts in 

Leavitt and Diné held that “under this chapter” includes duties imposed 

both by the Act itself and by regulations promulgated under the Act. 

Leavitt, 355 F. Supp. 2d at 556; Diné, 2013 WL 6327530, at *2 n.1. The Leavitt 

court specifically noted that the previous paragraph in the statute 

authorizes suit against any person violating “an emission standard or 

limitation under this chapter,” where “emission standard or limitation” was 

defined to include regulations. 355 F. Supp. 2d at 556 (emphasis added) 

(quoting 42 U.S.C. § 7604(a)(1)). EPCA follows the same pattern, and the 

same reasoning applies. 

In a footnote, DOE cites the statute’s legislative history, Mot. 15 n.3, 

but the legislative history undermines the agency’s position. The original 
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version of EPCA’s citizen-suit provision excluded enforcement of appliance 

efficiency standards completely (contained in section 325 of the Act). The 

law was amended in 1978 to remove that exclusion, and the conference 

report explains that the statute now “permit[s] citizen suits against 

manufacturers or private labelers for violations of energy efficiency 

standards, and against the Department of Energy for failure to perform any 

nondiscretionary duty concerning the establishment or enforcement of energy 

efficiency standards.” H.R. Rep. No. 95-1751, at 118 (1978) (emphasis added). 

That broad phrase—“any nondiscretionary duty concerning the 

establishment or enforcement” of standards—includes regulatory duties. 

DOE relies on Kucana v. Holder, 558 U.S. 233 (2010), although it never 

cited that case in district court. Kucana interpreted a statute that excused 

from judicial review any action of the Attorney General “the authority for 

which is specified under this subchapter to be in the discretion of the Attorney 

General.” Id. at 237 (quoting 8 U.S.C. § 1252(a)(2)(B)(ii)). The Court held 

that an agency regulation declaring an action discretionary could not shield 

that action from judicial review. The Court observed that “[t]he word 

‘under’ is [a] chameleon,” and gets its meaning from context. Id. at 245. In 

the context of the immigration statute at issue, the Court held that all other 
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decisions for which Congress barred court review are set out in the statute 

itself. Id. at 246-47. It would therefore be incongruous to add a single 

exception to that consistent scheme based solely on Congress’s use of the 

word “under.” Id. at 246. The opposite is true here. Throughout EPCA, 

Congress used the phrase “under this part” to refer to regulatory duties, as 

shown above.  

DOE cites the sovereign immunity canon to say the statute should be 

strictly construed, Mot. 17, but that canon does not “displace[] the other 

traditional tools of statutory construction,” Richlin Sec. Serv. Co. v. Chertoff, 

553 U.S. 571, 589 (2008), and so does not cancel out the analysis above. 

Moreover, DOE does not offer a plausible textual interpretation in its favor. 

Order 3 (citing In re DBSI, Inc., 869 F.3d 1004, 1013 (9th Cir. 2017)). DOE’s 

arguments would undercut the purpose of the citizen-suit provision, which 

Congress included to allow consumers and other affected parties to enforce 

the law, against DOE in particular. See 42 U.S.C. § 6305(a)(2), (3). It is 

implausible that Congress would have dramatically restricted the scope of 

citizen suits without saying so clearly. “[O]nce Congress has waived 

sovereign immunity over certain subject matter,” as it did in the EPCA 

citizen-suit provision, “the Court should be careful not to assume the 
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authority to narrow the waiver that Congress intended.” Aageson Grain & 

Cattle v. USDA, 500 F.3d 1038, 1045 (9th Cir. 2007) (quotations omitted).4 

DOE has not made a “strong showing” that it is likely to succeed on 

the merits. 

CONCLUSION 

The Court should deny a stay pending appeal. DOE has not shown 

irreparable harm absent a stay; the balance of equities strongly weighs 

against a stay; and DOE has not shown it is likely to succeed on the merits. 

 

  

                                           
4 The district court, in exercising jurisdiction, did not encroach on the 
exclusive jurisdiction of courts of appeals. Contra Mot. 9-10. DOE proposes 
that Plaintiffs should have filed this case under the Administrative 
Procedure Act (APA), but judicial review under the APA is only available 
when there is “no other adequate remedy.” 5 U.S.C. § 704. Because EPCA 
provides a cause of action, the APA does not. 
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