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i  

CIRCUIT RULE 28(A)(1) STATEMENT 

Pursuant to Circuit Rule (a)(), the National Biodiesel Board provides the fol-

lowing list of parties to this case, rulings under review, and related cases: 

(A) Parties and Amici 

This is a matter on petition for review of an agency action undertaken by the 

United States Environmental Protection Agency. There was no action in the dis-

trict court, and so there were no parties in the district court. The parties are: 

Petitioners: 

• Coffeyville Resources Refining & Marketing, LLC and Wynnewood Refin-

ing Company, LLC (No. -) 

• Alon Refining Krotz Springs, Inc.; American Refining Group, Inc.; Calumet 

Specialty Products Partners, LP; Lion Oil Company; Ergon Refining, Inc.; 

Ergon-West Virginia, Inc.; Hunt Refining Company; Placid Refining Com-

pany LLC; Wyoming Refining Company; and U.S. Oil & Refining Co. (No. 

-) 

• Valero Energy Corporation (-) 

• Monroe Energy, LLC (-) 

• American Fuel & Petrochemical Manufacturers (-) 

• National Biodiesel Board (-) 
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CIRCUIT RULE 28(A)(1) STATEMENT ii

Respondents: 

• U.S. Environmental Protection Agency 

(B) Rulings Under Review 

This case involves consolidated petitions for review of a final action of the U.S. 

Environmental Protection Agency entitled “Renewable Fuel Standard Program: 

Standards for  and Biomass-Based Diesel Volume for ,” published at  

Fed. Reg.  (Dec. , ).  

(C) Related Cases 

Petitioner is not aware of any pending cases involving the same underlying 

agency action at issue in this case. 

/s/ Bryan Killian  

Bryan Killian 
Douglas A. Hastings 
MORGAN, LEWIS & BOCKIUS LLP

 Pennsylvania Ave., NW

Washington, D.C. 
T: -- 
bryan.killian@morganlewis.com 

January ,  
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iii  

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure . and D.C. Circuit Rule ., 

Petitioner National Biodiesel Board makes the following disclosures:  

The National Biodiesel Board has no parent companies, and no publicly-held 

company has a % or greater ownership interest. It has not issued shares or debt 

securities to the public.  

The National Biodiesel Board is a trade association as defined in D.C. Circuit 

Rule .(b). It is the national trade association for the biodiesel and renewable 

diesel industry, and its mission is to advance the interests of its members by cre-

ating sustainable biodiesel and renewable diesel industry growth. 

/s/ Bryan Killian  

Bryan Killian 
Douglas A. Hastings 
MORGAN, LEWIS & BOCKIUS LLP

 Pennsylvania Ave., NW

Washington, D.C. 
T: -- 
bryan.killian@morganlewis.com 

January ,  
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1 

JURISDICTION 

This Court has jurisdiction over the National Biodiesel Board’s timely-filed peti-

tion under  U.S.C. § (b)(). 
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2 

QUESTION PRESENTED 

1. Whether EPA violated 42 U.S.C. § 7545(o)(2)(B)(ii) when it set 
the 2018 biomass-based diesel volume based on factors that are not 
among those Congress instructed the agency to consider. 
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3 

RELEVANT STATUTE 

 U.S.C. § (o)()(B) 

(ii)  Other calendar years—For the purposes of subparagraph (A), the applicable 
volumes of each fuel specified in the tables in clause (i) for calendar years after 
the calendar years specified in the tables shall be determined by the Administra-
tor, in coordination with the Secretary of Energy and the Secretary of Agricul-
ture, based on a review of the implementation of the program during calendar 
years specified in the tables, and an analysis of—  

(I)   the impact of the production and use of renewable fuels on the environ-
ment, including on air quality, climate change, conversion of wetlands, eco-
systems, wildlife habitat, water quality, and water supply;  

(II)   the impact of renewable fuels on the energy security of the United States;  

(III)   the expected annual rate of future commercial production of renewable 
fuels, including advanced biofuels in each category (cellulosic biofuel and bi-
omass-based diesel);  

(IV)   the impact of renewable fuels on the infrastructure of the United States, 
including deliverability of materials, goods, and products other than renewa-
ble fuel, and the sufficiency of infrastructure to deliver and use renewable 
fuel;  

(V)   the impact of the use of renewable fuels on the cost to consumers of 
transportation fuel and on the cost to transport goods; and  

(VI)   the impact of the use of renewable fuels on other factors, including job 
creation, the price and supply of agricultural commodities, rural economic de-
velopment, and food prices.  

The Administrator shall promulgate rules establishing the applicable volumes un-
der this clause no later than  months before the first year for which such appli-
cable volume will apply. 
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4 

BACKGROUND 

I. The renewable fuel standard program 

Congress passed the RFS in , and expanded it in , in order to “move the 

United States toward greater energy independence and security” and to “increase 

the production of clean renewable fuels.” Pub. L. No. –,  Stat.  

(). The RFS mandates that renewable fuels be added to the country’s gasoline 

and diesel fuel supply each year, and Congress specifically wrote out the aggregate 

volumes it wanted added. For most types of biofuel, including advanced biofuel, 

statutory aggregate volumes go through . For BBD, statutory aggregate vol-

umes only go through . See  U.S.C. § (o)()(B)(i). 

After statutory volumes for a renewable fuel end, EPA must set aggregate 

volumes. See  U.S.C. § (o)()(B)(ii). An EPA-set aggregate volume must 

be issued at least  months before the year to which it applies. Id. (For example, 

the rule at issue here was issued at the end of  and set the  aggregate 

volume for BBD.) Congress gave EPA precise instructions, so that the agency’s 

aggregate-volume-setting task would not be a freewheeling affair. So, upon “re-

view of the implementation of the program during calendar years specified in the 

tables,” (o)(2)(B)(ii) commands EPA to analyze six factors. See p. 3, supra. 
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BACKGROUND 5

In addition to setting aggregate volumes for biofuels that are beyond their 

statutory volumes (which, so far, is only BBD), EPA must translate aggregate 

volumes—both statutory aggregate volumes and EPA-set aggregate volumes—

into percentage standards with which obligated parties must comply. Id.

§ (o)()(B). In contrast with the -month deadline for setting aggregate volumes, 

annual standards are due about a month before the compliance year starts.  

II. Biomass-based diesel 

BBD is a renewable fuel that can be produced from a variety of sources, like veg-

etable oils, animal fats, and recycled oils and greases. Because the BBD volume is 

“nested” within the RFS’s advanced-biofuel volume, BBD can generate credits 

that may be used to comply with either or both volumes. See id. § (o)()(B).  

BBD is a success story of the RFS. In response to the demand sparked by the 

RFS, biodiesel producers have invested in facilities, equipment, and distribution 

networks across the county. Every time EPA increases required volumes under 

the RFS, the BBD industry responds with increased production. See  Fed. Reg. 

,, , (July , ) (recognizing that “the U.S. biodiesel industry has 

produced higher volumes when demand for it existed”). The results of this ex-

pansion have been exactly what Congress intended: increased production of re-

newable fuels, enhanced energy security, reduction of greenhouse gas emissions, 
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BACKGROUND 6

investment in the rural economy, and support for U.S. farmers. See S. Rep. No. 

- at –3 (2007). 

The U.S. BBD industry is poised to produce even more. While technological 

limitations have slowed progress of other fuels, there is “no great obstacle” to 

increased production of BBD. See API v. EPA,  F.d ,  (D.C. Cir. ). 

Domestic registered production capacity is approximately . billion gallons of 

BBD annually—double the volume set by EPA for . See  Fed Reg. at 

,.1

III. The 2017 rule 

In the rule being challenged here (which everyone calls “the  rule”), EPA set 

the aggregate volume of BBD for  below what the industry can achieve.  

Fed. Reg. ,, , (Dec. , ). EPA’s “primary assessment” was that 

the volume should be kept below expected production because, according to the 

agency, BBD production is actually spurred by a different volume—the advanced-

biofuel volume.  Fed. Reg. at ,. EPA concluded that the  advanced-

biofuel volume (which EPA did not set in the  Rule, but set a year later in 

1  Out of this total capacity, there is . billion gallons of capacity just at 
facilities that generated RINs in  or .  Id.  And with a sufficient 
signal from the BBD volume, additional capacity could be brought online 
quickly.    
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BACKGROUND 7

the  Rule) would drive production of BBD. Id. Preferring to maximize “com-

petition,” EPA believes that the aggregate BBD volume undermines the agency’s 

goal of “a market environment where the development of other advanced biofuels 

is incentivized.” Id. 

EPA’s final rule did not address any of the six factors in (o)()(B)(ii). EPA 

discussed them only in an “additional supplementary assessment” included in a 

draft memorandum to the docket. Id. In that memorandum, instead of using the 

factors to assess BBD as a replacement for petroleum fuel, EPA used the factors 

to assess BBD as a replacement for other advanced biofuels. See generally EPA-

HQ-OAR---. EPA’s closeted analysis of the (o)()(B)(ii) factors 

didn’t affect the BBD volume it set for . EPA set it . billion gallons, despite 

anticipating that . billion gallons would be produced in  and even more in 

. See  Fed. Reg. at ,, ,.  

IV. The 2018 rule 

In December , about a year after promulgating the  Rule, EPA promul-

gated the  Rule.  Fed. Reg. , (Dec. , ). Methodologically, the 

 Rule repeats the  Rule, but the results are worse. For the first time ever, 

EPA held the BBD volume flat year over year. Id. at ,.  
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BACKGROUND 8

To be clear, the  Rule isn’t being challenged in this proceeding. (Petitions 

for review of that rule are due for filing next month.) NBB is flagging the  

Rule because it evidences how far EPA is willing to take the methodologies and 

statutory interpretations that NBB is challenging here. 
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9 

SUMMARY OF ARGUMENT 

The RFS is a “market forcing” statute that was passed by Congress to “create 

demand pressure to increase consumption of renewable fuels.”  Americans for 

Clean Energy v. EPA, 864 F.3d 691, 705 (D.C. Cir. 2017).  That is why Congress 

established increasing annual volumes of renewable fuel that must be blended 

into the nation’s fuel supply.  42 U.S.C. § 7545(o)(2)(B)(i).  And that is why, for 

years after those established by statute, Congress gave EPA detailed instructions 

for setting annual aggregate volumes.  Id. § 7545(o)(2)(B)(ii).   

EPA didn’t follow Congress’s instructions when setting the 2018 BBD vol-

ume in its 2017 rule. EPA imported its own considerations and policy goals and 

set a low BBD volume that does not force the market. Specifically, EPA decided 

that the 2018 advanced-biofuel volume should be the sole driver of BBD produc-

tion, even though that volume was yet to be determined.  The plain text, struc-

ture, and purpose of (o)(2)(B)(ii) together show that EPA cannot suppress the 

BBD volume and redirect focus to the future advanced-biofuel volume.  

EPA also failed to meaningfully consider the required (o)(2)(B)(ii) statutory 

factors. It buried its discussion of those factors in a supplemental document that 
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SUMMARY OF ARGUMENT 10

did not affect the agency’s decision. And EPA misapplied the factors, using them 

to compare BBD with other advanced biofuels instead of using them to compare 

BBD with petroleum diesel.  
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11 

STANDING 

NBB represents the U.S. biomass-based diesel industry. Its members own and op-

erate BBD facilities, are RFS participants, and are directly affected by EPA’s ac-

tions. This Court has affirmed NBB’s standing on RFS-related matters. See, e.g.,

Nat’l Biodiesel Board v. EPA, 843 F.3d 1010 (D.C. Cir. 2016). 
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12 

ARGUMENT 

I. Standard of review 

The Court must set aside an agency action that is “inconsistent with [a] statute.” 

Americans for Clean Energy v. EPA,  F.d ,  (D.C. Cir. ). When a 

statute is unambiguous, the Court does not defer to an agency. Chevron, U.S.A., 

Inc. v. NRDC,  U.S. , – (). When a statute is ambiguous, the 

Court still vacates agency action that is “arbitrary, capricious, or manifestly con-

trary to the statute.” Id. at 844. 

II. Epa violated the statute when setting the 2018 bbd 
volume. 

Because statutory aggregate volumes for BBD run through , EPA must now 

set those volumes by rule.  U.S.C. § (o)()(B)(ii). Congress’s instructions 

for that rulemaking task are explicit. At least  months before the applicable 

year, EPA must set an aggregate volume based on an analysis of the six 

(o)()(B)(ii) factors in light of “a review of the implementation of the program 

during calendar years specified in the tables.” Id.  

EPA set the  aggregate volume for BBD its own way. It based the volume 

on a factor that Congress did not include in the agency’s instructions—the future, 

then-not-set  advanced-biofuel volume. See  Fed. Reg. at ,. EPA 
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ARGUMENT 13

treated the (o)()(B)(ii) factors as an afterthought and literally relegated them to 

a “supplementary assessment” that did not affect its decision. Id. at ,–99.  

As the most successful advanced biofuel, BBD makes up the biggest compo-

nent of the advanced-biofuel volume. But success is not cause for EPA to give its 

BBD-volume-setting duty short shrift or conclude that the advanced-biofuel vol-

ume is more important. Congress directed EPA to set a BBD volume separate and 

apart from the advanced-biofuel volume. EPA has no power to second-guess that 

instruction. Investment in BBD production depends on the signals sent by the 

BBD aggregate volume. EPA’s approach to the BBD volume will deter investment 

and slow industry growth, contrary to Congress’s vision. 

A. Epa may not base the 2018 bbd volume on the 
2018 advanced-biofuel volume. 

The foundation of EPA’s  BBD volume is EPA’s assumption that the volume 

just doesn’t matter. EPA believes that, in any given year, production of BBD is 

more influenced by the top-level advanced-biofuel volume than the nested BBD 

volume.  

The RFS statute does not support EPA’s approach. EPA disagrees and suggests 

that its approach complies with the statutory directive to conduct “a review of the 

implementation of the program during calendar years specified in the tables.”  
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ARGUMENT 14

Fed. Reg. at ,–. That directive does not include EPA’s predictions about 

future volumes of different biofuels. 

1. Predictions about future advanced-bio-
fuel volumes are not part of a “review” 
of implementation of the rfs.  

In (o)()(B)(ii), Congress directed EPA to set an aggregate volume of BBD after a 

“review” of the “implementation” of the RFS program during “the calendar years 

specified in the tables.” The ordinary meaning of those statutory words shows 

that EPA’s analysis must be retrospective.  

“Review” is commonly understood as a “retrospective view or survey” or a 

“looking over or examination with a view to amendment or improvement.” Re-

view, Webster’s Third New International Dictionary (d ed. ). One cannot 

review the future. Had Congress wanted EPA to consider volumes in future years, 

it would have used the word “preview,” not “review.” 

Neighboring words confirm the retrospective bent of “review.” The object of 

EPA’s review is the implementation of the RFS program. “Implementation” re-

fers the act of “giv[ing] effect to and ensur[ing] of actual fulfillment by concrete

measures.” Implement, Webster’s Third New International Dictionary (d ed. 

) (emphasis added). When EPA set the  BBD volume in December , 

the  advanced-biofuel volume was neither “actual” nor “concrete”; the  
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ARGUMENT 15

advanced-biofuel volume would not be finalized for another  months or so. The 

only actual fulfillment and concrete measures that EPA could review, then, were 

those that had already happened.  

Given the immediate semantic context, the statute’s reference to “calendar 

years specified in the tables” is retrospective as well. Although the  advanced-

biofuel volume is technically “specified in the tables,” EPA cannot logically “re-

view” the “implementation” of that volume 14 months before that volume takes 

effect.  

The phrase “calendar years specified in the tables” refers to aggregate vol-

umes for the particular biofuel that EPA is setting. That makes sense, as 

(o)()(B)(ii) applies to all biofuels immediately after their statutory aggregate vol-

umes end, and forever afterward. (The last statutory aggregate volume for every 

biofuel except BBD is . BBD’s ended in .) Before EPA sets aggregate vol-

umes for a biofuel that no longer has statutory volumes, the phrase “calendar 

years specified in the tables” directs EPA to consider Congress’s plan for that bio-

fuel, as well as the industry’s success in meeting that plan. 

Thus, when EPA sets the aggregate volume for BBD, EPA must review im-

plementation of the BBD volumes that Congress wrote into the statute through 

. A review of past advanced-biofuel volumes is not required or allowed, let 

alone a preview of future advanced-biofuel volumes. Basing an aggregate volume 
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ARGUMENT 16

for BBD on those considerations, as EPA did in the  Rule, is contrary to law. 

Cf. Ethyl Corp. v. EPA,  F.d ,  (D.C. Cir. ) (when Congress dic-

tates factors with a high “level of specificity,” EPA may not import its own crite-

ria). 

2. Congress created a separate bbd volume 
for a reason. 

Under the RFS program, BBD is a separate “nested” category within advanced 

biofuel.  U.S.C. § (o)(). BBD can be used to comply with advanced-biofuel 

obligations, but only BBD can meet BBD obligations. Id. Congress thus specifi-

cally recognized the value of BBD and sought to encourage development of BBD 

beyond the incentive provided by the statutory advanced-biofuel volumes. Cong. 

Rec. H-, H (Mar. , ) (statement of Rep. King) (“[Our approach 

here needs to be the expansion and the continued promotion of these energy sup-

plies that we have that we can develop here in the United States. The most obvious 

of those are the biodiesel components ….”). 

That the BBD volume is its own category is further demonstrated by other 

provisions of the statute that treat BBD differently.  For example, there is a sepa-

rate waiver authority for BBD through which EPA can adjust the BBD volume 

for up to a -day period under certain circumstances.   U.S.C. § (o)()(E) 

(providing for a temporary waiver of the BBD volume based on “a significant 
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ARGUMENT 17

renewable feedstock disruption” or “other market circumstances that would make 

the price of biomass-based diesel fuel increase significantly”). For that waiver pro-

vision to make sense, Congress must have envisioned a robust BBD volume that 

would perform work on its own, rather than a purely nominal subcategory of 

advanced biofuel.    

The BBD volume is essential to driving investment in the BBD industry. En-

couraging investment is one of the goals of the RFS statute—to spur development 

of the domestic biofuels industry by ensuring growing demand for its products. 

The BBD volume provides a concrete floor that provides certainty for investors in 

new facilities, for expansions, and for development of distribution infrastructure. 

See EPA-HQ-OAR--- at  (acknowledging that the BBD volume 

has “a positive impact on the future development and marketing of BBD by 

providing a base guaranteed level for investment certainty”).  

EPA’s rationale for its approach to setting the BBD volume is that minimizing 

the BBD volume and shifting focus to the advanced-biofuels volume fosters 

“competition” among advanced biofuels that will lead to “development of other

advanced biofuels.”  Fed. Reg. at , (emphasis added); see id. at , (ad-

mitting that its approach led it to set the BBD volume “at a level below anticipated 

BBD production and imports”). If Congress had intended to grow other advanced 
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ARGUMENT 18

biofuels at BBD’s expense, Congress would not have created a separate BBD vol-

ume. EPA’s approach to the BBD volume defeats the manifest and actual purpose 

for having a separate BBD volume.2

3. Epa’s approach will stymie growth of 
bbd, contrary to congress’s intentions. 

Allowing EPA to determine the  BBD volume based on predictions about the 

 advanced-biofuel volume leads to a self-fulfilling prophecy that stagnates 

both volumes. That prophecy begins in the  Rule when EPA sets a low BBD 

volume for —a level below current BBD production—because of a concern 

that other advanced biofuels cannot compete with BBD. New investment in BBD, 

in turn, does not materialize. That lack of investment then factors into EPA’s de-

termination of the  advanced-biofuel volume in the  Rule—EPA assesses 

the BBD industry’s current production levels and infrastructure, and sets a low 

 advanced-biofuel volume. EPA then predicts that the next year’s advanced 

biofuel volume won’t be high enough and lowers the 2019 BBD volume, and so 

on. 

2  There is no reason why EPA’s logic is limited to BBD. Using the method-
ology in  Rule, EPA also theoretically could reduce or flatline cellu-
losic volumes after those statutory volumes end in , in order to pro-
mote competition and grow other advanced biofuels.  
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ARGUMENT 19

That negative feedback loop has played out with the  advanced-biofuel 

volume and  BBD volume. And its effects have been even more extreme than 

EPA anticipated. When the  Rule was finalized, EPA predicted that “the ad-

vanced biofuel volume standard will be larger in  than in .”  Fed. Reg. 

at ,. Yet barely a year later, EPA set the  advanced-biofuel volume at 

. billion gallons, a trivial increase from the  volume of . billion gallons. 

 Fed. Reg. at ,. EPA then froze the  BBD volume at . billion gallons, 

the exact same as the  volume. Id. Flatlining of both volumes is the future 

unless EPA’s approach is rejected.  

Stagnation is not what Congress intended, and it is a -degree turn from 

what EPA has encouraged in the past. See  Fed. Reg. ,, , (Sept. , 

) (“[I]t is appropriate that BBD play an increasing role in supplying advanced 

biofuels to the market between  and .”) (emphasis added). EPA has not 

adequately explained its shift in priorities. See FCC v. Fox Television Stations, 

Inc.,  U.S. ,  () (agency must provide more detailed justification 

where a prior policy has “engendered serious reliance interests” in an industry). 
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ARGUMENT 20

B. Epa failed to consider required statutory 
factors in setting the bbd volume. 

1. Epa did not meaningfully consider the 
(o)(2)(B)(ii) factors.  

By determining the  BBD volume based solely on a prediction about the fu-

ture advanced-biofuel volume, EPA ignored the six (o)()(B)(ii) factors. EPA dis-

cussed those factors only in a draft memorandum that was made available in the 

docket but not included as part of the final rule. See EPA-HQ-OAR---

. And EPA made clear that its analysis of the (o)()(B)(ii) factors did not in-

fluence its result, referring to the docket memorandum as an “additional supple-

mentary analysis” that did not “provide a reasonable basis for setting a higher or 

lower volume.”  Fed. Reg. at ,–99.  

While (o)()(B)(ii) does not require EPA to give any factor more weight than 

another, EPA must at least meaningfully consider all of them. Nat’l Coal. Against 

The Misuse of Pesticides v. Thomas,  F.d ,  (D.C. Cir. ) (holding 

that EPA erred by “losing sight of the specific statutory factors” through its focus 

on a non-enumerated factor). EPA’s approach to setting the  aggregate vol-

ume for BBD did not meaningfully consider the (o)()(B)(ii) factors. EPA had al-

ready pre-determined the outcome based on its view of the anticipated impact of 

the advanced-biofuel volume. 
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2. Epa’s “supplementary analysis” did not 
analyze bbd as a replacement for petro-
leum fuel.  

Even in its discussion of the (o)()(B)(ii) factors in its docket memorandum, EPA’s 

analysis was driven by its view that BBD growth should be suppressed to promote 

other advanced biofuels. Instead of analyzing the six statutory factors with respect 

to BBD, it analyzed each factor as a comparison between BBD and other advanced 

biofuels. That is not how the RFS is supposed to work. The RFS was intended to 

“increase the production of clean renewable fuels” as a substitute for petroleum 

fuel. Pub. L. No. –,  Stat.  ().  

Each of the (o)()(B)(ii) factors requires an analysis of the impact of a partic-

ular renewable fuel as a replacement for petroleum fuel. Each factor refers to “the 

impact of renewable fuels” as a class, which does not suggest a comparative 

weighing of different types of renewable fuels against each other.  U.S.C. 

§ (o)()(B)(ii). EPA must assess each factor in terms of the advantages of BBD 

over petroleum fuels and, if those factors demonstrate that a higher volume is 

warranted and attainable, increase the BBD volume. 

The outcome of EPA’s skewed analysis of the statutory factors is not surpris-

ing. By comparing BBD with other advanced biofuels, EPA found that BBD was 

about the same. See generally EPA-HQ-OAR---. For example, 
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EPA determined that the air quality impacts of “marginal shifts between BBD and 

other advanced biofuels is expected to be small.” Id. at . Similarly, EPA found 

that higher BBD volumes would lead to “more employment and wage income 

earned,” but nonetheless concluded that factor did not “provide[] a compelling 

reason for proposing a higher or lower nested standard for BBD” because other 

advanced biofuels could create jobs too. Id. at .3 That is not the point. To 

properly assess the (o)()(B)(ii) factors, EPA must consider the significant ad-

vantages that BBD has over petroleum diesel.  

Comparing BBD to petroleum fuels would have demonstrated that a higher 

BBD volume is warranted. To begin with the first factor, the current mix of BBD 

reduces greenhouse gas emissions on average by  percent. See EPA-HQ-OAR-

--. BBD also enhances the energy security of the United States be-

cause it can be created from a diverse variety of feedstocks including soybean oil, 

canola oil, recycled cooking oil, animal fats, and corn oil. BBD production signifi-

cantly supports the rural economy of the United States, providing over , 

3  EPA did note that BBD has significant additional capacity and feedstock 
availability to produce higher volumes, which is an advantage when com-
pared to other advanced biofuels. Id. at . Nonetheless, EPA did not find 
that factor to warrant an increase in the BBD volume because it concluded 
that its approach “does not limit additional BBD production” above the 
BBD volume. Id. at .   
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jobs throughout its supply chain and supporting U.S. farmers by providing addi-

tional value to agricultural products. See NBB, Made in the USA Biodiesel Sup-

ports Jobs, Fourth of July Values (Jun. , ), http://biodiesel.org/news/news-

display////made-in-the-usa-biodiesel-supports-jobs-fourth-of-july-

values. Finally, the capacity for future production of BBD is strong, with even 

EPA conceding that the industry already has capacity to double the  BBD 

volume.  Fed Reg. at ,. 

If EPA is legitimately concerned with providing opportunities for other ad-

vanced biofuels, there is a simple solution: setting a meaningful BBD volume 

while also increasing the advanced-biofuel volume.4 If EPA had set the  BBD 

volume high enough to drive a significant increase in BBD production, EPA could 

have easily increased the  advanced-biofuel volume to provide room for the 

production of other advanced biofuels when it set that volume a year later. Indeed, 

that is how Congress intended for the program to work, with BBD volumes after 

 being set approximately a year in advance of the advanced-biofuel volume. 

4  In the preamble to its  Rule, EPA suggests that its objective in max-
imizing competition among advanced biofuels is primarily to reduce 
costs— EPA contends that greater competition would “increase the likeli-
hood of the development of lower cost advanced biofuels that meet the 
same GHG reduction threshold as BBD.”  Fed. Reg. at ,. But that 
policy ignores Congress’s adoption of a “market forcing policy intended 
to overcome constraints in the market.” ACE, 864 F.3d at 710. 
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EPA’s methodology turns that process on its head by starting with an assumption 

of a limited amount of total advanced biofuels in the future and then bootstrap-

ping that inaccurate consideration to also limit BBD.  
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CONCLUSION 

This Court should vacate the  BBD volume and remand to EPA. 

Respectfully submitted, 

/s/ Bryan Killian  

Bryan Killian 
Douglas A. Hastings 
MORGAN, LEWIS & BOCKIUS LLP

 Pennsylvania Ave., NW

Washington, D.C.  
T: -- 
bryan.killian@morganlewis.com 

January ,  
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