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CERTIFICATE AS TO PARTIES, RULINGS, AND 
RELATED CASES 

A. Parties, Intervenors, and Amici 

Petitioners: 

Case No. 17-1044 Coffeyville Resources Refining & 
Marketing, LLC and Wynnewood 
Refining Company, LLC 
 

Case No. 17-1045 Alon Refining Krotz Springs, Inc.; 
American Refining Group, Inc.; 
Calumet Specialty Products 
Partners, L.P.; Ergon Refining, Inc.; 
Ergon-West Virginia, Inc.; Hunt 
Refining Company; Lion Oil 
Company; Placid Refining Company 
LLC; U.S. Oil & Refining Co.; and 
Wyoming Refining Company 
(collectively “Small Refiners 
Coalition”)  
 

Case No. 17-1047 Valero Energy Corporation 

Case No. 17-1049 Monroe Energy, LLC 

Case No. 17-1051 American Fuel & Petrochemical 
Manufacturers 
 

Case No. 17-1052 National Biodiesel Board  

 
Respondents: 

The Environmental Protection Agency (“EPA”). 

Intervenors: 

Alon Refining Krotz Springs, Inc.; American Fuel & Petrochemical 
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Manufacturers; American Petroleum Institute; American Refining Group, 

Inc.; Calumet Specialty Products Partners, L.P.; Coffeyville Resources Re-

fining & Marketing, LLC; Ergon Refining, Inc.; Ergon-West Virginia, Inc.; 

Hunt Refining Company; Lion Oil Company; Placid Refining Company 

LLC; U.S. Oil & Refining Co.; Wynnewood Refining Company, LLC; and 

Wyoming Refining Company are Respondent-Intervenors in Case No. 17-

1052.  

Biotechnology Innovation Organization (“BIO”); Growth Energy; and 

National Biodiesel Board are Respondent-Intervenors in Case Nos. 17-

1044, 17-1045, 17-1047, 17-1049, and 17-1051. 

Amici before this Court:  

None. 

B. Rulings Under Review 

The agency action under review is EPA’s final action, entitled “Re-

newable Fuel Standard Program: Standards for 2017 and Biomass-Based 

Diesel Volume for 2018,” 81 Fed. Reg. 89,746 (Dec. 12, 2016), referred to in 

this brief as the “2017 Rule.”  

C. Related Cases 

 Each of the Petitions for Review consolidated under No. 17-1044 is re-

lated.  These cases are Coffeyville Resources Refining & Marketing, LLC, et 
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al. v. EPA, No. 17-1044; Alon Refining Krotz Springs, Inc., et al. v. EPA, 

No. 17-1045; Valero Energy Corporation v. EPA, No. 17-1047; Monroe En-

ergy, LLC v. EPA, No. 17-1049; American Fuel & Petrochemical Manufac-

turers v. EPA, No. 17-1051; and National Biodiesel Board v. EPA, No. 17-

1052.  The consolidated cases on review have not been reviewed by this or 

any other Court.   

The following pending cases are potentially related: 

 Neufeld v. EPA, No. 17-1255 (D.C. Cir.) (and consolidated case); 

 Monroe Energy LLC v. EPA, No. 14-1014 (D.C. Cir.) (and con-

solidated cases); 

 Valero Energy Corp. v. EPA, No. 18-10053 (5th Cir.); 

 American Fuel & Petrochemical Manufacturers v. EPA, Case 

No. 17-1258 (D.C. Cir.) 

      /s/ Robert J. Meyers   
      Robert J. Meyers 
      Thomas A. Lorenzen 

       Elizabeth B. Dawson 
Crowell & Moring LLP 
1001 Pennsylvania Avenue, NW 
Washington, DC 20004-2595 
(202) 624-2789 

 
 
 Dated: January 22, 2018 
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CORPORATE DISCLOSURE STATEMENTS 

In accordance with Federal Rule of Appellate Procedure 26.1 and  

Circuit Rule 26.1, Petitioners provide the following: 

 Alon Refining Krotz Springs, Inc. is incorporated under the laws 
of Delaware. Alon Refining Krotz Springs, Inc. is a refiner of pe-
troleum products. Alon Refining Krotz Springs, Inc. is owned  
by Alon USA Energy, Inc. As of July 1, 2017, Alon USA Energy, 
Inc. is 100% owned by parent company Delek US Holdings, Inc.  
Delek US Holdings, Inc. is a publicly traded company.  

 American Fuel & Petrochemical Manufacturers (“AFPM”) is a 
national trade association whose members comprise virtually 
all U.S. refining and petrochemical manufacturing capacity. 
AFPM has no parent companies, and no publicly held company 
has a 10% or greater ownership interest in AFPM. AFPM is a 
“trade association” within the meaning of Circuit Rule 26.1. 
AFPM is a continuing association operating for the purpose of 
promoting the general commercial, professional, legislative, or 
other interests of its memberships.  

 American Refining Group, Inc. is incorporated under the laws 
of Pennsylvania. American Refining Group, Inc. is a refiner of 
petroleum products. American Refining Group, Inc. has no par-
ent company, and no publicly held company has a 10% or great-
er ownership interest in it.  

 Calumet Specialty Products Partners, L.P. is incorporated under 
the laws of Delaware. Calumet Specialty Products Partners, L.P. 
is a refiner of petroleum products. Calumet Specialty Products 
Partners, L.P. has no parent company, and no publicly held 
company has a 10% or greater owner-ship interest in it.  

 Coffeyville Resources Refining & Marketing, LLC (“Coffeyville 
Resources”) is a limited liability company organized under the 
laws of Delaware. Coffeyville Resources is a refiner of petroleum 
products and is an indirect wholly owned subsidiary of CVR Re-
fining, LP. CVR Refining, LP is traded on the New York Stock 
Exchange. CVR Energy, Inc. subsidiaries serve as the general 

USCA Case #17-1044      Document #1714168            Filed: 01/22/2018      Page 5 of 123



 v 
 

partner of CVR Refining and own 66 percent of the common 
units representing limited partner interests of CVR Refining. As 
of December 31, 2017, Icahn Enterprises L.P. (“IEP”) and its af-
filiates owned approximately 82% of the outstanding shares of 
CVR Energy. IEP is majority owned and controlled by Carl 
Icahn.  

 Ergon Refining, Inc. is incorporated under the laws of Missis-
sippi. Ergon Refining, Inc. is a refiner of petroleum products. 
Ergon Refining, Inc. is 100% owned by parent company Ergon, 
Inc., and no publicly held company has a 10% or greater owner-
ship interest in it.  

 Ergon-West Virginia, Inc. is incorporated under the laws of 
Mississippi. Ergon-West Virginia, Inc. is a refiner of petroleum 
products. Ergon-West Virginia, Inc. is 100% owned by parent 
company Ergon, Inc., and no publicly held company has a 10% 
or greater ownership interest in it.  

 Hunt Refining Company is incorporated under the laws of Del-
aware. Hunt Refining Company is a refiner of petroleum prod-
ucts. Hunt Refining Company is 100% owned by Hunt Consoli-
dated Hydrocarbons, LLC and Hunt Consolidated, Inc., and no 
publicly held company has a 10% or greater ownership interest 
in it.  

 Lion Oil Company is incorporated under the laws of Arkansas. 
Lion Oil Company is a refiner of petroleum products. Lion Oil 
Company is 100% owned by parent company Delek US Hold-
ings, Inc. Delek US Holdings, Inc. is a publicly traded company  

 Monroe Energy, LLC is a Pennsylvania-based refiner of petrole-
um products and is wholly owned by Delta Air Lines, Inc., a 
publicly traded company.  

 Placid Refining Company LLC is a limited liability corporation 
incorporated under the laws of Delaware. Placid Refining Com-
pany LLC is a refiner of petroleum products. Placid Refining 
Company LLC has no parent company, and is owned 77% by 
Placid Holding Company and 23% by Rosewood Refining LLC. 
None of these entities is publicly traded.  
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 U.S. Oil & Refining Co. is incorporated under the laws of Dela-
ware. U.S. Oil & Refining Co. is a refiner of petroleum products. 
U.S. Oil and Refining Co. is 100% owned by parent company, 
TrailStone, L.P., and no publicly held company has a 10% or 
greater ownership interest in it. 

 Valero Energy Corporation is a Texas-based energy company 
incorporated under the laws of Delaware.  Valero is both the 
world’s largest independent refiner and the nation’s third-
largest ethanol producer and largest renewable-diesel producer.  
Valero has no parent corporation and no publicly held company 
owns a 10 percent or greater interest of its stock. 

 Wynnewood Refining Company, LLC (“Wynnewood Refining”) 
is a limited liability company organized under the laws of Dela-
ware. Wynnewood Refining is a refiner of petroleum products 
and is an indirect wholly owned subsidiary of CVR Refining, LP. 
CVR Refining, LP is traded on the New York Stock Exchange. 
CVR Energy, Inc. subsidiaries serve as the general partner of 
CVR Refining and own 66 percent of the common units repre-
senting limited partner interests of CVR Refining. As of Decem-
ber 31, 2017, Icahn Enterprises L.P. (“IEP”) and its affiliates 
owned approximately 82% of the outstanding shares of CVR 
Energy. IEP is majority owned and controlled by Carl Icahn.  

 Wyoming Refining Company is a trade name for Hermes Consoli-
dated, LLC, a limited liability company organized under the laws of 
Delaware. Wyoming Refining Company is a refiner of petroleum 
products. Hermes Consolidated, LLC is owned 100% by Par Wyo-
ming LLC, an indirect wholly owned subsidiary of Par Pacific 
Holdings, Inc., a publicly held company.    

      /s/ Robert J. Meyers   
      Robert J. Meyers 
      Thomas A. Lorenzen 

       Elizabeth B. Dawson 
Crowell & Moring LLP 
1001 Pennsylvania Avenue, NW 
Washington, DC 20004-2595 
(202) 624-2789 
Dated: January 22, 2018
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STATEMENT REGARDING ORAL ARGUMENT 

Petitioners request that the Court hear oral argument.  This case 

presents recurring issues fundamental to the functioning of the Renewable 

Fuel Standard Program and to the nation’s transportation fuel supply. 

JURISDICTIONAL STATEMENT 

These petitions were timely filed; they challenge a final rule entitled 

“Renewable Fuel Standard Program: Standards for 2017 and Biomass-

Based Diesel Volume for 2018,” 81 Fed. Reg. 89,746 (December 12, 2016) 

(“2017 Rule”).  Because the 2017 Rule applies nationwide, this Court has ju-

risdiction under 42 U.S.C. § 7607(b)(1).  

STATEMENT OF THE ISSUES 

1. When annually determining renewable fuel obligations under the Re-

newable Fuel Standard Program, is EPA free to ignore whether it is obligat-

ing appropriate parties, or, as the statute expressly provides, is a determi-

nation that the obligations are imposed on the “appropriate” parties a “re-

quired element” of the annual rulemaking?   

2. Are the 2017 Rule’s cellulosic biofuel volume projections arbitrary or 

capricious, where EPA disregarded contrary evidence?  

3. Are the 2017 Rule’s renewable fuel requirements based on arbitrary 

and capricious methodologies, where EPA refused to alter those methodol-

ogies despite documented errors?  
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STATUTES AND REGULATIONS 

Pertinent statutes and regulations are provided in the addendum.  

STATEMENT OF THE CASE 

The Clean Air Act’s Renewable Fuel Standard Program (“RFS Pro-

gram”) requires EPA each year to determine renewable fuel volume 

obligations for the nation’s transportation fuel.  Congress enumerated three 

“required elements” for this annual determination.  The first is that the 

obligation determined for each year “shall be applicable to refineries, 

blenders, and importers, as appropriate.” Refineries produce petroleum 

blendstock from crude oil; blenders mix blendstock with renewable fuel 

and additives to produce transportation fuel such as gasoline and diesel. 

 For 2017, EPA proposed renewable fuel obligations that would be im-

posed only on refiners and importers of transportation fuel.  Petitioners 

commented that the proposal failed to obligate the “appropriate” parties as 

the statute requires.  The commenters demonstrated that it was not appro-

priate to exclude from 2017’s obligations blenders, who decide whether and 

how much renewable fuel to blend into transportation fuel; that a party’s 

obligation should depend on amounts of petroleum blendstock blended to 

make transportation fuel, not on blendstock production; and that EPA’s 

misplacement of the obligation lessened the likelihood that required vol-
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umes of renewable fuel would be used in the nation’s transportation fuel 

supply.  Commenters also noted that failure to obligate appropriate parties 

unnecessarily and excessively increases costs for those who are obligated 

and for consumers.  JA (Valero comments 13) (EPA-HQ-OAR-2016-0004-

1746).  EPA did not respond to these comments in the 2017 Rule.  Instead, 

it declared that comments regarding who is obligated under the annual re-

newal fuel obligations are “beyond the scope” of the annual rulemaking.   

Petitioners present an issue that is discrete yet critical to proper func-

tioning of the RFS Program: may EPA treat the question of which parties 

are “appropriate” to obligate as beyond the scope of annual rulemakings, or 

instead must EPA make a determination each year that it is obligating the 

“appropriate” parties?  Petitioners ask the Court to confirm that the issue of 

which parties to obligate can never be beyond the scope of EPA’s annual de-

termination under 42 U.S.C. § 7545(o)(3)(B) and to remand for EPA to ad-

dress that issue.   

The RFS Program also contains multiple waiver provisions requiring 

or allowing EPA to adjust statutorily-required renewable fuel volumes in 

specified circumstances. Petitioners challenge the 2017 Rule on the ground 

that, in limiting use of its waiver authority, EPA set 2017 volume require-

ments higher than the record can justify and arbitrarily and capriciously 
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failed to correct flawed methodology. 

I. THE RFS PROGRAM 

This Court has considered the RFS Program repeatedly, most recently 

in Americans for Clean Energy v. EPA, 864 F.3d 691 (D.C. Cir. 2017) 

(“ACE”).1  The Program’s goals include “‘greater energy independence and 

security,’” “‘increas[ing] the production of clean renewable fuels,’” and 

“‘protect[ing] consumers….’”  Monroe Energy LLC v. EPA, 750 F.3d 909, 

911 (D.C. Cir. 2014) (quoting Energy Independence and Security Act of 

2007, Pub. L. No. 110-140, 121 Stat. 1492 (2007)).  Thus, Congress required 

that transportation fuel introduced into commerce in the United States 

contain annually increasing “applicable volume[s]” of renewable fuel.  See 

42 U.S.C. §  7545(o)(2)(A)-(B).   

A. Required Elements of EPA’s Annual Determination 

Each year, EPA must promulgate a rule setting renewable fuel obliga-

tions for the following year that “ensures” the statutory requirements are 

met.  See id. § 7545(o)(3)(B)(i).  The annual obligation must satisfy three 

“[r]equired elements.”  Id.  Specifically, the annual obligation “shall” (i) “be 

applicable to refineries, blenders, and importers, as appropriate;” (ii) be 

                                            
1 See also Monroe Energy, LLC v. EPA, 750 F.3d 909 (D.C. Cir. 2014); Am. 
Petroleum Inst. (“API”) v. EPA, 706 F.3d 474 (D.C. Cir. 2013); Nat’l Petro-
chemical & Refiners Ass’n v. EPA, 630 F.3d 145 (D.C. Cir. 2010).   
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expressed as a volume percentage; and (iii) comprise a single percentage 

applicable categorically to the “appropriate” parties.  Id. § 7545(o)(3)(B)(ii). 

Those parties to whom the annual obligation is made applicable—

“obligated parties”—demonstrate their compliance by acquiring and retir-

ing “Renewable Identification Numbers” (“RINs”), 40 C.F.R. § 80.1427, 

which represent a standardized measure of renewable fuel, id. §§ 80.1401, 

80.1415.  See Monroe Energy, 750 F.3d at 912-13 (describing how RINs 

may be traded or used to demonstrate compliance).  RINs generally become 

“separated”—that is, capable of being used for compliance—when the re-

newable fuel to which they refer is acquired by an obligated party or blend-

ed with petroleum blendstock to produce finished transportation fuel for 

consumption in the United States.   

Some companies are both refiners and blenders, and through their 

blending arm obtain RINs to satisfy the compliance obligations of their re-

fining arm.  But many refiners and importers, particularly independents 

that are not vertically integrated, do not and cannot blend renewable fuels 

in any appreciable quantity.  To comply, they must buy RINs from others: 

obligated parties holding excess RINs, unobligated blenders (who separate 

RINs when blending fuel, but do not presently have compliance obligations 

because they do not refine or import petroleum blendstock), or third parties 
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who trade RINs in an unregulated market.  See 40 C.F.R. §§ 80.1425-29.  

EPA views this “RIN-based trading program [as] essential [to the success] 

of the RFS program.”  Regulation of Fuels and Fuel Additives: Renewable 

Fuel Standard Program, 72 Fed. Reg. 23,900, 23,904 (May 1, 2007). 

The statutory targets for renewable fuel were readily achieved in the 

RFS Program’s early years because there was ample capacity to produce 

and consume increasing quantities of ethanol.  By 2014, however, ready 

compliance was no longer possible because the industry hit a “blendwall,” 

“an infrastructure and market-related constraint on ethanol demand.”  See 

ACE, 864 F.3d at 700 (citing Monroe Energy, 750 F.3d at 913-14).  In addi-

tion, most of the transportation fuel supply system is incompatible with 

gasoline-ethanol blends comprising more than 10 percent ethanol.  As a re-

sult of these constraints, as detailed in Part I.C below, in recent years EPA 

invoked various statutory waivers to reduce the required volumes below 

statutory volumes.  

B. Prior Rulemaking Regarding Obligated Parties  

In addition to EPA’s duty to determine annual renewable fuel 

obligations under § 7545(o)(3)(B), Congress directed EPA to enact 

implementing regulations at the outset of the RFS Program.  Congress also 

specified characteristics of those regulations; they were to contain 
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“compliance provisions applicable to refineries, blenders, distributors, and 

importers, as appropriate, to ensure that [statutory renewable fuel volume 

requirements] are met” and could not restrict geographic areas or impose 

per-gallon obligations for renewable fuel use.  42 U.S.C. § 

7545(o)(2)(A)(iii). 

In 2007, EPA issued its first set of implementing regulations, defining 

“obligated parties” as refiners and importers, but not blenders.  72 Fed. 

Reg. at 23,937. EPA conceded that this definition misaligned the obligation 

and the means of compliance: “[T]he actions needed for compliance largely 

center on the production, distribution, and use of a product by parties other 

than refiners and importers,” but refiners and importers “do not generally 

produce or blend renewable fuels at their facilities.”  Id.  EPA later 

explained that, despite the obvious flaw, EPA chose to obligate only these 

parties to “minimize the number of regulated parties and keep the program 

simple.”  75 Fed. Reg. 14,670, 14,722 (Mar. 26, 2010).  

In 2010 regulatory amendments, EPA acknowledged that this 

administrative-ease rationale was “no longer valid” and that obligating 

“alternative” points in the fuel-supply chain would “more evenly align a 

party’s access to RINs with that party’s [RFS Program] obligations.”  Id.  

The Agency nonetheless left the compliance obligation unchanged, despite 
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the “asymmetry in incentives,” see Am. Petroleum Inst. (“API”) v. EPA, 706 

F.3d 474, 480 (D.C. Cir. 2013), professing “continue[d] belie[f] that the 

market w[ould] provide opportunities for parties who are in need of RINs 

to acquire them from parties who have excess,” id.  This asymmetrical 

regulatory definition of obligated parties has applied to all compliance 

periods since 2007.  40 C.F.R. §§ 80.1106(a)(1), 80.1406(a)(1).     

In 2013, parties began to argue that it was no longer “appropriate” to 

impose the obligation on refiners and importers, but not blenders, and that 

doing so impeded growth of renewable fuel use while imposing onerous 

compliance costs on obligated parties, jeopardizing the viability of some 

refiners.  Beginning in 2014, obligated parties petitioned EPA to change the 

definition it had adopted in the 2007 and 2010 implementing regulations.2  

Those petitions sat dormant, some for years.  

In setting the 2016 obligations, EPA refused to respond to comments 

regarding which parties were “appropriate” to obligate, contending such 

comments were beyond the scope of the 2016 Rule.  Renewable Fuel 

Standard Program: Standards for 2014, 2015, and 2016 and Biomass-Based 

Diesel Volume for 2017, 80 Fed. Reg. 77,420, 77,431 (Dec. 14, 2015) (“2016 

Rule”).  The 2016 Rule was challenged in this Court, where petitioners 

                                            
2 See JA (Proposed Denial 5 n.4) (EPA-HQ-OAR-2016-0004-3737) for a list 
of these administrative petitions. 
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argued that EPA has a statutory duty to consider annually whether it is 

obligating “appropriate” parties and could not place that issue “beyond the 

scope” of the annual rulemaking under 42 U.S.C. § 7545(o)(3)(B).  This 

Court declined to decide that issue after remanding for other reasons, 

leaving EPA free to reconsider its position.  See ACE, 864 F.3d at 703.3   

Soon after briefs were filed in ACE, and days before EPA issued the 

2017 Rule, EPA initiated a collateral proceeding, outside of any annual 

rulemaking, in which it proposed to deny the pending administrative 

petitions to change the regulations.  See 81 Fed. Reg. at 89,781 n.133; JA 

(Proposed Denial) (EPA-HQ-OAR-2016-0004-3737). Another year passed, 

as did the ACE decision and the annual rulemaking for 2018, before EPA 

finalized its denial in the collateral proceeding.  See 82 Fed. Reg. 56,779 

(Nov. 30, 2017).  Petitions for review of that denial are pending.  See 

Neufeld v. EPA, No. 17-1255 (D.C. Cir. filed Dec. 4, 2017) (and consolidated 

case).  

C. EPA’s Waiver Authorities 

Congress provided EPA various waiver authorities (e.g., general, cel-

lulosic) requiring or allowing reductions in volumetric obligations in speci-

fied circumstances.  42 U.S.C. §  7545(o)(7).  Most pertinent here, Congress 

                                            
3 While ACE pended, this case was stayed. 

USCA Case #17-1044      Document #1714168            Filed: 01/22/2018      Page 24 of 123



 10 
 

included a cellulosic waiver provision requiring EPA to lower the volumet-

ric requirement for cellulosic biofuel if the projected volume for an upcom-

ing year is less than the statutory amount.  Id. § 7545(o)(7)(D)(i).  EPA also 

may reduce by the same or lesser amount the required volumes of total re-

newable fuel and advanced biofuel once it waives cellulosic volumes.  Id.  This 

makes sense because, as the chart below shows, the RFS Program “nests” re-

newable fuel categories, meaning that fuels within a nested category can be 

used for compliance with the volume requirement for both the nested catego-

ry and the parent categories.   
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See 40 C.F.R. §§ 80.1426 tbl. 1, 80.1427. 

Since cellulosic biofuel is nested within advanced biofuel, which is nest-

ed within total renewable fuel, if EPA does not reduce total renewable fuel and 

advanced biofuel volumes after finding a cellulosic-biofuel shortfall, EPA has 

effectively determined that other types of advanced biofuel and total renewa-

ble fuel will be available in sufficient volumes to compensate for the cellulosic-
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biofuel shortfall.  See Monroe Energy, 750 F.3d at 916; ACE, 864 F.3d at 731.   

II. THE 2017 RULE 

A. EPA’s Treatment of Obligated Parties 

1. EPA’s Proposed Rule 

 EPA proposed renewable fuel obligations for 2017 at a level higher 

than those set for 2016, but still below statutory volumes.  Renewable Fuel 

Standard Program: Standards for 2017 and Biomass Based Diesel Volume 

for 2018, 81 Fed. Reg. 34,778 (May 31, 2016) (“Proposed Rule”).  For all but 

the biomass-based diesel requirement, EPA observed that “real-world 

constraints” put Congress’s 2017 targets “beyond reach.”  Id. at 34,780, 

34,782.  EPA accordingly proposed to exercise its general waiver authority 

based on inadequate domestic supply of renewable fuel and its cellulosic 

waiver authority due to expected cellulosic-biofuel shortfalls.    

Nonetheless, EPA proposed to implement obligations to “spur growth 

in” and “drive” renewable fuel use, taking into account “the ability of the 

market to respond to the standards” EPA set.  Id. at 34,780.  In the 

Proposed Rule, EPA repeatedly expressed what it views as a central tenet of 

the RFS Program and EPA’s annual determinations: that by setting 

“ambitious” annual obligations, EPA can drive the market to respond and 

somehow increase renewable fuel production and consumption.  Id. at 

34,784.  EPA sought comment on “all aspects” of its proposal” and “any 
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aspect of this rulemaking.”  Id. at 34,813. 

2. Comments regarding obligated parties 

In response, dozens of commenters explained that EPA was not 

obligating appropriate parties for 2017 and that this continued 

misplacement of the obligation disincentivized and constrained renewable 

fuel use.  See, e.g., JA (Valero Comments 8, 11, and attached Petition for 

Rulemaking) (EPA-HQ-OAR-2016-0004-1746); JA (Dabbs Oil Co. 

Comments 1) (EPA-HQ-OAR-2016-0004-3549).  Commenters identified 

multiple benefits to the RFS Program from applying the 2017 obligations to 

appropriate parties, which included blenders.  The evidence showed, for 

example, that aligning the obligation with the means for compliance 

promised to lower renewable fuel prices; decrease fraud and speculation in 

the RIN market, particularly by unobligated third parties; incentivize 

infrastructure development; and eliminate unintended incentives to export 

fuel.  See, e.g., JA (Valero Comments 2-3, 4, 13, 14) (EPA-HQ-OAR-2016-

0004-1746). 

Commenters tied failure to obligate appropriate parties to 

undesirable volatility, price spikes, and distortions in the critical RIN 

market.  A former Special Assistant to the President for Energy and 

Environment who reviewed the data concluded that “the RINs market is 
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simply not functioning as it should” and identified misplacement of the 

obligation as a main cause.  JA (Small Refiners Coalition Comments, 

attached Minsk Letter 3) (EPA-HQ-OAR-2016-0004-2364).  Commenters 

also provided evidence that failure to obligate appropriate parties hampers 

penetration of renewable fuels,4 prevents the value of RINs from passing to 

consumers in the form of relatively lower prices for high-ethanol fuel 

blends relative to E10,5 and impedes installation of infrastructure needed to 

blend increasing volumes of renewable fuel.6  EPA also received comments 

that misplacing annual obligations facilitates speculation, manipulation, 

and fraud in the RIN market, which—despite billions of annual transactions 

collectively worth billions of dollars—is essentially unregulated.7  

                                            
4 E.g., JA (Valero Comments, attached Petition for Rulemaking 6 (citing 
Paul Bernstein, et al., NERA Economic Consulting, Effects of Moving the 
Compliance Obligation Under RFS2 to Suppliers of Finished Products (July 
27, 2015) (“NERA Study”)) (EPA-HQ-OAR-2016-0004-1746). 

5 E.g., JA (Aycock Oil, Inc. Comments 1) (EPA-HQ-OAR-2016-0004-3545); 
JA (Dabbs Oil Co. Comments 1) (EPA-HQ-OAR-2016-0004-3549). 

6 E.g., JA (Valero Comments 2-4, 14-15) (EPA-HQ-OAR-2016-0004-1746);  
JA (Fuel Distrib. Comments 1) (EPA-HQ-OAR-2016-0004-3612); JA (Gor-
don Petroleum Comments 1) (EPA-HQ-OAR-2016-0004-3557); JA (Magel-
lan Midstream Comments 2) (EPA-HQ-OAR-2016-0004-2695). 

7 E.g., JA (Valero Comments 13-14, attached Petition for Rulemaking 23-
27) (EPA-HQ-OAR-2016-0004-1746); JA (RockHouse Advisors Comments 
2-3) (EPA-HQ-OAR-2016-0004-1717).  “[R]ules that apply to almost every 
other market—on transparency, disclosure and position limits, for exam-
ple—are not imposed on the trade of RINs.”  JA (Valero Comments, at-
tached Petition for Rulemaking 25) (EPA-HQ-OAR-2016-0004-1746) (cit-
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3. EPA’s 2017 Rule 

In the 2017 Rule, EPA provided no response to the multitude of 

comments regarding its failure to obligate appropriate parties.  In an 

accompanying document, EPA stated that comments regarding 

appropriateness of obligated parties were “beyond the scope of this 

rulemaking.”  JA (Response to Comments 542) (EPA-HQ-OAR-2016-0004-

3753).  EPA also referenced the newly docketed collateral action in which 

EPA proposed to deny petitions seeking a change in the regulatory 

definition of obligated parties.  At the time, although some of those 

petitions had been pending for years, the docket had been open only for 11 

business days. 

The 2017 Rule repeatedly emphasizes that EPA seeks to stimulate 

market activity that will in turn increase use of renewable fuel in 

transportation fuel: 

 Congress…intended the RFS program to create incentives 
to increase renewable fuel supplies and overcome 
constraints in the market. The standards we are setting in 

                                                                                                                                             
ing Morgenson & Gebeloff, Wall St. Exploits Ethanol Credits, and Prices 
Spike, N.Y. Times, Sept. 15, 2013, at A1, available at 
http://www.nytimes.com/2013/09/15/business/wall-st-exploits-ethanol-
credits-and-prices-spike.html).  Speculators unconnected to obligated par-
ties or renewable fuel can buy and hoard RINs, and RIN prices are essen-
tially “unbridled.”  Id.  Because EPA does not disclose traders’ identity or 
the amount of their trades, this market cannot function like other public 
trading markets.  Id. 
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this action will provide those incentives. 81 Fed. Reg. at 
89,748. 

 Today’s standards…will drive significant growth in 
renewable fuel use beyond what would occur in the 
absence of the requirements.  Id. at 89,773. 

 [T]he RFS program…can provide incentives for changes in 
some other market factors, such as the number of retail 
stations that offer higher ethanol blends and the relative 
pricing of those higher ethanol blends in comparison to 
E10.  Id. at 89,774. 

 The standards that we are establishing today reflect both 
the responsibility placed on obligated parties as well as 
the short-term activities available to them, and we expect 
obligated parties to be taking actions now that will help to 
increase renewable fuel volumes in future years.  Id. at 
89,780.  

Throughout the 2017 Rule, EPA reiterated its fundamental assumption that 

it intends to set standards so as to spur market changes.  See also id. at 

89,775.   

B. EPA’s Use of Its Cellulosic Waiver Authority to Deter-
mine Renewable Fuel Requirements 

1. EPA used incomplete and biased information that over-
estimates cellulosic biofuel volumes in the 2017 Rule.  

In the 2017 Rule, EPA set the cellulosic biofuel volume at 311 million 

gallons.  It claimed reliance on updated projections and data, including “in-

formation provided to EPA in conversations with company representa-

tives,” id. at 89,755-76, and a document entitled “October 2016 Cellulosic 

Biofuel Individual Company Projections for 2017 (CBI),” id. at 89,759 n.47, 
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which was withheld from public inspection as confidential business infor-

mation, see JA (EPA-HQ-OAR-2016-0004-3712).  EPA also “tracked the 

progress of several dozen potential cellulosic biofuel production facilities,” 

81 Fed. Reg. at 89,756 (emphasis added), to anticipate additional fuel 

streams being introduced into commerce.  And EPA concluded that new 

cellulosic biofuel facilities were unlikely to be registered for RIN generation 

in 2017 so as to allow for the importation of qualified renewable fuel.  Id. at 

89,757.  While EPA claimed that it applied the “same methodology” it used 

in setting the cellulosic biofuel standard for 2016, the Agency received 

comments pointing out that this methodology had substantially over-

predicted cellulosic biofuel production in 2016.  JA (AFPM Comments 10) 

(EPA-HQ-OAR-2016-0004-1814).  

2. Departing from the Proposed Rule, EPA set renewable 
fuel requirements using only cellulosic waiver authority. 

In the Proposed Rule, EPA anticipated setting the advanced biofuel 

volume at 4 billion gallons, which it characterized as “moderate,” because it 

was less than the volumetric change from 2015 to 2016.  81 Fed. Reg. at 

34,797-98.  Though EPA observed no material change in the industry from 

2016 to 2017, it nonetheless proposed to set total renewable fuel require-

ments at 18.8 billion gallons—a dramatic increase over 2016.  Id. at 34,784.  

Since these volumes would not fully achieve the statutory levels, EPA antic-
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ipated invoking both its general and cellulosic waiver authorities to reduce 

total renewable fuel requirements (and the cellulosic waiver authority alone 

for advanced biofuel).  EPA found this “necessary to address important re-

alities,” including (1) limitations on cellulosic biofuel supply, (2) shortfalls 

in other advanced biofuel, and (3) logistical difficulties in bringing renewa-

ble fuels to market.  Id. at 34,781.  Interpreting its cellulosic waiver authori-

ty as flexible, EPA sought to identify “the most likely maximum volume that 

can be made available under real world conditions,” id. at 34,788, to de-

termine the extent to which it should invoke the general waiver authority.       

In the 2017 Rule, citing the Agency’s “review of updated information 

and the consideration of comments,” EPA determined to make reductions 

using only its cellulosic waiver authority and did not exercise the full extent 

of that authority.  Id. at 89,749.  In doing so, EPA employed an unusual 

two-step process to “reverse-engineer” its result.  Starting with the statuto-

ry target of 9 billion gallons of advanced biofuel, EPA analyzed reasonably 

attainable volumes of fuel such as sugarcane ethanol, biomass-based diesel, 

and renewable diesel, concluding that 4.281 billion gallons of advanced bio-

fuel would be available in 2017.  Id. at 89,762-71.  For total renewable fuel 

(which has a statutory level of 24.0 billion gallons in which advanced biofu-

el is nested), rather than examine the total volume of reasonably-attainable 
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renewable fuel, EPA started with the reduction it had determined for ad-

vanced biofuel and then applied a mathematically equivalent reduction to 

the statutory target for total renewable fuel, arriving at 19.28 billion gal-

lons.  Id. at 89,751, 89,773.  These amounts exceeded the already ambitious 

standards EPA proposed six months earlier.  

Advanced Biofuel:  EPA explicitly acknowledged that its required vol-

ume for advanced biofuel, 4.28 billion gallons, is “significantly greater than 

volumes required or used in the past.”  Id. at 89,762.  (The prior year’s re-

quirement had been 3.61 billion gallons. 80 Fed. Reg. at 77,422.)  To calcu-

late what was “reasonably attainable” for non-cellulosic advanced biofuel, 

EPA estimated volumes for imported advanced ethanol, advanced bio-

diesel, and renewable diesel (collectively, “advanced biomass-based die-

sel”), and other advanced biofuels (not challenged here) such as biogas, 

naphtha, heating oil, butanol, and jet fuel.  81 Fed. Reg. at 89,771.  

For imported advanced ethanol, EPA used the same estimate as the 

2016 requirements—200 million gallons—even though only 64 and 89 mil-

lion gallons of Brazilian sugarcane ethanol (by far the majority of imported 

ethanol) had been imported in 2014 and 2015, respectively, id. at 89,763-

64, and even though three-quarters of the way through 2016 only 39 mil-

lion gallons had been imported, id. at 89,765.  Despite acknowledging that 
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EPA likely overshot its 2016 estimate by over 100 million gallons, EPA jus-

tified repeating its 200-million-gallon estimate for 2017 by looking at levels 

obtained in earlier years of the RFS program, describing this level as a “rea-

sonable intermediate point” between levels imported years ago and “the 

lower levels imported recently.”  Id. at 89,765. 

To calculate a reasonably attainable advanced biomass-based diesel 

volume for 2017, EPA looked primarily to availability of advanced biomass-

based diesel feedstocks.  Id. at 89,765.  EPA concluded that sufficient quali-

fying feedstock would exist to satisfy a volume estimation of 2.4 billion gal-

lons of advanced biomass-based diesel—300 million more gallons than 

2016, and 100 million gallons more than the Proposed Rule.  Id. at 89,770.     

Total Renewable Fuel: For total renewable fuel, EPA evaluated the 

remainder of fuels comprising the total renewable fuel requirement besides 

advanced biofuel, i.e., conventional ethanol and biodiesel and renewable 

diesel (“total biodiesel”).  EPA broke down its ethanol analysis among esti-

mates for E0 (gasoline with no ethanol), E10 (10% ethanol), E15 (15% etha-

nol), and E85 (51-83% ethanol).  When it published the 2017 Rule, EPA 

supplemented the record with memoranda related to its conclusions.  E.g., 

id. at 89,777 n.115 (estimating 2017 E15 and E85 volumes).  

For E0, EPA did not specify any new approach to projecting utiliza-
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tion, but echoed the approach it took in previous rulemakings, essentially 

assuming the market would continue to push consumers away from E0.  

With respect to recreational marine engines—designed to use only E0—EPA 

employed contradictory assumptions: that these users would continue re-

sisting transitioning from E0, but also that they would refuel with E10.  81 

Fed. Reg. at 89,775.  EPA concluded that E0 use would drop to 200 million 

gallons, 500 million gallons lower than EPA’s E0 estimate for 2015, and 5.1 

billion gallons lower than EIA’s 2015 estimate.  Id. at 89,776. 

For E15, EPA concluded “the number of retail stations offering E15 in 

2017” is the most important factor in determining E15 consumption, dis-

missing concerns that incompatible transport and fueling infrastructure in 

addition to the potential invalidation of vehicle warranties and engine dam-

age would also discourage E15 use.  Id.  Because actual data is limited, to 

estimate how much E15 could be used, EPA multiplied total gasoline 

throughput per station by the number of stations offering E15 and the frac-

tion of total gasoline sales comprising E15.  EPA retained this formula from 

its prior RFS rulemaking, updating it with more recent inputs.  Id. at 

89,777.  In the end, EPA estimated 718 million gallons of E15 could be used 

in 2017.  Id.  

For E85, EPA again considered the number of fueling stations carry-
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ing E85 significant, because it believes the number of flex-fuel vehicles able 

to use E85 is sufficient to create a market for E85 larger than currently ex-

ists.  Id. at 89,778.  EPA also evaluated the extent to which price discounts 

correlate with E85 sales volumes.  Id. at 89,779-80.  Combining available 

fueling stations with an estimated price discount, EPA projected a volume 

of about 275 million gallons of E85 was reasonably attainable for 2017.  Id. 

at 89,780.  Taking the E0, E15, and E85 estimates into consideration in 

combination with a derivation of the amount of E10 that would be used 

based on total gasoline use, EPA estimated that 14.56 billion gallons of eth-

anol would be supplied in 2017.  Id.           

For total biodiesel, EPA determined what volume would be needed to 

avoid invoking its general waiver authority, subtracted its ethanol (and oth-

er non-ethanol fuel) estimate, and attempted to justify how total biodiesel 

could fill the gap of about 2.9 billion gallons (400 million gallons more than 

projected for 2016).  Id. at 89,781-82.  EPA considered whether “the supply 

of total biodiesel and renewable diesel would be adequate to satisfy a re-

quirement of 19.28 billion gallons.  Id. at 89,781.  Under this reverse-

engineering, EPA concluded that 400 million gallons more than its 2016 

projection was reasonable, despite not having taken any actual 2016 data 

into account, and despite the fact that the average increase in supply be-
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tween 2011 and 2015 was only 209 million gallons per year.  Id. at 89,787.     

SUMMARY OF ARGUMENT 

Obligated parties:  One of three “required elements” in EPA’s an-

nual RFS Program determination is to obligate the “appropriate” parties—

as among “refineries, blenders, and importers”—to “ensure” that the na-

tion’s transportation fuel contains the statutorily-required renewable fuel 

volumes.  EPA disregarded this non-discretionary, annual duty.  Comment-

ers presented ample evidence that the proposed rule did not obligate “ap-

propriate” parties, particularly blenders, and that EPA accordingly failed to 

satisfy this “required element.”  EPA refused even to consider these com-

ments.  This requires remand for several reasons.   

First, EPA disobeyed an express statutory command in violation of 

Chevron Step One.  Congress directed EPA to annually determine which 

parties are “appropriate[ly]” obligated; EPA has no discretion to disregard 

that textual directive.   

Second, determining which parties are appropriately obligated is cen-

tral to the RFS Program’s functioning, as the textual prominence of that is-

sue within the statute shows and as EPA itself has long admitted.  Leaving 

that question unaddressed was unreasonable under Chevron Step Two. 

Third, EPA’s refusal to address issues that cut to the heart of the 
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rulemaking’s purpose was arbitrary and capricious.  EPA’s unilateral char-

acterization of comments linking obligation of appropriate parties to con-

straints on renewable fuel supply as “beyond the scope of the rulemaking” 

was a logical non sequitur; the very point of the rule was to eliminate such 

constraints and thus achieve the statute’s goal. 

Fourth, EPA’s belated consideration of obligated-party issues in col-

lateral, one-off proceedings is no substitute for doing so as Congress di-

rected—in the annual rulemakings as one of the statutorily “required ele-

ments.”  Theoretically, EPA’s recent denial of petitions for rulemaking 

might be relevant to future determinations of whom it is “appropriate” to 

obligate.  But in a dynamic, evolving market such as this, facts change; new 

studies become available; waivers may be necessary; and the statute re-

quires EPA to consider that information in the context of annual rule-

makings and determine, each time it imposes yearly obligations, that those 

obligations apply to “appropriate” parties.  

Volume requirements.  Additionally, Petitioners challenge partic-

ular aspects of the 2017 Rule’s volumetric determinations.  EPA promulgat-

ed annual renewable fuel requirements using demonstrably failed method-

ologies.  EPA followed a years-long pattern of denying (or simply ignoring) 

reality, putting its thumb on the scales to favor renewable fuels in ways far 
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beyond Congress’s intent, resulting in an arbitrary and capricious final rule.  

The statute and well-established administrative law require remand 

for EPA to reconsider its decision. 

STANDARDS OF REVIEW 

“EPA’s basic obligation is to conduct reasoned decisionmaking.”  

Miss. Comm’n on Envtl. Quality v. EPA, 790 F.3d 138, 150 (D.C. Cir. 2015) 

(citation and internal quotation marks omitted).  Under the Clean Air Act, 

the Court must reverse EPA action that is “in excess of statutory jurisdic-

tion [or] authority.”  42 U.S.C. § 7607(d)(9)(C).  Such claims are reviewed 

under the framework of Chevron, U.S.A. v. Natural Resources Defense 

Council, Inc., and “if the intent of Congress is clear,…the court…must give 

effect to [its] unambiguously expressed intent.”  467 U.S. 837, 842-43 

(1984).  Only where the statute is “silent or ambiguous with respect to the 

specific issue” does a court defer to an agency’s interpretation, and then on-

ly to the extent it is “based on a permissible construction of the statute.”  Id.   

Courts also set aside agency action that is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.”  42 U.S.C. § 

7607(d)(9)(A).  Arbitrary action includes “entirely fail[ing] to consider an 

important aspect of the problem,” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (“MVMA”); making 
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decisions “without substantial basis in fact,” Fed. Power Comm’n v. Fla. 

Power & Light Co., 404 U.S. 453, 463 (1972); and failing to articulate “a ra-

tional connection between the facts found and the choice made,” U.S. Sug-

ar Corp. v. EPA, 830 F.3d 579, 606 (D.C. Cir. 2016) (citations omitted).  

STANDING 

Petitioners or their members8 are directly regulated under the 2017 

Rule, must acquire and retire RINs to demonstrate compliance, and there-

fore have Article III standing.  See Monroe Energy, 750 F.3d at 915.  Peti-

tioners also fall within the zone of interests protected by the statute. See 

Nat’l Petrochemical & Refiners Ass’n v. EPA, 287 F.3d 1130, 1147-48 (D.C. 

Cir. 2002). 

ARGUMENT 

I. THE STATUTE REQUIRES EPA TO CONSIDER, IN ITS AN-
NUAL RULEMAKING, WHICH PARTIES ARE APPROPRI-
ATE TO OBLIGATE. 

A. Obligating Appropriate Parties Is a Required Element 
of EPA’s Annual Determination. 

Congress unambiguously enumerated three “required elements” for 

EPA’s annual determination of renewable fuel obligations:    

(ii) Required elements  

                                            
8 AFPM filed comments in the rulemaking proceeding and has associational 
standing to challenge the 2017 Rule; its members are directly regulated by 
the 2017 Rule.  See Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 
333, 343 (1977). 
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The renewable fuel obligation determined for a calendar year under 
clause (i) shall—  
 

(I) be applicable to refineries, blenders, and importers, as 
appropriate;  
 
(II) be expressed in terms of a volume percentage of 
transportation fuel sold or introduced into commerce in the 
United States; and  
 
(III) subject to subparagraph (C)(i), consist of a single 
applicable percentage that applies to all categories of persons 
specified in subclause (I).  

Id. § 7545(o)(3)(B)(ii).  The text expressly links the annual duty in 

§ 7545(o)(3)(B)(i) and the “required elements” in § 7545(o)(3)(B)(ii): the 

renewable fuel obligation “determined for a calendar year under clause (i) 

shall” satisfy three “required elements,” including that it apply to 

“appropriate” parties.  See also, e.g., Lexecon Inc. v. Milberg Weiss 

Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998) (“shall” normally conveys 

a mandatory obligation).  The statute does not allow EPA to declare the first 

of the “required elements” to be “beyond the scope” of the annual 

rulemaking and thus refuse to consider or respond to comments indicating 

the obligations have been applied inappropriately.  See New York v. EPA, 

413 F.3d 3, 41 (D.C. Cir. 2005) (this Court “has consistently struck down 

administrative narrowing of clear statutory mandates” (quotation marks 

omitted)). 
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EPA previously has protested that changing obligated parties yearly 

would be impractical.  Clear congressional mandates cannot be disregarded 

on that basis, and EPA’s retort mischaracterizes Petitioners’ argument, 

which is that the Agency must at least consider the issue and respond to 

comments, particularly those supported by a comprehensive record.  EPA 

may not unilaterally convert a statutorily “required element” into 

something “beyond the scope of the rulemaking” by choosing “not [to] 

propose any changes to [it], nor…specifically seek[ing] comment on th[e] 

issue” in the Proposed Rule.  JA (Response to Comments 542) (EPA-HQ-

OAR-2016-0004-3753). 

EPA’s disregard of a “required element” of its duty when 

promulgating annual percentage standards means the 2017 Rule fails at 

Chevron Step One—it directly contravenes “the expressed intent of 

Congress.”  Chevron, 467 U.S. at 843.  EPA must obey the congressional 

mandate, and a remand is therefore required.  

In reviewing EPA’s annual determination for 2016, this Court 

declined to resolve a similar issue, but only because it remanded the 

challenged rule on an alternative ground.  See ACE, 864 F.3d at 737.  A 

Texas district court recently construed the statute to answer a somewhat 

different question in a mandatory duty suit.  Order, Valero Energy Corp. v. 
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EPA, 7:17-cv-00004 (N.D. Tex. Nov. 28, 2017), Dkt. #39.  In doing so, the 

court improperly conflated one-time duties imposed by paragraph (o)(2) 

with separate, distinct, and recurring duties imposed by paragraph (o)(3).9  

Id. at 9.  The former pertains to applicability of “compliance provisions” in 

implementing regulations enacted in the Program’s early years, while the 

latter imposes a recurring annual requirement to determine renewable fuel 

obligations for the following year and apply them to appropriate parties.   

If EPA were allowed to substitute a one-time regulatory provision for 

annual consideration of which parties are appropriate to obligate, there 

would have been no need to mention “appropriate” parties in connection 

with paragraph (o)(3)’s annual determination—let alone specify it as a 

“required element.”  Alternatively, if EPA had no duty to consider the 

appropriateness of the obligated parties in its annual determination, 

paragraph (o)(3) could merely have cross-referenced paragraph (o)(2)’s 

requirements for implementing regulations.  Instead, in a separate 

provision dedicated to annual determinations, Congress made applicability 

to “appropriate” parties a “required element.”   

The statutory structure and language are incompatible with EPA’s 

                                            
9 An appeal from that order, which dismissed the case on the pleadings, is 
pending.  See Valero Energy Corp. v. EPA, No. 18-10053 (5th Cir. Jan. 15, 
2018). 
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insistence that considering appropriateness of obligated parties is “beyond 

the scope” of an annual determination.  

B. Treating Appropriateness of Obligated Parties as 
Beyond the Scope of an Annual Determination 
Interprets the Statute Impermissibly. 

Even if the statute were less clear, treating appropriateness of 

obligated parties as categorically irrelevant to EPA’s annual duty to set 

renewable fuel obligations is unreasonable and contrary to the Act’s 

purposes and thus fails Chevron Step Two.  See Util. Air Regulatory Grp. v. 

EPA, 134 S.Ct. 2427, 2442 (2014) (“Even under Chevron’s deferential 

framework, agencies must operate within the bounds of reasonable 

interpretation.” (internal quotation marks omitted)). 

First, such an interpretation is unreasonable because Congress 

repeatedly emphasized the importance of continually obligating the 

“appropriate” parties.  Congress commanded EPA to examine this issue in 

two different contexts: both when EPA enacted “compliance provisions” in 

initial implementing regulations and also when making annual 

determinations of renewable fuel obligations.  See 42 U.S.C.  

§§ 7545(o)(2)(A)(iii)(I), (3)(B)(ii)(I).  These are separate and independent 

duties; they are in separate paragraphs; they are worded differently.  Courts 

favor a construction that renders every word operative.  See A. Scalia & B. 
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Garner, Reading Law: The Interpretation of Legal Texts 167, 174-79 (2012) 

(citing cases applying canon that, “[i]f possible, every word and every 

provision is to be given effect”).   

The statutory purpose also undermines EPA’s position.  Congress 

“intended the [RFS] Program to be a ‘market forcing policy’ that would 

create ‘demand pressure’ ‘to increase consumption’ of renewable fuel.”  

ACE, 864 F.3d at 705 (citations omitted).  Congress understood that 

establishing compliance obligations was an essential part of the initial 

regulatory framework, but it also imposed on EPA an annual obligation to 

consider whether its initial regulatory choice remained “appropriate” in 

light of agency experience and changing circumstances.10  EPA’s 

implementation of the Program depends upon applying the right 

obligations to the appropriate parties to cause market activity that increases 

the amount of renewable fuel in the nation’s transportation fuel supply.   

This is a monumental task and one EPA cannot satisfy without at 

least considering the appropriateness of the obligated parties, including 

                                            
10 History demonstrates the wisdom of this.  EPA’s initial regulatory choice 
was premised on administrative ease and assumed that where the 
obligation was assigned would not affect the market’s ability to meet 
statutory targets.  Experience has proven those premises incorrect, as EPA 
has conceded and the underlying record showed.  Congress wanted 
contemporary evidence brought to EPA’s attention and considered when 
setting volume requirements for the coming year. 
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what effect the omission of blenders has had and will continue to have.  As 

EPA recognizes, “[t]he fuels marketplace in the United States is large, 

diverse, and complex, made up of many different players with different, and 

often competing, interests.”  81 Fed. Reg. at 89,775.  “Substantial growth in 

the renewable fuel volumes…will require action by many different parts of 

the fuel market, and a constraint in any one part of the market can act to 

limit the growth….”  Id.  A fundamental premise of the Program is that EPA 

“can and will drive renewable fuel use.”  Id. at 89,748.  Accordingly, when 

assessing the amount of renewable fuel to require in 2017, EPA “considered 

the ability of the market to respond” to the standards it set.  Id.  To meet 

those obligations,  

the market will need to respond by some combination of 
increasing domestic production and/or imports of those 
biofuels that have fewer marketplace constraints, by expanding 
the infrastructure for distributing and consuming renewable 
fuel, and/or by improving the relative pricing of renewable fuels 
and conventional transportation fuels at the retail level to 
ensure that they are attractive to consumers.   

Id. at 89,790.  The ability of the market to respond, however, depends on 

economic incentives, including those arising from EPA’s decision regarding 

who is obligated and who is not.  To consider annually how much increased 

renewable fuel use to require without also considering the effect of who is 

obligated to meet those requirements would miss a crucial part of the 
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picture, which further demonstrates that a statutory interpretation allowing 

such an approach is impermissible.  

The Supreme Court addressed similar concerns in Michigan v. EPA, 

where it rejected an interpretation that EPA could disregard cost when 

deciding whether to regulate power plants under a statute requiring the 

Agency to “regulate electric utility steam generating units…if…such 

regulation is appropriate and necessary.”  135 S.Ct. 2699, 2707 (2015) 

(reviewing the Agency’s interpretation of 42 U.S.C. § 7412(n)(1)(A)).  It is 

just as unreasonable for EPA to interpret the RFS Program statute to 

disregard what Congress even more plainly made a “required element” of 

its annual determination.  42 U.S.C. § 7545(o)(3)(B)(ii).  Congress chose 

unambiguous language to emphasize EPA’s recurring duty to obligate those 

parties best able to “ensure” that the statutory volumes “are met” by 

requiring that EPA obligate “appropriate” parties each year.  Id.  

C. EPA Acted Arbitrarily and Capriciously in Refusing to 
Consider Whether It Was Obligating the “Appropriate” 
Parties.   

EPA not only exceeded its statutory authority by refusing to respond 

to comments regarding which parties to obligate, but also acted arbitrarily 

and capriciously in doing so.  EPA’s Proposed Rule invoked EPA’s general 

waiver authority based on “inadequate domestic supply.”  EPA sought 
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recommendations that would allow it to increase renewable fuel use while 

also accounting for “real-world constraints” that “have made the timeline 

laid out by Congress impossible to achieve.”  81 Fed. Reg. at 34,780.  

Commenters demonstrated that applying the 2017 obligations only to 

refiners and importers as EPA proposed to do would constrain available 

supply, while obligating appropriate parties, including blenders, would 

enhance supply.  Refusing to address petitioners’ comments by declaring 

the issue to be beyond the scope of the rulemaking was thus arbitrary and 

capricious.  See MVMA, 463 U.S. at 42-43 (agency that “entirely failed to 

consider an important aspect of the problem” acts arbitrarily and 

capriciously).  

EPA relied on its cellulosic waiver authority to lower statutory 

volumes for total renewable fuel, while also claiming to account for “the 

ability of the market to respond to the standards.”  81 Fed. Reg. at 89,748 

(emphasis added).  In this context particularly, it was unreasonable for EPA 

to exclude from consideration how its own regulatory choice—obligating 

refiners and importers, but not blenders—affected expected market 

reactions.   

The effects of that choice were well-documented in the record.  See 

Statement of the Case, Part II.A.2, supra.  For example, a National 
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Economic Research Associates study concluded that, “if EPA wants [the 

RFS program] to have any chance of meeting its original goals, it must 

consider changes to its design,” including obligating appropriate parties.11  

Independent refiners’ comments described “crippling” compliance costs 

resulting from RIN price spikes tied to failure to obligate appropriate 

parties.  For one company, RFS Program compliance costs exceeded the 

entire payroll for its 2,700 employees.12  Other commenters explained that 

the misplaced point of obligation incentivized unobligated RIN sellers to 

reap windfall profits instead of incentivizing increased renewable fuel sales.  

JA (Valero Comments 13) (EPA-HQ-OAR-2016-0004-1746).13  The 

Department of Energy described RIN sales in the existing market as 

generating “windfall profit[s].”14  These unattended-to defects will only 

become more problematic over time, because as required volumes of 

                                            
11 JA (Valero Comments, attached Petition for Rulemaking at 6 (citing NE-
RA Study 16)) (EPA-HQ-OAR-2016-0004-1746); see also supra n.4. 

12 JA (HollyFrontier Comments 3) (EPA-HQ-OAR-2016-0004-3602).   

13 See also JA (HollyFrontier Comments 4) (EPA-HQ-OAR-2016-0004-
3602); JA (Pep-Up Inc. Comments 1) (EPA-HQ-OAR-2016-0004-3572); JA 
(PetroTex Fuels Comments 1) (EPA-HQ-OAR-2016-0004-3546); JA 
(Rockport Group Comments 1) (EPA-HQ-OAR-2016-0004-3626); JA 
(Small Retailers Coalition Comments 2) (EPA-HQ-OAR-2016-0004-3574). 

14 See Small Refinery Exemption Study, Office of Policy and Int’l Affairs, 
U.S. Dep’t of Energy 35 (Mar. 2011), available at 
https://www.epa.gov/sites/production/files/2016-12/documents/small-
refinery-exempt-study.pdf.   
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renewable fuel increase, “the marketplace challenges associated with them 

also increase….”  81 Fed. Reg. at 34,798.  Allowing EPA to disregard 

systemic roadblocks of its own making frustrates the statute’s purposes.   

“One of the basic procedural requirements of administrative 

rulemaking is that an agency must…examine the relevant data and 

articulate a satisfactory explanation for its action.”  Encino Motorcars, LLC 

v. Navarro, 136 S.Ct. 2117, 2125 (2016) (quotation marks omitted); see 

also, e.g., Del. Dep’t of Nat. Res. & Envtl. Control v. EPA, 785 F.3d 1, 14-15 

(D.C. Cir. 2015) (“EPA cannot get away so easily from its obligations…to 

respond to relevant and significant comments,” because of its duty to 

“enable us to see what major issues of policy were ventilated…and why the 

agency reacted to them as it did.” (quotation marks omitted)).  Simply 

decreeing the issue out of bounds is one of the “conclusory statements 

[that] will not do; an agency’s statement must be one of reasoning.”  

Amerijet Int’l, Inc. v. Pistole, 753 F.3d 1343, 1350 (D.C. Cir. 2014) (internal 

quotation marks omitted). 

D. Other Proceedings Highlight the Need to Decide the 
Obligated-Parties Issue in this Case.  

EPA has implied that the collateral proceeding it opened in late 2016 

was sufficient to satisfy any duty it had to examine the appropriateness of 

obligated parties. For many reasons, the collateral proceeding should not 

USCA Case #17-1044      Document #1714168            Filed: 01/22/2018      Page 51 of 123



 37 
 

dissuade the Court from deciding the statutory construction issue at hand. 

The Court should not reward EPA for forcing Petitioners to petition for 

rulemaking by refusing to decide whether the statute permits EPA to do so.  

Otherwise, EPA could always evade judicial review in a statutory 

rulemaking by forcing interested parties to shuttle discrete issues into 

separate proceedings governed by variant timetables and disparate 

standards of judicial review.  Congress clearly mandated that each and 

every annual obligation imposed under the RFS Program shall be 

applicable to “appropriate” parties.  Congress did not intend that 

consideration of which parties to obligate be shunted to a collateral 

proceeding of indefinite duration that occurs only at EPA’s whim and is 

disconnected from the annual statutory determination. 

EPA has a statutory duty to consider the appropriateness of parties in 

determining annual renewable fuel obligations required each year. Related 

comments require a response in the context of those annual 

determinations. And EPA must provide reasoned explanations for its 

decisions, which this Court can review on a defined timetable.  In contrast, 

for seven years EPA excluded the obligated-parties issue from annual 

determinations and thereafter confined it to a single collateral proceeding 

which was initiated only by separate petitions, in which EPA had no 
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deadline to act, which EPA let lie dormant for years, and from which EPA 

likely will claim a deferential standard of review applicable to decisions 

whether or not to initiate new rulemakings.   

Having forced Petitioners to file petitions for rulemaking only to deny 

them, EPA should not be permitted to use the collateral proceeding to avoid 

addressing applicability of annual obligations for 2017 and years following.  

When the 2017 Rule issued, EPA had made no decision in the collateral 

proceeding.  EPA opened a docket for that proceeding only days before 

issuing the 2017 Rule.  The final decision in the collateral proceeding, 

issued almost a year after the 2017 Rule, was not made in the context of the 

2017 obligations (or any annual obligations) and thus does not satisfy EPA’s 

obligation to consider the issue in connection with annual determinations.  

If the collateral proceeding denial were to preclude review in this case, 

nothing would prevent EPA from refusing ever again to consider whether it 

is obligating appropriate parties.  Such collateral proceedings may have 

relevance in future annual determinations, but the statute at least requires 

that in the context of those determinations, EPA respond to comments with 

a reasoned explanation why past collateral determinations regarding which 

parties to obligate do or do not remain valid given the circumstances 

present in that particular year.  EPA routinely assumes an analogous 
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burden when faced with comments questioning its repeat use of past 

methodology for setting volume requirements.  

By taking an issue critical to the functioning of the RFS Program off 

the table, EPA denied Petitioners a notice-and-comment procedure that the 

statute plainly guarantees them.  Ignoring such comments is not only 

arbitrary and capricious, see Argument Part I.C, supra, it violates 

Petitioners’ procedural rights to have decisions made pursuant to the 

congressionally-mandated process.  See, e.g., Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 572 n.7 (1992) (court can adjudicate failure to 

respect a “procedural right” despite inability to show that a different result 

would obtain); Sugar Cane Growers Co-op. of Florida v. Veneman, 289 

F.3d 89, 94 (D.C. Cir. 2002) (“A plaintiff who alleges a deprivation of a 

procedural protection to which it is entitled never has to prove that if he 

had received the procedure the substantive result would have been 

altered.”).  Petitioners are directly burdened by the obligation and directly 

affected by the procedural requirement to ensure that obligations are 

applied “appropriate[ly].” 

Finally, the pending review of the collateral proceeding does not 

alleviate the need to decide the issue presented here.  In fact, when 

Petitioners proposed severing the obligated-parties issue and consolidating 
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it with petitions challenging the proposed denial in the collateral 

proceeding, EPA successfully objected that the collateral proceeding is 

“quite distinct” from an annual rulemaking and that consolidation “would 

combine unrelated issues.”  Dkt. #1704206 2, 6 (opposing motion to sever).  

The issue presented here is recurring and critical to the RFS Program’s 

continued functioning.   

The statute clearly requires EPA to determine annually that its 

renewable fuel obligation for the year is applicable to the “appropriate” 

parties.  EPA admittedly failed to do so, which requires remand. 

II. EPA’S CELLULOSIC BIOFUEL REQUIREMENTS ARBI-
TRARILY AND CAPRICIOUSLY RELY ON INCOMPLETE 
AND FLAWED INFORMATION. 

A. EPA’s Methodology Chronically Overestimates Actual 
Production. 

The Clean Air Act requires EPA to reduce the applicable volume of 

cellulosic biofuel to the “projected volume available during [the upcoming] 

calendar year.”  42 U.S.C. § 7545(o)(7)(D).  This provision is a “non-

discretionary safety valve” designed to prevent EPA from putting obligated 

parties in an “impossible or highly punitive” position by making overly op-

timistic cellulosic-biofuel projections.  API, 706 F.3d at 479.  Because cellu-

losic biofuel requirements can only be met through use of a cellulosic biofu-

el RIN or the purchase of a cellulosic biofuel credit from EPA, Congress 
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recognized that such overly optimistic projections must be avoided. 

In estimating cellulosic biofuel volume, EPA must use “a projection 

that aims at accuracy, not at deliberately indulging a greater risk of over-

shooting than undershooting.”  Id.  A methodology may be “unbiased,” 81 

Fed. Reg. at 89,761, but still be arbitrary and capricious if used continually 

despite demonstrable inaccuracy.  EPA repeatedly has overshot the mark in 

estimating cellulosic-biofuel volumes, without course correction.  Whether 

biased or not, EPA’s methodology cannot survive arbitrary-and-capricious 

review.   

Since 2010, EPA’s projections of liquid cellulosic biofuel production 

have exceeded actual production by more than 50 million gallons in an in-

dustry that did not even produce more than 1 million gallons in total during 

the first four years of the program: 
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RFS  
Compliance 
Year 

Cellulosic  
Biofuel Volume 
Projected in  
Final Rule  
(ethanol-
equivalent  
million gallons) 

Actual Cellulosic 
Biofuel  
Production  
(ethanol-
equivalent  
million gallons) 

Difference 
Rule vs.  
Actuals  
(ethanol-
equivalent 
million  
gallons) 

Annual 
Percentage 
Error in 
Cellulosic 
Biofuel 
Projection  

2010 6.5 0.00 6.5 100% 

2011 6.0 0.00 6.0 100% 

2012 10.45 0.02 10.43 99.8% 

2013 6.0 0.81 5.19 86.5% 

2014 Due to the tardiness of its rulemaking, EPA abandoned its 
methodology for 2014 and 2015.* 2015 

2016 230.0 190.78 39.22 21.0% 

* Volumes for 2014 were set at actual production; for 2015 EPA used 
actual production for the first 9 months of the year.  80 Fed. Reg. at 77,499.   
 

This overestimation has forced obligated parties to purchase millions of cel-

lulosic biofuel credits from EPA.  In five out of six years where EPA project-

ed cellulosic biofuel production for a full year (2010-2013 and 2016), EPA 

overestimated actual production.  The only time EPA underestimated cellu-

losic biofuel production was when it miscalculated production for the last 

three months of 2015.  Obligated parties should not be penalized for EPA’s 

chronic inaccuracy.  Cf. 81 Fed. Reg. at 89,758 (declining to adjust compo-

nents of the methodology due to the complexity of doing so).   

The deference courts typically give to the technical judgments of an 

agency delegated implementing authority by Congress has no place when 
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that agency demonstrates its lack of expertise by erring so grossly year after 

year after year.  

B. EPA Relied on Incomplete and Flawed Information. 

First, although EPA had set a 230-million-gallon standard for 2016, it 

thereafter estimated that only 198 million cellulosic biofuel RINs would ac-

tually be generated.  JA (Assessment of the Accuracy of Cellulosic Biofuel 

Production Projections in 2015 and 2016) (EPA-HQ-OAR-2016-0004-

3687).  For 2017, facing the 2016 “over prediction” its prior method pro-

duced, EPA announced that it “intend[ed] in the final rule to use updated 

EIA projections of gasoline and diesel fuel consumption [which EPA did not 

yet have], as well as updated information on expected production of cellulo-

sic biofuels.”  81 Fed. Reg. at 34,780.   

In the 2017 Rule, however, EPA did not receive updated information 

from EIA that was necessary to project cellulosic biofuel production.  EIA 

provided projections to EPA on October 19, 2016, but addressed only liquid 

cellulosic biofuel.  See 81 Fed. Reg. at 89,757; JA (EIA Projections of Trans-

portation Fuel for 2017) (EPA-HQ-OAR-2016-0004-3646).  Liquid cellulo-

sic biofuel represents only 13 million gallons of EPA’s 311-million-gallon 

projected volume of cellulosic biofuel in 2017.  81 Fed. Reg. at 89,760.  In 

other words, EPA had no updated information from EIA concerning 96% of 
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its projected volume for cellulosic biofuel. 

EPA failed to obtain estimates from EIA in a timely fashion regarding 

“biogas from landfills, municipal wastewater treatment facilities, separated 

MSW digesters, or agricultural digesters.”  81 Fed. Reg. at 89,757.  EPA did 

not request such information initially or after receiving incomplete infor-

mation, despite receiving comments noting that EPA’s consistent upward 

departure from EIA estimates exacerbates EPA’s already inaccurate projec-

tions.  JA (API Comments 31) (EPA-HQ-OAR-2016-0004-2714).  This un-

dermines EIA’s central, statutory role in the projection of cellulosic biofuel 

production and the determination of annual volume requirements.  EIA 

“shall provide” an estimate of “cellulosic biofuel projected to be sold or in-

troduced into commerce in the United States.  42 U.S.C. § 7545(o)(3)(A).  

And EPA is to determine the projected volume of cellulosic biofuel “based 

on” EIA’s estimate.  42 U.S.C. § 7545(o)(7)(D)(i).  While “Congress didn’t 

contemplate slavish adherence by EPA to the EIA estimate,” the estimate is 

still to be afforded “great respect” in projecting cellulosic biofuel produc-

tion.  API, 706 F.3d at 478.  Instead of working with the EIA to develop in-

formation EPA could use, EPA instead shirked its statutory duty by conven-

iently “limiting the scope of our projection to the companies assessed by 

EIA.”  81 Fed. Reg. at 89,758.  EPA thus failed to consider an important as-
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pect of the problem before it.  See MVMA, 463 U.S. at 43. 

Second, EPA also considered information from the cellulosic 

CNG/LNG industry (and from facilities not registered to generate RINs), 

JA (October 2016 Assessment of Cellulosic Biofuel Production from Biogas 

2-4) (EPA-HQ-OAR-2016-0004-3711), without revealing the specific pro-

jections that formed the technical basis for the rule, JA (October 2016 Cel-

lulosic Biofuel Individual Company Projections for 2017) (withheld as CBI)) 

(EPA-HQ-OAR-2016-0004-3712). EPA’s reliance on undisclosed infor-

mation from entities with a direct financial interest in the outcome of the 

rule was arbitrary and capricious.    

Further, the cellulosic industry estimates unduly discount the possi-

bility of failure, resulting in a methodology inherently biased towards gross 

overestimation, e.g., JA (AFPM Comments 9-11) (EPA-HQ-OAR-2016-

0004-1814); JA (API Comments 27-29) (EPA-HQ-OAR-2016-0004-2714), 

instead of “what will actually happen,” API, 706 F.3d at 479 (emphasis in 

original).  Although this Court upheld EPA’s reliance on its methodology in 

ACE, see 864 F.3d at 727-29, such reliance becomes arbitrary and capri-

cious—and ripe for renewed scrutiny—when it proves to be wrong year after 

year, see API, 706 F.3d at 477 (noting predictive methodology “can look 

more arbitrary the longer it is applied”).  
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Third, when estimating production, EPA identifies a range of low and 

high production for each facility, and then, for companies actually produc-

ing, uses the 50th percentile of the range for its actual projection.  81 Fed. 

Reg. at 89,758-60.  For the low end, EPA uses those facilities’ actual pro-

duction in prior years, despite acknowledging that doing so continually 

overestimates future production.  Id.; JA (API Comments 28-29) (EPA-HQ-

OAR-2016-0004-2714).  EPA’s stated belief that production would not drop 

below past levels at any of the evaluated companies cannot be squared with 

the fact that a large number of companies, including two on which EPA re-

lied for setting 2016 requirements, have ceased producing cellulosic biofuel 

altogether.  JA (Response to Comments 444) (EPA-HQ-OAR-2016-0004-

3753); JA (API Comments 29, App. B 11-12) (EPA-HQ-OAR-2016-0004-

2714).  Further, it is unreasonable to assume a cellulosic biofuel business 

can only become increasingly productive, which EPA does by using a pro-

jection higher than a prior year’s performance.  81 Fed. Reg. at 89,760.  

EPA’s failure to acknowledge, much less learn from, prior experience fatally 

undercuts its projections. 

C. EPA’s Errors Reveal Its Failure to Provide a “Neutral 
Aim at Accuracy.”15  

EPA’s final 2017 cellulosic-biofuel standard of 311 million gallons rep-

                                            
15 API, 706 F.3d at 476. 

USCA Case #17-1044      Document #1714168            Filed: 01/22/2018      Page 61 of 123



 47 
 

resents an 81-million-gallon increase over EPA’s estimate for 2016 produc-

tion.  In projecting a 35% production increase using the same methodology 

that produced previous overestimations, EPA ignored the substantial risk 

that it would again over-predict cellulosic-biofuel production and unneces-

sarily impose “highly punitive” financial consequences on obligated parties.   

EPA received comments that it should rely on actual production to set 

cellulosic biofuel standards.  JA (AFPM Comments 10) (EPA-HQ-OAR-

2016-0004-1814).  EPA rejected this approach without a substantive expla-

nation, stating only that “it would not be appropriate to adopt a methodolo-

gy that relied exclusively or excessively on RIN generation volumes.”  JA 

(Response to Comments 447) (EPA-HQ-OAR-2016-0004-3753).  This is 

not a reasoned response, especially when EPA has consistently overesti-

mated cellulosic biofuel production.  EPA provided no explanation as to 

why including historical production in its methodology would not better 

predict future production.  

EPA apparently believes its errors are inconsequential because it both 

overestimates and underestimates at the same time.  See 81 Fed. Reg. at 

89,758; JA (Response to Comments 442) (concluding that because views on 

method diverge, no consensus was reached, and prior projections were 

“reasonably accurate,” EPA would not adjust the model) (EPA-HQ-OAR-
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2016-0004-3753).  But being wrong in each direction does not make the 

projections reasonable or neutral.  Two wrongs do not make a right, even in 

an EPA rulemaking.  

Moreover, when EPA overestimates cellulosic biofuel, obligated par-

ties must purchase cellulosic-biofuel credits, at $2.00 each, from EPA.16  

EPA’s overestimation in this category costs obligated parties tens of mil-

lions of dollars.17  

III. EPA IMPROPERLY BASED OTHER 2017 OBLIGATIONS ON 
DEMONSTRABLY FLAWED METHODOLOGY. 

When EPA finds a cellulosic-production shortfall and accordingly re-

duces the cellulosic volume as required by statute, it may also reduce total 

renewable fuel and advanced biofuel volumes “by the same amount or a 

lesser extent.”  42 U.S.C. § 7545(o)(7)(D)(i).  Although EPA retains broad 

discretion in this regard, Monroe Energy, 750 F.3d at 915; ACE, 864 F.3d 

at 733, still it must provide a reasoned basis for exercising the waiver only 

“to a lesser volume,” see ACE, 864 F.3d at 731, 735.  EPA failed at that task.  

                                            
16 Cellulosic Waiver Credit Price Calculation for 2017, November 2016, 
available at https://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P100QQ3T.pdf 
(last visited Jan. 19, 2018). 

17 For 2016, EPA overestimated cellulosic biofuel production by over 39 mil-
lion gallons. A similar (or greater) overestimation in 2017 will cost obligat-
ed parties $2 million for each 1 million gallons of the overestimate.  Cellulo-
sic credits are only good for compliance in the year EPA makes them avail-
able.  See 40 C.F.R. § 80.1456(b)(1). 
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EPA used a two-step process to determine the level of total renewable 

fuel.  First, it determined “reasonably attainable” volumes of advanced bio-

fuel.  Second, it used the cellulosic waiver authority to provide an equiva-

lent reduction in total renewable fuel.  81 Fed. Reg. at 89,763.  Applying 

this methodology, EPA chose not to waive advanced biofuel and total re-

newable fuel by the full amount of the cellulosic waiver, but set the volumes 

for advanced biofuel and total renewable fuel at a level 469 million gallons 

higher than if the Agency had given full effect to the cellulosic biofuel re-

duction.  Id. at 89,762 Table IV.A-1.  

In declining to invoke the full amount of the cellulosic waiver, EPA 

failed to justify the volumes of advanced biofuel and total renewable fuel it 

set.  Given the information available to EPA in 2016, it was arbitrary and 

capricious to raise advanced biofuel volumes by 670 million gallons in 

2017.  Substantial evidence in the record also shows EPA seriously underes-

timated the amount of E0 and overestimated the amount of E15 and E85 

that would be produced and consumed in 2017—critical calculations given 

the total renewable fuel standard is largely met through ethanol-blended 

gasoline.  EPA should have further reduced the volume of total renewable 

fuel beyond the amount reduced for advanced biofuel. 
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A. EPA Arbitrarily and Capriciously Set Advanced-Biofuel 
Volumes. 

Even considering the market’s ability to respond over time, EPA con-

tinues to rely on unrealistic assumptions about near-term performance 

when setting advanced-biofuel volumes.   

First, in the 2017 Rule, EPA set the 2017 advanced-biofuel volume at 

4.28 billion gallons, a 670-million-gallon increase over 2016. Although this 

exceeded what Congress envisioned for non-cellulosic advanced biofuel in 

2017,18 EPA justified it as “well below the level of such fuels Congress ex-

pected would be used by 2022.”  JA (Response to Comments 214) (empha-

sis added) (EPA-HQ-OAR-2016-0004-3753).  Congress specified applicable 

volumes of renewable fuel for each calendar year.  See 42 U.S.C. § 

7545(o)(2)(B).  Therefore, by comparing 2017 volumes with 2022 statutory 

targets, EPA departed from Congress’s intent.  MVMA, 463 U.S. at 43.    

Second, while actual imports of sugarcane ethanol in 2014 and 2015 

were 64 and 89 million gallons, respectively, EPA estimated 200 million 

gallons for 2017.19  This level also substantially exceeded EPA’s projection 

                                            
18 The statute provides for 9.0 billion gallons of advanced biofuel in 2017 
and 5.5 billion gallons of cellulosic biofuel, meaning that 3.5 billion gallons 
of advanced biofuel may consist of non-cellulosic biofuel.  42 U.S.C. 
§  7545(o)(2)(B)(II)-(III). 

19 The 2014 and 2015 numbers reflect imports of Brazilian sugarcane etha-
nol, which comprises the vast majority of imported sugarcane ethanol. 
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of such imports for 2016 (76 million gallons).  81 Fed. Reg. at 89,765.  Be-

cause sugarcane ethanol is the “predominant source of advanced biofuel 

other than cellulosic biofuel and [bio-based diesel],” id. at 89,763, this error 

is especially consequential.  API highlighted these deficiencies, JA (API 

Comments 24) (EPA-HQ-OAR-2016-0004-2714); the Renewable Fuels As-

sociation, an ethanol-use advocate, agreed, JA (Renewable Fuels Associa-

tion Comments 5-6) (EPA-HQ-OAR-2016-0004-1695).  

EPA not only failed to justify a 2017 import estimate dramatically 

higher than 2014-2015 actual imports and 2016 projected imports, but also 

paradoxically noted that 2017 circumstances would not be significantly dif-

ferent from 2016.  81 Fed. Reg. at 89,763.  EPA said it did not believe the 

2017 estimate was too high “given that there have also been domestically-

produced volumes of advanced ethanol in the past,” JA (Response to Com-

ments 190) (EPA-HQ-OAR-2016-0004-3753), but that is nonsensical.  

EPA’s estimate for imported sugarcane ethanol has nothing to do with do-

mestically-produced advanced ethanol.  The 2017 Rule also notes that 200 

million gallons exceeds recent amounts, but is lower than the historic max-

imum.  81 Fed. Reg. at 89,764.  This is a fact, not a reasoned basis for EPA’s 

decision.  EPA’s failure to adjust its methodology in the face of reality is in-

herently arbitrary and capricious. 
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Third, EPA failed to adequately account for the E10 blendwall, JA 

(API Comments 24) (EPA-HQ-OAR-2016-0004-2714), which EPA recog-

nizes acts as a constraint on overall consumption of ethanol, 81 Fed. Reg. at 

89,774.  API commented that, because of the blendwall, EPA should pre-

sume any sugarcane ethanol included in EPA’s calculations “will displace 

domestic corn ethanol.”  JA (API Comments 24) (EPA-HQ-OAR-2016-

0004-2714).  Stating without explanation that “we disagree” with that view, 

JA (Response to Comments 190) (EPA-HQ-OAR-2016-0004-3753), EPA 

failed to account for this displacement and thereby arbitrarily inflated the 

2017 advanced-biofuel volume.  

Fourth, EPA did not sufficiently analyze constraints on advanced bi-

omass-based diesel use.  JA (API Comments 36) (EPA-HQ-OAR-2016-

0004-2714).  In focusing solely on the availability of qualifying feedstocks 

to produce an estimated volume, EPA disregarded whether the volume it 

estimated would be consumed in U.S. transportation fuel.  API highlighted 

the need to assess the volume estimates in light of the increase in other 

fuels that are also compatible with existing infrastructure.  Id.  Further, 

EPA must account for the extent to which the RFS Program has not result-

ed in changes in infrastructure to allow the increased use of renewable 

fuels.  Id.  But EPA, in estimating the total amount of biomass-based diesel 
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contributing to the total renewable fuel requirement (of which advanced bi-

omass-based diesel is a significant part), once again worked backwards, 

adding up the amounts of other fuels comprising that total, subtracting that 

amount from its desired end goal, and then “considered whether the supply 

of total biodiesel and renewable diesel would be adequate to satisfy a re-

quirement of 19.28 billion gallons.”  81 Fed. Reg. at 89,781.  Again deviating 

upwards from the Proposed Rule, EPA estimated that 2.9 billion gallons 

was reasonably attainable in 2017, an increase of 400 million gallons from 

2016.  Id. at 89,782.  In coming to this reverse-engineered conclusion, EPA 

acknowledged the estimate was more uncertain than the total renewable 

fuel volume but pressed on, concluding without factual justification that 

other types of fuel could make up for the shortfall.  Id. at 89,789.  Making 

an estimate that EPA believes may be too high to arrive at its desired total 

renewable fuel amount is not reasoned decisionmaking.20     

B. EPA Impermissibly Ignored Evidence of Higher E0 
Use. 

EPA also erred by underestimating E0 demand in the U.S. and disre-

garding commenters’ data regarding actual E0 use.  

                                            
20 At the same time, EPA anticipated additional biofuel could compensate 
for any ethanol shortfalls, concluding that “the market will ultimately de-
termine” the extent to which compliance is achieved.  81 Fed. Reg. at 
89,780.  EPA, therefore, is arbitrarily setting the standards without candid-
ly assessing whether the industry can actually comply.  
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First, without adequate explanation EPA discounted EIA data show-

ing that 2015 E0 demand was essentially the same as in 2011, approximate-

ly 5 billion gallons.  JA (AFPM Comments 17-20) (EPA-HQ-OAR-2016-

0004-1814); 81 Fed. Reg. at 89,776.  EPA claims EIA did not adequately ac-

count for downstream ethanol blending.  81 Fed. Reg. at 89,776.  But EPA’s 

estimate of 200 million gallons of E0 use in 2017 is lower even than the 

demand reported by the Iowa Department of Revenue for that state alone 

in 2015 (220.3 million gallons)—new information not available to EPA in 

the 2014–2016 rulemaking.  JA (API Comments 6 (citing Iowa Dept. of 

Revenue, 2015 Retailers Fuel Gallons Annual Report, April 2016, available 

at http://bit.ly/2CjXM6J)) (EPA-HQ-OAR-2016-0004-2714).  The Iowa 

data also underscores by how much EPA’s estimate of 700 million gallons 

of U.S. E0 use in 2015 undershot the mark, because Iowa’s totals represent 

almost one-third of EPA’s estimated national total amount.  This defies 

common sense given that, as EPA acknowledges, E0 is consumed in high 

amount by marine vessels.   

Nor, for example, does EPA explain why the market would suddenly 

and dramatically de-select E0 for use in marine and other engines (e.g., 

outdoor equipment); even EPA recognizes that “[r]ecreational marine en-

gines represent a market segment that we believe would be particularly dif-
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ficult to completely transition from E0.”  81 Fed. Reg. at 89,775.  It is inher-

ently contradictory to conclude that use of E0 in marine vessels is “not [] 

significantly influenced by the standards [EPA] sets” and then assume that 

this use will decline substantially between 2015 and 2017.  Id. at 89,776.  

EPA makes no effort to explain who, exactly, would be using E0 in 2015 but 

abruptly transition away from it by 2017, if EPA’s standards do not influ-

ence marine vessels to do so.   

Second, even presuming EPA is correct in asserting that the EPA 

Moderated Transaction System (“EMTS”) provides “more accurate infor-

mation on actual use of ethanol in motor fuel than EIA’s survey data,” id., it 

does not explain how its own E0 projection, based on EMTS data of 700 

million gallons of E0 use in 2015, justifies a precipitous drop to 200 million 

gallons in 2017.  EPA cannot, without support, credibly assert that E0 use 

will fall by 65% in just two years.  EPA simultaneously takes the contradic-

tory positions that, on the one hand, the RFS Program does not require 

production of any particular fuel and there are no impediments to produc-

ing E0, and, on the other hand, “the RFS program would result in all but a 

tiny portion…of gasoline to contain at least 10% ethanol,” driving E0 use 

down by two-thirds in two years.  Id. at 89,775.  EPA attempts to minimize 

the import of its estimate by stating it is not limiting producers to 200 mil-
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lion gallons, but rather is estimating for purposes of setting the RFS vol-

umes.  Id. at 89,776.  This is precisely the point.  EPA’s estimation has sig-

nificant downstream impacts; EPA’s casual presumption that “the market 

will compensate” for any error on EPA’s part by providing higher volumes 

of renewable fuels disregards the inelastic nature of the market, i.e., pro-

ducers cannot force consumers to absorb the additional renewable fuel vol-

ume.     

In sum, EPA did not adequately justify its conclusion that E0 supply 

would be only 200 million gallons in 2017.  The actual amount of E0 likely 

resides somewhere between EIA’s and EPA’s estimates; it was arbitrary and 

capricious for EPA not to account for Petitioners’ comments that EPA got it 

wrong. 

C. EPA Continues to Overestimate E15 and E85 Use. 

EPA’s general approach as applied to estimates for E15 and E85 is 

equally flawed and renders EPA’s conclusions arbitrary and capricious.   

In the 2017 Rule, EPA estimated E15 and E85 supply would be 728 

and 275 million gallons, respectively.  81 Fed. Reg. at 89,777, 89,780.  Be-

cause EPA did not provide specific estimates for E15 or E85 in the Proposed 

Rule, Petitioners could not comment with precision on EPA’s methodology 

or calculations.  Nevertheless, Petitioners’ comments regarding EPA’s gen-
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eral approach apply equally to EPA’s specific volumes and show why EPA’s 

conclusions are arbitrary and capricious.   

1. EPA failed to support E15 volumes with verifiable, credi-
ble information. 

EPA estimated 728 million gallons of E15 would be sold in 2017, fo-

cusing on how many retail stations would offer it.  Id. at 89,776.  Although 

EPA estimated that as of fall 2016 about 400 stations were registered to sell 

E15,21 and concluded that raising requirements “would be unlikely to result 

in dramatic increases in the number of additional retail stations offering 

E15 in 2017 beyond those that may be upgraded through existing grant pro-

grams,” EPA nevertheless assumed a four-fold increase in retail stations of-

fering E15 in 2017.  Id. at 89,777.  EPA never acknowledged that its retail-

station estimate for 2016 (700) had overshot the mark by about 300 sta-

tions (making the estimate off by about 40%), JA (AFPM Comments 21) 

(EPA-HQ-OAR-2016-0004-1814), much less reconciled this apparent 

methodological flaw with its still-higher projection for 2017.  EPA’s analysis 

                                            
21 EPA’s statement in the 2017 Rule regarding the “about 400” retail sta-
tions in fall 2016 were registered to offer E15 directly conflicts with the con-
clusion of David Korotney, an EPA employee on whose memoranda EPA 
heavily relies.  Mr. Korotney concluded that 330 retail stations were regis-
tered to offer E15.  JA (Projections of Retail Stations Offering E15 and E85 
in 2017 1) (EPA-HQ-OAR-2016-0004-3751).  Even more confounding is 
that both the 2017 Rule and the Korotney Memorandum reference the same 
source for the information—RFG Survey Association. 
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defies logic; the Court should not continue to defer to an Agency’s “expert 

judgment” where errors in facts or logic extend over many years. 

In justifying its excessive estimates for E15, EPA claims reliance on 

data regarding the Biofuels Infrastructure Partnership and Prime the Pump 

programs, but cites only conversations with individuals at the Renewable 

Fuels Association, the National Renewable Energy Laboratory, and the U.S. 

Department of Agriculture to support its conclusions, instead of any objec-

tively verifiable data.  E.g., JA (Estimates of E15 and E85 Volumes in 2017 2 

nn.3, 4) (EPA-HQ-OAR-2016-0004-3748); JA (Projections of Retail Sta-

tions Offering E15 and E85 in 2017 1 nn.2, 3) (EPA-HQ-OAR-2016-0004-

3751).  The public’s inability to verify the information EPA relied upon 

taints the credibility of EPA’s final decision, rendering EPA’s conclusion ar-

bitrary and capricious.   

Turning from the number of retail stations to the amount of gas an-

nually used per station, EPA more than tripled its estimate, from 916,000 

gallons per year (the national average in 2016), to 2.8 million.  To support 

this leap, EPA adopted a figure provided by “[o]ne stakeholder that is ac-

tively and directly working with many of the retailers” using Biofuels Infra-

structure Partnership and Prime the Pump program funds.  81 Fed. Reg. at 

89,777.  This stakeholder, judging from one of the Korotney memoranda, is 
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an individual from Growth Energy, an ethanol trade association.  JA (Pro-

jections of Retail Stations Offering E15 and E85 in 2017 1 n. 4) (EPA-HQ-

OAR-2016-0004-3751).  EPA asserts it accepted this figure because it did 

not have “more comprehensive information,” JA (Estimates of E15 and E85 

Volumes in 2017 2) (EPA-HQ-OAR-2016-0004-3748), but appears to have 

made no effort to ascertain whether that figure is even in the ballpark of re-

ality.  While EPA is not necessarily required to determine with precision the 

exact amount of gasoline sold at these retail stations, it cannot triple its es-

timate of gallons sold based on an unverifiable number known only to EPA 

and the individual providing it.  This is hardly reasoned decisionmaking.  

Similarly, EPA used data from Iowa indicating E15 was sold at a rate 

of 15% of all gasoline (E10) sales.  This percentage of sales was used to de-

rive EPA’s 728-million-gallons estimate for E15 “given the absence of spe-

cific data” indicating otherwise.  JA (Estimates of E15 and E85 Volumes in 

2017 2) (EPA-HQ-OAR-2016-0004-3748).  EPA recognized that in Iowa, 

“agriculture plays a very significant economic role” with consumers “as well 

educated (or better educated) about their vehicles’ compatibility with high-

er ethanol blends such as E15 as are consumers anywhere else in the U.S.”  

Id.  Despite this tacit acknowledgement that Iowans may use more E15 than 

other Americans, EPA never considered adjusting its 15% figure downward 
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for other regions, arbitrarily ignoring a material fact in its analysis.     

EPA also estimated total 2015 E15 use was “unlikely to have exceeded 

about 100 million gallons.”  JA (Ethanol Consumption in 2015 and Esti-

mates of E0 Use n.3) (EPA-HQ-OAR-2016-0004-3749).  Therefore, EPA 

lacks a technical basis to assume E15 sales will increase over 700% in two 

years despite only a marginal increase in available fueling infrastructure for 

E15.  See JA (Projections of Retail Stations Offering E15 and E85 in 2017 3) 

(noting the “very slow” E15 retail station growth since 2011—only 120 sta-

tions by the end of 2015) (EPA-HQ-OAR-2016-0004-3751). 

Further, AFPM and API provided information that barriers still re-

main to E15 usage, including lack of warranty coverage for vehicles fueled 

with E15.  E.g., JA (AFPM Comments 22) (EPA-HQ-OAR-2016-0004-

1814); JA (API Comments 17) (EPA-HQ-OAR-2016-0004-2714).  EPA 

summarily dismissed these comments.  See 81 Fed. Reg. at 89.776.  In the 

Response to Comments, EPA simply asserted that vehicle compatibility was 

sufficient for purposes of estimation.  JA (Response to Comments 113) 

(EPA-HQ-OAR-2016-0004-3753).  EPA acted arbitrarily and capriciously 

by not carefully weighing the comments received and responding substan-

tively to the issue of warranties not covering E15 use. 

Viewed in light of these methodological and procedural flaws, EPA’s 
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conclusion that 728 million gallons of E15 was a reasonable estimate for 

2017 was arbitrary and capricious.             

2. EPA’s E85-use estimate does not grapple with the highly 
uncertain data EPA used. 

Although the Proposed Rule estimated only a range of 2017 E85 vol-

ume, 81 Fed. Reg. at 34,787, in the 2017 Rule EPA estimated 275 million 

gallons of E85 would be sold.  81 Fed. Reg. at 89,780.  The record does not 

support that amount.   

EPA acknowledged 275 million gallons would be “an increase of al-

most 40% in just one year from the 200 million gallons” EPA estimated for 

2016, and attributed the increase to “the significant increase in the number 

of stations projected to offer E85 in 2017.”  81 Fed. Reg. at 89,780.  As with 

E15, EPA prioritized the number of stations selling the fuel over the number 

of vehicles actually equipped to use it.  Id. at 89,778.  And as with E15, the 

record is replete with information on the substantial barriers to greater E85 

usage, including a lack of compatible infrastructure, a substantial mileage 

penalty for using E85 (fewer miles per gallon), and the high price of the fuel 

relative to its energy content.  See JA (AFPM Comments 24-28) (EPA-HQ-

OAR-2016-0004-1814); JA (API Comments 6-17) (EPA-HQ-OAR-2016-

0004-2714).  API also provided information to EPA suggesting the number 

of stations offering E85 has been declining.  JA (API Comments 14-15) 
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(EPA-HQ-OAR-2016-0004-2714).  Even in Minnesota, where E85 stations 

increased between 2014 and 2015, E85 sales declined, and that was despite 

the price discount being 21 percent or more.  JA (AFPM Comments 25) 

(EPA-HQ-OAR-2016-0004-1814).  This calls into question EPA’s assump-

tion that the number of stations alone drives E85 use.  API also pointed to 

the considerably lower profitability of E85 as a negative indicator of use.  

JA (API Comments 16) (EPA-HQ-OAR-2016-0004-2714).   

EPA’s analysis of E85 was arbitrary and capricious for another rea-

son.  Because E85 contains less energy on a volumetric basis than E10, it 

must be priced at a discount of 22% to provide consumers with the same 

value on an energy-equivalent basis.  JA (Estimating Achievable Volumes of 

E85 2) (EPA-OAR-HQ-2016-0004-0071).  In projecting E85 volumes for 

2017, EPA assumed a price discount of 22%.  81 Fed. Reg. at 89,780.  Yet its 

own analysis showed that E85 prices had never come close to a discount of 

this size on an annual basis, id. at 89,779, and EPA gave no reason to con-

clude that 2017 would be any different than the past.  JA (Monroe Com-

ments 6-9, 12-16) (EPA-OAR-HQ-2016-0004-1869). 

EPA improperly glossed over all these points, simply saying that 

“[d]espite these conflicting comments, we believe it is appropriate to ac-

count for expanding infrastructure….”  JA (Response to Comments 121) 
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(EPA-HQ-OAR-2016-0004-3753).  EPA’s single-minded focus on counting 

retail stations offering the fuel, instead of evaluating actual sales of the 

product, coupled with EPA’s blatant disregard for facts challenging its as-

sumptions, shows it unlawfully failed to consider an important aspect of the 

problem.  MVMA, 463 U.S. at 43. 

D. EPA Abused Its Discretion by Declining to Fully Invoke 
its Cellulosic Waiver Authority. 

EPA’s flawed methodology for setting volume requirements for total 

renewable fuel resulted in an arbitrary final standard that was not based on 

the Agency’s actual assessment of potential volumes.  Instead, EPA deter-

mined that the cellulosic waiver authority could be used to reduce the vol-

ume of total renewable fuel only by the amount that the cellulosic biofuel 

waiver is used to reduce the volume of advanced biofuel.  EPA then reverse-

engineered its analysis to conclude that the resulting volume of total re-

newable fuel was “reasonably attainable” based on the flawed analysis de-

scribed above that departed from reasoned decisionmaking. 

EPA thus abused its discretion in declining to invoke its cellulosic 

waiver authority in sufficient amount to allow obligated parties to reasona-

bly comply with EPA’s mandate.  Time and again in the 2017 Rule and sup-

porting documents, EPA acknowledged the uncertainty inherent in its over-

ly-optimistic estimates, but asserted that other fuels could compensate for 
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shortfalls in volumes resulting from EPA’s errors.  See supra n.20.  And 

EPA has recognized that “[t]o the extent we may over-estimate supply in 

setting the advanced biofuel requirement, we can create a situation where 

compliance costs dramatically escalate and/or obligated parties are either 

unable to comply or compliance requires a substantial drawdown in the col-

lective bank of carryover RINs.”  81 Fed. Reg. at 89,763.  But EPA did not 

account for what would happen if all of its estimates are too high, leading to 

sharply escalating RIN prices and injuring obligated parties and consum-

ers.     

CONCLUSION 

For the above-stated reasons, Petitioners request that the Court grant 

their petitions and remand the 2017 Rule.   
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8 So in original. Probably should be section ‘‘7550(2)’’. 9 So in original. The word ‘‘and’’ probably should appear. 

allowing the use of marketable oxygen credits 

from gasolines during that portion of the year 

specified in paragraph (2) with higher oxygen 

content than required to offset the sale or use 

of gasoline with a lower oxygen content than 

required. No credits may be transferred be-

tween nonattainment areas. 

(6) Attainment areas 
Nothing in this subsection shall be inter-

preted as requiring an oxygenated gasoline 

program in an area which is in attainment for 

carbon monoxide, except that in a carbon 

monoxide nonattainment area which is redes-

ignated as attainment for carbon monoxide, 

the requirements of this subsection shall re-

main in effect to the extent such program is 

necessary to maintain such standard there-

after in the area. 

(7) Failure to attain CO standard 
If the Administrator determines under sec-

tion 7512(b)(2) of this title that the national 

primary ambient air quality standard for car-

bon monoxide has not been attained in a Seri-

ous Area by the applicable attainment date, 

the State shall submit a plan revision for the 

area within 9 months after the date of such de-

termination. The plan revision shall provide 

that the minimum oxygen content of gasoline 

referred to in paragraph (2) shall be 3.1 percent 

by weight unless such requirement is waived 

in accordance with the provisions of this sub-

section. 

(n) Prohibition on leaded gasoline for highway 
use 

After December 31, 1995, it shall be unlawful 

for any person to sell, offer for sale, supply, offer 

for supply, dispense, transport, or introduce into 

commerce, for use as fuel in any motor vehicle 

(as defined in section 7554(2) 8 of this title) any 

gasoline which contains lead or lead additives. 

(o) Renewable fuel program 
(1) Definitions 

In this section: 

(A) Additional renewable fuel 
The term ‘‘additional renewable fuel’’ 

means fuel that is produced from renewable 

biomass and that is used to replace or reduce 

the quantity of fossil fuel present in home 

heating oil or jet fuel. 

(B) Advanced biofuel 
(i) In general 

The term ‘‘advanced biofuel’’ means re-

newable fuel, other than ethanol derived 

from corn starch, that has lifecycle green-

house gas emissions, as determined by the 

Administrator, after notice and oppor-

tunity for comment, that are at least 50 

percent less than baseline lifecycle green-

house gas emissions. 

(ii) Inclusions 
The types of fuels eligible for consider-

ation as ‘‘advanced biofuel’’ may include 

any of the following: 
(I) Ethanol derived from cellulose, 

hemicellulose, or lignin. 

(II) Ethanol derived from sugar or 

starch (other than corn starch). 
(III) Ethanol derived from waste mate-

rial, including crop residue, other vege-

tative waste material, animal waste, and 

food waste and yard waste. 
(IV) Biomass-based diesel. 
(V) Biogas (including landfill gas and 

sewage waste treatment gas) produced 

through the conversion of organic mat-

ter from renewable biomass. 
(VI) Butanol or other alcohols pro-

duced through the conversion of organic 

matter from renewable biomass. 
(VII) Other fuel derived from cellulosic 

biomass. 

(C) Baseline lifecycle greenhouse gas emis-
sions 

The term ‘‘baseline lifecycle greenhouse 

gas emissions’’ means the average lifecycle 

greenhouse gas emissions, as determined by 

the Administrator, after notice and oppor-

tunity for comment, for gasoline or diesel 

(whichever is being replaced by the renew-

able fuel) sold or distributed as transpor-

tation fuel in 2005. 

(D) Biomass-based diesel 
The term ‘‘biomass-based diesel’’ means 

renewable fuel that is biodiesel as defined in 

section 13220(f) of this title and that has 

lifecycle greenhouse gas emissions, as deter-

mined by the Administrator, after notice 

and opportunity for comment, that are at 

least 50 percent less than the baseline 

lifecycle greenhouse gas emissions. Notwith-

standing the preceding sentence, renewable 

fuel derived from co-processing biomass with 

a petroleum feedstock shall be advanced 

biofuel if it meets the requirements of sub-

paragraph (B), but is not biomass-based die-

sel. 

(E) Cellulosic biofuel 
The term ‘‘cellulosic biofuel’’ means re-

newable fuel derived from any cellulose, 

hemicellulose, or lignin that is derived from 

renewable biomass and that has lifecycle 

greenhouse gas emissions, as determined by 

the Administrator, that are at least 60 per-

cent less than the baseline lifecycle green-

house gas emissions. 

(F) Conventional biofuel 
The term ‘‘conventional biofuel’’ means 

renewable fuel that is ethanol derived from 

corn starch. 

(G) Greenhouse gas 
The term ‘‘greenhouse gas’’ means carbon 

dioxide, hydrofluorocarbons, methane, ni-

trous oxide, perfluorocarbons,9 sulfur hexa-

fluoride. The Administrator may include 

any other anthropogenically-emitted gas 

that is determined by the Administrator, 

after notice and comment, to contribute to 

global warming. 

(H) Lifecycle greenhouse gas emissions 
The term ‘‘lifecycle greenhouse gas emis-

sions’’ means the aggregate quantity of 
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10 So in original. Probably should be ‘‘non-Federal’’. 

greenhouse gas emissions (including direct 

emissions and significant indirect emissions 

such as significant emissions from land use 

changes), as determined by the Adminis-

trator, related to the full fuel lifecycle, in-

cluding all stages of fuel and feedstock pro-

duction and distribution, from feedstock 

generation or extraction through the dis-

tribution and delivery and use of the fin-

ished fuel to the ultimate consumer, where 

the mass values for all greenhouse gases are 

adjusted to account for their relative global 

warming potential. 

(I) Renewable biomass 
The term ‘‘renewable biomass’’ means 

each of the following: 

(i) Planted crops and crop residue har-

vested from agricultural land cleared or 

cultivated at any time prior to December 

19, 2007, that is either actively managed or 

fallow, and nonforested. 

(ii) Planted trees and tree residue from 

actively managed tree plantations on non- 

federal 10 land cleared at any time prior to 

December 19, 2007, including land belong-

ing to an Indian tribe or an Indian individ-

ual, that is held in trust by the United 

States or subject to a restriction against 

alienation imposed by the United States. 

(iii) Animal waste material and animal 

byproducts. 

(iv) Slash and pre-commercial thinnings 

that are from non-federal 10 forestlands, in-

cluding forestlands belonging to an Indian 

tribe or an Indian individual, that are held 

in trust by the United States or subject to 

a restriction against alienation imposed 

by the United States, but not forests or 

forestlands that are ecological commu-

nities with a global or State ranking of 

critically imperiled, imperiled, or rare 

pursuant to a State Natural Heritage Pro-

gram, old growth forest, or late succes-

sional forest. 

(v) Biomass obtained from the imme-

diate vicinity of buildings and other areas 

regularly occupied by people, or of public 

infrastructure, at risk from wildfire. 

(vi) Algae. 

(vii) Separated yard waste or food waste, 

including recycled cooking and trap 

grease. 

(J) Renewable fuel 
The term ‘‘renewable fuel’’ means fuel 

that is produced from renewable biomass 

and that is used to replace or reduce the 

quantity of fossil fuel present in a transpor-

tation fuel. 

(K) Small refinery 
The term ‘‘small refinery’’ means a refin-

ery for which the average aggregate daily 

crude oil throughput for a calendar year (as 

determined by dividing the aggregate 

throughput for the calendar year by the 

number of days in the calendar year) does 

not exceed 75,000 barrels. 

(L) Transportation fuel 
The term ‘‘transportation fuel’’ means fuel 

for use in motor vehicles, motor vehicle en-

gines, nonroad vehicles, or nonroad engines 

(except for ocean-going vessels). 

(2) Renewable fuel program 
(A) Regulations 

(i) In general 
Not later than 1 year after August 8, 

2005, the Administrator shall promulgate 

regulations to ensure that gasoline sold or 

introduced into commerce in the United 

States (except in noncontiguous States or 

territories), on an annual average basis, 

contains the applicable volume of renew-

able fuel determined in accordance with 

subparagraph (B). Not later than 1 year 

after December 19, 2007, the Administrator 

shall revise the regulations under this 

paragraph to ensure that transportation 

fuel sold or introduced into commerce in 

the United States (except in noncontig-

uous States or territories), on an annual 

average basis, contains at least the appli-

cable volume of renewable fuel, advanced 

biofuel, cellulosic biofuel, and biomass- 

based diesel, determined in accordance 

with subparagraph (B) and, in the case of 

any such renewable fuel produced from 

new facilities that commence construction 

after December 19, 2007, achieves at least a 

20 percent reduction in lifecycle green-

house gas emissions compared to baseline 

lifecycle greenhouse gas emissions. 

(ii) Noncontiguous State opt-in 
(I) In general 

On the petition of a noncontiguous 

State or territory, the Administrator 

may allow the renewable fuel program 

established under this subsection to 

apply in the noncontiguous State or ter-

ritory at the same time or any time 

after the Administrator promulgates 

regulations under this subparagraph. 

(II) Other actions 
In carrying out this clause, the Admin-

istrator may— 

(aa) issue or revise regulations under 

this paragraph; 

(bb) establish applicable percentages 

under paragraph (3); 

(cc) provide for the generation of 

credits under paragraph (5); and 

(dd) take such other actions as are 

necessary to allow for the application 

of the renewable fuels program in a 

noncontiguous State or territory. 

(iii) Provisions of regulations 
Regardless of the date of promulgation, 

the regulations promulgated under clause 

(i)— 

(I) shall contain compliance provisions 

applicable to refineries, blenders, dis-

tributors, and importers, as appropriate, 

to ensure that the requirements of this 

paragraph are met; but 

(II) shall not— 
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(aa) restrict geographic areas in 

which renewable fuel may be used; or 

(bb) impose any per-gallon obligation 

for the use of renewable fuel. 

(iv) Requirement in case of failure to pro-
mulgate regulations 

If the Administrator does not promul-

gate regulations under clause (i), the per-

centage of renewable fuel in gasoline sold 

or dispensed to consumers in the United 

States, on a volume basis, shall be 2.78 per-

cent for calendar year 2006. 

(B) Applicable volumes 
(i) Calendar years after 2005 

(I) Renewable fuel 
For the purpose of subparagraph (A), 

the applicable volume of renewable fuel 

for the calendar years 2006 through 2022 

shall be determined in accordance with 

the following table: 

Calendar year:

Applicable 
volume of 

renewable 
fuel 

(in billions 
of gallons): 

2006 ............................................. 4.0 

2007 ............................................. 4.7 

2008 ............................................. 9.0 

2009 ............................................. 11.1 

2010 ............................................. 12.95 

2011 ............................................. 13.95 

2012 ............................................. 15.2 

2013 ............................................. 16.55 

2014 ............................................. 18.15 

2015 ............................................. 20.5 

2016 ............................................. 22.25 

2017 ............................................. 24.0 

2018 ............................................. 26.0 

2019 ............................................. 28.0 

2020 ............................................. 30.0 

2021 ............................................. 33.0 

2022 ............................................. 36.0 

(II) Advanced biofuel 
For the purpose of subparagraph (A), of 

the volume of renewable fuel required 

under subclause (I), the applicable vol-

ume of advanced biofuel for the calendar 

years 2009 through 2022 shall be deter-

mined in accordance with the following 

table: 

Calendar year:

Applicable 
volume of 
advanced 

biofuel 
(in billions 
of gallons): 

2009 ............................................. 0.6 

2010 ............................................. 0.95 

2011 ............................................. 1.35 

2012 ............................................. 2.0 

2013 ............................................. 2.75 

2014 ............................................. 3.75 

2015 ............................................. 5.5 

2016 ............................................. 7.25 

2017 ............................................. 9.0 

2018 ............................................. 11.0 

2019 ............................................. 13.0 

2020 ............................................. 15.0 

2021 ............................................. 18.0 

2022 ............................................. 21.0 

(III) Cellulosic biofuel 
For the purpose of subparagraph (A), of 

the volume of advanced biofuel required 

under subclause (II), the applicable vol-

ume of cellulosic biofuel for the calendar 

years 2010 through 2022 shall be deter-

mined in accordance with the following 

table: 

Calendar year:

Applicable 
volume of 
cellulosic 

biofuel 
(in billions 
of gallons): 

2010 ............................................. 0.1 

2011 ............................................. 0.25 

2012 ............................................. 0.5 

2013 ............................................. 1.0 

2014 ............................................. 1.75 

2015 ............................................. 3.0 

2016 ............................................. 4.25 

2017 ............................................. 5.5 

2018 ............................................. 7.0 

2019 ............................................. 8.5 

2020 ............................................. 10.5 

2021 ............................................. 13.5 

2022 ............................................. 16.0 

(IV) Biomass-based diesel 
For the purpose of subparagraph (A), of 

the volume of advanced biofuel required 

under subclause (II), the applicable vol-

ume of biomass-based diesel for the cal-

endar years 2009 through 2012 shall be de-

termined in accordance with the follow-

ing table: 

Calendar year:

Applicable 
volume of 

biomass- 
based diesel 

(in billions 
of gallons): 

2009 .......................................... 0.5 

2010 .......................................... 0.65 

2011 .......................................... 0.80 

2012 .......................................... 1.0 

(ii) Other calendar years 
For the purposes of subparagraph (A), 

the applicable volumes of each fuel speci-

fied in the tables in clause (i) for calendar 

years after the calendar years specified in 

the tables shall be determined by the Ad-

ministrator, in coordination with the Sec-

retary of Energy and the Secretary of Ag-

riculture, based on a review of the imple-

mentation of the program during calendar 

years specified in the tables, and an analy-

sis of— 

(I) the impact of the production and 

use of renewable fuels on the environ-

ment, including on air quality, climate 

change, conversion of wetlands, eco-

systems, wildlife habitat, water quality, 

and water supply; 

(II) the impact of renewable fuels on 

the energy security of the United States; 

(III) the expected annual rate of future 

commercial production of renewable 

fuels, including advanced biofuels in 

each category (cellulosic biofuel and bio-

mass-based diesel); 
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(IV) the impact of renewable fuels on 

the infrastructure of the United States, 

including deliverability of materials, 

goods, and products other than renew-

able fuel, and the sufficiency of infra-

structure to deliver and use renewable 

fuel; 

(V) the impact of the use of renewable 

fuels on the cost to consumers of trans-

portation fuel and on the cost to trans-

port goods; and 

(VI) the impact of the use of renewable 

fuels on other factors, including job cre-

ation, the price and supply of agricul-

tural commodities, rural economic de-

velopment, and food prices. 

The Administrator shall promulgate rules 

establishing the applicable volumes under 

this clause no later than 14 months before 

the first year for which such applicable 

volume will apply. 

(iii) Applicable volume of advanced biofuel 
For the purpose of making the deter-

minations in clause (ii), for each calendar 

year, the applicable volume of advanced 

biofuel shall be at least the same percent-

age of the applicable volume of renewable 

fuel as in calendar year 2022. 

(iv) Applicable volume of cellulosic biofuel 
For the purpose of making the deter-

minations in clause (ii), for each calendar 

year, the applicable volume of cellulosic 

biofuel established by the Administrator 

shall be based on the assumption that the 

Administrator will not need to issue a 

waiver for such years under paragraph 

(7)(D). 

(v) Minimum applicable volume of biomass- 
based diesel 

For the purpose of making the deter-

minations in clause (ii), the applicable vol-

ume of biomass-based diesel shall not be 

less than the applicable volume listed in 

clause (i)(IV) for calendar year 2012. 

(3) Applicable percentages 
(A) Provision of estimate of volumes of gaso-

line sales 
Not later than October 31 of each of cal-

endar years 2005 through 2021, the Adminis-

trator of the Energy Information Adminis-

tration shall provide to the Administrator of 

the Environmental Protection Agency an es-

timate, with respect to the following cal-

endar year, of the volumes of transportation 

fuel, biomass-based diesel, and cellulosic 

biofuel projected to be sold or introduced 

into commerce in the United States. 

(B) Determination of applicable percentages 
(i) In general 

Not later than November 30 of each of 

calendar years 2005 through 2021, based on 

the estimate provided under subparagraph 

(A), the Administrator of the Environ-

mental Protection Agency shall determine 

and publish in the Federal Register, with 

respect to the following calendar year, the 

renewable fuel obligation that ensures 

that the requirements of paragraph (2) are 

met. 

(ii) Required elements 
The renewable fuel obligation deter-

mined for a calendar year under clause (i) 

shall— 

(I) be applicable to refineries, blenders, 

and importers, as appropriate; 

(II) be expressed in terms of a volume 

percentage of transportation fuel sold or 

introduced into commerce in the United 

States; and 

(III) subject to subparagraph (C)(i), 

consist of a single applicable percentage 

that applies to all categories of persons 

specified in subclause (I). 

(C) Adjustments 
In determining the applicable percentage 

for a calendar year, the Administrator shall 

make adjustments— 

(i) to prevent the imposition of redun-

dant obligations on any person specified in 

subparagraph (B)(ii)(I); and 

(ii) to account for the use of renewable 

fuel during the previous calendar year by 

small refineries that are exempt under 

paragraph (9). 

(4) Modification of greenhouse gas reduction 
percentages 

(A) In general 
The Administrator may, in the regulations 

under the last sentence of paragraph 

(2)(A)(i), adjust the 20 percent, 50 percent, 

and 60 percent reductions in lifecycle green-

house gas emissions specified in paragraphs 

(2)(A)(i) (relating to renewable fuel), (1)(D) 

(relating to biomass-based diesel), (1)(B)(i) 

(relating to advanced biofuel), and (1)(E) (re-

lating to cellulosic biofuel) to a lower per-

centage. For the 50 and 60 percent reduc-

tions, the Administrator may make such an 

adjustment only if he determines that gener-

ally such reduction is not commercially fea-

sible for fuels made using a variety of feed-

stocks, technologies, and processes to meet 

the applicable reduction. 

(B) Amount of adjustment 
In promulgating regulations under this 

paragraph, the specified 50 percent reduction 

in greenhouse gas emissions from advanced 

biofuel and in biomass-based diesel may not 

be reduced below 40 percent. The specified 20 

percent reduction in greenhouse gas emis-

sions from renewable fuel may not be re-

duced below 10 percent, and the specified 60 

percent reduction in greenhouse gas emis-

sions from cellulosic biofuel may not be re-

duced below 50 percent. 

(C) Adjusted reduction levels 
An adjustment under this paragraph to a 

percent less than the specified 20 percent 

greenhouse gas reduction for renewable fuel 

shall be the minimum possible adjustment, 

and the adjusted greenhouse gas reduction 

shall be established by the Administrator at 

the maximum achievable level, taking cost 

in consideration, for natural gas fired corn- 
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based ethanol plants, allowing for the use of 

a variety of technologies and processes. An 

adjustment in the 50 or 60 percent green-

house gas levels shall be the minimum pos-

sible adjustment for the fuel or fuels con-

cerned, and the adjusted greenhouse gas re-

duction shall be established at the maximum 

achievable level, taking cost in consider-

ation, allowing for the use of a variety of 

feedstocks, technologies, and processes. 

(D) 5-year review 
Whenever the Administrator makes any 

adjustment under this paragraph, not later 

than 5 years thereafter he shall review and 

revise (based upon the same criteria and 

standards as required for the initial adjust-

ment) the regulations establishing the ad-

justed level. 

(E) Subsequent adjustments 
After the Administrator has promulgated 

a final rule under the last sentence of para-

graph (2)(A)(i) with respect to the method of 

determining lifecycle greenhouse gas emis-

sions, except as provided in subparagraph 

(D), the Administrator may not adjust the 

percent greenhouse gas reduction levels un-

less he determines that there has been a sig-

nificant change in the analytical methodol-

ogy used for determining the lifecycle green-

house gas emissions. If he makes such deter-

mination, he may adjust the 20, 50, or 60 per-

cent reduction levels through rulemaking 

using the criteria and standards set forth in 

this paragraph. 

(F) Limit on upward adjustments 
If, under subparagraph (D) or (E), the Ad-

ministrator revises a percent level adjusted 

as provided in subparagraphs (A), (B), and 

(C) to a higher percent, such higher percent 

may not exceed the applicable percent speci-

fied in paragraph (2)(A)(i), (1)(D), (1)(B)(i), or 

(1)(E). 

(G) Applicability of adjustments 
If the Administrator adjusts, or revises, a 

percent level referred to in this paragraph or 

makes a change in the analytical methodol-

ogy used for determining the lifecycle green-

house gas emissions, such adjustment, revi-

sion, or change (or any combination thereof) 

shall only apply to renewable fuel from new 

facilities that commence construction after 

the effective date of such adjustment, revi-

sion, or change. 

(5) Credit program 
(A) In general 

The regulations promulgated under para-

graph (2)(A) shall provide— 

(i) for the generation of an appropriate 

amount of credits by any person that re-

fines, blends, or imports gasoline that con-

tains a quantity of renewable fuel that is 

greater than the quantity required under 

paragraph (2); 

(ii) for the generation of an appropriate 

amount of credits for biodiesel; and 

(iii) for the generation of credits by 

small refineries in accordance with para-

graph (9)(C). 

(B) Use of credits 
A person that generates credits under sub-

paragraph (A) may use the credits, or trans-

fer all or a portion of the credits to another 

person, for the purpose of complying with 

paragraph (2). 

(C) Duration of credits 
A credit generated under this paragraph 

shall be valid to show compliance for the 12 

months as of the date of generation. 

(D) Inability to generate or purchase suffi-
cient credits 

The regulations promulgated under para-

graph (2)(A) shall include provisions allow-

ing any person that is unable to generate or 

purchase sufficient credits to meet the re-

quirements of paragraph (2) to carry forward 

a renewable fuel deficit on condition that 

the person, in the calendar year following 

the year in which the renewable fuel deficit 

is created— 

(i) achieves compliance with the renew-

able fuel requirement under paragraph (2); 

and 

(ii) generates or purchases additional re-

newable fuel credits to offset the renew-

able fuel deficit of the previous year. 

(E) Credits for additional renewable fuel 
The Administrator may issue regulations 

providing: (i) for the generation of an appro-

priate amount of credits by any person that 

refines, blends, or imports additional renew-

able fuels specified by the Administrator; 

and (ii) for the use of such credits by the 

generator, or the transfer of all or a portion 

of the credits to another person, for the pur-

pose of complying with paragraph (2). 

(6) Seasonal variations in renewable fuel use 
(A) Study 

For each of calendar years 2006 through 

2012, the Administrator of the Energy Infor-

mation Administration shall conduct a 

study of renewable fuel blending to deter-

mine whether there are excessive seasonal 

variations in the use of renewable fuel. 

(B) Regulation of excessive seasonal vari-
ations 

If, for any calendar year, the Adminis-

trator of the Energy Information Adminis-

tration, based on the study under subpara-

graph (A), makes the determinations speci-

fied in subparagraph (C), the Administrator 

of the Environmental Protection Agency 

shall promulgate regulations to ensure that 

25 percent or more of the quantity of renew-

able fuel necessary to meet the requirements 

of paragraph (2) is used during each of the 2 

periods specified in subparagraph (D) of each 

subsequent calendar year. 

(C) Determinations 
The determinations referred to in subpara-

graph (B) are that— 

(i) less than 25 percent of the quantity of 

renewable fuel necessary to meet the re-

quirements of paragraph (2) has been used 

during 1 of the 2 periods specified in sub-

paragraph (D) of the calendar year; 
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(ii) a pattern of excessive seasonal vari-

ation described in clause (i) will continue 

in subsequent calendar years; and 

(iii) promulgating regulations or other 

requirements to impose a 25 percent or 

more seasonal use of renewable fuels will 

not prevent or interfere with the attain-

ment of national ambient air quality 

standards or significantly increase the 

price of motor fuels to the consumer. 

(D) Periods 
The 2 periods referred to in this paragraph 

are— 

(i) April through September; and 

(ii) January through March and October 

through December. 

(E) Exclusion 
Renewable fuel blended or consumed in 

calendar year 2006 in a State that has re-

ceived a waiver under section 7543(b) of this 

title shall not be included in the study under 

subparagraph (A). 

(F) State exemption from seasonality re-
quirements 

Notwithstanding any other provision of 

law, the seasonality requirement relating to 

renewable fuel use established by this para-

graph shall not apply to any State that has 

received a waiver under section 7543(b) of 

this title or any State dependent on refiner-

ies in such State for gasoline supplies. 

(7) Waivers 
(A) In general 

The Administrator, in consultation with 

the Secretary of Agriculture and the Sec-

retary of Energy, may waive the require-

ments of paragraph (2) in whole or in part on 

petition by one or more States, by any per-

son subject to the requirements of this sub-

section, or by the Administrator on his own 

motion by reducing the national quantity of 

renewable fuel required under paragraph 

(2)— 

(i) based on a determination by the Ad-

ministrator, after public notice and oppor-

tunity for comment, that implementation 

of the requirement would severely harm 

the economy or environment of a State, a 

region, or the United States; or 

(ii) based on a determination by the Ad-

ministrator, after public notice and oppor-

tunity for comment, that there is an inad-

equate domestic supply. 

(B) Petitions for waivers 
The Administrator, in consultation with 

the Secretary of Agriculture and the Sec-

retary of Energy, shall approve or dis-

approve a petition for a waiver of the re-

quirements of paragraph (2) within 90 days 

after the date on which the petition is re-

ceived by the Administrator. 

(C) Termination of waivers 
A waiver granted under subparagraph (A) 

shall terminate after 1 year, but may be re-

newed by the Administrator after consulta-

tion with the Secretary of Agriculture and 

the Secretary of Energy. 

(D) Cellulosic biofuel 
(i) For any calendar year for which the 

projected volume of cellulosic biofuel pro-

duction is less than the minimum applicable 

volume established under paragraph (2)(B), 

as determined by the Administrator based 

on the estimate provided under paragraph 

(3)(A), not later than November 30 of the pre-

ceding calendar year, the Administrator 

shall reduce the applicable volume of cel-

lulosic biofuel required under paragraph 

(2)(B) to the projected volume available dur-

ing that calendar year. For any calendar 

year in which the Administrator makes such 

a reduction, the Administrator may also re-

duce the applicable volume of renewable fuel 

and advanced biofuels requirement estab-

lished under paragraph (2)(B) by the same or 

a lesser volume. 

(ii) Whenever the Administrator reduces 

the minimum cellulosic biofuel volume 

under this subparagraph, the Administrator 

shall make available for sale cellulosic 

biofuel credits at the higher of $0.25 per gal-

lon or the amount by which $3.00 per gallon 

exceeds the average wholesale price of a gal-

lon of gasoline in the United States. Such 

amounts shall be adjusted for inflation by 

the Administrator for years after 2008. 

(iii) Eighteen months after December 19, 

2007, the Administrator shall promulgate 

regulations to govern the issuance of credits 

under this subparagraph. The regulations 

shall set forth the method for determining 

the exact price of credits in the event of a 

waiver. The price of such credits shall not be 

changed more frequently than once each 

quarter. These regulations shall include 

such provisions, including limiting the cred-

its’ uses and useful life, as the Adminis-

trator deems appropriate to assist market li-

quidity and transparency, to provide appro-

priate certainty for regulated entities and 

renewable fuel producers, and to limit any 

potential misuse of cellulosic biofuel credits 

to reduce the use of other renewable fuels, 

and for such other purposes as the Adminis-

trator determines will help achieve the goals 

of this subsection. The regulations shall 

limit the number of cellulosic biofuel credits 

for any calendar year to the minimum appli-

cable volume (as reduced under this subpara-

graph) of cellulosic biofuel for that year. 

(E) Biomass-based diesel 
(i) Market evaluation 

The Administrator, in consultation with 

the Secretary of Energy and the Secretary 

of Agriculture, shall periodically evaluate 

the impact of the biomass-based diesel re-

quirements established under this para-

graph on the price of diesel fuel. 

(ii) Waiver 
If the Administrator determines that 

there is a significant renewable feedstock 

disruption or other market circumstances 

that would make the price of biomass- 

based diesel fuel increase significantly, the 

Administrator, in consultation with the 

Secretary of Energy and the Secretary of 
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Agriculture, shall issue an order to reduce, 

for up to a 60-day period, the quantity of 

biomass-based diesel required under sub-

paragraph (A) by an appropriate quantity 

that does not exceed 15 percent of the ap-

plicable annual requirement for biomass- 

based diesel. For any calendar year in 

which the Administrator makes a reduc-

tion under this subparagraph, the Admin-

istrator may also reduce the applicable 

volume of renewable fuel and advanced 

biofuels requirement established under 

paragraph (2)(B) by the same or a lesser 

volume. 

(iii) Extensions 
If the Administrator determines that the 

feedstock disruption or circumstances de-

scribed in clause (ii) is continuing beyond 

the 60-day period described in clause (ii) or 

this clause, the Administrator, in con-

sultation with the Secretary of Energy and 

the Secretary of Agriculture, may issue an 

order to reduce, for up to an additional 60- 

day period, the quantity of biomass-based 

diesel required under subparagraph (A) by 

an appropriate quantity that does not ex-

ceed an additional 15 percent of the appli-

cable annual requirement for biomass- 

based diesel. 

(F) Modification of applicable volumes 
For any of the tables in paragraph (2)(B), if 

the Administrator waives— 

(i) at least 20 percent of the applicable 

volume requirement set forth in any such 

table for 2 consecutive years; or 

(ii) at least 50 percent of such volume re-

quirement for a single year, 

the Administrator shall promulgate a rule 

(within 1 year after issuing such waiver) 

that modifies the applicable volumes set 

forth in the table concerned for all years fol-

lowing the final year to which the waiver ap-

plies, except that no such modification in 

applicable volumes shall be made for any 

year before 2016. In promulgating such a 

rule, the Administrator shall comply with 

the processes, criteria, and standards set 

forth in paragraph (2)(B)(ii). 

(8) Study and waiver for initial year of pro-
gram 

(A) In general 
Not later than 180 days after August 8, 

2005, the Secretary of Energy shall conduct 

for the Administrator a study assessing 

whether the renewable fuel requirement 

under paragraph (2) will likely result in sig-

nificant adverse impacts on consumers in 

2006, on a national, regional, or State basis. 

(B) Required evaluations 
The study shall evaluate renewable fuel— 

(i) supplies and prices; 

(ii) blendstock supplies; and 

(iii) supply and distribution system ca-

pabilities. 

(C) Recommendations by the Secretary 
Based on the results of the study, the Sec-

retary of Energy shall make specific recom-

mendations to the Administrator concerning 

waiver of the requirements of paragraph (2), 

in whole or in part, to prevent any adverse 

impacts described in subparagraph (A). 

(D) Waiver 
(i) In general 

Not later than 270 days after August 8, 

2005, the Administrator shall, if and to the 

extent recommended by the Secretary of 

Energy under subparagraph (C), waive, in 

whole or in part, the renewable fuel re-

quirement under paragraph (2) by reducing 

the national quantity of renewable fuel re-

quired under paragraph (2) in calendar 

year 2006. 

(ii) No effect on waiver authority 
Clause (i) does not limit the authority of 

the Administrator to waive the require-

ments of paragraph (2) in whole, or in part, 

under paragraph (7). 

(9) Small refineries 
(A) Temporary exemption 

(i) In general 
The requirements of paragraph (2) shall 

not apply to small refineries until cal-

endar year 2011. 

(ii) Extension of exemption 
(I) Study by Secretary of Energy 

Not later than December 31, 2008, the 

Secretary of Energy shall conduct for 

the Administrator a study to determine 

whether compliance with the require-

ments of paragraph (2) would impose a 

disproportionate economic hardship on 

small refineries. 

(II) Extension of exemption 
In the case of a small refinery that the 

Secretary of Energy determines under 

subclause (I) would be subject to a dis-

proportionate economic hardship if re-

quired to comply with paragraph (2), the 

Administrator shall extend the exemp-

tion under clause (i) for the small refin-

ery for a period of not less than 2 addi-

tional years. 

(B) Petitions based on disproportionate eco-
nomic hardship 

(i) Extension of exemption 
A small refinery may at any time peti-

tion the Administrator for an extension of 

the exemption under subparagraph (A) for 

the reason of disproportionate economic 

hardship. 

(ii) Evaluation of petitions 
In evaluating a petition under clause (i), 

the Administrator, in consultation with 

the Secretary of Energy, shall consider the 

findings of the study under subparagraph 

(A)(ii) and other economic factors. 

(iii) Deadline for action on petitions 
The Administrator shall act on any peti-

tion submitted by a small refinery for a 

hardship exemption not later than 90 days 

after the date of receipt of the petition. 
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(C) Credit program 
If a small refinery notifies the Adminis-

trator that the small refinery waives the ex-

emption under subparagraph (A), the regula-

tions promulgated under paragraph (2)(A) 

shall provide for the generation of credits by 

the small refinery under paragraph (5) begin-

ning in the calendar year following the date 

of notification. 

(D) Opt-in for small refineries 
A small refinery shall be subject to the re-

quirements of paragraph (2) if the small re-

finery notifies the Administrator that the 

small refinery waives the exemption under 

subparagraph (A). 

(10) Ethanol market concentration analysis 

(A) Analysis 

(i) In general 
Not later than 180 days after August 8, 

2005, and annually thereafter, the Federal 

Trade Commission shall perform a market 

concentration analysis of the ethanol pro-

duction industry using the Herfindahl- 

Hirschman Index to determine whether 

there is sufficient competition among in-

dustry participants to avoid price-setting 

and other anticompetitive behavior. 

(ii) Scoring 
For the purpose of scoring under clause 

(i) using the Herfindahl-Hirschman Index, 

all marketing arrangements among indus-

try participants shall be considered. 

(B) Report 
Not later than December 1, 2005, and annu-

ally thereafter, the Federal Trade Commis-

sion shall submit to Congress and the Ad-

ministrator a report on the results of the 

market concentration analysis performed 

under subparagraph (A)(i). 

(11) Periodic reviews 
To allow for the appropriate adjustment of 

the requirements described in subparagraph 

(B) of paragraph (2), the Administrator shall 

conduct periodic reviews of— 

(A) existing technologies; 

(B) the feasibility of achieving compliance 

with the requirements; and 

(C) the impacts of the requirements de-

scribed in subsection (a)(2) 11 on each individ-

ual and entity described in paragraph (2). 

(12) Effect on other provisions 
Nothing in this subsection, or regulations is-

sued pursuant to this subsection, shall affect 

or be construed to affect the regulatory status 

of carbon dioxide or any other greenhouse gas, 

or to expand or limit regulatory authority re-

garding carbon dioxide or any other green-

house gas, for purposes of other provisions (in-

cluding section 7475) of this chapter. The pre-

vious sentence shall not affect implementa-

tion and enforcement of this subsection. 

(q) 12 Analyses of motor vehicle fuel changes and 
emissions model 

(1) Anti-backsliding analysis 
(A) Draft analysis 

Not later than 4 years after August 8, 2005, 

the Administrator shall publish for public 

comment a draft analysis of the changes in 

emissions of air pollutants and air quality 

due to the use of motor vehicle fuel and fuel 

additives resulting from implementation of 

the amendments made by the Energy Policy 

Act of 2005. 

(B) Final analysis 
After providing a reasonable opportunity 

for comment but not later than 5 years after 

August 8, 2005, the Administrator shall pub-

lish the analysis in final form. 

(2) Emissions model 
For the purposes of this section, not later 

than 4 years after August 8, 2005, the Adminis-

trator shall develop and finalize an emissions 

model that reflects, to the maximum extent 

practicable, the effects of gasoline character-

istics or components on emissions from vehi-

cles in the motor vehicle fleet during calendar 

year 2007. 

(3) Permeation effects study 
(A) In general 

Not later than 1 year after August 8, 2005, 

the Administrator shall conduct a study, 

and report to Congress the results of the 

study, on the effects of ethanol content in 

gasoline on permeation, the process by 

which fuel molecules migrate through the 

elastomeric materials (rubber and plastic 

parts) that make up the fuel and fuel vapor 

systems of a motor vehicle. 

(B) Evaporative emissions 
The study shall include estimates of the 

increase in total evaporative emissions like-

ly to result from the use of gasoline with 

ethanol content in a motor vehicle, and the 

fleet of motor vehicles, due to permeation. 

(r) Fuel and fuel additive importers and importa-
tion 

For the purposes of this section, the term 

‘‘manufacturer’’ includes an importer and the 

term ‘‘manufacture’’ includes importation. 

(s) Conversion assistance for cellulosic biomass, 
waste-derived ethanol, approved renewable 
fuels 

(1) In general 
The Secretary of Energy may provide grants 

to merchant producers of cellulosic biomass 

ethanol, waste-derived ethanol, and approved 

renewable fuels in the United States to assist 

the producers in building eligible production 

facilities described in paragraph (2) for the 

production of ethanol or approved renewable 

fuels. 

(2) Eligible production facilities 
A production facility shall be eligible to re-

ceive a grant under this subsection if the pro-

duction facility— 
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emption shall (A) promptly notify the Administrator of 

such exemption and the justification therefor; (B) re-

view the necessity for each such exemption annually; 

and (C) report to the Administrator annually all such 

exemptions in effect. Exemptions granted pursuant to 

this section shall be for a period not to exceed one year. 

Additional exemptions may be granted for periods not 

to exceed one year upon the making of a new deter-

mination by the head of the Federal agency concerned. 
(2) The Administrator may, by rule or regulation, ex-

empt any or all Federal agencies from any or all of the 

provisions of this Order with respect to any class or 

classes of contracts, grants, or loans, which (A) involve 

less than specified dollar amounts, or (B) have a mini-

mal potential impact upon the environment, or (C) in-

volve persons who are not prime contractors or direct 

recipients of Federal assistance by way of contracts, 

grants, or loans. 
(b) Federal agencies shall reconsider any exemption 

granted under subsection (a) whenever requested to do 

so by the Administrator. 
(c) The Administrator shall annually notify the 

President and the Congress of all exemptions granted, 

or in effect, under this Order during the preceding year. 
SEC. 9. Related Actions. The imposition of any sanc-

tion or penalty under or pursuant to this Order shall 

not relieve any person of any legal duty to comply with 

any provisions of the Air Act or the Water Act. 
SEC. 10. Applicability. This Order shall not apply to 

contracts, grants, or loans involving the use of facili-

ties located outside the United States. 
SEC. 11. Uniformity. Rules, regulations, standards, and 

guidelines issued pursuant to this order and section 508 

of the Water Act [33 U.S.C. 1368] shall, to the maximum 

extent feasible, be uniform with regulations issued pur-

suant to this order, Executive Order No. 11602 of June 

29, 1971 [formerly set out above], and section 306 of the 

Air Act [this section]. 
SEC. 12. Order Superseded. Executive Order No. 11602 of 

June 29, 1971, is hereby superseded. 

RICHARD NIXON. 

§ 7607. Administrative proceedings and judicial 
review 

(a) Administrative subpenas; confidentiality; wit-
nesses 

In connection with any determination under 

section 7410(f) of this title, or for purposes of ob-

taining information under section 7521(b)(4) 1 or 

7545(c)(3) of this title, any investigation, mon-

itoring, reporting requirement, entry, compli-

ance inspection, or administrative enforcement 

proceeding under the 2 chapter (including but 

not limited to section 7413, section 7414, section 

7420, section 7429, section 7477, section 7524, sec-

tion 7525, section 7542, section 7603, or section 

7606 of this title),,3 the Administrator may issue 

subpenas for the attendance and testimony of 

witnesses and the production of relevant papers, 

books, and documents, and he may administer 

oaths. Except for emission data, upon a showing 

satisfactory to the Administrator by such owner 

or operator that such papers, books, documents, 

or information or particular part thereof, if 

made public, would divulge trade secrets or se-

cret processes of such owner or operator, the Ad-

ministrator shall consider such record, report, 

or information or particular portion thereof 

confidential in accordance with the purposes of 

section 1905 of title 18, except that such paper, 

book, document, or information may be dis-

closed to other officers, employees, or author-
ized representatives of the United States con-

cerned with carrying out this chapter, to per-

sons carrying out the National Academy of Sci-

ences’ study and investigation provided for in 

section 7521(c) of this title, or when relevant in 

any proceeding under this chapter. Witnesses 

summoned shall be paid the same fees and mile-

age that are paid witnesses in the courts of the 

United States. In case of contumacy or refusal 

to obey a subpena served upon any person under 

this subparagraph,4 the district court of the 

United States for any district in which such per-

son is found or resides or transacts business, 

upon application by the United States and after 

notice to such person, shall have jurisdiction to 

issue an order requiring such person to appear 

and give testimony before the Administrator to 

appear and produce papers, books, and docu-

ments before the Administrator, or both, and 

any failure to obey such order of the court may 

be punished by such court as a contempt there-

of. 

(b) Judicial review 
(1) A petition for review of action of the Ad-

ministrator in promulgating any national pri-

mary or secondary ambient air quality stand-

ard, any emission standard or requirement 

under section 7412 of this title, any standard of 

performance or requirement under section 7411 

of this title,,3 any standard under section 7521 of 

this title (other than a standard required to be 

prescribed under section 7521(b)(1) of this title), 

any determination under section 7521(b)(5) 1 of 

this title, any control or prohibition under sec-

tion 7545 of this title, any standard under sec-

tion 7571 of this title, any rule issued under sec-

tion 7413, 7419, or under section 7420 of this title, 

or any other nationally applicable regulations 

promulgated, or final action taken, by the Ad-

ministrator under this chapter may be filed only 

in the United States Court of Appeals for the 

District of Columbia. A petition for review of 

the Administrator’s action in approving or pro-

mulgating any implementation plan under sec-

tion 7410 of this title or section 7411(d) of this 

title, any order under section 7411(j) of this title, 

under section 7412 of this title, under section 

7419 of this title, or under section 7420 of this 

title, or his action under section 

1857c–10(c)(2)(A), (B), or (C) of this title (as in ef-

fect before August 7, 1977) or under regulations 

thereunder, or revising regulations for enhanced 

monitoring and compliance certification pro-

grams under section 7414(a)(3) of this title, or 

any other final action of the Administrator 

under this chapter (including any denial or dis-

approval by the Administrator under subchapter 

I of this chapter) which is locally or regionally 

applicable may be filed only in the United 

States Court of Appeals for the appropriate cir-

cuit. Notwithstanding the preceding sentence a 

petition for review of any action referred to in 

such sentence may be filed only in the United 

States Court of Appeals for the District of Co-

lumbia if such action is based on a determina-

tion of nationwide scope or effect and if in tak-

ing such action the Administrator finds and pub-
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lishes that such action is based on such a deter-

mination. Any petition for review under this 

subsection shall be filed within sixty days from 

the date notice of such promulgation, approval, 

or action appears in the Federal Register, except 

that if such petition is based solely on grounds 

arising after such sixtieth day, then any peti-

tion for review under this subsection shall be 

filed within sixty days after such grounds arise. 

The filing of a petition for reconsideration by 

the Administrator of any otherwise final rule or 

action shall not affect the finality of such rule 

or action for purposes of judicial review nor ex-

tend the time within which a petition for judi-

cial review of such rule or action under this sec-

tion may be filed, and shall not postpone the ef-

fectiveness of such rule or action. 

(2) Action of the Administrator with respect to 

which review could have been obtained under 

paragraph (1) shall not be subject to judicial re-

view in civil or criminal proceedings for enforce-

ment. Where a final decision by the Adminis-

trator defers performance of any nondiscretion-

ary statutory action to a later time, any person 

may challenge the deferral pursuant to para-

graph (1). 

(c) Additional evidence 
In any judicial proceeding in which review is 

sought of a determination under this chapter re-

quired to be made on the record after notice and 

opportunity for hearing, if any party applies to 

the court for leave to adduce additional evi-

dence, and shows to the satisfaction of the court 

that such additional evidence is material and 

that there were reasonable grounds for the fail-

ure to adduce such evidence in the proceeding 

before the Administrator, the court may order 

such additional evidence (and evidence in rebut-

tal thereof) to be taken before the Adminis-

trator, in such manner and upon such terms and 

conditions as to 5 the court may deem proper. 

The Administrator may modify his findings as 

to the facts, or make new findings, by reason of 

the additional evidence so taken and he shall 

file such modified or new findings, and his rec-

ommendation, if any, for the modification or 

setting aside of his original determination, with 

the return of such additional evidence. 

(d) Rulemaking 
(1) This subsection applies to— 

(A) the promulgation or revision of any na-

tional ambient air quality standard under sec-

tion 7409 of this title, 

(B) the promulgation or revision of an imple-

mentation plan by the Administrator under 

section 7410(c) of this title, 

(C) the promulgation or revision of any 

standard of performance under section 7411 of 

this title, or emission standard or limitation 

under section 7412(d) of this title, any standard 

under section 7412(f) of this title, or any regu-

lation under section 7412(g)(1)(D) and (F) of 

this title, or any regulation under section 

7412(m) or (n) of this title, 

(D) the promulgation of any requirement for 

solid waste combustion under section 7429 of 

this title, 

(E) the promulgation or revision of any reg-

ulation pertaining to any fuel or fuel additive 

under section 7545 of this title, 
(F) the promulgation or revision of any air-

craft emission standard under section 7571 of 

this title, 
(G) the promulgation or revision of any reg-

ulation under subchapter IV–A of this chapter 

(relating to control of acid deposition), 
(H) promulgation or revision of regulations 

pertaining to primary nonferrous smelter or-

ders under section 7419 of this title (but not in-

cluding the granting or denying of any such 

order), 
(I) promulgation or revision of regulations 

under subchapter VI of this chapter (relating 

to stratosphere and ozone protection), 
(J) promulgation or revision of regulations 

under part C of subchapter I of this chapter 

(relating to prevention of significant deterio-

ration of air quality and protection of 

visibility), 
(K) promulgation or revision of regulations 

under section 7521 of this title and test proce-

dures for new motor vehicles or engines under 

section 7525 of this title, and the revision of a 

standard under section 7521(a)(3) of this title, 
(L) promulgation or revision of regulations 

for noncompliance penalties under section 7420 

of this title, 
(M) promulgation or revision of any regula-

tions promulgated under section 7541 of this 

title (relating to warranties and compliance 

by vehicles in actual use), 
(N) action of the Administrator under sec-

tion 7426 of this title (relating to interstate 

pollution abatement), 
(O) the promulgation or revision of any reg-

ulation pertaining to consumer and commer-

cial products under section 7511b(e) of this 

title, 
(P) the promulgation or revision of any reg-

ulation pertaining to field citations under sec-

tion 7413(d)(3) of this title, 
(Q) the promulgation or revision of any reg-

ulation pertaining to urban buses or the clean- 

fuel vehicle, clean-fuel fleet, and clean fuel 

programs under part C of subchapter II of this 

chapter, 
(R) the promulgation or revision of any reg-

ulation pertaining to nonroad engines or 

nonroad vehicles under section 7547 of this 

title, 
(S) the promulgation or revision of any regu-

lation relating to motor vehicle compliance 

program fees under section 7552 of this title, 
(T) the promulgation or revision of any reg-

ulation under subchapter IV–A of this chapter 

(relating to acid deposition), 
(U) the promulgation or revision of any reg-

ulation under section 7511b(f) of this title per-

taining to marine vessels, and 
(V) such other actions as the Administrator 

may determine. 

The provisions of section 553 through 557 and 

section 706 of title 5 shall not, except as ex-

pressly provided in this subsection, apply to ac-

tions to which this subsection applies. This sub-

section shall not apply in the case of any rule or 

circumstance referred to in subparagraphs (A) or 

(B) of subsection 553(b) of title 5. 
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6 So in original. Probably should be ‘‘sections’’. 

(8) The sole forum for challenging procedural 

determinations made by the Administrator 

under this subsection shall be in the United 

States court of appeals for the appropriate cir-

cuit (as provided in subsection (b) of this sec-

tion) at the time of the substantive review of 

the rule. No interlocutory appeals shall be per-

mitted with respect to such procedural deter-

minations. In reviewing alleged procedural er-

rors, the court may invalidate the rule only if 

the errors were so serious and related to matters 

of such central relevance to the rule that there 

is a substantial likelihood that the rule would 

have been significantly changed if such errors 

had not been made. 

(9) In the case of review of any action of the 

Administrator to which this subsection applies, 

the court may reverse any such action found to 

be— 

(A) arbitrary, capricious, an abuse of discre-

tion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, 

privilege, or immunity; 

(C) in excess of statutory jurisdiction, au-

thority, or limitations, or short of statutory 

right; or 

(D) without observance of procedure re-

quired by law, if (i) such failure to observe 

such procedure is arbitrary or capricious, (ii) 

the requirement of paragraph (7)(B) has been 

met, and (iii) the condition of the last sen-

tence of paragraph (8) is met. 

(10) Each statutory deadline for promulgation 

of rules to which this subsection applies which 

requires promulgation less than six months 

after date of proposal may be extended to not 

more than six months after date of proposal by 

the Administrator upon a determination that 

such extension is necessary to afford the public, 

and the agency, adequate opportunity to carry 

out the purposes of this subsection. 

(11) The requirements of this subsection shall 

take effect with respect to any rule the proposal 

of which occurs after ninety days after August 7, 

1977. 

(e) Other methods of judicial review not author-
ized 

Nothing in this chapter shall be construed to 

authorize judicial review of regulations or or-

ders of the Administrator under this chapter, ex-

cept as provided in this section. 

(f) Costs 
In any judicial proceeding under this section, 

the court may award costs of litigation (includ-

ing reasonable attorney and expert witness fees) 

whenever it determines that such award is ap-

propriate. 

(g) Stay, injunction, or similar relief in proceed-
ings relating to noncompliance penalties 

In any action respecting the promulgation of 

regulations under section 7420 of this title or the 

administration or enforcement of section 7420 of 

this title no court shall grant any stay, injunc-

tive, or similar relief before final judgment by 

such court in such action. 

(h) Public participation 
It is the intent of Congress that, consistent 

with the policy of subchapter II of chapter 5 of 

title 5, the Administrator in promulgating any 
regulation under this chapter, including a regu-
lation subject to a deadline, shall ensure a rea-
sonable period for public participation of at 
least 30 days, except as otherwise expressly pro-
vided in section 6 7407(d), 7502(a), 7511(a) and (b), 

and 7512(a) and (b) of this title. 

(July 14, 1955, ch. 360, title III, § 307, as added 

Pub. L. 91–604, § 12(a), Dec. 31, 1970, 84 Stat. 1707; 

amended Pub. L. 92–157, title III, § 302(a), Nov. 18, 

1971, 85 Stat. 464; Pub. L. 93–319, § 6(c), June 22, 

1974, 88 Stat. 259; Pub. L. 95–95, title III, §§ 303(d), 

305(a), (c), (f)–(h), Aug. 7, 1977, 91 Stat. 772, 776, 

777; Pub. L. 95–190, § 14(a)(79), (80), Nov. 16, 1977, 

91 Stat. 1404; Pub. L. 101–549, title I, §§ 108(p), 

110(5), title III, § 302(g), (h), title VII, §§ 702(c), 

703, 706, 707(h), 710(b), Nov. 15, 1990, 104 Stat. 2469, 

2470, 2574, 2681–2684.) 

REFERENCES IN TEXT 

Section 7521(b)(4) of this title, referred to in subsec. 

(a), was repealed by Pub. L. 101–549, title II, § 230(2), 

Nov. 15, 1990, 104 Stat. 2529. 
Section 7521(b)(5) of this title, referred to in subsec. 

(b)(1), was repealed by Pub. L. 101–549, title II, § 230(3), 

Nov. 15, 1990, 104 Stat. 2529. 
Section 1857c–10(c)(2)(A), (B), or (C) of this title (as in 

effect before August 7, 1977), referred to in subsec. 

(b)(1), was in the original ‘‘section 119(c)(2)(A), (B), or 

(C) (as in effect before the date of enactment of the 

Clean Air Act Amendments of 1977)’’, meaning section 

119 of act July 14, 1955, ch. 360, title I, as added June 22, 

1974, Pub. L. 93–319, § 3, 88 Stat. 248, (which was classi-

fied to section 1857c–10 of this title) as in effect prior to 

the enactment of Pub. L. 95–95, Aug. 7, 1977, 91 Stat. 691, 

effective Aug. 7, 1977. Section 112(b)(1) of Pub. L. 95–95 

repealed section 119 of act July 14, 1955, ch. 360, title I, 

as added by Pub. L. 93–319, and provided that all ref-

erences to such section 119 in any subsequent enact-

ment which supersedes Pub. L. 93–319 shall be construed 

to refer to section 113(d) of the Clean Air Act and to 

paragraph (5) thereof in particular which is classified 

to subsec. (d)(5) of section 7413 of this title. Section 

7413(d) of this title was subsequently amended gener-

ally by Pub. L. 101–549, title VII, § 701, Nov. 15, 1990, 104 

Stat. 2672, and, as so amended, no longer relates to 

final compliance orders. Section 117(b) of Pub. L. 95–95 

added a new section 119 of act July 14, 1955, which is 

classified to section 7419 of this title. 
Part C of subchapter I of this chapter, referred to in 

subsec. (d)(1)(J), was in the original ‘‘subtitle C of title 

I’’, and was translated as reading ‘‘part C of title I’’ to 

reflect the probable intent of Congress, because title I 

does not contain subtitles. 

CODIFICATION 

In subsec. (h), ‘‘subchapter II of chapter 5 of title 5’’ 

was substituted for ‘‘the Administrative Procedures 

Act’’ on authority of Pub. L. 89–554, § 7(b), Sept. 6, 1966, 

80 Stat. 631, the first section of which enacted Title 5, 

Government Organization and Employees. 
Section was formerly classified to section 1857h–5 of 

this title. 

PRIOR PROVISIONS 

A prior section 307 of act July 14, 1955, was renum-

bered section 314 by Pub. L. 91–604 and is classified to 

section 7614 of this title. 
Another prior section 307 of act July 14, 1955, ch. 360, 

title III, formerly § 14, as added Dec. 17, 1963, Pub. L. 

88–206, § 1, 77 Stat. 401, was renumbered section 307 by 

Pub. L. 89–272, renumbered section 310 by Pub. L. 90–148, 

and renumbered section 317 by Pub. L. 91–604, and is set 

out as a Short Title note under section 7401 of this 

title. 
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value of the annual standard and pub-

lish this value in the FEDERAL REG-

ISTER by November 30 of the year pre-

ceding the compliance period. 

(c) EPA will base the calculation of 

the standard on information provided 

by the Energy Information Administra-

tion regarding projected gasoline vol-

umes and projected volumes of renew-

able fuel expected to be used in gaso-

line blending for the upcoming year. 

(d) EPA will calculate the annual re-

newable fuel standard using the fol-

lowing equation: 

RFStd
RFV

G R GS RS GEi
i

i i i i i

= ∗
−

−( ) + −( ) −
100

Celli

Where: 

RFStdi = Renewable Fuel Standard, in year 

i, in percent. 
RFVi = Nationwide annual volume of renew-

able fuels required by section 211(o)(2)(B) 

of the Act (42 U.S.C. 7545), for year i, in 

gallons. 
Gi = Amount of gasoline projected to be used 

in the 48 contiguous states, in year i, in 

gallons. 
Ri = Amount of renewable fuel blended into 

gasoline that is projected to be used in 

the 48 contiguous states, in year i, in gal-

lons. 
GSi = Amount of gasoline projected to be 

used in noncontiguous states or terri-

tories (if the state or territory opts-in), 

in year i, in gallons. 
RSi = Amount of renewable fuel blended into 

gasoline that is projected to be used in 

noncontiguous states or territories (if 

the state or territory opts-in), in year i, 

in gallons. 
GEi = Amount of gasoline projected to be 

produced by exempt small refineries and 

small refiners, in year i, in gallons 

(through 2010 only, except to the extent 

that a small refinery exemption is ex-

tended pursuant to § 80.1141(e)). 
Celli = Beginning in 2013, the amount of re-

newable fuel that is required to come 

from cellulosic sources, in year i, in gal-

lons. 

(e) Beginning with the 2013 compli-

ance period, EPA will calculate the 

value of the annual cellulosic standard 

and publish this value in the FEDERAL 

REGISTER by November 30 of the year 

preceding the compliance period. 
(f) EPA will calculate the annual cel-

lulosic standard using the following 

equation: 

RF
G R GS RSi i i i

Cell
Cell

i
i= ∗

−( ) + −( )
100

Where: 

RFCelli = Renewable Fuel Cellulosic Stand-

ard in year i, in percent. 

Gi = Amount of gasoline projected to be used 

in the 48 contiguous states, in year i, in 

gallons. 

Ri = Amount of renewable fuel blended into 

gasoline that is projected to be used in 

the 48 contiguous states, in year i, in gal-

lons. 

GSi = Amount of gasoline projected to be 

used in noncontiguous states or terri-

tories (if the state or territory opts-in), 

in year i, in gallons. 

RSi = Amount of renewable fuel blended into 

gasoline that is projected to be used in 

noncontiguous states or territories (if 

the state or territory opts-in), in year i, 

in gallons. 

Celli = Amount of renewable fuel that is re-

quired to come from cellulosic sources, 

in year i, in gallons. 

[72 FR 23993, May 1, 2007] 

§ 80.1106 To whom does the Renewable 
Volume Obligation apply? 

(a) (1) An obligated party is a refiner 

that produces gasoline within the 48 

contiguous states, or an importer that 

imports gasoline into the 48 contiguous 

states. A party that simply adds renew-

able fuel to gasoline, as defined in 

§ 80.1107(c), is not an obligated party. 

(2) If the Administrator approves a 

petition of Alaska, Hawaii, or a United 

States territory to opt-in to the renew-

able fuel program under the provisions 

in § 80.1143, then ‘‘obligated party’’ 

shall also include any refiner that pro-

duces gasoline within that state or ter-

ritory, or any importer that imports 

gasoline into that state or territory. 

(3) For the purposes of this section, 

‘‘gasoline’’ refers to any and all of the 

products specified at § 80.1107(c). 
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(7) Separated yard waste or food 

waste, including recycled cooking and 

trap grease, and materials described in 

§ 80.1426(f)(5)(i). 

Renewable compressed natural gas 
(CNG) means biogas or biogas-derived 

pipeline quality gas that is compressed 

for use as transportation fuel and 

meets the definition of renewable fuel. 

Renewable electricity means elec-

tricity that meets the definition of re-

newable fuel. 

Renewable fuel means a fuel which 

meets all of the requirements of para-

graph (1) of this definition: 

(1)(i) Fuel that is produced from re-

newable biomass. 

(ii) Fuel that is used to replace or re-

duce the quantity of fossil fuel present 

in a transportation fuel, heating oil, or 

jet fuel. 

(iii) Has lifecycle greenhouse gas 

emissions that are at least 20 percent 

less than baseline lifecycle greenhouse 

gas emissions, unless the fuel is exempt 

from this requirement pursuant to 

§ 80.1403. 

(2) Ethanol covered by this definition 

shall be denatured as required and de-

fined in 27 CFR parts 19 through 21. 

Any volume of denaturant added to the 

undenatured ethanol by a producer or 

importer in excess of 2 volume percent 

shall not be included in the volume of 

ethanol for purposes of determining 

compliance with the requirements 

under this subpart. 

Renewable gasoline means renewable 

fuel made from renewable biomass that 

is composed of only hydrocarbons and 

which meets the definition of gasoline 

in § 80.2(c). 

Renewable gasoline blendstock means a 

blendstock made from renewable bio-

mass that is composed of only hydro-

carbons and which meets the definition 

of gasoline blendstock in § 80.2(s). 

Renewable Identification Number (RIN), 
is a unique number generated to rep-

resent a volume of renewable fuel pur-

suant to §§ 80.1425 and 80.1426. 

(1) Gallon-RIN is a RIN that rep-

resents an individual gallon of renew-

able fuel used for compliance purposes 

pursuant to § 80.1427 to satisfy a renew-

able volume obligation. 

(2) Batch-RIN is a RIN that rep-

resents multiple gallon-RINs. 

Renewable liquefied natural gas (LNG) 

means biogas or biogas-derived pipeline 

quality gas that goes through the proc-

ess of liquefaction in which it is cooled 

below its boiling point, and which 

meets the definition of renewable fuel. 

Slash is the residue, including tree-

tops, branches, and bark, left on the 

ground after logging or accumulating 

as a result of a storm, fire, delimbing, 

or other similar disturbance. 

Small refinery means a refinery for 

which the average aggregate daily 

crude oil throughput (as determined by 

dividing the aggregate throughput for 

the calendar year by the number of 

days in the calendar year) does not ex-

ceed 75,000 barrels. 

Transportation fuel means fuel for use 

in motor vehicles, motor vehicle en-

gines, nonroad vehicles, or nonroad en-

gines (except fuel for use in ocean- 

going vessels). 

Tree plantation is a stand of no less 

than 1 acre composed primarily of trees 

established by hand- or machine-plant-

ing of a seed or sapling, or by coppice 

growth from the stump or root of a 

tree that was hand- or machine-plant-

ed. Tree plantations must have been 

cleared prior to December 19, 2007 and 

must have been actively managed on 

December 19, 2007, as evidenced by 

records which must be traceable to the 

land in question, which must include: 

(1) Sales records for planted trees or 

tree residue together with other writ-

ten documentation connecting the land 

in question to these purchases; 

(2) Purchasing records for seeds, seed-

lings, or other nursery stock together 

with other written documentation con-

necting the land in question to these 

purchases; 

(3) A written management plan for 

silvicultural purposes; 

(4) Documentation of participation in 

a silvicultural program sponsored by a 

Federal, state or local government 

agency; 

(5) Documentation of land manage-

ment in accordance with an agricul-

tural or silvicultural product certifi-

cation program; 

(6) An agreement for land manage-

ment consultation with a professional 

forester that identifies the land in 

question; or 
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(d) The price for cellulosic biofuel 

waiver credits will be calculated in ac-

cordance with § 80.1456(d) and published 

on EPA’s Web site. 

[77 FR 1354, Jan. 9, 2012, as amended at 78 FR 

49830, Aug. 15, 2013; 79 FR 25031, May 2, 2014; 

80 FR 18140, Apr. 3, 2015; 80 FR 77517, Dec. 14, 

2015; 81 FR 89804, Dec. 12, 2016] 

§ 80.1406 Who is an obligated party 
under the RFS program? 

(a)(1) An obligated party is any refiner 

that produces gasoline or diesel fuel 

within the 48 contiguous states or Ha-

waii, or any importer that imports gas-

oline or diesel fuel into the 48 contig-

uous states or Hawaii during a compli-

ance period. A party that simply blends 

renewable fuel into gasoline or diesel 

fuel, as defined in § 80.1407(c) or (e), is 

not an obligated party. 
(2) If the Administrator approves a 

petition of Alaska or a United States 

territory to opt-in to the renewable 

fuel program under the provisions in 

§ 80.1443, then ‘‘obligated party’’ shall 

also include any refiner that produces 

gasoline or diesel fuel within that state 

or territory, or any importer that im-

ports gasoline or diesel fuel into that 

state or territory. 
(b) For each compliance period start-

ing with 2010, an obligated party is re-

quired to demonstrate, pursuant to 

§ 80.1427, that it has satisfied the Re-

newable Volume Obligations for that 

compliance period, as specified in 

§ 80.1407(a). 
(c) Aggregation of facilities—(1) Except 

as provided in paragraphs (c)(2), (d) and 

(e) of this section, an obligated party 

may comply with the requirements of 

paragraph (b) of this section in the ag-

gregate for all of the refineries that it 

operates, or for each refinery individ-

ually. 
(2) An obligated party that carries a 

deficit into year i + 1 must use the 

same approach to aggregation of facili-

ties in year i + 1 as it did in year i. 
(d) An obligated party must comply 

with the requirements of paragraph (b) 

of this section for all of its imported 

gasoline or diesel fuel in the aggregate. 
(e) An obligated party that is both a 

refiner and importer must comply with 

the requirements of paragraph (b) of 

this section for its imported gasoline 

or diesel fuel separately from gasoline 

or diesel fuel produced by its domestic 
refinery or refineries. 

(f) Where a refinery or import facil-
ity is jointly owned by two or more 
parties, the requirements of paragraph 
(b) of this section may be met by one of 
the joint owners for all of the gasoline 
or diesel fuel produced/imported at the 
facility, or each party may meet the 
requirements of paragraph (b) of this 
section for the portion of the gasoline 
or diesel fuel that it produces or im-
ports, as long as all of the gasoline or 
diesel fuel produced/imported at the fa-
cility is accounted for in determining 
the Renewable Volume Obligations 
under § 80.1407. In either case, all joint 
owners are subject to the liability pro-
visions of § 80.1461(d). 

(g) The requirements in paragraph (b) 
of this section apply to the following 
compliance periods: Beginning in 2010, 
and every year thereafter, the compli-
ance period is January 1 through De-
cember 31. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 26037, May 10, 2010] 

§ 80.1407 How are the Renewable Vol-
ume Obligations calculated? 

(a) The Renewable Volume Obliga-

tions for an obligated party are deter-

mined according to the following for-

mulas: 
(1) Cellulosic biofuel. 

RVOCB,i = (RFStdCB,i * (GVi + DVi)) + 

DCB,i–1 

Where: 

RVOCB,i = The Renewable Volume Obligation 

for cellulosic biofuel for an obligated 

party for calendar year i, in gallons. 
RFStdCB,i = The standard for cellulosic 

biofuel for calendar year i, determined by 

EPA pursuant to § 80.1405, in percent. 
GVi = The non-renewable gasoline volume, 

determined in accordance with para-

graphs (b), (c), and (f) of this section, 

which is produced in or imported into the 

48 contiguous states or Hawaii by an ob-

ligated party in calendar year i, in gal-

lons. 
DVi = The non-renewable diesel volume, de-

termined in accordance with paragraphs 

(d), (e), and (f) of this section, produced 

in or imported into the 48 contiguous 

states or Hawaii by an obligated party in 

calendar year i, in gallons. 
DCB,i–1 = Deficit carryover from the previous 

year for cellulosic biofuel, in gallons. 

(2) Biomass-based diesel. 
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section, except as provided in para-

graph (f) of this section: 

(1) Reformulated gasoline, whether or 

not renewable fuel is later added to it. 

(2) Conventional gasoline, whether or 

not renewable fuel is later added to it. 

(3) Reformulated gasoline blendstock 

that becomes finished reformulated 

gasoline upon the addition of oxygen-

ate (RBOB). 

(4) Conventional gasoline blendstock 

that becomes finished conventional 

gasoline upon the addition of oxygen-

ate (CBOB). 

(5) Blendstock (including butane, 

pentane, and gasoline treated as 

blendstock (GTAB)) that has been com-

bined with other blendstock and/or fin-

ished gasoline to produce gasoline. 

(6) Any gasoline, or any unfinished 

gasoline that becomes finished gasoline 

upon the addition of oxygenate, that is 

produced or imported to comply with a 

state or local fuels program. 

(d) The diesel non-renewable volume, 

DVi, for an obligated party for a given 

year as specified in paragraph (a) of 

this section is calculated as follows: 

DV D RBDi x y
y

m

x

n

= −
==

∑∑
11

Where: 

x = Individual batch of diesel produced or 

imported in calendar year i. 

n = Total number of batches of diesel pro-

duced or imported in calendar year i. 

DX = Volume of batch x of diesel produced or 

imported, as defined in paragraph (e) of 

this section, in gallons. 

y = Individual batch of renewable fuel blend-

ed into diesel in calendar year i. 

m = Total number of batches of renewable 

fuel blended into diesel in calendar year 

i. 

RBDy = Volume of batch y of renewable fuel 

blended into diesel, in gallons. 

(e) Except as specified in paragraph 

(f) of this section, all products meeting 

the definition of MVNRLM diesel fuel at 

§ 80.2(qqq) that are produced or im-

ported during a compliance period, col-

lectively called ‘‘diesel fuel’’ for the 

purposes of this section (unless other-

wise specified), are to be included (but 

not double-counted) in the volume used 

to calculate a party’s Renewable Vol-

ume Obligations under paragraph (a) of 

this section. 

(f) The following products are not in-

cluded in the volume of gasoline or die-

sel fuel produced or imported used to 

calculate a party’s Renewable Volume 

Obligations according to paragraph (a) 

of this section: 
(1) Any renewable fuel as defined in 

§ 80.1401. 
(2) Blendstock that has not been 

combined with other blendstock, fin-

ished gasoline, or diesel to produce gas-

oline or diesel. 
(3) Gasoline or diesel fuel produced or 

imported for use in Alaska, the Com-

monwealth of Puerto Rico, the U.S. 

Virgin Islands, Guam, American 

Samoa, and the Commonwealth of the 

Northern Marianas, unless the area has 

opted into the RFS program under 

§ 80.1443. 
(4) Gasoline or diesel fuel produced 

by a small refinery that has an exemp-

tion under § 80.1441 or an approved 

small refiner that has an exemption 

under § 80.1442. 
(5) Gasoline or diesel fuel exported 

for use outside the 48 United States 

and Hawaii, and gasoline or diesel fuel 

exported for use outside Alaska, the 

Commonwealth of Puerto Rico, the 

U.S. Virgin Islands, Guam, American 

Samoa, and the Commonwealth of the 

Northern Marianas, if the area has 

opted into the RFS program under 

§ 80.1443. 
(6) For blenders, the volume of fin-

ished gasoline, finished diesel fuel, 

RBOB, or CBOB to which a blender 

adds blendstocks. 
(7) The gasoline or diesel fuel portion 

of transmix produced by a transmix 

processor, or the transmix blended into 

gasoline or diesel fuel by a transmix 

blender, under § 80.84. 
(8) Any gasoline or diesel fuel that is 

not transportation fuel. 

[75 FR 14863, Mar. 26, 2010, as amended at 79 

FR 23655, Apr. 28, 2014] 

§§ 80.1408–80.1414 [Reserved] 

§ 80.1415 How are equivalence values 
assigned to renewable fuel? 

(a)(1) Each gallon of a renewable fuel, 

or gallon equivalent pursuant to para-

graph (b)(5) or (b)(6) of this section, 

shall be assigned an equivalence value 

by the producer or importer pursuant 

to paragraph (b) or (c) of this section. 

VerDate Sep<11>2014 16:22 Aug 14, 2017 Jkt 241169 PO 00000 Frm 00525 Fmt 8010 Sfmt 8010 Q:\40\40V19.TXT 31 E
R

26
M

R
10

.4
31

<
/M

A
T

H
>

A-15

USCA Case #17-1044      Document #1714168            Filed: 01/22/2018      Page 100 of 123



516 

40 CFR Ch. I (7–1–17 Edition) § 80.1416 

(2) The equivalence value is a number 

that is used to determine how many 

gallon-RINs can be generated for a gal-

lon of renewable fuel according to 

§ 80.1426. 

(b) Equivalence values shall be as-

signed for certain renewable fuels as 

follows: 

(1) Ethanol which is denatured shall 

have an equivalence value of 1.0. 

(2) Biodiesel (mono-alkyl ester) shall 

have an equivalence value of 1.5. 

(3) Butanol shall have an equivalence 

value of 1.3. 

(4) Non-ester renewable diesel with a 

lower heating value of at least 123,500 

Btu/gal shall have an equivalence value 

of 1.7. 

(5) 77,000 Btu (lower heating value) of 

compressed natural gas (CNG) or lique-

fied natural gas (LNG) shall represent 

one gallon of renewable fuel with an 

equivalence value of 1.0. 

(6) 22.6 kW-hr of electricity shall rep-

resent one gallon of renewable fuel 

with an equivalence value of 1.0. 

(7) For all other renewable fuels, a 

producer or importer shall submit an 

application to the Agency for an 

equivalence value following the provi-

sions of paragraph (c) of this section. A 

producer or importer may also submit 

an application for an alternative 

equivalence value pursuant to para-

graph (c) if the renewable fuel is listed 

in this paragraph (b), but the producer 

or importer has reason to believe that 

a different equivalence value than that 

listed in this paragraph (b) is war-

ranted. 

(c) Calculation of new equivalence val-
ues. (1) The equivalence value for re-

newable fuels described in paragraph 

(b)(7) of this section shall be calculated 

using the following formula: 

EV = (R/0.972) * (EC/77,000) 

Where: 

EV = Equivalence Value for the renewable 

fuel, rounded to the nearest tenth. 

R = Renewable content of the renewable fuel. 

This is a measure of the portion of a re-

newable fuel that came from renewable 

biomass, expressed as a fraction, on an 

energy basis. 

EC = Energy content of the renewable fuel, 

in Btu per gallon (lower heating value). 

(2) The application for an equivalence 

value shall include a technical jus-

tification that includes all the fol-

lowing: 

(i) A calculation for the requested 

equivalence value according to the 

equation in paragraph (c)(1) of this sec-

tion, including supporting documenta-

tion for the value of EC used in the cal-

culation such as a certificate of anal-

ysis from a laboratory that verifies the 

lower heating value in Btu per gallon 

of the renewable fuel produced. 

(ii) For each feedstock, component, 

or additive that is used to make the re-

newable fuel, provide a description, the 

percent input, and identify whether or 

not it is renewable biomass or is de-

rived from renewable biomass. 

(iii) For each feedstock that also 

qualifies as a renewable fuel, state 

whether or not RINs have been pre-

viously generated for such feedstock. 

(iv) A description of the renewable 

fuel and the production process, includ-

ing a block diagram that shows all in-

puts and outputs at each step of the 

production process with a sample quan-

tity of all inputs and outputs for one 

batch of renewable fuel produced. 

(3) The Agency will review the tech-

nical justification and assign an appro-

priate equivalence value to the renew-

able fuel based on the procedure in this 

paragraph (c). 

(4) Applications for equivalence val-

ues must be sent to one of the fol-

lowing addresses: 

(i) For U.S. Mail: U.S. EPA, Attn: 

RFS2 Program Equivalence Value Ap-

plication, 6406J, 1200 Pennsylvania Ave-

nue, NW., Washington, DC 20460. 

(ii) For overnight or courier services: 
U.S. EPA, Attn: RFS2 Program Equiva-

lence Value Application, 6406J, 1310 L 

Street, NW., 6th floor, Washington, DC 

20005. (202) 343–9038. 

(5) All applications required under 

this section shall be submitted on 

forms and following procedures pre-

scribed by the Administrator. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 26037, May 10, 2010; 77 FR 1355, Jan. 9, 

2012; 79 FR 42159, July 18, 2014] 

§ 80.1416 Petition process for evalua-
tion of new renewable fuels path-
ways. 

(a) Pursuant to this section, a party 

may petition EPA to assign a D code 
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produced. The Administrator may ask 

for additional information to complete 

this evaluation. 

(e) The petition under this section 

shall be submitted on forms and fol-

lowing procedures as prescribed by 

EPA. 

[75 FR 26037, May 10, 2010, as amended at 79 

FR 42160, July 18, 2014] 

§§ 80.1417–80.1424 [Reserved] 

§ 80.1425 Renewable Identification 
Numbers (RINs). 

RINs generated on or after July 1, 

2010 shall not be generated as a 38-digit 

code, but shall be identified by the in-

formation specified in paragraphs (a) 

through (i) of this section and intro-

duced into EMTS as data elements dur-

ing the generation of RINs pursuant to 

§ 80.1452(b). For RINs generated prior to 

July 1, 2010, each RIN is a 38-digit code 

of the following form: 

KYYYYCCCCFFFFFBBBBBRRD 

SSSSSSSSEEEEEEEE 

(a) K is a number identifying the 

type of RIN as follows: 

(1) K has the value of 1 when the RIN 

is assigned to a volume of renewable 

fuel pursuant to § 80.1426(e) and 

§ 80.1428(a). 

(2) K has the value of 2 when the RIN 

has been separated from a volume of 

renewable fuel pursuant to § 80.1429. 

(b) YYYY is the calendar year in 

which the RIN was generated. 

(c) CCCC is the registration number 

assigned, according to § 80.1450, to the 

producer or importer of the batch of re-

newable fuel. 

(d) FFFFF is the registration number 

assigned, according to § 80.1450, to the 

facility at which the batch of renew-

able fuel was produced or imported. 

(e) BBBBB is a serial number as-

signed to the batch which is chosen by 

the producer or importer of the batch 

such that no two batches have the 

same value in a given calendar year. 

(f) RR is a number representing 10 

times the equivalence value of the re-

newable fuel as specified in § 80.1415. 

(g) D is a number determined accord-

ing to § 80.1426(f) and identifying the 

type of renewable fuel, as follows: 

(1) D has the value of 3 to denote fuel 

categorized as cellulosic biofuel. 

(2) D has the value of 4 to denote fuel 

categorized as biomass-based diesel. 

(3) D has the value of 5 to denote fuel 

categorized as advanced biofuel. 

(4) D has the value of 6 to denote fuel 

categorized as renewable fuel. 

(5) D has the value of 7 to denote fuel 

categorized as cellulosic diesel. 

(h) SSSSSSSS is a number rep-

resenting the first gallon-RIN associ-

ated with a batch of renewable fuel. 

(i) EEEEEEEE is a number rep-

resenting the last gallon-RIN associ-

ated with a volume of renewable fuel. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 79977, Dec. 21, 2010] 

§ 80.1426 How are RINs generated and 
assigned to batches of renewable 
fuel by renewable fuel producers or 
importers? 

(a) General requirements. (1) To the ex-

tent permitted under paragraphs (b) 

and (c) of this section, producers and 

importers of renewable fuel must gen-

erate RINs to represent that fuel if all 

of the following occur: 

(i) The fuel qualifies for a D code pur-

suant to § 80.1426(f), or the EPA has ap-

proved a petition for use of a D code 

pursuant to § 80.1416. 

(ii) The fuel is demonstrated to be 

produced from renewable biomass pur-

suant to the reporting requirements of 

§ 80.1451 and the recordkeeping require-

ments of § 80.1454. 

(A) Feedstocks meeting the require-

ments of renewable biomass through 

the aggregate compliance provision at 

§ 80.1454(g) are deemed to be renewable 

biomass. 

(B) [Reserved] 

(iii) Was produced in compliance with 

the registration requirements of 

§ 80.1450, the reporting requirements of 

§ 80.1451, the recordkeeping require-

ments of § 80.1454, and all other applica-

ble requirements of this subpart M. 

(iv) The renewable fuel is designated 

on a product transfer document (PTD) 

for use as transportation fuel, heating 

oil, or jet fuel in accordance with 

§ 80.1453(a)(12). 

(2) To generate RINs for imported re-

newable fuel, including any renewable 
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fuel contained in imported transpor-

tation fuel, heating oil, or jet fuel, im-

porters must obtain information from 

a foreign producer that is registered 

pursuant to § 80.1450 sufficient to make 

the appropriate determination regard-

ing the applicable D code and compli-

ance with the renewable biomass defi-

nition for each imported batch for 

which RINs are generated. 

(3) A party generating a RIN shall 

specify the appropriate numerical val-

ues for each component of the RIN in 

accordance with the provisions of 

§ 80.1425(a) and paragraph (f) of this sec-

tion. 

(b) Regional applicability. (1) Except as 

provided in paragraph (c) of this sec-

tion, a RIN must be generated by a re-

newable fuel producer or importer for a 

batch of renewable fuel that satisfies 

the requirements of paragraph (a)(1) of 

this section if it is produced or im-

ported for use as transportation fuel, 

heating oil, or jet fuel in the 48 contig-

uous states or Hawaii. 

(2) If the Administrator approves a 

petition of Alaska or a United States 

territory to opt-in to the renewable 

fuel program under the provisions in 

§ 80.1443, then the requirements of para-

graph (b)(1) of this section shall also 

apply to renewable fuel produced or 

imported for use as transportation fuel, 

heating oil, or jet fuel in that state or 

territory beginning in the next cal-

endar year. 

(c) Cases in which RINs are not gen-
erated.(1) Fuel producers and importers 

may not generate RINs for fuel that 

does not satisfy the requirements of 

paragraph (a)(1) of this section. 

(2) Small producer/importer threshold. 
Pursuant to § 80.1455(a) and (b), renew-

able fuel producers that produce less 

than 10,000 gallons a year of renewable 

fuel, and importers that import less 

than 10,000 gallons a year of renewable 

fuel, are not required to generate and 

assign RINs to batches of renewable 

fuel that satisfy the requirements of 

paragraph (a)(1) of this section that 

they produce or import. 

(3) Temporary new producer threshold. 
Pursuant to § 80.1455(c) and (d), new re-

newable fuel producers that produce 

less than 125,000 gallons of renewable 

fuel a year are not required to generate 

and assign RINs to batches of renew-

able fuel to satisfy the requirements of 

paragraph (a)(1) of this section. 

(i) The provisions of this paragraph 

(c)(3) apply only to new facilities, for a 

maximum of three years beginning 

with the calendar year in which the 

production facility produces its first 

gallon of renewable fuel. 

(ii) [Reserved] 

(4) Importers shall not generate RINs 

for renewable fuel imported from a for-

eign renewable fuel producer, or for re-

newable fuel made with ethanol pro-

duced by a foreign ethanol producer, 

unless the foreign renewable fuel pro-

ducer or foreign ethanol producer is 

registered with EPA as required in 

§ 80.1450. 

(5) Importers shall not generate RINs 

for renewable fuel that has already 

been assigned RINs by a registered for-

eign producer. 

(6) A party is prohibited from gener-

ating RINs for a volume of fuel that it 

produces if the fuel has been produced 

by a process that uses a renewable fuel 

as a feedstock, and the renewable fuel 

that is used as a feedstock was pro-

duced by another party, except that 

RINs may be generated for such fuel if 

allowed by the EPA in response to a pe-

tition submitted pursuant to § 80.1416 

and the petition approval specifies a 

mechanism to prevent double counting 

of RINs. 

(7) For renewable fuel oil that is 

heating oil as defined in paragraph (2) 

of the definition of heating oil in 

§ 80.1401, renewable fuel producers and 

importers shall not generate RINs un-

less they have received affidavits from 

the final end user or users of the fuel 

oil as specified in § 80.1451(b)(1)(ii)(T)(2). 

(d)(1) Definition of batch. For the pur-

poses of this section and § 80.1425, a 

‘‘batch of renewable fuel’’ is a volume 

of renewable fuel that has been as-

signed a unique identifier within a cal-

endar year by the producer or importer 

of the renewable fuel in accordance 

with the provisions of this section and 

§ 80.1425. 

(i) The number of gallon-RINs gen-

erated for a batch of renewable fuel 

may not exceed 99,999,999. 

(ii) A batch of renewable fuel cannot 

represent renewable fuel produced or 

imported in excess of one calendar 

month. 
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(2) Multiple gallon-RINs generated to 
represent a given volume of renewable 
fuel can be represented by a single 
batch-RIN through the appropriate des-
ignation of the RIN volume codes 
SSSSSSSS and EEEEEEEE. 

(i) The value of SSSSSSSS in the 
batch-RIN shall be 00000001 to represent 
the first gallon-RIN associated with 
the volume of renewable fuel. 

(ii) The value of EEEEEEEE in the 
batch-RIN shall represent the last gal-
lon-RIN associated with the volume of 
renewable fuel, based on the RIN vol-
ume VRIN determined pursuant to para-

graph (f) of this section. 
(iii) Under § 80.1452, RIN volumes will 

be managed by EMTS. RIN codes 

SSSSSSSS and EEEEEEEE do not 

have a role in EMTS. 
(e) Assignment of RINs to batches—(1) 

Except as provided in paragraph (g) of 

this section for delayed RINs, the pro-

ducer or importer of renewable fuel 

must assign all RINs generated to vol-

umes of renewable fuel. 

(2) A RIN is assigned to a volume of 

renewable fuel when ownership of the 

RIN is transferred along with the 

transfer of ownership of the volume of 

renewable fuel, pursuant to § 80.1428(a). 

(3) All assigned RINs shall have a K 

code value of 1. 

(f) Generation of RINs—(1) Applicable 

pathways. D codes shall be used in RINs 

generated by producers or importers of 

renewable fuel according to the path-

ways listed in Table 1 to this section, 

paragraph (f)(6) of this section, or as 

approved by the Administrator. In 

choosing an appropriate D code, pro-

ducers and importers may disregard 

any incidental, de minimis feedstock 

contaminants that are impractical to 

remove and are related to customary 

feedstock production and transport. 

Tables 1 and 2 to this section do not 

apply to, and impose no requirements 

with respect to, volumes of fuel for 

which RINs are generated pursuant to 

paragraph (f)(6) of this section. 

TABLE 1 TO § 80.1426—APPLICABLE D CODES FOR EACH FUEL PATHWAY FOR USE IN GENERATING 
RINS 

Fuel type Feedstock Production process requirements D–Code 

A Ethanol ............. Corn starch ............................................... All of the following: Dry mill process, 
using natural gas, biomass, or biogas 
for process energy and at least two ad-
vanced technologies from Table 2 to 
this section.

6 

B Ethanol ............. Corn starch ............................................... All of the following: Dry mill process, 
using natural gas, biomass, or biogas 
for process energy and at least one of 
the advanced technologies from Table 
2 to this section plus drying no more 
than 65% of the distillers grains with 
solubles it markets annually.

6 

C Ethanol ............. Corn starch ............................................... All of the following: Dry mill process, 
using natural gas, biomass, or biogas 
for process energy and drying no more 
than 50% of the distillers grains with 
solubles it markets annually.

6 

D Ethanol ............. Corn starch ............................................... Wet mill process using biomass or biogas 
for process energy.

6 

E Ethanol ............. Starches from crop residue and annual 
covercrops.

Fermentation using natural gas, biomass, 
or biogas for process energy.

6 

F Biodiesel, re-
newable die-
sel, jet fuel 
and heating 
oil.

Soy bean oil; Oil from annual covercrops; 
Oil from algae grown 
photosynthetically; Biogenic waste oils/ 
fats/greases; Non-food grade corn oil; 
Camelina sativa oil..

One of the following: Trans-Esterification 
Hydrotreating Excluding processes that 
co-process renewable biomass and pe-
troleum..

4 

G Biodiesel, heat-
ing oil.

Canola/Rapeseed oil ................................ Trans-Esterification using natural gas or 
biomass for process energy.

4 

H Biodiesel, re-
newable die-
sel, jet fuel 
and heating 
oil.

Soy bean oil; Oil from annual covercrops; 
Oil from algae grown 
photosynthetically; Biogenic waste oils/ 
fats/greases; Non-food grade corn oil; 
Camelina sativa oil..

One of the following: Trans-Esterification 
Hydrotreating Includes only processes 
that co-process renewable biomass 
and petroleum..

5 

I Naphtha, LPG .. Camelina sativa oil ................................... Hydrotreating ............................................ 5 
J Ethanol ............. Sugarcane ................................................ Fermentation ............................................. 5 

VerDate Sep<11>2014 16:22 Aug 14, 2017 Jkt 241169 PO 00000 Frm 00530 Fmt 8010 Sfmt 8010 Q:\40\40V19.TXT 31A-19

USCA Case #17-1044      Document #1714168            Filed: 01/22/2018      Page 104 of 123



521 

Environmental Protection Agency § 80.1426 

TABLE 1 TO § 80.1426—APPLICABLE D CODES FOR EACH FUEL PATHWAY FOR USE IN GENERATING 
RINS—Continued 

Fuel type Feedstock Production process requirements D–Code 

K Ethanol ............. Crop residue, slash, pre-commercial 
thinnings and tree residue, 
switchgrass, miscanthus, energy cane, 
Arundo donax, Pennisetum purpureum, 
and separated yard waste; biogenic 
components of separated MSW; cellu-
losic components of separated food 
waste; and cellulosic components of 
annual cover crops.

Any process that converts cellulosic bio-
mass to fuel.

3 

L Cellulosic diesel, 
jet fuel and 
heating oil.

Crop residue, slash, pre-commercial 
thinnings and tree residue, 
switchgrass, miscanthus, energy cane, 
Arundo donax, Pennisetum purpureum, 
and separated yard waste; biogenic 
components of separated MSW; cellu-
losic components of separated food 
waste; and cellulosic components of 
annual cover crops.

Any process that converts cellulosic bio-
mass to fuel.

7 

M Renewable gas-
oline and re-
newable gas-
oline 
blendstock.

Crop residue, slash, pre-commercial 
thinnings, tree residue, and separated 
yard waste; biogenic components of 
separated MSW; cellulosic components 
of separated food waste; and cellulosic 
components of annual cover crops.

Catalytic Pyrolysis and Upgrading, Gasifi-
cation and Upgrading, Thermo-Cata-
lytic Hydrodeoxygenation and Upgrad-
ing, Direct Biological Conversion, Bio-
logical Conversion and Upgrading uti-
lizing natural gas, biogas, and/or bio-
mass as the only process energy 
sources providing that process used 
converts cellulosic biomass to fuel; any 
process utilizing biogas and/or biomass 
as the only process energy sources 
which converts cellulosic biomass to 
fuel.

3 

N Naphtha ............ Switchgrass, miscanthus, energy cane, 
Arundo donax, and Pennisetum 
purpureum.

Gasification and upgrading processes 
that converts cellulosic biomass to fuel.

3 

O Butanol ............. Corn starch ............................................... Fermentation; dry mill using natural gas, 
biomass, or biogas for process energy.

6 

P Ethanol, renew-
able diesel, jet 
fuel, heating 
oil, and naph-
tha.

The non-cellulosic portions of separated 
food waste and non-cellulosic compo-
nents of annual cover crops.

Any ............................................................ 5 

Q Renewable 
Compressed 
Natural Gas, 
Renewable 
Liquefied Nat-
ural Gas, Re-
newable Elec-
tricity.

Biogas from landfills, municipal waste-
water treatment facility digesters, agri-
cultural digesters, and separated MSW 
digesters; and biogas from the cellu-
losic components of biomass proc-
essed in other waste digesters.

Any ............................................................ 3 

R Ethanol ............. Grain Sorghum ......................................... Dry mill process using biogas from land-
fills, waste treatment plants, and/or 
waste digesters, and/or natural gas, for 
process energy.

6 

S Ethanol ............. Grain Sorghum ......................................... Dry mill process, using only biogas from 
landfills, waste treatment plants, and/or 
waste digesters for process energy and 
for on-site production of all electricity 
used at the site other than up to 0.15 
kWh of electricity from the grid per gal-
lon of ethanol produced, calculated on 
a per batch basis.

5 

T Renewable 
Compressed 
Natural Gas, 
Renewable 
Liquefied Nat-
ural Gas, and 
Renewable 
Electricity.

Biogas from waste digesters .................... Any ............................................................ 5 
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TABLE 2 TO § 80.1426—ADVANCED 
TECHNOLOGIES 

Corn oil fractionation that is applied to at 
least 90% of the corn used to produce eth-
anol on a calendar year basis. 

Corn oil extraction that is applied to the 
whole stillage and/or derivatives of whole 
stillage and results in recovery of corn oil 
at an annual average rate equal to or 
greater than 1.33 pounds oil per bushel of 
corn processed into ethanol. 

Membrane separation in which at least 90% 
of ethanol dehydration is carried out using 
a hydrophilic membrane on a calendar 
year basis. 

Raw starch hydrolysis that is used for at 
least 90% of starch hydrolysis used to 
produce ethanol instead of hydrolysis using 
a traditional high heat cooking process, 
calculated on a calendar year basis. 

Combined heat and power such that, on a 
calendar year basis, at least 90% of the 
thermal energy associated with ethanol 
production (including thermal energy pro-
duced at the facility and that which is de-
rived from an off-site waste heat supplier), 
exclusive of any thermal energy used for 
the drying of distillers grains and solubles, 
is used to produce electricity prior to being 
used to meet the process heat require-
ments of the facility. 

(2) Renewable fuel that can be described 
by a single pathway. 

(i) The number of gallon-RINs that 

shall be generated for a batch of renew-

able fuel by a producer or importer for 

renewable fuel that can be described by 

a single pathway shall be equal to a 

volume calculated according to the fol-

lowing formula: 

VRIN = EV * Vs 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of gallon-RINs 

that shall be generated for the batch. 

EV = Equivalence value for the batch of re-

newable fuel per § 80.1415. 

Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

(ii) The D code that shall be used in 

the RINs generated shall be the D code 

specified in Table 1 to this section, or 

a D code as approved by the Adminis-

trator, which corresponds to the path-

way that describes the producer’s oper-

ations. 
(3) Renewable fuel that can be described 

by two or more pathways.(i) The D codes 

that shall be used in the RINs gen-

erated by a producer or importer whose 

renewable fuel can be described by two 

or more pathways shall be the D codes 

specified in Table 1 to this section, or 

D codes as approved by the Adminis-

trator, which correspond to the path-

ways that describe the renewable fuel 

throughout that calendar year. 
(ii) If all the pathways describing the 

producer’s operations have the same D 

code and each batch is of a single fuel 

type, then that D code shall be used in 

all the RINs generated and the number 

of gallon-RINs that shall be generated 

for a batch of renewable fuel shall be 

equal to a volume calculated according 

to the following formula: 

VRIN = EV * Vs 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of gallon-RINs 

that shall be generated for the batch. 

EV = Equivalence value for the batch of re-

newable fuel per § 80.1415. 

Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

(iii) If all the pathways describing 

the producer’s operations have the 

same D code but individual batches are 

comprised of a mixture of fuel types 

with different equivalence values, then 

that D code shall be used in all the 

RINs generated and the number of gal-

lon-RINs that shall be generated for a 

batch of renewable fuel shall be equal 

to a volume calculated according to 

the following formula: 

VRIN = S(EVi * Vs,i) 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of gallon-RINs 

that shall be generated for the batch. 

EVi = Equivalence value for fuel type i in the 

batch of renewable fuel per § 80.1415. 

Vs,i = Standardized volume of fuel type i in 

the batch of renewable fuel at 60 °F, in gal-

lons, calculated in accordance with para-

graph (f)(8) of this section. 

(iv) If the pathway applicable to a 

producer changes on a specific date, 

such that one pathway applies before 

VerDate Sep<11>2014 16:22 Aug 14, 2017 Jkt 241169 PO 00000 Frm 00532 Fmt 8010 Sfmt 8010 Q:\40\40V19.TXT 31A-21

USCA Case #17-1044      Document #1714168            Filed: 01/22/2018      Page 106 of 123



523 

Environmental Protection Agency § 80.1426 

the date and another pathway applies 

on and after the date, and each batch is 

of a single fuel type, then the applica-

ble D code and batch identifier used in 

generating RINs must change on the 

date that the change in pathway occurs 

and the number of gallon-RINs that 

shall be generated for a batch of renew-

able fuel shall be equal to a volume 

calculated according to the following 

formula: 

VRIN = EV * Vs 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of gallon-RINs 

that shall be generated for a batch with 

a single applicable D code. 

EV = Equivalence value for the batch of re-

newable fuel per § 80.1415. 

Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

(v) If a producer produces batches 

that are comprised of a mixture of fuel 

types with different equivalence values 

and different applicable D codes, then 

separate values for VRIN shall be cal-

culated for each category of renewable 

fuel according to formulas in Table 3 to 

this section. All batch-RINs thus gen-

erated shall be assigned to unique 

batch identifiers for each portion of the 

batch with a different D code. 

TABLE 3 TO § 80.1426—NUMBER OF GALLON- 
RINS TO ASSIGN TO BATCH-RINS WITH D 
CODES DEPENDENT ON FUEL TYPE 

D code to use in 
batch-RIN Number of gallon-RINs 

D = 3 ..................... VRIN, CB = EVCB * Vs, CB 
D = 4 ..................... VRIN, BBD = EVBBD * Vs, BBD 
D = 5 ..................... VRIN, AB = EVAB * Vs, AB 
D = 6 ..................... VRIN, RF = EVRF * Vs, RF 
D = 7 ..................... VRIN, CD = EVCD * Vs, CD 

Where: 

VRIN,CB = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for the cellulosic 

biofuel portion of the batch with a D 

code of 3. 

VRIN,BBD = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for the biomass- 

based diesel portion of the batch with a 

D code of 4. 

VRIN,AB = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for the advanced 

biofuel portion of the batch with a D 

code of 5. 

VRIN,RF = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for the renewable 

fuel portion of the batch with a D code of 

6. 

VRIN,CD = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for the cellulosic 

diesel portion of the batch with a D code 

of 7. 

EVCB = Equivalence value for the cellulosic 

biofuel portion of the batch per § 80.1415. 

EVBBD = Equivalence value for the biomass- 

based diesel portion of the batch per 

§ 80.1415. 

EVAB = Equivalence value for the advanced 

biofuel portion of the batch per § 80.1415. 

EVRF = Equivalence value for the renewable 

fuel portion of the batch per § 80.1415. 

EVCD = Equivalence value for the cellulosic 

diesel portion of the batch per § 80.1415. 

Vs,CB = Standardized volume at 60 °F of the 

portion of the batch that must be as-

signed a D code of 3, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

Vs,BBD = Standardized volume at 60 °F of the 

portion of the batch that must be as-

signed a D code of 4, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

Vs,AB = Standardized volume at 60 °F of the 

portion of the batch that must be as-

signed a D code of 5, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

Vs,RF = Standardized volume at 60 °F of the 

portion of the batch that must be as-

signed a D code of 6, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

Vs,CD = Standardized volume at 60 °F of the 

portion of the batch that must be as-

signed a D code of 7, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

(vi) If a producer produces a single 

type of renewable fuel using two or 

more different feedstocks which are 

processed simultaneously, and each 

batch is comprised of a single type of 

fuel, then the number of gallon-RINs 

that shall be generated for a batch of 

renewable fuel and assigned a par-

ticular D code shall be determined ac-

cording to the formulas in Table 4 to 

this section. 
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Where: 

VRIN,CB = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for a batch of cel-

lulosic biofuel with a D code of 3. 

VRIN,BBD = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for a batch of bio-

mass-based diesel with a D code of 4. 

VRIN,AB = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for a batch of ad-

vanced biofuel with a D code of 5. 

VRIN,RF = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for a batch of re-

newable fuel with a D code of 6. 

VRIN,CD = RIN volume, in gallons, for use in 

determining the number of gallon-RINs 

that shall be generated for a batch of cel-

lulosic diesel with a D code of 7. 

EV = Equivalence value for the renewable 

fuel per § 80.1415. 

VS = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

FE3 = Feedstock energy from all feedstocks 

whose pathways have been assigned a D 

code of 3 under Table 1 to this section, or 

a D code of 3 as approved by the Adminis-

trator, in Btu. 

FE4 = Feedstock energy from all feedstocks 

whose pathways have been assigned a D 

code of 4 under Table 1 to this section, or 

a D code of 4 as approved by the Adminis-

trator, in Btu. 

FE5 = Feedstock energy from all feedstocks 

whose pathways have been assigned a D 

code of 5 under Table 1 to this section, or 

a D code of 5 as approved by the Adminis-

trator, in Btu. 

FE6 = Feedstock energy from all feedstocks 

whose pathways have been assigned a D 

code of 6 under Table 1 to this section, or 

a D code of 6 as approved by the Adminis-

trator, in Btu. 

FE7 = Feedstock energy from all feedstocks 

whose pathways have been assigned a D 

code of 7 under Table 1 to this section, or 

a D code of 7 as approved by the Adminis-

trator, in Btu. 

Feedstock energy values, FE, shall be 

calculated according to the following 

formula: 

FE = M * (1 ¥ m) * CF * E 

Where: 

FE = Feedstock energy, in Btu. 

M = Mass of feedstock, in pounds, measured 

on a daily or per-batch basis. 

m = Average moisture content of the feed-

stock, in mass percent. 

CF = Converted Fraction in annual average 

mass percent, except as otherwise pro-

vided by § 80.1451(b)(1)(ii)(U), representing 

that portion of the feedstock that is con-

verted into renewable fuel by the pro-

ducer. 

E = Energy content of the components of the 

feedstock that are converted to renew-

able fuel, in annual average Btu/lb, deter-

mined according to paragraph (f)(7) of 

this section. 

(4) Renewable fuel that is produced by 
co-processing renewable biomass and non- 
renewable feedstocks simultaneously to 
produce a fuel that is partially renew-
able.(i) The number of gallon-RINs that 

shall be generated for a batch of par-

tially renewable fuel shall be equal to a 
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volume VRIN calculated according to 

Method A or Method B. 
(A) Method A. (1) VRIN shall be cal-

culated according to the following for-

mula: 

VRIN = EV * Vs * FER/(FER + FENR) 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of gallon-RINs 

that shall be generated for the batch. 
EV = Equivalence value for the batch of re-

newable fuel per § 80.1415, subject to qual-

ification in paragraph (f)(4)(iii) of this 

section. 
Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 
FER = Feedstock energy from renewable bio-

mass used to make the transportation 

fuel, in Btu. 
FENR = Feedstock energy from non-renew-

able feedstocks used to make the trans-

portation fuel, heating oil, or jet fuel, in 

Btu. 

(2) The value of FE for use in para-

graph (f)(4)(i)(A)(1) of this section shall 

be calculated from the following for-

mula: 

FE = M * (1 ¥ m) * CF * E 

Where: 

FE = Feedstock energy, in Btu. 
M = Mass of feedstock, in pounds, measured 

on a daily or per-batch basis. 
m = Average moisture content of the feed-

stock, in mass percent. 
CF = Converted Fraction in annual average 

mass percent, except as otherwise pro-

vided by § 80.1451(b)(1)(ii)(U), representing 

that portion of the feedstock that is con-

verted into transportation fuel, heating 

oil, or jet fuel by the producer. 
E = Energy content of the components of the 

feedstock that are converted to fuel, in 

annual average Btu/lb, determined ac-

cording to paragraph (f)(7) of this sec-

tion. 

(B) Method B. VRIN shall be calculated 

according to the following formula: 

VRIN = EV * Vs * R 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of gallon-RINs 

that shall be generated for the batch. 

EV = Equivalence value for the batch of re-

newable fuel per § 80.1415, subject to qual-

ification in paragraph (f)(4)(iii) of this 

section. 

Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

R = The renewable fraction of the fuel as 

measured by a carbon-14 dating test 

method as provided in paragraph (f)(9) of 

this section. 

(ii) The D code that shall be used in 

the RINs generated to represent par-

tially renewable transportation fuel, 

heating oil, or jet fuel shall be the D 

code specified in Table 1 to this sec-

tion, or a D code as approved by the 

Administrator, which corresponds to 

the pathway that describes a pro-

ducer’s operations. In determining the 

appropriate pathway, the contribution 

of non-renewable feedstocks to the pro-

duction of partially renewable fuel 

shall be ignored. 

(iii) In determining the RIN volume 

VRIN according to paragraph (f)(4)(i)(A) 

or (f)(4)(i)(B) of this section, the 

equivalence value used to determine 

VRIN which is calculated according to 

§ 80.1415 shall use a value of 1.0 to rep-

resent R, the renewable content of the 

renewable fuel. 

(5) Renewable fuel produced from sepa-
rated yard and food waste.(i) Separated 
yard waste and food waste means, for 

the purposes of this section, waste that 

is one of the following: 

(A) Separated yard waste, which is a 

feedstock stream consisting of yard 

waste kept separate since generation 

from other waste materials. Separated 

yard waste is deemed to be composed 

entirely of cellulosic materials. 

(B) Separated food waste, which is a 

feedstock stream consisting of food 

waste kept separate since generation 

from other waste materials, and which 

includes food and beverage production 

waste and post-consumer food and bev-

erage waste. Separated food waste is 

deemed to be composed entirely of non- 

cellulosic materials, unless a party 

demonstrates that a portion of the 

feedstock is cellulosic through ap-

proval of their facility registration. 

(C) Separated municipal solid waste 
(separated MSW), which is material re-

maining after separation actions have 

been taken to remove recyclable paper, 

cardboard, plastics, rubber, textiles, 

metals, and glass from municipal solid 

waste, and which is composed of both 

cellulosic and non-cellulosic materials. 
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(ii) (A) A feedstock qualifies under 
paragraph (f)(5)(i)(A) or (f)(5)(i)(B) of 
this section only if it is collected ac-

cording to a plan submitted to and ac-

cepted by U.S. EPA under the registra-

tion procedures specified in 

§ 80.1450(b)(1)(vii). 
(B) A feedstock qualifies under para-

graph (f)(5)(i)(C) of this section only if 

it is collected according to a plan sub-

mitted to and approved by U.S. EPA. 
(iii) Separation and recycling actions 

specified in paragraph (f)(5)(i)(C) of this 

section are considered to occur if: 
(A) Recyclable paper, cardboard, 

plastics, rubber, textiles, metals, and 

glass that can be recycled are sepa-

rated and removed from the municipal 

solid waste stream to the extent rea-

sonably practicable according to a plan 

submitted to and approved by U.S. 

EPA under the registration procedures 

specified in § 80.1450(b)(1)(viii); and 
(B) The fuel producer has evidence of 

all contracts relating to the disposition 

of paper, cardboard, plastics, rubber, 

textiles, metals, and glass that are re-

cycled. 
(iv)(A) The number of gallon-RINs 

that shall be generated for a batch of 

renewable fuel derived from separated 

yard waste as defined in paragraph 

(f)(5)(i)(A) of this section shall be equal 

to a volume VRIN and is calculated ac-

cording to the following formula: 

VRIN = EV * Vs 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of cellulosic 

biofuel gallon-RINs that shall be gen-

erated for the batch. 
EV = Equivalence value for the batch of re-

newable fuel per § 80.1415. 
Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

(B) The number of gallon-RINs that 

shall be generated for a batch of renew-

able fuel derived from separated food 

waste as defined in paragraph 

(f)(5)(i)(B) of this section shall be equal 

to a volume VRIN and is calculated ac-

cording to the following formula: 

VRIN = EV * Vs 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of cellulosic or ad-

vanced biofuel gallon-RINs that shall be 

generated for the batch. 

EV = Equivalence value for the batch of re-

newable fuel per § 80.1415. 

Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

(v) The number of cellulosic biofuel 

gallon-RINs that shall be generated for 

the cellulosic portion of a batch of re-

newable fuel derived from separated 

MSW as defined in paragraph (f)(5)(i)(C) 

of this section shall be determined ac-

cording to the following formula: 

VRIN = EV * VS * R 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of cellulosic 

biofuel gallon-RINs that shall be gen-

erated for the batch. 

EV = Equivalence value for the batch of re-

newable fuel per § 80.1415. 

VS = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

R = The calculated non-fossil fraction of the 

fuel as measured by a carbon-14 dating 

test method as provided in paragraph 

(f)(9) of this section, except that for 

biogas-derived fuels made from separated 

MSW, no testing is required and R = 1. 

(vi) The D code that shall be used in 

the RINs generated to represent sepa-

rated yard waste, food waste, and MSW 

shall be the D code specified in Table 1 

to this section, or a D code as approved 

by the Administrator, which cor-

responds to the pathway that describes 

the producer’s operations and feed-

stocks. 

(6) Renewable fuel neither covered by 
the pathways in Table 1 to this section, 
nor given an approval by the Adminis-
trator for use of a specific D code.If none 

of the pathways described in Table 1 to 

this section apply to a producer’s oper-

ations, and the producer has not re-

ceived approval for the use of a specific 

D code by the Administrator, the party 

may generate RINs if the fuel from its 

facility is made from renewable bio-

mass and qualifies for an exemption 

under § 80.1403 from the requirement 

that renewable fuel achieve at least a 

20 percent reduction in lifecycle green-

house gas emissions compared to base-

line lifecycle greenhouse gas emissions. 
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(i) The number of gallon-RINs that 
shall be generated for a batch of renew-
able fuel that qualifies for an exemp-
tion from the 20 percent GHG reduction 
requirements under § 80.1403 shall be 
equal to a volume calculated according 
to the following formula: 

VRIN = EV * Vs 

Where: 

VRIN = RIN volume, in gallons, for use in de-

termining the number of gallon-RINs 

that shall be generated for the batch. 
EV = Equivalence value for the batch of re-

newable fuel per § 80.1415. 
Vs = Standardized volume of the batch of re-

newable fuel at 60 °F, in gallons, cal-

culated in accordance with paragraph 

(f)(8) of this section. 

(ii) A D code of 6 shall be used in the 
RINs generated under this paragraph 
(f)(6). 

(7) Determination of feedstock energy 
content factors.(i) For purposes of para-
graphs (f)(3)(vi) and (f)(4)(i)(A)(2) of this 
section, producers must specify the 
value for E, the energy content of the 
components of the feedstock that are 
converted to renewable fuel, used in 
the calculation of the feedstock energy 
value FE. 

(ii) The value for E shall represent 
the higher or gross calorific heating 
value for a feedstock on a zero mois-

ture basis. 
(iii) Producers must specify the value 

for E for each type of feedstock at least 

once per calendar year. 
(iv) A producer must use default val-

ues for E as provided in paragraph 

(f)(7)(vi) of this section, or must deter-

mine alternative values for its own 

feedstocks according to paragraph 

(f)(7)(v) of this section. 
(v) Producers that do not use a de-

fault value for E must use the fol-

lowing test methods, or alternative 

test methods as approved by EPA, to 

determine the value of E. The value of 

E shall be based upon the test results 

of a sample of feedstock that, based 

upon good engineering judgment, is 

representative of the feedstocks used 

to produce renewable fuel: 
(A) ASTM E 870 or ASTM E 711 for 

gross calorific value (both incorporated 

by reference, see § 80.1468). 
(B) ASTM D 4442 or ASTM D 4444 for 

moisture content (both incorporated by 

reference, see § 80.1468). 

(vi) Default values for E. 

(A) Starch: 7,600 Btu/lb. 

(B) Sugar: 7,300 Btu/lb. 

(C) Vegetable oil: 17,000 Btu/lb. 

(D) Waste cooking oil or trap grease: 

16,600 Btu/lb. 

(E) Tallow or fat: 16,200 Btu/lb. 

(F) Manure: 6,900 Btu/lb. 

(G) Woody biomass: 8,400 Btu/lb. 

(H) Herbaceous biomass: 7,300 Btu/lb. 

(I) Yard wastes: 2,900 Btu/lb. 

(J) Biogas: 11,000 Btu/lb. 

(K) Food waste: 2,000 Btu/lb. 

(L) Paper: 7,200 Btu/lb. 

(M) Crude oil: 19,100 Btu/lb. 

(N) Coal—bituminous: 12,200 Btu/lb. 

(O) Coal—anthracite: 13,300 Btu/lb. 

(P) Coal—lignite or sub-bituminous: 

7,900 Btu/lb. 

(Q) Natural gas: 19,700 Btu/lb. 

(R) Tires or rubber: 16,000 Btu/lb. 

(S) Plastic: 19,000 Btu/lb. 

(8) Standardization of volumes. In de-

termining the standardized volume of a 

batch of renewable fuel for purposes of 

generating RINs under this paragraph 

(f), the batch volumes shall be adjusted 

to a standard temperature of 60 °F. 

(i) For ethanol, the following formula 

shall be used: 

Vs,e = Va,e
* (¥0.0006301 * T + 1.0378) 

Where: 

Vs,e = Standardized volume of ethanol at 60 

°F, in gallons. 

Va,e = Actual volume of ethanol, in gallons. 

T = Actual temperature of the batch, in °F. 

(ii) For biodiesel (mono-alkyl esters), 

one of the following two methods for 

biodiesel temperature standardization 

to 60 °Fahrenheit (°F) shall be used 

(A) Vs,b = Va.b
* (-0.00045767 * T + 

1.02746025 

Where 

Vs,b = Standardized volume of biodiesel at 60 

°F, in gallons. 

Va,b = Actual volume of biodiesel, in gallons. 

T = Actual temperature of the batch, in °F. 

(B) The standardized volume of bio-

diesel at 60 °F, in gallons, as calculated 

from the use of the American Petro-

leum Institute Refined Products Table 

6B, as referenced in ASTM D 1250 (in-

corporated by reference, see § 80.1468). 

(iii) For other renewable fuels, an ap-

propriate formula commonly accepted 
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by the industry shall be used to stand-

ardize the actual volume to 60 °F. For-

mulas used must be reported to EPA, 

and may be determined to be inappro-

priate. 

(9) Use of radiocarbon dating test meth-
ods.(i) Parties may use a radiocarbon 

dating test method for determination 

of the renewable fraction of a fuel R 

used to determine VRIN as provided in 

paragraphs (f)(4) and (f)(5) of this sec-

tion. 

(ii) Parties must use Method B or 

Method C of ASTM D 6866 (incor-

porated by reference, see § 80.1468), or 

an alternative test method as approved 

by EPA. 

(iii) For each batch of fuel, the value 

of R must be based on: 

(A) A radiocarbon dating test of the 

batch of fuel produced; or 

(B) A radiocarbon dating test of a 

composite sample of previously pro-

duced fuel, if all of the following condi-

tions are met: 

(1) Based upon good engineering judg-

ment, the renewable fraction of the 

composite sample must be representa-

tive of the batch of fuel produced. 

(2) The composite sample is com-

prised of a volume weighted combina-

tion of samples from every batch of 

partially renewable transportation fuel 

produced by the party over a period not 

to exceed one calendar month, or more 

frequently if necessary to ensure that 

the test results are representative of 

the renewable fraction of the partially 

renewable fuel. 

(3) The composite sample must be 

well mixed prior to testing. 

(4) A volume of each composite sam-

ple must be retained for a minimum of 

two years, and be of sufficient volume 

to permit two additional tests to be 

conducted. 

(iv) If the party is using the com-

posite sampling approach according to 

paragraph (f)(9)(iii)(B) of this section, 

the party may estimate the value of R 

for use in generating RINs in the first 

month if all of the following conditions 

are met: 

(A) The estimate of R for the first 

month is based on information on the 

composition of the feedstock; 

(B) The party calculates R in the sec-

ond month based on the application of 

a radiocarbon dating test on a com-

posite sample pursuant to (f)(9)(iii)(B) 
of this section; and 

(C) The party adjusts the value of R 
used to generate RINs in the second 
month using the following formula 

Ri ∂ 1,adj = 2 × Ri ∂ 1,calc¥Ri,est 

Where 

Ri ∂ 1,adj = Adjusted value of R for use in gen-

erating RINs in month the second month 

i + 1. 
Ri ∂ 1,calc = Calculated value of R in second 

month i + 1 by applying a radiocarbon 

dating test method to a composite sam-

ple of fuel. 
Ri,est = Estimate of R for the first month i. 

(10)(i) For purposes of this section, 
electricity that is only distributed via 
a closed, private, non-commercial sys-
tem is considered renewable fuel and 
RINs may be generated if all of the fol-
lowing apply: 

(A) The electricity is produced from 
renewable biomass and qualifies for a D 
code in Table 1 to this section or has 
received approval for use of a D code by 
the Administrator. 

(B) The RIN generator has docu-
mentation for the sale, if applicable, 
and use of a specific quantity of renew-
able electricity as transportation fuel, 
or has obtained affidavits from all par-
ties selling or using the electricity as 
transportation fuel. 

(C) The electricity is used as a trans-
portation fuel and for no other pur-
poses. 

(ii) For purposes of this section, CNG 
or LNG produced from biogas that is 
only distributed via a closed, private, 
non-commercial system is considered 
renewable fuel for which RINs may be 
generated if all of the following apply: 

(A) The CNG/LNG is produced from 

renewable biomass and qualifies for a D 

code in Table 1 to this section or has 

received approval for use of a D code by 

the Administrator. 
(B) The RIN generator has entered 

into a written contract for the sale or 

use of a specific quantity of CNG/LNG 

to be used as transportation fuel, or ob-

tained affidavits from all parties sell-

ing or using the CNG/LNG as transpor-

tation fuel. 
(C) The CNG/LNG is used as a trans-

portation fuel and for no other pur-

poses. 
(iii) A producer of electricity that is 

generated by co-firing a combination of 
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renewable biomass and fossil fuel may 

generate RINs only for the portion at-

tributable to the renewable biomass, 

using the procedure described in para-

graph (f)(4) of this section. 

(11)(i) For purposes of this section, 

electricity that is introduced into a 

commercial distribution system (trans-

mission grid) is considered renewable 

fuel for which RINs may be generated 

if all of the following apply: 

(A) The electricity is produced from 

renewable biomass and qualifies for a D 

code in Table 1 of this section or has 

received approval for use of a D code by 

the Administrator. 

(B) The RIN generator has docu-

mentation for the sale and use of a spe-

cific quantity of renewable electricity 

as transportation fuel, or has obtained 

affidavits from all parties selling or 

using the electricity as transportation 

fuel. 

(C) The quantity of electricity for 

which RINs were generated was sold for 

use as transportation fuel and for no 

other purpose. 

(D) The renewable electricity was 

loaded onto and withdrawn from a 

physically connected transmission 

grid. 

(E) The amount of electricity sold for 

use as transportation fuel corresponds 

to the amount of electricity derived 

from biogas that was placed into the 

commercial distribution system. 

(F) No other party relied upon the re-

newable electricity for the creation of 

RINs. 

(ii) For purposes of this section, CNG 

or LNG produced from biogas that is 

introduced into a commercial distribu-

tion system is considered renewable 

fuel for which RINs may be generated 

if all the following apply: 

(A) The fuel is produced from renew-

able biomass and qualifies for a D code 

in Table 1 to this section or has re-

ceived approval for use of a D code by 

the Administrator. 

(B) The RIN generator has entered 

into a written contract for the sale or 

use of a specific quantity of renewable 

CNG/LNG, taken from a commercial 

distribution system (e.g., physically 

connected pipeline, barge, truck, rail), 

for use as a transportation fuel, or has 

obtained affidavits from all parties 

selling or using the CNG/LNG taken 

from a commercial distribution system 

as a transportation fuel. 

(C) The quantity of CNG/LNG for 

which RINs were generated was sold for 

use as transportation fuel and for no 

other purposes. 

(D) The biogas/CNG/LNG was injected 

into and withdrawn from the same 

commercial distribution system. 

(E) The biogas/CNG/LNG that is ulti-

mately withdrawn from the commer-

cial distribution system for use as 

transportation fuel is withdrawn in a 

manner and at a time consistent with 

the transport of the biogas/CNG/LNG 

between the injection and withdrawal 

points. 

(F) The volume and heat content of 

biogas/CNG/LNG injected into a pipe-

line and the volume of biogas/CNG/LNG 

withdrawn to make a transportation 

fuel are measured by continuous me-

tering. 

(G) The amount of fuel sold for use as 

transportation fuel corresponds to the 

amount of fuel derived from biogas 

that was placed into the commercial 

distribution system. 

(H) No other party relied upon the 

volume of biogas/CNG/LNG for the cre-

ation of RINs. 

(iii) For renewable electricity that is 

generated by co-firing a combination of 

renewable biomass and fossil fuel, the 

producer may generate RINs only for 

the portion attributable to the renew-

able biomass, using the procedure de-

scribed in paragraph (f)(4) of this sec-

tion. 

(12) For purposes of Table 1 of this 

section, process heat produced from 

combustion of gas at a renewable fuel 

facility is considered derived from bio-

mass if the gas is biogas. 

(i) For biogas directly transported to 

the facility without being placed in a 

commercial distribution system, all of 

the following conditions must be met: 

(A) The producer has entered into a 

written contract for the procurement 

of a specific volume of biogas with a 

specific heat content. 

(B) The volume of biogas was sold to 

the renewable fuel production facility, 

and to no other facility. 

(C) The volume and heat content of 

biogas injected into the pipeline and 

the volume of gas used as process heat 

are measured by continuous metering. 
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(ii) For biogas that has been gath-

ered, processed and injected into a 

common carrier pipeline, all of the fol-

lowing conditions must be met: 

(A) The producer has entered into a 

written contract for the procurement 

of a specific volume of biogas with a 

specific heat content. 

(B) The volume of biogas was sold to 

the renewable fuel production facility, 

and to no other facility. 

(C) The volume of biogas that is 

withdrawn from the pipeline is with-

drawn in a manner and at a time con-

sistent with the transport of fuel be-

tween the injection and withdrawal 

points. 

(D) The volume and heat content of 

biogas injected into the pipeline and 

the volume of gas used as process heat 

are measured by continuous metering. 

(E) The common carrier pipeline into 

which the biogas is placed ultimately 

serves the producer’s renewable fuel fa-

cility. 

(iii) The process heat produced from 

combustion of gas at a renewable fuel 

facility described in paragraph (f)(12)(i) 

of this section shall not be considered 

derived from biomass if any other 

party relied upon the contracted vol-

ume of biogas for the creation of RINs. 

(13) In order for facilities to satisfy 

the requirements of the advanced 

biofuel grain sorghum pathway all of 

the following conditions (in addition to 

other applicable requirements) apply. 

(i) The quantity of electricity used at 

the site that is purchased from the grid 

must be measured and recorded by con-

tinuous metering. 

(ii) All electricity used on-site that is 

not purchased from the grid must be 

produced on-site from biogas from 

landfills, waste treatment plants, and/ 

or waste digesters. 

(iii) For biogas directly transported 

to the facility without being placed in 

a commercial distribution system, all 

of the following conditions must be 

met: 

(A) The producer has entered into a 

written contract for the procurement 

of biogas that specifies the volume of 

biogas, its heat content, and that the 

biogas must be derived from a landfill, 

waste treatment plant and/or waste di-

gester. 

(B) The volume of biogas was sold to 

the renewable fuel production facility, 

and to no other facility. 

(C) The volume and heat content of 

biogas injected into the pipeline and 

the volume of gas used at the renew-

able fuel production facility are meas-

ured by continuous metering. 

(iv) [Reserved] 

(v) For biogas that has been gath-

ered, processed and injected into a 

common carrier pipeline, all of the fol-

lowing conditions must be met: 

(A) The producer has entered into a 

written contract for the procurement 

of biogas that specifies a specific vol-

ume of biogas, with a specific heat con-

tent, and that the biogas must be de-

rived from a landfill, waste treatment 

plant and/or waste digester. 

(B) The volume of biogas was sold to 

the renewable fuel production facility, 

and to no other facility. 

(C) The volume of biogas that is 

withdrawn from the pipeline is with-

drawn in a manner and at a time con-

sistent with the transport of fuel be-

tween the injection and withdrawal 

points. 

(D) The volume and heat content of 

biogas injected into the pipeline and 

the volume of gas used at the renew-

able fuel production facility are meas-

ured by continuous metering. 

(E) The common carrier pipeline into 

which the biogas is placed ultimately 

serves the producer’s renewable fuel fa-

cility. 

(vi) No party relied upon the con-

tracted volume of biogas for the cre-

ation of RINs. 

(14) A producer or importer of renew-

able fuel using giant reed (Arundo 
donax) or napier grass (Pennisetum 
purpureum) as a feedstock may gen-

erate RINs for that renewable fuel if: 

(i) The feedstock is produced, man-

aged, transported, collected, mon-

itored, and processed according to a 

Risk Mitigation Plan approved by EPA 

under the registration procedures spec-

ified in § 80.1450(b)(1)(x)(A); or, 

(ii) EPA has determined that there is 

not a significant likelihood of spread 

beyond the planting area of the feed-

stock used for production of the renew-

able fuel. Any determination that 

Arundo donax or Pennisetum purpureum 
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does not present a significant likeli-

hood of spread beyond the planting 

area must be based upon clear and 

compelling evidence, including infor-

mation and supporting data submitted 

by the producer. Such a determination 

must be made by EPA as specified in 

§ 80.1450(b)(1)(x)(B). 

(15) Application of formulas in para-
graph (f)(3)(vi) of this section to certain 
producers generating D3 or D7 RINs. 

(i) If a producer seeking to generate 

D code 3 or D code 7 RINs produces a 

single type of renewable fuel using two 

or more feedstocks converted simulta-

neously, and at least one of the feed-

stocks does not have a minimum 75% 

average adjusted cellulosic content, 

one of the following additional require-

ments apply: 

(A) If the producer is using a 

thermochemical process to convert cel-

lulosic biomass into cellulosic biofuel, 

the producer is subject to additional 

registration requirements under 

§ 80.1450(b)(1)(xiii)(A). 

(B) If the producer is using any proc-

ess other than a thermochemical proc-

ess, or is using a combination of proc-

esses, the producer is subject to addi-

tional registration requirements under 

§ 80.1450(b)(1)(xiii)(B) and reporting re-

quirements under § 80.1451(b)(1)(ii)(U). 

(ii) [Reserved] 

(16) Renewable fuel produced from crop 
residue. Producers generating RINs for 

qualifying renewable fuel utilizing crop 

residue as feedstock under Pathway K 

or Pathway L must meet all of the fol-

lowing conditions (in addition to any 

other applicable requirements): 

(i) Registration requirements under 

§ 80.1450(b)(1)(xv). 

(ii) Reporting requirements under 

§ 80.1451(b)(1)(ii)(V). 

(iii) Recordkeeping requirements 

under § 80.1454(s). 

(17)(i) For purposes of this section, 

any renewable fuel other than ethanol, 

biodiesel, or renewable diesel that 

meets the ASTM D 975–13a Grade No. 1– 

D or No. 2–D specifications (incor-

porated by reference, see § 80.1468) is 

considered renewable fuel and the pro-

ducer or importer may generate RINs 

for such fuel only if all of the following 

apply: 

(A) The fuel is produced from renew-

able biomass and qualifies for a D code 

in Table 1 to this section or has been 

otherwise approved by the Adminis-

trator. 

(B) The fuel producer or importer 

maintains records demonstrating that 

the fuel was produced for use as a 

transportation fuel, heating oil or jet 

fuel by any of the following: 

(1) Blending the renewable fuel into 

gasoline or diesel fuel to produce a 

transportation fuel, heating oil or jet 

fuel that meets all applicable stand-

ards. 

(2) Entering into a written contract 

for the sale of the renewable fuel, 

which specifies the purchasing party 

shall blend the fuel into gasoline or 

diesel fuel to produce a transportation 

fuel, heating oil or jet fuel that meets 

all applicable standards. 

(3) Entering into a written contract 

for the sale of the renewable fuel, 

which specifies that the fuel shall be 

used in its neat form as a transpor-

tation fuel, heating oil or jet fuel that 

meets all applicable standards. 

(C) The fuel was sold for use in or as 

a transportation fuel, heating oil, or 

jet fuel, and for no other purpose. 

(ii) [Reserved] 

(g) Delayed RIN generation—(1) Par-

ties who produce or import renewable 

fuel may elect to generate delayed 

RINs to represent renewable fuel vol-

umes that have already been trans-

ferred to another party if those renew-

able fuel volumes meet all of the fol-

lowing requirements. 

(i) The renewable fuel volumes can be 

described by a new pathway that has 

been added to Table 1 to § 80.1426, or ap-

proved by petition pursuant to § 80.1416, 

after July 1, 2010. 

(A) For new pathways that EPA ap-

proves in response to petitions sub-

mitted pursuant to § 80.1416, complete 

petitions must be received by EPA by 

January 31, 2011. 

(B) [Reserved] 

(ii) The renewable fuel volumes can 

be described by a pathway that: 

(A) Is biodiesel that is made from 

canola oil through transesterification 

using natural gas or biomass for proc-

ess energy; or 

(B) EPA has determined was in use as 

of July 1, 2010, for the primary purpose 

of producing transportation fuel, heat-

ing oil, or jet fuel for commercial sale. 
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(iii) The renewable fuel volumes were 

not designated or intended for export 

from the 48 contiguous states plus Ha-

waii by the renewable fuel producer or 

importer, and the producer or importer 

of the renewable fuel volumes does not 

know or have reason to know that the 

volumes were exported from the 48 con-

tiguous states plus Hawaii. 

(2) When a new pathway is added to 

Table 1 to § 80.1426 or approved by peti-

tion pursuant to § 80.1416, EPA will 

specify in its approval action the effec-

tive date on which the new pathway be-

comes valid for the generation of RINs 

and whether the fuel in question meets 

the requirements of paragraph (g)(1)(ii) 

of this section. 

(i) The effective date for the pathway 

describing biodiesel that is made from 

canola oil through transesterification 

using natural gas or biomass for proc-

ess energy is September 28, 2010. 

(ii) [Reserved] 

(3) Delayed RINs can only be gen-

erated to represent renewable fuel vol-

umes produced in the 48 contiguous 

states plus Hawaii or imported into the 

48 contiguous states plus Hawaii be-

tween July 1, 2010, and the earlier of ei-

ther of the following dates: 

(i) The effective date (identified pur-

suant to paragraph (g)(2) of this sec-

tion) of the new pathway through 

which the fuel in question was pro-

duced; or 

(ii) December 31, 2011. 

(4) Delayed RINs must be generated 

no later than 60 days after the effective 

date (identified pursuant to paragraph 

(g)(2) of this section) of the pathway by 

which the fuel in question was pro-

duced. 

(5) A party authorized pursuant to 

paragraph (g)(1) of this section to gen-

erate delayed RINs, and electing to do 

so, who generated RINs pursuant to 

80.1426(f)(6) for fuel produced through a 

pathway described in paragraph (g)(1) 

of this section, and transferred those 

RINs with renewable fuel volumes be-

tween July 1, 2010 and the effective 

date (identified pursuant to paragraph 

(g)(2) of this section) of that pathway, 

must retire a number of gallon-RINs 

prior to generating delayed RINs. 

(i) The number of gallon-RINs retired 

by a party pursuant to this paragraph 

must not exceed the number of gallon- 

RINs originally generated by the party 

to represent fuel described in para-

graph (g)(1) of this section that was 

produced in the 48 contiguous states 

plus Hawaii or imported into the 48 

contiguous states plus Hawaii, and 

transferred to another party, between 

July 1, 2010 and the earlier of either of 

the following dates: 

(A) The effective date (identified pur-

suant to paragraph (g)(2) of this sec-

tion) of the new pathway through 

which the fuel in question was pro-

duced; or 

(B) December 31, 2011. 

(ii) Retired RINs must have a D code 

of 6. 

(iii) Retired RINs must have a K code 

of 2. 

(iv) Retired RINs must have been 

generated in the same year as the gal-

lon-RINs originally generated by the 

party to represent fuel described in 

paragraph (g)(1) of this section. 

(A) For gallon-RINs originally gen-

erated in 2010 to represent fuel de-

scribed in paragraph (g)(1) of this sec-

tion, the generation year of retired 

RINs shall be 2010. 

(B) For gallon-RINs originally gen-

erated in 2011 to represent fuel de-

scribed in paragraph (g)(1) of this sec-

tion, the generation year of retired 

RINs shall be 2011. 

(6) For parties that retire RINs pur-

suant to paragraph (g)(5) of this sec-

tion, the number of delayed gallon- 

RINs generated shall be equal to the 

number of gallon-RINs retired in ac-

cordance with paragraph (g)(5) of this 

section. 

(7) A party authorized pursuant to 

paragraph (g)(1) of this section to gen-

erate delayed RINs, and electing to do 

so, who did not generate RINs pursuant 

to § 80.1426(f)(6) for renewable fuel pro-

duced in the 48 contiguous states plus 

Hawaii or imported into the 48 contig-

uous states plus Hawaii between July 1, 

2010 and the effective date (identified 

pursuant to paragraph (g)(2) of this sec-

tion) of a new pathway for the fuel in 

question, may generate a number of de-

layed gallon-RINs for that renewable 

fuel in accordance with paragraph (f) of 

this section. 

(i) The standardized volume of fuel 

(Vs) used by a party to determine the 

RIN volume (VRIN) under paragraph (f) 
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of this section shall be the standard-

ized volume of the fuel described in 

paragraph (g)(1)(i) of this section that 

was produced in the 48 contiguous 

states plus Hawaii or imported into the 

48 contiguous states plus Hawaii by the 

party, and transferred to another 

party, between July 1, 2010 and the ear-

lier of either of the following dates: 

(A) The effective date (identified pur-

suant to paragraph (g)(2) of this sec-

tion) of the new pathway through 

which the fuel in question was pro-

duced; or 

(B) December 31, 2011. 

(ii) [Reserved] 

(8) The renewable fuel for which de-

layed RINs are generated must be de-

scribed by a pathway that satisfies the 

requirements of paragraph (g)(1) of this 

section. 

(9) All delayed RINs generated by a 

renewable fuel producer or importer 

must be generated within EMTS on the 

same date. 

(10) The generation year of delayed 

RINs as designated in EMTS shall be 

the year that the renewable fuel vol-

umes they represent were either pro-

duced or imported into the 48 contig-

uous states plus Hawaii. 

(i) For renewable fuel volumes pro-

duced or imported in 2010, the genera-

tion year of delayed RINs shall be 2010 

and the production date specified in 

EMTS shall be 07/01/2010. 

(ii) For renewable fuel volumes pro-

duced or imported in 2011, the genera-

tion year of delayed RINs shall be 2011 

and the production date specified in 

EMTS shall be 01/01/2011. 

(11) Delayed RINs shall be generated 

as assigned RINs in EMTS with a batch 

number that begins with ‘‘DRN’’, and 

then immediately separated by the RIN 

generator. 

(12) The D code that shall be used in 

delayed RINs shall be the D code which 

corresponds to the new pathway. 

(13) Except as provided in this para-

graph (g), all other provisions in this 

Subpart M that pertain to the identi-

fication of fuels for which RINs may be 

generated, the generation and use of 

RINs, and recordkeeping and reporting, 

are also applicable to delayed RINs. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 26038, May 10, 2010; 75 FR 37733, June 30, 

2010; 75 FR 59632, Sept. 28, 2010; 75 FR 76828, 

Dec. 9, 2010; 75 FR 79977, Dec. 21, 2010; 77 FR 

1355, Jan. 9, 2012; 77 FR 61294, Oct. 9, 2012; 77 

FR 74605, Dec. 17, 2012; 78 FR 14216, Mar. 5, 

2013; 78 FR 41714, July 11, 2013; 78 FR 62470, 

Oct. 22, 2013; 79 FR 42160, July 18, 2014; 79 FR 

42113, July 18, 2014; 80 FR 9098, Feb. 19, 2015; 

80 FR 18141, Apr. 3, 2015; 80 FR 77517, Dec. 14, 

2015] 

§ 80.1427 How are RINs used to dem-
onstrate compliance? 

(a) Obligated party renewable volume 
obligations. (1) Except as specified in 

paragraph (b) of this section or 

§ 80.1456, each party that is an obligated 

party under § 80.1406 and is obligated to 

meet the Renewable Volume Obliga-

tions under § 80.1407 must demonstrate 

pursuant to § 80.1451(a)(1) that it has re-

tired for compliance purposes a suffi-

cient number of RINs to satisfy the fol-

lowing equations: 

(i) Cellulosic biofuel. 

(ΣRINNUM)CB,i + (ΣRINNUM)CB,i-1 = 

RVOCB,i 

Where: 

(ΣRINNUM)CB,i = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the cellulosic biofuel RVO, were 

generated in year i, and are being applied 

towards the RVOCB,i, in gallons. 

(ΣRINNUM)CB,i-1 = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the cellulosic biofuel RVO, were 

generated in year i-1, and are being ap-

plied towards the RVOCB,i, in gallons. 

RVOCB,i = The Renewable Volume Obligation 

for cellulosic biofuel for the obligated 

party for calendar year i, in gallons, pur-

suant to § 80.1407. 

(ii) Biomass-based diesel. Except as 

provided in paragraph (a)(7) of this sec-

tion, 

(ΣRINNUM)BBD,i + (ΣRINNUM)BBD,i-1 = 

RVOBBD,i 

Where: 

(ΣRINNUM)BBD,i = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the biomass-based diesel RVO, were 

generated in year i, and are being applied 

towards the RVOBBD,i, in gallons. 

(ΣRINNUM)BBD,i-1 = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the biomass-based diesel RVO, were 
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generated in year i-1, and are being ap-

plied towards the RVOBBD,i, in gallons. 

RVOBBD,i = The Renewable Volume Obliga-

tion for biomass-based diesel for the obli-

gated party for calendar year i after 2010, 

in gallons, pursuant to § 80.1407. 

(iii) Advanced biofuel. 

(ΣRINNUM)AB,i + (ΣRINNUM)AB,i-1 = 

RVOAB,i 

Where: 

(ΣRINNUM)AB,i = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the advanced biofuel RVO, were 

generated in year i, and are being applied 

towards the RVOAB,i, in gallons. 

(ΣRINNUM)AB,i-1 = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the advanced biofuel RVO, were 

generated in year i-1, and are being ap-

plied towards the RVOAB,i, in gallons. 

RVOAB,i = The Renewable Volume Obligation 

for advanced biofuel for the obligated 

party for calendar year i, in gallons, pur-

suant to § 80.1407. 

(iv) Renewable fuel. 

(ΣRINNUM)RF,i + (ΣRINNUM)RF,i-1 = 

RVORF,i 

Where: 

(ΣRINNUM)RF,i = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the renewable fuel RVO, were gen-

erated in year i, and are being applied to-

wards the RVORF,i, in gallons. 

(ΣRINNUM)RF,i-1 = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the renewable fuel RVO, were gen-

erated in year i-1, and are being applied 

towards the RVORF,i, in gallons. 

RVORF,i = The Renewable Volume Obligation 

for renewable fuel for the obligated party 

for calendar year i, in gallons, pursuant 

to § 80.1407. 

(2) Except as described in paragraph 

(a)(4) of this section, RINs that are 

valid for use in complying with each 

Renewable Volume Obligation are de-

termined by their D codes. 

(i) RINs with a D code of 3 or 7 are 

valid for compliance with the cellulosic 

biofuel RVO. 

(ii) RINs with a D code of 4 or 7 are 

valid for compliance with the biomass- 

based diesel RVO. 

(iii) RINs with a D code of 3, 4, 5, or 

7 are valid for compliance with the ad-

vanced biofuel RVO. 

(iv) RINs with a D code of 3, 4, 5, 6, or 

7 are valid for compliance with the re-

newable fuel RVO. 

(3)(i) Except as provided in paragraph 

(a)(3)(ii) of this section, a party may 

use the same RIN to demonstrate com-

pliance with more than one RVO so 

long as it is valid for compliance with 

all RVOs to which it is applied. 

(ii) A cellulosic diesel RIN with a D 

code of 7 cannot be used to dem-

onstrate compliance with both a cellu-

losic biofuel RVO and a biomass-based 

diesel RVO. 

(4) Notwithstanding the requirements 

of § 80.1428(c) or paragraph (a)(6)(i) of 

this section, for purposes of dem-

onstrating compliance for calendar 

years 2010 or 2011, RINs generated pur-

suant to § 80.1126 that have not been 

used for compliance purposes may be 

used for compliance in 2010 or 2011, as 

follows, insofar as permissible pursuant 

to paragraphs (a)(5) and (a)(7)(iii) of 

this section: 

(i) A RIN generated pursuant to 

§ 80.1126 with a D code of 2 and an RR 

code of 15, 16, or 17 is deemed equiva-

lent to a RIN generated pursuant to 

§ 80.1426 having a D code of 4. 

(ii) A RIN generated pursuant to 

§ 80.1126 with a D code of 1 is deemed 

equivalent to a RIN generated pursu-

ant to § 80.1426 having a D code of 3. 

(iii) All other RINs generated pursu-

ant to § 80.1126 are deemed equivalent 

to RINs generated pursuant to § 80.1426 

having D codes of 6. 

(iv) A RIN generated pursuant to 

§ 80.1126 that was retired pursuant to 

§ 80.1129(e) because the associated vol-

ume of fuel was not used as motor vehi-

cle fuel may be reinstated for use in 

complying with a 2010 RVO pursuant to 

§ 80.1429(g). 

(5) The value of (SRINNUM)i-1 may 

not exceed values determined by the 

following inequalities except as pro-

vided in paragraph (a)(7)(iii) of this sec-

tion and § 80.1442(d) 

(SRINNUM)CB,i-1 ≤0.20 * RVOCB,i 
(SRINNUM)BBD,i-1 ≤0.20 * RVOBBD,i 
(SRINNUM)AB,i-1 ≤0.20 * RVOAB,i 
(SRINNUM)RF,i-1 ≤0.20 * RVORF,i 

(6) Except as provided in paragraph 

(a)(7) of this section: 

(i) RINs may only be used to dem-

onstrate compliance with the RVOs for 

the calendar year in which they were 

generated or the following calendar 

year. 
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(ii) RINs used to demonstrate compli-

ance in one year cannot be used to 

demonstrate compliance in any other 

year. 

(7) Biomass-based diesel in 2010. 

(i) Prior to determining compliance 

with the 2010 biomass-based diesel 

RVO, obligated parties may reduce the 

value of RVOBBD,2010 by an amount 

equal to the sum of all 2008 and 2009 

RINs that they used for compliance 

purposes for calendar year 2009 which 

have a D code of 2 and an RR code of 15, 

16, or 17. 

(ii) For calendar year 2010 only, the 

following equation shall be used to de-

termine compliance with the biomass- 

based diesel RVO instead of the equa-

tion in paragraph (a)(1)(ii) of this sec-

tion 

(SRINNUM)BBD,2010 + (SRINNUM)BBD,2009 
+ (SRINNUM)BBD,2008 = RVOBBD,2010 

Where 

(SRINNUM)BBD,2010 = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the biomass-based diesel RVO, were 

generated in year 2010, and are being ap-

plied towards the RVOBBD,2010, in gallons. 

(SRINNUM)BBD,2009 = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the biomass-based diesel RVO, were 

generated in year 2009, have not pre-

viously been used for compliance pur-

poses, and are being applied towards the 

RVOBBD,2010, in gallons. 

(SRINNUM)BBD,2008 = Sum of all owned gallon- 

RINs that are valid for use in complying 

with the biomass-based diesel RVO, were 

generated in year 2008, have not pre-

viously been used for compliance pur-

poses, and are being applied towards the 

RVOBBD,2010, in gallons. 

RVOBBD,2010 = The Renewable Volume Obliga-

tion for biomass-based diesel for the obli-

gated party for calendar year 2010, in gal-

lons, pursuant to § 80.1407 or § 80.1430, as 

adjusted by paragraph (a)(7)(i) of this 

section. 

(iii) The values of (SRINNUM)2008 and 

(SRINNUM)2009 may not exceed values 

determined by both of the following in-

equalities 

(SRINNUM)BBD,2008 ≤0.087 * RVOBBD,2010 
(SRINNUM)BBD,2008 + (SRINNUM)BBD,2009 

≤0.20 * RVOBBD,2010 

(8) A party may only use a RIN for 

purposes of meeting the requirements 

of paragraph (a)(1) or (a)(7) of this sec-

tion if that RIN is a separated RIN 

with a K code of 2 obtained in accord-
ance with §§ 80.1428 and 80.1429. 

(9) The number of gallon-RINs associ-
ated with a given batch-RIN that can 
be used for compliance with the RVOs 
shall be calculated from the following 
formula: 

RINNUM = EEEEEEEE ¥ SSSSSSSS + 
1 

Where: 

RINNUM = Number of gallon-RINs associ-

ated with a batch-RIN, where each gal-

lon-RIN represents one gallon of renew-

able fuel for compliance purposes. 
EEEEEEEE = Batch-RIN component identi-

fying the last gallon-RIN associated with 

the batch-RIN. 
SSSSSSSS = Batch-RIN component identi-

fying the first gallon-RIN associated 

with the batch-RIN. 

(b) Deficit carryovers. (1) An obligated 
party that fails to meet the require-
ments of paragraph (a)(1) or (a)(7) of 
this section for calendar year i is per-

mitted to carry a deficit into year i + 

1 under the following conditions: 
(i) The party did not carry a deficit 

into calendar year i from calendar year 

i-1 for the same RVO. 
(ii) The party subsequently meets the 

requirements of paragraph (a)(1) of this 

section for calendar year i + 1 and car-

ries no deficit into year i + 2 for the 

same RVO. 
(iii) For compliance with the bio-

mass-based diesel RVO in calendar year 

2011, the deficit which is carried over 

from 2010 is no larger than 57% of the 

party’s 2010 biomass-based diesel RVO 

as determined prior to any adjustment 

applied pursuant to paragraph (a)(7)(i) 

of this section. 
(iv) The party uses the same compli-

ance approach in year i + 1 as it did in 

year i, as provided in § 80.1406(c)(2). 
(2) A deficit is calculated according 

to the following formula: 

Di = RVOi ¥ [(SRINNUM)i + 

(SRINNUM)i-1] 

Where: 

Di = The deficit, in gallons, generated in cal-

endar year i that must be carried over to 

year i + 1 if allowed pursuant to para-

graph (b)(1) of this section. 
RVOi = The Renewable Volume Obligation 

for the obligated party or renewable fuel 

exporter for calendar year i, in gallons. 
(SRINNUM)i = Sum of all acquired gallon- 

RINs that were generated in year i and 
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are being applied towards the RVOi, in 

gallons. 
(SRINNUM)i-1 = Sum of all acquired gallon- 

RINs that were generated in year i-1 and 

are being applied towards the RVOi, in 

gallons. 

(c) Exporter Renewable Volume Obliga-
tions (ERVOs). (1) Each exporter of re-
newable fuel that is obligated to meet 
Exporter Renewable Volume Obliga-
tions under § 80.1430 must demonstrate 
pursuant to § 80.1451(a)(1) that is has re-
tired for compliance purposes a suffi-
cient number of RINs to meet its 
ERVOs by the deadline specified in 
§ 80.1430(f). 

(2) In fulfillment of its ERVOs, each 
exporter is subject to the provisions of 

paragraphs (a)(2), (a)(3), (a)(6), and 

(a)(8) of this section. 
(3) No more than 20 percent of the 

ERVO calculated according to a for-

mula at § 80.1430(b) may be fulfilled 

using RINs generated in the year prior 

to the year in which the RVO was in-

curred. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 26042, May 10, 2010; 79 FR 42114, July 18, 

2014] 

§ 80.1428 General requirements for 
RIN distribution. 

(a) RINs assigned to volumes of renew-
able fuel— (1) Assigned RIN, for the pur-

poses of this subpart, means a RIN as-

signed to a volume of renewable fuel 

pursuant to § 80.1426(e) with a K code of 

1. 
(2) Except as provided in § 80.1429, no 

person can separate a RIN that has 

been assigned to a batch pursuant to 

§ 80.1426(e). 
(3) An assigned RIN cannot be trans-

ferred to another person without si-

multaneously transferring a volume of 

renewable fuel to that same person. 
(4) No more than 2.5 assigned gallon- 

RINs with a K code of 1 can be trans-

ferred to another person with every 

gallon of renewable fuel transferred to 

that same person. 
(5)(i) On each of the dates listed in 

paragraph (a)(5)(ii) of this section in 

any calendar year, the following equa-

tion must be satisfied for assigned 

RINs and volumes of renewable fuel 

owned by a person: 

S(RIN)D ≤S(Vsi * 2.5)D 

Where: 

D = Applicable date. 

S(RIN)D = Sum of all assigned gallon-RINs 

with a K code of 1 that are owned on date 

D. 

(Vsi)D = Volume i of renewable fuel owned on 

date D, standardized to 60 °F, in gallons. 

(ii) The applicable dates are March 

31, June 30, September 30, and Decem-

ber 31. 

(6) Any transfer of ownership of as-

signed RINs must be documented on 

product transfer documents generated 

pursuant to § 80.1453. 

(i) The RIN must be recorded on the 

product transfer document used to 

transfer ownership of the volume of re-

newable fuel to another person; or 

(ii) The RIN must be recorded on a 

separate product transfer document 

transferred to the same person on the 

same day as the product transfer docu-

ment used to transfer ownership of the 

volume of renewable fuel. 

(b) RINs separated from volumes of re-
newable fuel—(1) Separated RIN, for the 

purposes of this subpart, means a RIN 

with a K code of 2 that has been sepa-

rated from a volume of renewable fuel 

pursuant to § 80.1429. 

(2) Any person that has registered 

pursuant to § 80.1450 can own a sepa-

rated RIN. 

(3) Separated RINs can be transferred 

any number of times. 

(c) RIN expiration. Except as provided 

in § 80.1427(a)(7), a RIN is valid for com-

pliance during the calendar year in 

which it was generated, or the fol-

lowing calendar year. Any RIN that is 

not used for compliance purposes for 

the calendar year in which it was gen-

erated, or for the following calendar 

year, will be considered an expired 

RIN. Pursuant to § 80.1431(a), an expired 

RIN will be considered an invalid RIN 

and cannot be used for compliance pur-

poses. 

(d) Any batch-RIN can be divided 

into multiple batch-RINs, each rep-

resenting a smaller number of gallon- 

RINs, if all of the following conditions 

are met: 

(1) All RIN components other than 

SSSSSSSS and EEEEEEEE are iden-

tical for the original parent and newly 

formed daughter RINs. 

(2) The sum of the gallon-RINs asso-

ciated with the multiple daughter 
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batch-RINs is equal to the gallon-RINs 

associated with the parent batch-RIN. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 26042, May 10, 2010] 

§ 80.1429 Requirements for separating 
RINs from volumes of renewable 
fuel. 

(a)(1) Separation of a RIN from a vol-

ume of renewable fuel means termi-

nation of the assignment of the RIN to 

a volume of renewable fuel. 
(2) RINs that have been separated 

from volumes of renewable fuel become 

separated RINs subject to the provi-

sions of § 80.1428(b). 
(b) A RIN that is assigned to a vol-

ume of renewable fuel can be separated 

from that volume only under one of the 

following conditions: 
(1) Except as provided in paragraphs 

(b)(7) and (b)(9) of this section, a party 

that is an obligated party according to 

§ 80.1406 must separate any RINs that 

have been assigned to a volume of re-

newable fuel if that party owns that 

volume. 
(2) Except as provided in paragraph 

(b)(6) of this section, any party that 

owns a volume of renewable fuel must 

separate any RINs that have been as-

signed to that volume once the volume 

is blended with gasoline or fossil-based 

diesel to produce a transportation fuel, 

heating oil, or jet fuel. A party may 

separate up to 2.5 RINs per gallon of 

blended renewable fuel. 
(3) Any party that exports a volume 

of renewable fuel must separate any 

RINs that have been assigned to the ex-

ported volume. A party may separate 

up to 2.5 RINs per gallon of exported 

renewable fuel. 
(4) Any party that produces, imports, 

owns, sells, or uses a volume of neat re-

newable fuel, or a blend of renewable 

fuel and diesel fuel, must separate any 

RINs that have been assigned to that 

volume of neat renewable fuel or that 

blend if: 
(i) The party designates the neat re-

newable fuel or blend as transportation 

fuel, heating oil, or jet fuel; and 
(ii) The neat renewable fuel or blend 

is used without further blending, in the 

designated form, as transportation 

fuel, heating oil, or jet fuel. 
(5) Any party that produces, imports, 

owns, sells, or uses a volume of elec-

tricity or biogas for which RINs have 

been generated in accordance with 

§ 80.1426(f) must separate any RINs that 

have been assigned to that volume of 

renewable electricity or biogas if: 

(i) The party designates the elec-

tricity or biogas as transportation fuel; 

and 

(ii) The electricity or biogas is used 

as transportation fuel. 

(6) RINs assigned to a volume of bio-

diesel (mono-alkyl ester) can only be 

separated from that volume pursuant 

to paragraph (b)(2) of this section if 

such biodiesel is blended into diesel 

fuel at a concentration of 80 volume 

percent biodiesel (mono-alkyl ester) or 

less. 

(i) This paragraph (b)(6) shall not 

apply to biodiesel owned by obligated 

parties or to exported volumes of bio-

diesel. 

(ii) This paragraph (b)(6) shall not 

apply to parties meeting the require-

ments of paragraph (b)(4) of this sec-

tion. 

(7) For RINs that an obligated party 

generates for renewable fuel that has 

not been blended into gasoline or diesel 

to produce a transportation fuel, heat-

ing oil, or jet fuel, the obligated party 

can only separate such RINs from vol-

umes of renewable fuel if the number of 

gallon-RINs separated in a calendar 

year are less than or equal to a limit 

set as follows: 

(i) For RINs with a D code of 3, the 

limit shall be equal to RVOCB. 

(ii) For RINs with a D code of 4, the 

limit shall be equal to RVOBBD. 

(iii) For RINs with a D code of 7, the 

limit shall be equal to the larger of 

RVOBBD or RVOCB. 

(iv) For RINs with a D code of 5, the 

limit shall be equal to 

RVOAB¥RVOCB¥RVOBBD. 

(v) For RINs with a D code of 6, the 

limit shall be equal to RVORF¥RVOAB. 

(8) Small refiners and small refin-

eries may only separate RINs that have 

been assigned to volumes of renewable 

fuel that the party blends into gasoline 

or diesel to produce transportation 

fuel, heating oil, or jet fuel, or that the 

party used as transportation fuel, heat-

ing oil, or jet fuel. This paragraph 

(b)(8) shall apply only under the fol-

lowing conditions: 
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(i) During the calendar year in which 

the party has received a small refinery 

exemption under § 80.1441 or a small re-

finer exemption under § 80.1442; and 

(ii) The party is not otherwise an ob-

ligated party during the period of time 

that the small refinery or small refiner 

exemption is in effect. 

(9) Except as provided in paragraphs 

(b)(2) through (b)(5) and (b)(8) of this 

section, parties whose non-export re-

newable volume obligations are solely 

related to either the importation of 

products listed in § 80.1407(c) or 

§ 80.1407(e) or to the addition of 

blendstocks into a volume of finished 

gasoline, finished diesel fuel, RBOB, or 

CBOB, can only separate RINs from 

volumes of renewable fuel if the num-

ber of gallon-RINs separated in a cal-

endar year is less than or equal to a 

limit set as follows: 

(i) For RINs with a D code of 3, the 

limit shall be equal to RVOCB. 

(ii) For RINs with a D code of 4, the 

limit shall be equal to RVOBBD. 

(iii) For RINs with a D code of 7, the 

limit shall be equal to the larger of 

RVOBBD or RVOCB. 

(iv) For RINs with a D code of 5, the 

limit shall be equal to 

RVOAB¥RVOCB¥RVOBBD. 

(v) For RINs with a D code of 6, the 

limit shall be equal to RVORF¥RVOAB. 

(10) Any party that produces a vol-

ume of renewable fuel may separate 

any RINs that have been generated to 

represent that volume of renewable 

fuel or that blend if that party retires 

the separated RINs to replace invalid 

RINs according to § 80.1474. 

(c) The party responsible for sepa-

rating a RIN from a volume of renew-

able fuel shall change the K code in the 

RIN from a value of 1 to a value of 2 

prior to transferring the RIN to any 

other party. 

(d) Upon and after separation of a 

RIN from its associated volume of re-

newable fuel, the separated RIN must 

be accompanied by a PTD pursuant to 

§ 80.1453 when transferred to another 

party. 

(e) Upon and after separation of a 

RIN from its associated volume of re-

newable fuel, product transfer docu-

ments used to transfer ownership of 

the volume must meet the require-

ments of § 80.1453. 

(f) [Reserved] 

(g) Any 2009 or 2010 RINs retired pur-

suant to § 80.1129 because renewable 

fuel was used in a nonroad vehicle or 

nonroad engine (except for ocean-going 

vessels), or as heating oil or jet fuel 

may be reinstated by the retiring party 

for sale or use to demonstrate compli-

ance with a 2010 RVO. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 26042, May 10, 2010; 77 FR 1355, Jan. 9, 

2012; 79 FR 42115, July 18, 2014] 

§ 80.1430 Requirements for exporters 
of renewable fuels. 

(a) Any exporter of renewable fuel, 

whether in its neat form or blended 

shall acquire sufficient RINs to comply 

with all applicable Renewable Volume 

Obligations under paragraphs (b) 

through (e) of this section representing 

the exported renewable fuel. No provi-

sion of this section applies to renew-

able fuel purchased directly from the 

renewable fuel producer and for which 

the exporter can demonstrate that no 

RINs were generated through the rec-

ordkeeping requirements of 

§ 80.1454(a)(6). 

(b) Exporter Renewable Volume Obliga-
tions (ERVOs). An exporter of renew-

able fuel shall determine its Exporter 

Renewable Volume Obligations from 

the volumes of the renewable fuel ex-

ported. 

(1) Cellulosic biofuel. 

ERVOCB,k = VOLk* EVk 

Where: 

ERVOCB,k = The Exporter Renewable Volume 

Obligation for cellulosic biofuel for dis-

crete volume k in gallons. 

k = A discrete volume of renewable fuel that 

the exporter knows or has reason to 

know is cellulosic biofuel that is ex-

ported in a single shipment. 

VOLk = The standardized volume of discrete 

volume k, in gallons, calculated in ac-

cordance with § 80.1426(f)(8). 

EVk = The equivalence value associated with 

discrete volume k. 

(2) Biomass-based diesel. 

ERVOBBD,k = VOLk* EVk 

Where: 

ERVOBBDI,k = The Exporter Renewable Vol-

ume Obligation for biomass-based diesel 

for discrete volume k, in gallons. 
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the requirements of § 80.1426(a) and (e) 

related to the generation and assign-

ment of RINs to batches of renewable 

fuel. Except as stated in paragraph (b) 

of this section, such production facili-

ties and importers that do not generate 

and assign RINs to batches of renew-

able fuel are also exempt from all the 

following requirements of this subpart: 

(1) The registration requirements of 

§ 80.1450. 

(2) The reporting requirements of 

§ 80.1451. 

(3) The EMTS requirements of 

§ 80.1452. 

(4) The recordkeeping requirements 

of § 80.1454. 

(5) The attest engagement require-

ments of § 80.1464. 

(6) The production outlook report re-

quirements of § 80.1449. 

(b)(1) Renewable fuel production fa-

cilities and importers who produce or 

import less than 10,000 gallons of re-

newable fuel each year and that gen-

erate and assign RINs to batches of re-

newable fuel are subject to the provi-

sions of §§ 80.1426, 80.1449 through 

80.1452, 80.1454, and 80.1464. 

(2) Renewable fuel production facili-

ties and importers who produce or im-

port less than 10,000 gallons of renew-

able fuel each year but wish to own 

RINs will be subject to all require-

ments stated in paragraphs (a)(1) 

through (a)(6) and (b)(1) of this section, 

and all other applicable requirements 

of this subpart M. 

(c) Temporary volume threshold. Re-

newable fuel production facilities lo-

cated within the United States that 

produce less than 125,000 gallons of re-

newable fuel each year are not subject 

to the requirements of § 80.1426(a) and 

(e) related to the generation and as-

signment of RINs to batches of renew-

able fuel for up to three years, begin-

ning with the calendar year in which 

the production facility produces its 

first gallon of renewable fuel. Except 

as stated in paragraph (d) of this sec-

tion, such production facilities that do 

not generate and assign RINs to 

batches of renewable fuel are also ex-

empt from all the following require-

ments of this subpart for a maximum 

of three years: 

(1) The registration requirements of 

§ 80.1450. 

(2) The reporting requirements of 

§ 80.1451. 
(3) The EMTS requirements of 

§ 80.1452. 
(4) The recordkeeping requirements 

of § 80.1454. 
(5) The attest engagement require-

ments of § 80.1464. 
(6) The production outlook report re-

quirements of § 80.1449. 
(d)(1) Renewable fuel production fa-

cilities who produce less than 125,000 

gallons of renewable fuel each year and 

that generate and assign RINs to 

batches of renewable fuel are subject to 

the provisions of §§ 80.1426, 80.1449 

through 80.1452, 80.1454, and 80.1464. 
(2) Renewable fuel production facili-

ties who produce less than 125,000 gal-

lons of renewable fuel each year but 

wish to own RINs will be subject to all 

requirements stated in paragraphs 

(c)(1) through (c)(6) and (d)(1) of this 

section, and all other applicable re-

quirements of this subpart M. 

[75 FR 14863, Mar. 26, 2010, as amended at 75 

FR 26047, May 10, 2010] 

§ 80.1456 What are the provisions for 
cellulosic biofuel waiver credits? 

(a) If EPA reduces the applicable vol-

ume of cellulosic biofuel pursuant to 

section 211(o)(7)(D)(i) of the Clean Air 

Act (42 U.S.C. 7545(o)(7)(D)(i)) for any 

given compliance year, then EPA will 

provide cellulosic biofuel waiver cred-

its for purchase for that compliance 

year. 
(1) The price of these cellulosic 

biofuel waiver credits will be set by 

EPA on an annual basis in accordance 

with paragraph (d) of this section. 
(2) The total cellulosic biofuel waiver 

credits available will be equal to the 

reduced cellulosic biofuel volume es-

tablished by EPA for the compliance 

year. 
(b) Use of cellulosic biofuel waiver cred-

its. (1) Cellulosic biofuel waiver credits 

are only valid for use in the compli-

ance year that they are made avail-

able. 
(2) Cellulosic biofuel waiver credits 

are nonrefundable. 
(3) Cellulosic biofuel waiver credits 

are nontransferable. 
(4) Cellulosic biofuel waiver credits 

may only be used for an obligated par-

ty’s current year cellulosic biofuel 
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