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INTRODUCTION 

At issue in this case is whether the Court should enjoin ongoing horizontal oil and gas 

drilling in the Mancos Shale of the San Juan Basin where (1) the Bureau of Land Management 

(“BLM”) prepared a comprehensive Resource Management Plan and Environmental Impact 

Statement (“RMP/EIS”) in 2003 that analyzed the impacts of drilling and developing over 9,900 

wells, (2) thus far, only about 3,900 of those wells have been drilled, (3) the impacts of 

horizontal drilling are indisputably less than vertical drilling (as Plaintiff San Juan Citizens 

Alliance pointed out in its comments on the 2003 RMP/EIS), (4) at issue in this case is BLM’s 

approval of 382 applications for permits to drill (“APDs”), not full-field development of the 

Mancos Shale, (5) BLM has prepared site-specific environmental assessments (“EAs”) for the 

drilling of individual wells or groups of wells, and (6) the area has been home to extensive oil 

and gas development since the 1950s.  

Plaintiffs (collectively, “Diné”) focus their Opening Merits Brief (“Pl. Br.”) on the 

potential full-field development of approximately 4,000 Mancos Shale wells that could be drilled 

over the next several years or even decades.  Diné’s concern is with BLM’s on-going approval of 

individual Mancos Shale wells at the same time BLM is preparing an amendment to its RMP, 

along with a supplemental EIS, to consider alternatives for managing the potential extent of full-

field development.  But this case does not concern full-field Mancos Shale development, which 

has not been authorized and is not before the Court.   

Instead, this case is about whether BLM properly followed the National Environmental 

Policy Act (“NEPA”) and National Historic Preservation Act (“NHPA”) in approving each of 

382 individual wells.  That BLM has undertaken to prepare an RMP amendment and 

Case 1:15-cv-00209-JB-LF   Document 114   Filed 06/23/17   Page 7 of 37



2 

supplemental analysis of full-field development does not require enjoining all further drilling 

until that analysis is completed.  Amendments to RMPs take time—sometimes several years—

and the decision to prepare one does not and should not stop ongoing activity that conforms to 

the existing RMP.  If it did, activities on federal lands would frequently grind to a halt, and BLM 

would be extremely reluctant to ever embark on the amendment process. 

As a threshold procedural matter, for the reasons explained in the brief of the Federal 

Defendants (at 8-15), the Court should reject Diné’s claims because Diné lacks standing, the 

challenge to completed drilling is moot, and the challenge to future and not-yet-authorized 

drilling is premature.  On the merits of Diné’s challenge, BLM fully complied with NEPA and 

the NHPA.  It properly studied and disclosed the environmental and cultural impacts of its 

decisions, on both a site-specific and cumulative basis, in the 2003 RMP/EIS and the EAs for the 

wells.  This Court said as much in its August 14, 2015 Memorandum Opinion and Order denying 

Diné’s motion for preliminary injunction (“Aug. 2015 Order”), Dkt. No. 63, at 83-90 ¶¶ 42, 44-

47, 49, and Diné offers no new arguments or information that would change that decision.  

Finally, if for any reason the Court were to find that BLM did not fully comply with NEPA or 

the NHPA, the appropriate remedy would not be to vacate drilling permits or enjoin further 

drilling.   

FACTUAL BACKGROUND 

The San Juan Basin in northwestern New Mexico hosts one of the largest oil and natural 

gas fields in the United States.  AR1945 (RMP Record of Decision (“ROD”)).  Oil and gas 

development began in the Basin in the 1950s, and there are now over 22,000 active wells, with 

approximately 18,000 drilled as of 2003, and another 3,945 drilled since then.  AR1945 (RMP 
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ROD); AR911 (RMP/EIS); Federal Defendants’ Opposition to Plaintiffs’ Opening Merits Brief 

(“Fed. Def. Br.”), at 3 (Dkt. No. 113) (citing Ex. B).  Hydraulic fracturing, a process by which 

high-pressure fluids are injected into rock formations to create cracks through which 

hydrocarbons can flow, has been used to stimulate almost all oil and gas wells in the Basin since 

the 1950s.  AR140173 (EA 2015-0036, at 26); Aug. 2015 Order at 10 ¶ 22. 

In April 2003, BLM prepared the RMP/EIS,  which described, among other things, both 

the management direction for and the environmental impacts of oil and gas development in the 

Farmington Field Office area covering the New Mexico portion of the San Juan Basin.  AR809-

810 (RMP/EIS).  The RMP/EIS evaluated alternative levels of development based on a 20-year 

Reasonable Foreseeable Development (“RFD”) for future oil and gas production prepared in 

2001 by the New Mexico Institute of Mining and Technology.  AR1011-1147 (RMP/EIS, Ch. 4); 

AR1-125 (2001 RFD); Aug. 2015 Order at 8-9, 11-12 ¶¶ 16-18, 26-32.   

BLM ultimately selected an alternative that allowed for drilling and development of 

9,942 new wells in the Farmington Field Office area.  AR1115 (RMP/EIS); Aug. 2015 Order at 

11-12 ¶¶ 27-29.  The RFD provided a well-count estimate by considering projections for 

development of the San Juan Basin’s primary subsurface hydrocarbon formations over the 20-

year planning period.  AR114 (2001 RFD); Aug. 2015 Order at 8-9 ¶¶ 16-18.  The environmental 

analysis in the RMP/EIS did not, however, specify any target formations for the 9,942 wells, nor 

did it find that the relevant impacts were dependent on the particular formation under 

development.  See Aug. 2015 Order at 12 ¶¶ 31-32.   

Rather, the RMP/EIS described at a programmatic level the Basin-wide cumulative 

impacts to 22 resource categories from the total development of 9,942 wells, including 18,577 
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acres of potential surface disturbance, 7,000 acre-feet of possible water usage (supplied by legal 

water rights holders), 805 miles of potential new roads, 1,895 potentially impacted cultural 

resource sites, and increases in air emissions.  AR898-901, AR1115-1130.  As the RMP/EIS 

described, the “Proposed RMP/Final EIS provides a broad scale, ‘big picture’ level of analysis, 

and the exact locations of projected oil and gas development and other changes are not known at 

this time.”  AR1011.  The RMP/EIS also analyzed the cumulative impacts of anticipated oil and 

gas development along with other past, present, and reasonably foreseeable actions in the 

planning area.  AR1131-1139.   

Plaintiff San Juan Citizens Alliance challenged the RMP/EIS, but the district court held 

that BLM had fully complied with NEPA and the NHPA.  San Juan Citizens All. v. Norton, 

586 F. Supp. 2d 1270 (D. N.M. 2008).  As of May 2015, only 3,945 of the 9,942 wells analyzed 

in the RMP/EIS had been drilled.  Fed. Def. Br., Ex. B. 

In 2010, WPX Energy Production, LLC drilled the first horizontal well in the Mancos 

Shale by combining hydraulic fracturing (used in the Basin for over 60 years) with horizontal 

drilling.  AR173833 (2014 RFD); Aug. 2015 Order at 13 ¶ 35.  Horizontal drilling allowed the 

Operators to simultaneously improve production per well and decrease overall environmental 

impacts by requiring less overall surface disturbance and other environmental impacts, because 

one horizontal well can replace a number of vertical wells, and multiple horizontal wells can be 

drilled from the same well pad.  Aug. 2015 Order at 20-21 ¶¶ 82-87 (one horizontal well can 

replace up to four vertical wells); AR236483 (EA 2016-0204, 2016-0081) (horizontal wells can 

be “twinned” on the same well pad).     
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In 2014, BLM began the process of preparing an RMP amendment to consider 

alternatives for managing “full-field development” of the Mancos Shale play.  AR173818 

(Federal Register Notice of Intent).  BLM prepared an updated RFD that anticipated, based on 

the resource and current technology, up to 1,960 oil wells and 2,000 gas wells could potentially 

be drilled in the Mancos Shale over an indefinite period of time.  AR 173823, 173841, 173846, 

173857 (2014 RFD). 

The general area in which Mancos Shale wells have been approved and drilled is already 

occupied by hundreds of existing wells.  AR173844 (2014 RFD Map showing existing vertical 

wells and recent drilling in Mancos Shale area); Dkt. 41-1, at 13 (map of Operators’ Mancos 

Shale wells in existing field).  Many of the Mancos Shale wells proposed for development have 

made use of the existing oil and gas infrastructure to avoid and minimize new surface 

disturbance on the landscape.  See, e.g., AR140148 (EA 2015-0036) (proposing to use three 

existing disturbed areas). 

Before approving APDs for the new wells, BLM prepared EAs to address the site-

specific and cumulative impacts of drilling wells targeting the Mancos Shale.  See, e.g., 

AR140144-140206 (EA 2015-0036); AR125972-126043 (EA 2014-0272); Aug. 2015 Order at 

13 ¶ 37.  BLM tiered portions of its cumulative impact analysis to the 2003 RMP/EIS.  However, 

BLM also considered new air quality studies to address cumulative air impacts in each EA.  See, 

e.g., AR140149-140150, 140166-140171 (EA 2015-0036); AR125981, 126001-126008 (EA 

2014-0272).  In EAs prepared since 2014, BLM also updated its cumulative impact analyses for 

other resources to include future potential Mancos Shale wells anticipated in the 2014 RFD.  As 

an example, a recent EA addresses the impacts of drilling four wells plus the cumulative impacts 
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of past, present, and reasonably foreseeable development on soils.  AR236492 (EA 2016-0204, 

2016-0081).  BLM determined that the cumulative impact area for soils would encompass the 

watershed where the wells were proposed.  It then determined 104 wells had already been drilled 

in the watershed causing 78 acres of long-term disturbance, and that, based on the 2014 RFD, 

potential future wells could cause another 128 acres of long-term disturbance.  BLM noted that 

the 1.12 acres of long-term disturbance associated with the four proposed wells would account 

for 0.54% of the total cumulative impacts to soils in the watershed.  AR236492.  

Relying on the development predicted in the 2014 RFD, BLM performed similar 

cumulative impact analyses for other resources, including vegetation, noxious weeds, surface 

water, wildlife, sensitive species, livestock grazing, and public health and safety.  AR236494 

(vegetation impacts), 236495 (noxious weeds), 236497 (surface water), 236500 (wildlife), 

236503-236504 (sensitive species), 236509 (livestock grazing), 236512 (public health and 

safety). 

The impacts of recent horizontal drilling, as disclosed in the EAs, are no different in 

nature than the impacts of vertical drilling that has occurred in the Basin for decades:  Both 

result in soil and vegetation disturbance, both use water, both involve air emissions from 

machinery and the well, and both involve road construction and truck traffic.  Compare AR1011-

1139 (RMP/EIS, Ch. 4), with AR140166-140183 (EA 2015-0036) (analyzing impacts to air, 

water, land, wildlife, and other resources).   

In terms of magnitude of impacts, while a single horizontal well can cause more impacts 

than a single vertical well—because a horizontal well requires a larger well pad and entails 

longer drilling times—horizontal drilling actually decreases the overall impacts as compared to 
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vertical drilling because fewer wells are needed to develop the resource.  See Aug. 2015 Order at 

20-21 ¶¶ 82-87; AR111-113 (2001 RFD).  The fact that numerous horizontal wells can be, and 

often are, drilled from a single well pad further decreases impacts.  See, e.g., AR 236468-

236469, 236483 (EA 2016-0204, 2016-0081) (describing proposal to place four horizontal wells 

on a single well-pad), 236483 (describing how directional and horizontal drilling allows 

twinning so that multiple wells can be placed on the same pad); AR140148 (EA 2015-0036) 

(same).  Recognizing the reduced impacts of horizontal drilling, Plaintiff San Juan Citizens 

Alliance supported expanded use of horizontal drilling in its comments on the 2003 RMP/EIS.  

AR1847 (“Alternative drilling methods such as horizontal drilling would, if used in the San Juan 

basin, reduce adverse impacts such as noise, air pollution, and scarred landscapes from wells and 

roads.  Why can’t several wells be drilled from one location?”). 

STANDARD OF REVIEW 

The standard of review and deference to be given BLM’s decisions are set forth in the 

Federal Defendants’ Brief at 7-8. 

ARGUMENT 

I. BLM Complied with NEPA. 

A. Statutory and Regulatory Framework. 

The Federal Defendants (at 5-7) set forth the relevant statutory background.  In addition 

to the points made there, it is important to understand that an agency’s NEPA review must 

address the cumulative impacts of the proposed action and alternatives.  40 C.F.R. § 1508.25(c).  

Cumulative impacts are those that result “from the incremental impact of the action when added 

to other past, present, and reasonably foreseeable future actions.”  Id. § 1508.7.  Assessing 
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cumulative impacts requires consideration of the timing and scope of potential impacts that could 

be caused by the proposed action.  Manygoats v. Kleppe, 558 F.2d 556, 560-61 (10th Cir. 1977); 

AR 173130 (BLM NEPA Handbook).  First, the agency must identify which resources might be 

affected by the proposed action.  For each resource potentially affected, the agency must 

determine the geographic scope of the affected resource and the timeframe in which the impacts 

might occur.  Next, the agency must identify any other past, present, or reasonably foreseeable 

actions with the potential to affect the same resource, in the same area, during the same time 

period, i.e., with the potential to cause overlapping effects.  Finally, the cumulative impacts to 

the resource of the proposed action when added to other projects should be explained.  See AR 

173129-173132 (BLM NEPA Handbook); Council on Environmental Quality Guidebook, 

Considering Cumulative Impacts Under the National Environmental Policy Act (Jan. 1997). 

To avoid unnecessary paperwork and eliminate repetitive discussion, agencies are 

encouraged to tier their analyses by “incorporating by reference the general discussions” covered 

in “broader [EISs]” and “concentrating solely on the issues specific to the . . . subsequently 

prepared” analysis.  40 C.F.R. §§ 1508.28, 1502.20; San Juan Citizens All. v. Stiles, 654 F.3d 

1038, 1054-55 (10th Cir. 2011) (endorsing tiering in the context of area-wide RMPs).  “NEPA 

does not require that an agency discuss every impact in great detail; it simply requires a reasoned 

evaluation of the relevant factors.”  Forest Guardians v. U.S. Forest Serv., 495 F.3d 1162, 1172 

(10th Cir. 2007).  As shown below, BLM complied with NEPA’s procedural requirements. 

B. The 2003 RMP/EIS Analysis Addressed the Cumulative Impacts of Oil and 
Gas Development and BLM Properly Tiered to That Analysis. 

BLM’s reliance, in part, on the cumulative impact analysis in the 2003 RMP/EIS was 

appropriate because the impacts of the approved wells fell well within the scope of the 9,942 
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wells studied in 2003.  See Aug. 2015 Order at 85-88 ¶¶ 45-46.  For NEPA’s purposes, the 

question is not whether newer and more complex technologies are being used to drill Mancos 

Shale wells, but whether the environmental impacts of those methods were adequately 

considered in the project-specific EAs, or the programmatic RMP/EIS to which the EAs were 

tiered.  See Aug. 2015 Order at 87-88 ¶ 46; Theodore Roosevelt Conservation P’ship v. Salazar 

(“TRCP”), 616 F.3d 497, 509 (D.C. Cir. 2010) (“[W]hile Appellants claim that ‘vastly’ more 

than 1440 wells have been drilled in the lands covered by the Great Divide RMP, they do not cite 

evidence demonstrating that the environmental impacts of that drilling has exceeded the impact 

contemplated by the Great Divide RMP.”).  Because the impacts of Mancos Shale wells are the 

same type, and fall within the magnitude, of impacts analyzed in the 2003 RMP/EIS, BLM 

properly tiered to that analysis.  The Operators adopt the Federal Defendants’ arguments on this 

point.  See Fed. Def. Br. at 21-24.   

Diné’s reliance on Pennaco Energy, Inc. v. United States Department of the Interior, 377 

F.3d 1147 (10th Cir. 2004), is misplaced.  Pl. Br. at 20.  First, in Pennaco, BLM authorized 

issuance of oil and gas leases for coalbed methane development relying entirely on a 

programmatic RMP/EIS that failed to consider the impacts of coalbed methane development at 

all, and without preparing separate, tiered NEPA document specific to the leasing decisions.  377 

F.3d at 1152 (relying on Documentation of NEPA Adequacy worksheets, rather than NEPA 

analyses).  Here, by contrast, BLM prepared separate site-specific EAs that expressly considered 

the impacts of horizontal drilling and multi-stage fracturing and tiered to the programmatic 

RMP/EIS for some cumulative impact analyses.   
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Second, unlike the coalbed methane development at issue in Pennaco, the impacts here 

are not materially different from the impacts described in the 2003 RMP/EIS.  More importantly, 

the impacts are well within the impacts studied in the RMP/EIS.  Hydraulic fracturing is not 

new; it been used in the San Juan Basin for over 60 years.  AR140173 (EA 2015-0036).  The 

process has been applied to nearly all wells drilled in the Basin.  Id.  BLM anticipated and 

encouraged advances in drilling technology, such as increased horizontal drilling, in the 

RMP/EIS, because horizontal drilling can allow for multi-well pads, resulting in less surface 

impact.  See AR886.  That is the case here, where developing the Mancos Shale through 

horizontal as opposed to vertical drilling has decreased the overall impacts.  AR 236468-236469 

(EA 2016-0204, 2016-0081) (describing proposal to place four horizontal wells on a single well-

pad), 236483 (describing how directional and horizontal drilling allows twinning so that multiple 

wells can be placed on the same pad); AR140148 (EA 2015-0036) (same); AR1847 (San Juan 

Citizens Alliance comments on RMP/EIS). 

The other cases Diné relies upon are also inapplicable.  In South Fork Band Council of 

Western Shoshone of Nevada v. United States Department of the Interior, 588 F.3d 718, 726 (9th 

Cir. 2009), BLM, when faced with a challenge to its failure to consider the air quality impacts of 

transporting and processing gold from an expanded mine, pointed to the draft air quality analysis 

for an entirely separate mine.  The court held that BLM’s analysis for one project could not tier 

to the draft analysis for an entirely separate project that did not consider or anticipate the project 

at issue.  Id.  That is not the case here, where the RMP/EIS was designed as a programmatic 

document to encompass the Basin-wide impacts of oil and gas development, of which the 

approved Mancos Shale wells are a part. 
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In Center for Biological Diversity v. BLM, 937 F. Supp. 2d 1140, 1157 (N.D. Cal. 2013), 

not only did BLM fail to analyze the impacts of hydraulic fracturing in either the RMP/EIS or 

tiered EA, it affirmatively disclaimed jurisdiction over hydraulic fracturing and thus declined to 

consider its impacts at all.  Here, by contrast, BLM undertook site-specific analyses of hydraulic 

fracturing in the EAs and tiered its cumulative impact analysis for other resources to the 9,942-

well analysis in the 2003 EIS.  Moreover, in Center for Biological Diversity, the EIS and EA 

assumed that the operator would drill only a single exploratory well on the leases at issue and 

find no oil, ignoring information that hydraulic fracturing might make production possible and 

yield many productive wells over the life of the leases.  Id. at 1155-56.  Here, the RMP/EIS 

considered the impacts of thousands of wells more than those authorized in the EAs. 

In sum, Diné’s declaration that “there is no relevant analysis to which the agency can 

tier” ignores reality.  See Pl. Br. at 21.  BLM’s Basin-wide analysis of the impacts of oil and gas 

development on 22 resources categories is most certainly “relevant” and was properly relied 

upon and incorporated into the Mancos Shale well approvals.    

C. The EAs Update the Cumulative Impact Analyses in the 2003 RMP/EIS.    

Diné largely ignores the impact analyses in the tiered EAs themselves, which in many 

cases update the 2003 RMP/EIS cumulative impact analysis.  For instance, the EAs since 2014 

have incorporated by reference and relied upon the detailed cumulative air impact analysis in 

BLM’s 2014 Air Resources Technical Report.  See, e.g., AR126007-126008 (EA 2014-0272); 

AR140170-140171 (EA 2015-0036); AR234991-234992 (EA 2016-0036); AR236490 (EA 

2016-0204, 2016-0081).  The 2014 Air Resources Technical Report (AR154404-154471) details 

the air quality impacts of 21,150 existing oil and gas wells in the Basin, predicted future oil and 
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gas drilling (including in the Mancos Shale), as well as impacts of other greenhouse gas sources, 

such as electricity generation stations and vehicle travel.   

Diné argues that BLM erred in relying on the 2014 Air Resources Technical Report to 

assess cumulative impacts because the report did not mention the Mancos Shale and its 

emissions estimates were based on gas wells.  Pl. Br. at 25.  Diné is wrong.  Diné references a 

2013 draft report (AR153179, 153200, 153201), and not the final report.  The final Air 

Resources Technical Report estimated that between 2015 and 2030, “most of the oil and gas 

drilling in [the Basin] will be within the Mancos Shale formation,” including gas in the northern 

end and oil in the southern end.  AR154436.  It assumed that up to 400 wells could be drilled per 

year—i.e., a total of 6000 wells over 15 years—and incorporated that assumption, taking into 

account new drilling technologies, into its emissions calculations.  AR154436-154437.  Thus, 

BLM’s reliance on that analysis as a basis for its cumulative air quality impact review in the 

tiered EAs was justified and disclosed the potential impacts of full-field Mancos Shale 

development. 

Similarly, since 2014, the latest EAs rely on the 2014 RFD to incorporate updated 

cumulative impact analyses of Mancos Shale drilling for other resources—i.e., soils, vegetation, 

noxious weeds, surface water, wildlife, sensitive species, livestock grazing, and public health and 

safety.  See, e.g., AR236484-236485 (EA 2016-0204, 2016-0081) (describing cumulative impact 

methodology relying on 2014 RFD assumptions); 236492 (estimating cumulative soil impacts 

from future Mancos Shale wells by applying 2014 RFD well densities to predict future 

disturbance anticipated in the same watershed as the proposed action), 236494 (same for 

cumulative vegetation impacts), 236495 (cumulative noxious weed impacts), 236497 

Case 1:15-cv-00209-JB-LF   Document 114   Filed 06/23/17   Page 18 of 37



13 

(cumulative surface water impacts), 236500 (cumulative wildlife impacts), 236503-236504 

(cumulative sensitive species impacts), 236509 (cumulative livestock grazing impacts), 236512 

(cumulative public health and safety impacts).  Diné fails to even mention these updated 

analyses.  These updated cumulative impact analyses, together with the 2003 Basin-wide 

RMP/EIS, demonstrate that BLM has properly assessed cumulative impacts of the 382 approved 

wells. 

D. The Ongoing RMP Amendment Process Does Not Require a Moratorium On 
Development. 

Diné argues that absent a cumulative impact analysis of the 9,942 wells anticipated in 

2003 plus the potential for full-field Mancos Shale development (3,960 wells), BLM cannot 

permit any individual Mancos Shale wells.  This argument is the basis for Diné’s claims that 

BLM can no longer tier to the 2003 RMP/EIS and that BLM must either (1) include an analysis 

of potential full-field Mancos Shale development in an EIS for each APD, or (2) put all well 

approvals on hold until BLM completes a full-field analysis for the ongoing RMP amendment.  

See Pl. Br. at 13-17, 21-25.  Diné is wrong.  

First, there is no basis for Diné’s critical assumption that all 3,960 potential Mancos 

Shale wells will be in addition to, rather than in place of, the 9,942 oil and gas wells analyzed in 

the 2003 RMP/EIS.  See Pl. Br. at 14, 16-17, 22.  Diné repeatedly cites to the phrase “additional 

development in what was previously considered a fully developed oil and gas play” from BLM’s 

notice of intent and scoping report for the RMP amendment.  Pl. Br. at 4-5, 13, 22 (citing AR 

173818).  But that statement says only that BLM is anticipating more development in the 

Mancos Shale—it says nothing about whether other oil and gas development will continue.  Diné 

offers no evidence or record citations that the Mancos Shale drilling will be in addition to the 
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vertical drilling.  In fact, for the reasons set out in the Federal Defendants’ Brief at 17-21, the 

record shows that BLM anticipated Mancos Shale drilling and the potential transition to new 

technologies in its 2001 RFD.  The record also states that Mancos Shale drilling will largely, if 

not totally, replace other drilling in the Basin and that most wells will be horizontal rather than 

vertical for the foreseeable future.  AR154436 (Air Resources Technical Report) (“Between 

2015 and 2030, it is estimated that most of the oil and gas drilling in [the Basin] will be within 

the Mancos Shale formation.”).  Thus, Diné’s allegation that BLM must conduct a cumulative 

impact analysis of 9,942 plus 3,960 wells is flawed. 

Second, Diné conflates BLM’s NEPA obligation to consider cumulative impacts of 

reasonably foreseeable future actions, 40 C.F.R. §§ 1508.7, 1508.25(c), with the RFD, which is 

prepared by BLM during the RMP planning process.  In doing so, Diné suggests that BLM must 

prepare an EIS to consider the Basin-wide cumulative impacts associated with potential future 

full-field development of Mancos Shale before BLM can approve any individual APD.  Pl. Br. at 

27.  This argument confuses the proper scope of cumulative impact review, which must be 

tailored to the proposed action and is, therefore, necessarily different for Basin-wide planning 

actions and individual project or APD approvals.   40 C.F.R. § 1508.7. 

Specifically, Diné asserts that development of “all 3,960 Mancos Shale wells is 

reasonably foreseeable” based on projections in the 2014 RFD, and therefore all 3,960 potential 

wells must be included in the cumulative impact analysis for each APD.  Pl. Br. at 27.  But the 

RFD is a technical report prepared by BLM to support the Basin-wide RMP planning process, 

which contains long-term projections for oil and gas development on public lands, among other 

resource uses.  AR173128 (BLM NEPA Handbook).  Given the broad geographic scope and 
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duration of RMPs, an RFD assists BLM in assessing cumulative impacts “which are likely to 

occur in the planning area over the life of the plan.”  AR172982 (BLM Fluid Minerals Planning 

Handbook).   

While a broader and more comprehensive analysis of cumulative impacts across the 

entire Basin may be appropriate at the RMP planning stage, NEPA does not require such an 

analysis for the site-specific approval of APDs.  Specific wells generate cumulative impacts that 

are more limited in both geographic scope and timing.  AR173130 (BLM NEPA Handbook) 

(cumulative impacts are limited to a proposed action’s geographic and temporal scope and do not 

exceed the direct and indirect effects of the proposed action); see also Selkirk Conservation All. 

v. Forsgren, 336 F.3d 944, 958-63 (9th Cir. 2003).  Thus, for each APD, the scope of the 

cumulative impact review must be limited to those reasonably foreseeable future actions with 

overlapping effects.  Given the limited temporal and geographic scope of the effects of drilling a 

well, the cumulative impact review need not include every potential future well in the Basin. 

Similarly, every potential future Mancos Shale well may not qualify as “reasonably 

foreseeable” for purposes of NEPA review on individual APDs.  Courts have consistently 

recognized that because “projects in their infancy have uncertain futures,” TRCP, 616 F.3d at 

513, agencies need not “speculate about the possible effects of future actions that may or may 

not ensue,” Wyoming v. Dep’t of Agric., 661 F.3d 1209, 1253 (10th Cir. 2011) (internal quotation 

and citation omitted); see also WildEarth Guardians v. Jewell, 738 F.3d 298, 310 (D.C. Cir. 

2013).  Given the uncertainty in predicting whether projections of 3,960 future Mancos Shale 

wells will actually materialize and where and when development would actually occur over the 

life of the APDs, analyzing the impacts of possible (but not yet proposed) future Mancos Shale 
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wells for each APD would amount to pure speculation.  See supra at 15; see also Wilderness 

Workshop v. BLM, 531 F.3d 1220, 1231 (10th Cir. 2008) (future development “ultimately 

depend[s] on [oil and] gas price and demand, among many other variables”).  Here, BLM tiered 

to the Basin-wide analysis in the 2003 RMP/EIS for a general discussion of cumulative impacts 

and tailored the cumulative impact analysis for each APD to those reasonably foreseeable actions 

with potentially overlapping impacts.  Nothing more was required. 

Third, BLM’s decision to prepare an RMP amendment to consider management 

alternatives for full-field Mancos Shale development (3,960 wells) does not foreclose 

authorization of wells under the 2003 RMP/EIS, or, as Diné contends, invalidate BLM’s 

cumulative impact analysis for tiering purposes.  Nothing in the RMP/EIS caps the number of 

wells to be drilled in the Mancos Shale or any other oil and gas producing formation underlying 

the area.  See TRCP, 616 F.3d at 509 (RFD scenarios in RMPs do not cap the number of wells 

that can be drilled in the plan area).  To the contrary, the RFD projections, on which the 

RMP/EIS is based, merely “serve[] as an analytical baseline for evaluating environmental 

impacts, not ‘a point past which further exploration and development is prohibited.’”  Id. 

(quoting Wyo. Outdoor Council, 164 IBLA 84, 99 (2004)). 

NEPA regulations specifically address the limits on actions taken during a pending 

programmatic NEPA review.  The regulations preclude actions only where (i) they are not 

covered by an existing EIS or (ii) the interim action will limit the agency’s choice among 

reasonable alternatives.  40 C.F.R. § 1506.1(c).  BLM guidance also clarifies that an RMP 

amendment process does not impose a moratorium on actions covered by the existing plan.  

AR173075 (BLM NEPA Handbook) (recognizing that the limits of 40 C.F.R. § 1506.1 do not 
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apply to permits for oil and gas wells that are within the existing land use plan); see also 

AR172860 (BLM Land Use Planning Handbook) (explaining that any decision to voluntarily 

defer certain actions when amending or revising a land use plan must not lead to an area-wide 

moratorium during that process).   

Accordingly, courts consistently hold that BLM need not halt its decision-making 

processes pending completion of an RMP amendment.  TRCP, 616 F.3d at 509-10 (finding no 

improper pre-commitment of resources under 40 C.F.R. § 1506.1 by approval of oil and gas 

development during the RMP amendment process where development was covered by the 

existing RMP); see also Biodiversity Assocs. v. U.S. Forest Serv., 226 F. Supp. 2d 1270, 1308 

(D. Wyo. 2002) (“program actions can continue while the plan is being revised”); N. Plains Res. 

Council v. BLM, 298 F. Supp. 2d 1017, 1024 (D. Mont. 2003) (“[w]hile undergoing that EIS 

[BLM] was not required to halt lease sales, as long as they were in conformance with the existing 

plan”), aff’d 107 Fed. App’x 166 (9th Cir. 2004).  The policy underlying these cases is 

straightforward:  “[t]o hold otherwise would jeopardize or impair BLM’s ability to manage the 

public lands, since it is often engaged in plan amendment or revision.”  Powder River Basin Res. 

Council, 180 IBLA 32, 53 (2010). 

Because BLM analyzed the impacts of drilling 9,942 wells in the 2003 RMP/EIS, and 

only about 3,900 wells have been drilled, the continued approval of additional APDs does not 

come close to exceeding the environmental impacts analyzed under the current plan.  Thus, BLM 

is not required to halt Mancos Shale wells or drilling in any other formation pending the RMP 

amendment process.  See ONRC Action v. BLM, 150 F.3d 1132, 1140 (9th Cir. 1998) (BLM had 
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no duty under NEPA or the Federal Land Policy and Management Act to impose a moratorium 

on timber sales covered by an existing plan during the plan revision process). 

E. BLM Involved the Public in the EAs to the Extent Practicable. 

NEPA regulations guide the extent of public participation for the levels of NEPA review.  

When preparing an EIS, an agency is required to release a draft, publish a notice of availability 

in the Federal Register, and solicit public comment.  40 C.F.R. § 1503.1(a)(4); see also 43 C.F.R. 

§ 46.435(a).  However, there is no equivalent requirement for EAs.  Rather, EAs are subject to 

the general rule that agencies “involve . . . the public, to the extent practicable.”  40 C.F.R. § 

1501.4(b).   

The Tenth Circuit has observed that “NEPA’s public involvement requirements are not as 

well defined when an agency prepares only an EA and not an EIS.”  Greater Yellowstone Coal. 

v. Flowers, 359 F.3d 1257, 1279 (10th Cir. 2004).  An agency is afforded “considerable 

discretion to decide the extent to which such public involvement is ‘practicable.’”  WildEarth 

Guardians v. U.S. Fish & Wildlife Serv., 784 F.3d 677, 698 (10th Cir. 2015) (internal quotation 

and citation omitted).  BLM’s NEPA Handbook acknowledges there are “a wide variety of ways 

to engage the public in the NEPA process.”  AR173135.   For purposes of EAs, BLM has “the 

discretion to determine how much, and what kind of involvement works best for each individual 

EA.”  AR173148.   

Separate from involving the public in the decision-making process, after a decision has 

been made, BLM is directed to provide public notice of “the availability of environmental 

documents so as to inform those persons and agencies who may be interested or affected.”  40 

C.F.R. § 1506.6(b); 43 C.F.R. § 46.305(c). 
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Diné complains that BLM failed to (1) provide for adequate public participation in the 

NEPA process before authorizing Mancos Shale wells, and (2) ultimately failed to make final 

EAs and decisions available for public review.  Pl. Br. at 28-32.  For the reasons stated in the 

Federal Defendants’ Brief (at 31-36), BLM involved the public, and specifically the Plaintiffs, to 

the extent practicable in the NEPA process; it also made the final NEPA documents available.  

As the Federal Defendants point out, Diné conveniently omits any mention that BLM gave some 

of the citizen groups who are part of the plaintiff coalition email notice and invited them to 

attend the onsite inspection for each of the approved wells, but was rarely, if ever, taken up on 

that offer.  An onsite inspection is a necessary step before an APD can issue and requires an on-

the-ground review of a proposed well location.  BLM’s cultural and environmental review 

specialists along with the other attendees are required to develop a list of resource concerns that 

must be addressed by the operator before drilling will be permitted.   BLM, Onshore Order No. 

1, Secs. II, III.C, 72 Fed. Reg. 10,308, 10,329-30 (Mar. 7, 2007).  Participation in the onsite 

inspection is an opportunity for meaningful input into the approval process at which time any 

participant may identify concerns and suggest appropriate mitigation responses.  Id.  Diné’s 

failure to avail itself of the opportunity to participate in onsite inspections despite email 

notification belies its complaint that it was unaware of Mancos Shale wells approvals and was 

excluded from the review process.   

Second, as to BLM’s publication of the final EAs, the record citations offered by Diné 

show that BLM staff, while well-intentioned, struggled to organize its public records and upload 

the EAs to the website.  Pl. Br. at 30.  Despite the initial delay, the EA documents were 

ultimately made available.  If any error occurred, it has since been remedied—there is nothing 
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more to be done.  AR178299 (BLM Dec. 15, 2014 letter stating that it has made all documents 

available and BLM is providing opportunities for public participation through notices of staking, 

notices of onsites, and NEPA logs).  See WildEarth Guardians v. OSMRE, 652 Fed. App’x 717, 

718 (10th Cir. 2016) (holding court had no subject matter jurisdiction where NEPA procedural 

issue had been remedied, and any procedural determination the court might make “would have 

no real-world effect”).   

II. BLM Complied with the NHPA. 

Diné did not raise its NHPA claim as part of its preliminary injunction motion, but raises 

the claim now in its merits brief.    

Diné does not take issue with the BLM’s Section 106 consultation process for direct 

effects of Mancos Shale wells on historic properties.  Rather, it contends that BLM did not 

consider the indirect impacts of oil and gas development on a cumulative or landscape scale to 

the “Greater Chaco landscape.”  Pl. Br. at 36-41.  Diné’s claim fails for several reasons: (1) the 

Greater Chaco landscape—the 67,000 square-mile region surrounding the Chaco Culture 

National Historic Park—is not itself an historic property for which Section 106 consultation is 

required; (2) Diné offers no evidence that any particular historic property within the Greater 

Chaco landscape is adversely affected by any particular Mancos Shale well; (3) BLM followed 

its State Protocol and the scope of the Section 106 review for each APD was appropriate to the 

undertaking; and (4) consultation regarding the cumulative effects of oil and gas development 

was completed in 2003 as part of the RMP process. 
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A. Section 106 Consultation was not Required for the “Greater Chaco 
Landscape” Area. 

BLM’s Section 106 consultation process is limited to identifying avoidance, 

minimization, and mitigation measures affecting “historic properties.”  An historic property is 

precisely defined as “any prehistoric or historic district, site, building, structure, or object 

included in, or eligible for inclusion in, the National Register of Historic Places.”  36 C.F.R. 

§ 800.16(l)(1).  The entire Greater Chaco landscape, which Diné has at one time loosely defined 

to include about 67,000 square-miles of land in and around the Chaco Culture National Historic 

Park, has never been designated as an historic property eligible for listing in the National 

Register of Historic Place.  AR217743 (Petition to Designate Greater Chaco Landscape as Area 

of Critical Environmental Concern).  Indeed, an entire landscape cannot qualify as a site, 

building, structure, or object.   

At best, this vast area of New Mexico could possibly qualify as an “historic district,” but 

BLM specifically rejected that designation in its response to the Plaintiffs’ Petition to Designate 

the Greater Chaco Landscape as an Area of Critical Environmental Concern.  AR217732-

217740.  BLM explained, relying on National Park Service guidance, that a district must be “a 

definable geographic area that can be distinguished from surrounding properties by changes such 

as density, scale, type, age, style of sites, buildings, structures, and objects, or by documented 

differences in patterns of historic development or associations. . . .  A district is usually a 

singular geographic area of contiguous historic properties.”  AR217738.   

In the case of the Greater Chaco landscape, BLM explained that the area was not 

distinguishable from surrounding properties.  While many historic properties exist within the 

larger area—and are fully protected by BLM as Areas of Critical Environmental Concern (see 
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AR217733-217734)—“[a]s a general rule, it is preferable to identify a reasonably defensible 

smaller landscape rather than stretching boundaries to distant horizons, and perhaps threatening 

the credibility of the process.”  AR217738.  Thus, BLM has already declined to consider the 

entirety of the landscape, which is not a “single geographic area of contiguous historic 

properties,” as a district for purposes of designation as an Area of Critical Environmental 

Concern (AR217738), and neither would the entire landscape qualify as an historic property for 

purposes of Section 106 consultation. 

B. Continued Oil and Gas Development Would Not Disqualify the Area from 
Listing. 

Even if the landscape could qualify as an historic property eligible for listing on the 

National Register of Historic Places, Diné fails to demonstrate how the landscape itself would be 

adversely affected in a way that would disqualify it from listing on the National Register.  As the 

Federal Defendants point out (at 36-37, 39), an adverse effect for purposes of the NHPA is 

limited to adverse effects to those “characteristics of a historic property that qualify the property 

for inclusion in the National Register in a manner that would diminish the integrity of the 

property’s location, design, setting, materials, workmanship, feeling, or association.”  36 C.F.R. 

§ 800.5(a)(1).   

Diné claims that Mancos Shale wells will contribute to an alteration of the setting and 

character of the region.  Pl. Br. at 36 n.12, 38-41.   But Diné ignores the fact that the area in 

which Mancos Shale wells are being developed has already been subject to extensive oil and gas 

development under pre-existing oil and gas leases that vest rights in the holders to further 

develop the resources.  See, e.g., AR173845 (2014 RFD); 43 C.F.R. § 3101.1-2 (Lessee surface 
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use rights).1  And it fails to show how adding wells to an already highly-developed landscape, 

where the wells will make use of pre-existing well pads and roads, will alter the character or 

setting of the landscape, i.e., make the landscape ineligible for listing on the National Register.  

See Te-Moak Tribe of W. Shoshone of Nev. v. U.S. Dep’t of the Interior, 608 F.3d 592, 611 (9th 

Cir. 2010) (“Although it is understandable that the Tribe values the landscape of the project area 

as a whole, the NHPA requires that the BLM protect only against adverse effects on the features 

of these areas that make them eligible for the National Register.”). 

Further, the allegedly adverse effects cited by Diné, see Pl. Br. at 39-40, are the 

temporary kind—visual and noise effects associated with drilling and completion.  Those 

temporary effects will not permanently alter the character of the landscape.  See, e.g., 236479 

(EA 2016-0204, 2016-0081).  Once the drilling and completion process is done, any remaining 

effects will be limited to surface disturbance at a local scale.  Diné fails to show how these minor 

permanent facilities and disturbance, in an already disturbed area, will alter the landscape in a 

way that changes its character and disqualifies the landscape from eligibility for listing in the 

National Register. 

Other than alleged adverse effects to the landscape as a whole, Diné only identifies the 

Chaco Culture National Historic Park and Chaco Protection sites generally as potentially 

adversely affected.  Pl. Br. at 39-40.  Significantly, however, the approved development (much 

of which is already completed) will occur many miles from the Park and any Area of Critical 

Environmental Concern.   Compare AR217732 (BLM map showing Areas of Critical 

                                                 
1 Diné acknowledges that the oil and gas leases—issued decades ago—grant the right to conduct 
drilling operations.  Pl. Br. at 3. 
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Environmental Concern), with AR173833 (2014 RFD map of Mancos Shale development); see 

also Fed. Def. Br. at 40-41.  

C. BLM Properly Followed its New Mexico State Protocol for Each APD. 

The Section 106 “Area of Potential Effect” was properly defined for each APD.  The 

Area of Potential Effect is defined as the “geographic area or areas within which an undertaking 

may directly or indirectly cause alterations in the character or use of historic properties.”  36 

C.F.R. § 800.16(d).  “Establishing an area of potential effects requires a high level of agency 

expertise, and as such, the agency’s determination is due a substantial amount of discretion.”  

Valley Cmty. Pres. Comm’n v. Mineta, 373 F.3d 1078, 1091 (10th Cir. 2004) (citation omitted).   

Under the State Protocol, BLM is only required to consult with the State Historic 

Preservation Office regarding the Area of Potential Effect where it is not precisely defined by the 

State Protocol.  AR169233.  Appendix B of the Protocol provides specifically for oil and gas 

development, including well pads and roads, defining the direct Area of Potential Effect as 50 

feet on each side of an access road and 100 feet from the edge of a well pad.  AR169265.  Per the 

State Protocol, the indirect Area of Potential Effect is then extended to encompass any “known 

or suspected historic properties” in the vicinity of the proposed action that might be affected.  

AR169233.  Efforts to identify historic properties outside the direct Area of Potential Effect are 

based on the recommendation of the BLM cultural resource specialists, as approved by the BLM 

field manager.  AR169233. 

Simply put, under the State Protocol, the Area of Potential Effect is limited to the area of 

direct effect (as precisely defined for specified actions), and known historic properties indirectly 

affected in the vicinity, if BLM cultural resource specialists determine it is appropriate to extend 
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the Area of Potential Effect.  Consequently, the Area of Potential Effect “is typically defined as 

areas to be directly disturbed and areas in immediate close proximity.”  AR236505 (EA 2016-

0204, 2016-0081).   

In this case, each of the proposed APDs (or group of APDs) applied the direct Area of 

Potential Effect set out in the State Protocol.  See, e.g., AR168176 (Cultural Resources Survey); 

AR168140 (same).  Class III pedestrian surveys were required for these areas, and the Operators 

were required to avoid, minimize, or mitigate impacts to any historic properties or significant 

cultural resources identified in that process.  See, e.g., AR236505 (EA 2016-0204, 2016-0081)  

(mitigation applied to avoid archeological sites potentially eligible for listing in the National 

Register).  In general, BLM did not identify known historic properties outside the direct Area of 

Potential Effect that might be indirectly affected.  See AR169233 (State Protocol).2  Thus, BLM 

properly defined the Area of Potential Effect for each APD under its State Protocol and 

adequately consulted regarding effects of Mancos Shale development.   

D. BLM Engaged in Section 106 Consultation During the 2003 RMP/EIS. 

To the extent the cumulative effects of landscape-scale oil and gas development are 

implicated at all by Section 106 consultation on individually approved APDs, BLM consulted 

regarding the Basin-wide effects of oil and gas development as part of the 2003 RMP/EIS 

process.  AR1149 (RMP/EIS, Ch. 5); AR1953 (RMP ROD).  As part of that process, BLM 

affirmed the designation of 79 specially designated areas, including Areas of Critical 

Environmental Concern, specifically to protect cultural sites.  AR1126 (RMP/EIS, Ch. 4) 

(describing preferred Alternative D); AR1951, 1992 (RMP ROD).  Two sacred sites were 

                                                 
2 As the Federal Defendants point out, known historic properties, such as the Chacoan outlier 
sites, are miles from the challenged APDs.  Fed. Def. Br. at 41.   
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recognized as Areas of Critical Environmental Concern to address specific Navajo Nation issues 

identified during the consultation process.  AR1953 (RMP ROD).  Oil and gas leasing was either 

eliminated in the 79 specially designated areas or subjected to strict surface occupancy 

restrictions.  AR1967-1972 (RMP ROD Appendix A, Constraints on Oil and Gas Leasing).  

Noise protections were also put in place for 34 of the sites.  AR1126 (RMP/EIS, Ch. 4).   

On review in San Juan Citizens Alliance, 586 F. Supp. 2d at 1292-94, the district court 

held that BLM’s Section 106 process for purposes of the RMP was adequate.  Thus, BLM 

consulted under Section 106 on a Basin-wide level regarding the effects of oil and gas 

development, and designated protection areas to avoid, minimize, and mitigate those effects.  

BLM is not required to repeat that Basin-wide Section 106 consultation with each subsequent 

APD request.  Rather, BLM’s task is to focus more narrowly on the potential adverse effects to 

historic properties of those proposed actions, which is precisely what it did here. 

III. Neither Vacatur Nor an Injunction is Warranted. 

Even if the Court determines that BLM’s APD approvals did not strictly follow proper 

NEPA or NHPA procedures, the appropriate remedy is remand to correct those procedural 

deficiencies, not reversal of those APDs or an injunction foreclosing future well authorizations.  

The Court has broad discretion to craft an equitable remedy in this case, and an injunction is not 

automatic on the finding of a NEPA violation.  See 5 U.S.C. § 702; Monsanto Co. v. Geertson 

Seed Farms, 561 U.S. 139, 156-68 (2010).  In deciding whether to vacate, courts employ a 

balancing test to weigh “the seriousness of the [underlying decision’s] deficiencies” with “the 

disruptive consequences” of injunctive relief.  Coal. of Arizona/New Mexico for Stable Econ. 

Growth v. Salazar, 2009 WL 8691098, at *3 (D.N.M. May 4, 2009) (internal quotation and 
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citation omitted); Allied-Signal, Inc. v. U.S. Nuclear Reg. Comm’n, 988 F.2d 146, 150-51 (D.C. 

Cir. 1993).  In many instances, courts have declined to enjoin previously authorized activities, 

even while the agency reconsiders its actions on remand.  See, e.g., WildEarth Guardians v. 

OSMRE, 104 F. Supp. 3d 1208, 1232 (D. Colo. 2015), vacated on other grounds,  652 Fed. 

App’x 717 (10th Cir. 2016) (declining to vacate mining plan approval during period of corrective 

NEPA analysis); WildEarth Guardians v. Jewell, 2016 WL 259285, at *3 (D. Mon. Jan. 21, 

2016) (same); Def. of Wildlife v. Jackson, 791 F. Supp. 2d 96, 118-19 (D.D.C. 2011) (declining 

to vacate an EPA-approved pesticide registration because vacatur “would punish [the pesticide 

manufacturer] for following the Agency’s directions”).  

Here, if there were any NEPA or NHPA deficiencies in the Mancos Shale well approvals,  

they were not sufficiently serious to warrant vacatur or an injunction.  The depth of cumulative 

impact review in the tiered EAs has evolved over time, with the latest EAs having the most 

robust cumulative impact analyses that incorporate updated air quality information and address 

the potential future Mancos Shale drilling from the 2014 RFD.  BLM’s NEPA review employs 

the latest information to ensure a full disclosure of potential environmental impacts, and any 

NEPA errors that may have existed at one time have now been corrected.  Further, any minor 

deficiencies in the EA public notice process have already been remedied.  Finally, to the extent 

further NHPA Section 106 consultation is deemed necessary and results in additional mitigation 

measures to protect historic properties, those measures can be incorporated into existing APDs.  

Thus, if any NEPA or NHPA error exists, it can be addressed on remand without upsetting the 

APD approvals.   

Case 1:15-cv-00209-JB-LF   Document 114   Filed 06/23/17   Page 33 of 37



28 

Any minor procedural errors must be weighed against the harm to the Operators of 

vacating BLM’s approval of 382 APDs.  For existing wells, vacating APDs would inject 

substantial uncertainty into the ongoing development operations.  For wells that have not yet 

been drilled, as the Operators explained in their opposition to Diné’s motion for preliminary 

injunction, halting Mancos Shale development would have dire consequences for the Operators 

and their contractors and employees who rely on the continued viability of oil and gas 

development in northwestern New Mexico (not to mention the rights granted by the leases).  Dkt. 

No. 41, at 21. An injunction precluding approval of new APDs would even further damage the 

Operators, possibly costing them tens of millions of dollars.  Id.  Given the severely disruptive 

consequences of vacatur or an injunction and the relatively minor procedural errors, if any, a 

limited remand to repair any procedural defects is the only appropriate remedy. 

At bottom, what Diné hopes to accomplish by challenging BLM’s procedures to follow 

NEPA and NHPA is the cessation of all new Mancos Shale drilling in what it calls the “Greater 

Chaco Landscape,” a huge area of 67,000 square-miles spanning four states—an area larger than 

29 of the 50 States.  That was Diné’s intent in nominating the entire area for protection and BLM 

appropriately rejected it.  AR217732-217740 (Petition to Designate Greater Chaco Landscape as 

Area of Critical Environmental Concern).  But ultimately, even on remand, BLM cannot give 

Diné what it wants.  BLM cannot refuse development of existing leases that convey vested 

rights.  And what purpose would even more environmental study serve at this point?  Additional 

study would only serve to “trivialize NEPA” where the existing analyses fully address the 

environmental and cultural impacts and resulted in reasonable mitigation measures to minimize 

those concerns.  See Airport Neighbors All., Inc. v. United States, 90 F.3d 426, 431 (10th Cir. 
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1996) (holding that requiring EA for runway upgrade to include cumulative impact analysis for 

future components of 20-year airport master plan would “trivialize NEPA”); Park Cty. Res. 

Council v. U.S. Dep’t of Agric., 817 F.2d 609, 623 (10th Cir. 1987), overruled on other grounds, 

Village of Los Ranchos de Albuquerque v. Marsh, 956 F.2d 970 (10th Cir. 1992) (requiring a 

cumulative impact analysis of full field development at the leasing stage, when future 

development is tentative, would “result in a gross misallocation of resources, would trivialize 

NEPA and would diminish its utility in providing useful environmental analysis for major 

federal actions that truly affect the environment” (quotations and citation omitted)).   

CONCLUSION 

The Court should find that BLM complied with NEPA and the NHPA, and affirm BLM’s 

decisions to authorize the Mancos Shale wells. 

DATED this 23rd day of June, 2017. 
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