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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BUFFALO FIELD CAMPAIGN,
WESTERN WATERSHEDS PROJECT,
and
FRIENDS OF ANIMALS,

Plaintiffs,
V.

RYAN ZINKE, in his official capacity as
Secretary of the Interior,

JIM KURTH, in his official capacity as
Acting Director of the U.S. Fish and
Wildlife Service,

and

U.S. FISH AND WILDLIFE SERVICE, an
agency of the United States,

Defendants.

Case No. 1:16-cv-1909-CRC

MOTION FOR SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56 and L.Cv.R. 7, Plaintiffs Buffalo Field

Campaign, Western Watersheds Project, and Friends of Animals, by and through their

counsel, move for summary judgment on all their claims related to the United States Fish

and Wildlife Service’s January 12, 2016 decision to not undertake a status review of the

potential listing of Yellowstone Bison as threatened or endangered under the Endangered

Species Act. 81 Fed. Reg. 1368, 1375 (Jan. 12, 2016). This Motion is supported by a

Memorandum of Points and Authorities and relevant parts of the Administrative Record

lodged by the Federal Defendants. Pursuant to L.Cv.R 7(h)(2), no statement of material

facts is filed in support of this Motion.
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For the reasons stated in the Memorandum of Points and Authorities, Plaintiffs
respectfully request that this Court grant their Motion for Summary Judgment and deny
any cross-motion for summary judgment filed by any other party.

Plaintiffs request a hearing on this motion.

Dated: June 9, 2017 Respectfully submitted,

/s/ Michael R. Harris

Michael Ray Harris (DC Bar No. CO0043)
Director, Wildlife Law Program

Friends of Animals

7500 E. Arapahoe Road, Suite 385
Centennial, CO 80112

Tel: 720-949-7791
michaelharris@friendsofanimals.org
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BUFFALO FIELD CAMPAIGN,

WESTERN WATERSHEDS PROJECT, Case No. 1:16-cv-1909-CRC

and

FRIENDS OF ANIMALS,
Plaintiffs,

V.

RYAN ZINKE, in his official capacity as
Secretary of the Interior,

JIM KURTH, in his official capacity as Acting
Director of the U.S. Fish and Wildlife
Service,

and

U.S. FISH AND WILDLIFE SERVICE, an
agency of the United States,

Defendants.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINA)8&&3) —/4)/ . &/2 35— —129*5%" —%_4

Oral Argument Requested
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INTRODUCTION

Bison are a historical symbol of the United States and treasured as our national
mammal. See National Bison Legacy Act, Pub. L. No. 114-152, 130 Stat. 373 (2016).
However, bison embody much more than the pioneer spirit of the west. Traditionally, bison
have been critically important to the economic and spiritual lives of many Plains Indian
tribes. They are the largest land animal in the United States, with adult males weighing up
to 2,000 pounds, and play an important role in shaping and improving grassland
ecosystems. By the late 1800s, however, bison were nearly exterminated in the wild
because of both western settlement and U.S. military campaigns against the tribes.

The rebound in the overall number of bison in North America is often considered a
conservation victory. But few people realize that 97% of bison in the United States are
commercially farmed as livestock and have been crossbred with domestic cattle. Still fewer
people realize that even the bison living in 0ATTOAOOAGETT EAOAGS are not true wild bison.
Instead, they were moved to those herds by private ranchers and have become genetically
introgressed with cattle as well. This is true save for only one unique population? the
Yellowstone bison. The bison of Yellowstone National Park are the only population in
which survivors of the near-extermination and their descendants have continuously lived
in the same location inhabited by their predecessors since the last ice age.

Unfortunately, today, Yellowstone bison are managed under the Interagency Bison
Management Plan (IBMP), which marks a return to the early days of active animal
husbandry within Yellowstone, albeit with slightly larger population numbers. As discussed
below, the primary motive underlying the creation of the IBMP was not the conservation of
Yellowstone bison. Rather, the primary motive of the IBMP was to protect Montana
OATAEAQGS RETATAEAT ETOAOAOO0N < hich they fear could potentially be harmed if wild bison were
to spread brucellosis to their cattle? something that does not appear to have ever

happened before. This management regime allows for bison moving beyond the
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Yellowstone National Park boundaries as part of their winter migration patterns to be
hazed back into the Park, captured and culled in facilities near the northern and western
Park entrances, and hunted within the state of Montana. AR 0007z08, 0915, 4071774,
4082795. The IBMP has allowed the slaughter of thousands of Yellowstone bison,
sometimes wiping out over a third of the existing Yellowstone bison population within a
single season. AR 0544z745.

Recognizing the unique cultural and historic significance of the Yellowstone bison?
particularly to Indian Nations? the Buffalo Field Campaign, along with its partners at the
Western Watersheds Project and Friends of Animals, has worked tirelessly since the 1990s
to monitor the Yellowstone herds and protect them from the aggressive over-management,
hunting, and culling that had become increasingly intense when the interests of ranchers
AACAT 0T AIAOE x<E0E OEA AEOTTi0 OAATOAOU. On November 13, 2014, the Buffalo Field
Campaign and Western Watersheds Project submitted a petition to the U.S. Fish and
Wildlife Service (FWS?) to list the Yellowstone bison as a threatened or endangered distinct
population segment under the Endangered Species Act (ESA), and Mr. James Horsley, a
private concerned citizen, submitted a second petition for listing the Yellowstone bison
under the ESA several months later .2

Despite the substantial information provided in the Petitions indicating that the
Yellowstone bison population segment may be threatened by range curtailment, genomic
extinction, and excessive hunting and culling under existing management schemes, FWS
refused to conduct a comprehensive status review of the Yellowstone bison and summarily

rejected both Petitions in its negative 90-day finding (hereinafter, 090-$AU "E0TT & TAETCAQ.

1 4EA 0RO T 08730 xEIT AA OOAA ET 0E£0 AOEAR 0T 0ARA0 0T All SARATAATOO ETAIOAETC OEA 5431 &FOE
and Wildlife Service, as this agency acts as an agent of the Secretary of the Interior when
making 90-day findings on ESA petitions, and all negative findings are signed and approved
by the Director of FWS. See AR 0016, 5538.

2 **AAAGOA OEA DAGEOETTO =< A0A AAAOACOAA ETETOIU ET &7 310 wrt-day finding, they will be
OARAOOAA OT ETETOIU EAOA AQ O0EA OAGFOETTOM
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Accordingly, the Buffalo Field Campaign, Western Watersheds Project, and Friends of
Animals seek judicial review of the 90-Day Bison Finding, which must be set aside under
the Administrative Procedure Act (APA), 5 U.S.C. § 706, as arbitrary and capricious, an
abuse of discretion, and otherwise not in accordance with the law.
SUMMARY OF ARGUMENT

7 EAT #TTCOAOO ATAAOAA OEA %3 11 £0 FTOTA 0EAQ 00AOETO0 OPAAEAQ Tk KEOE =< EIAIERAT ATA
plants in the United States have been rendered extinct as a consequence of economic
growth and development unte TDA0AA AU ARANOAOA ATTAAOT ATA ATTOAOOAGETTo ATA 0TOCED
00T DOTOEAA A TAATO x<EAOAAU OEA AATOUCOA T0 OPTT <EEAE ATAATCAOAA OPAAEAC ATA
OEOAAOATAA ODAAEAO AADATA TAU AR ATTOA0OAAR po 583t 9§ 1531(a)(1), (c)(1). The
30P0A TA #1000 0AATCTEUAA OEAQ AU ATAAGETC OEA %3 ¥ #1TCOA00 OETOATAAA ATAATCAOAA
OPAAEAQ 0T AA ABTOAAA OEA EECEAG) DOETOR0EAGS Tenn. Valley Auth. v. Hill, 437 U.S. 153, 174
(1978).

Accordingly, the ESA allows FWS to list a vulnerable distinct population segment
(DPS) of a species, such as the Yellowstone population segment of bison (Bison bison), even
if the species, when taken as a whole, would not be considered threatened or endangered.
The independent listing of a threatened DPS is intended to be a preemptive measure to
0POTOAA) ATA ATTOA0OA OPAAEAC ATA OEA AATOUOOA T OPTT < EEAE 0EAU AAPATA AAFTOA
largescale decline occurs that would necessitate listing a species or subspecies throughout
£00 ATOEOA OATCAS pp &AAS 2ACH TXCCh TXCU §8AAS 7, 1996).

In its review of the Petitions at issue here, FWS found that the Yellowstone bison
could qualify as a DPS under the requisite elements of the joint DPS Policy adopted in 1996
by FWS and the National Marine Fisheries Service. 1d.; AR 0004. Specifically, FWS agreed
the information in the Petitions shows: (1) the Yellowstone bison population segment is
discrete (0 TAOEAAIU OADAOAOAA £OT T TOEAC DTDOIAGETTO T4 OEA OA TA OAZTT AD A ATTOANOATAA
Tr DEUOEAAT DEUOETTTCEAATY AATTTCEAATR TO AAEAGETOAT FAAOT000) in relation to the remainder of
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the species to which it belongs; (2) the Yellowstone bison population segment is significant
to the species to which it belongs; (3) persistence of the discrete population segment in an
ecological setting unusual or unique for the taxon; (4) evidence that loss of the discrete
population segment would result in a significant gap in the range of a taxon; (5) evidence
that the discrete population segment represents the only surviving natural occurrence of a
taxon that may be more abundant elsewhere as an introduced population outside its
historic range; and/or (5) evidence that the discrete population segment differs markedly
from other populations of the species in its genetic characteristics. 61 Fed. Reg. at 4725; AR
0004.

After making these conclusions, FWS is required to then determine whether a listing
petition presents substantial scientific or commercial information indicating that the
population segment, when treated as if it were a species, may satisfy any one or more of the
%3 150 00ATAAOAQ £10 IEOOETC and thus compel listing under the ESA.3 61 Fed. Reg. at 4725. In
this case, &7 3 ATTAIOAAA 0EA) OEA OAOEOETTO 0Ao not provide substantial scientific or
commercial information indicating that the petitioned action may be war0AT0AA) OTAAO any
of the five listing factors. AR 0016.

To those in the conservation community, given that FWS seems to agree that
Yellowstone bison are of unique importance as the only remaining genetically intact

fragment of the wild plains bison that escaped extinction in the late 1800s, it makes little

3 The listing factors include:

(A) the present or threatened destruction, modification, or curtailment of its

habitat or range;

(B) overutilization for commercial, recreational, scientific, or educational

purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mechanisms; or

(E) other natural or manmade factors affecting its continued existence.
16 U.S.C. § 1533(a)(1). 4EA DOAGATAA Te ATU TTA FAROTO 00ECCAO 1EGOETCH ATA OEA 3AROAGAOUIO
discretion in deciding whether to list a species is limited solely to consideration of these
five factors. Sw. Center for Biological Diversity v. Babbitt, 215 F.3d 58, 60 (D.C. Cir. 2000).
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sense that FWS could then conclude that the Petitions showed no information indicating

that ESA protections may be warranted to protect this sole surviving wild bison

population from potential threats to its existence. Id. To the contrary, in making this
finding, FWS made several significant legal and factual errors.

First, FWS improperly applied an overly stringent evidentiary standard in its review
of the Petitions, in violation of the ESA and its implementing regulations. 16 U.S.C. 8
1533(b)(3)(A); 50 C.F.R. §424.14(b)(1). At the 90-day stage, FWS may not require that a
PAGEOETT ATTOAETO OATTAIOOFOA AOEAATAAG OEAQ TEOOETC EO =< AOOATOAAR AGO £O ETOOAAA 1€ TEOAA 0T

determining whether a reasonable person would conclude that the petition presents

OAEATOEREA TO AT T WAOAFAT ETETO TAGETT OEAQ OEA DAGEOETTAA ARGETT 0 AU AA < A00ATOAA Id.; 71
Fed. Reg. 66298 (Nov. 14, 2006); 79 Fed. Reg. 4877, 4878 (Jan. 30, 2014). In multiple
instances, FWS used the 90-Day Bison Finding as an opportunity to refute claims within the
Petitions by citing other, sometimes older, scientific studies, rather than evaluate the
Petitions under the 90-day standard to determine if they provided substantial supporting
information that their claims 0 TAU AA <AQOAT0AA.G In so doing, FWS acted arbitrarily and
capriciously by undertaking the types of analyses and demanding a conclusiveness of
evidence appropriate to a 12-month status review rather than a 90-day finding. See
(O TATA 3TAjy of the United States v. Pritzker, 75 F. Supp. 3d 1, 10 (D.D.C. 2014) j0r4YEA
application of the 12- T TT0E AAOAO TETAGETTIO AOEAATORAOU O0ATAAOA A0 OEA wri-day review
00ACA #£0Y AOAFOOAOU ATA AAPOEAETO0%Q) Ctr. for Biological Diversity v. Kempthorne, 2007 U.S.
Dist. LEXIS 4816, 2007 WL 163244, at *11z12 (N.D. Cal. 2007) (0At [the 90-day finding]
stage, unless the Service has demonstrated the unreliability of information that supports
OEA DAOEOETTh 0EAQ ETETO WAGETT AATTT0 AA Ar0 TEOOAA TO0 TE EATAGCS

Second, as to the first criterion? the present or threatened destruction,
modification, or curtailment of its habitat (16 U.S.C. § 1533(a)(1)(A))? the Petitions do

present substantial information that the Yellowstone bison has been restricted to the use of
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only 15% (3,175 km2) of its historic range (20,000 km2 within and surrounding the
northern Greater Yellowstone Area) and that this curtailment poses a threat to the
QAITT>00TTA ALOTTi0 AgEO0ATAA AAGTOO0 E00 OATCA AAAAOOA OTAAQ OEA )'*—0h OEA QATIT=<00TTA
bison are either killed or hazed back into Yellowstone National Park each winter when they
attempt to utilize their natural migratory routes and occupy areas of their historic range
AAUTTA OEA OAOEI0 ATOTAACEAGS 12 mowyz401. FWS further violated the requirements of the
ESA and its regulations by failing to consider whether the loss of 85% of Yellowstone
AEOTTI0 EEOOTOEA EAAFOAD ATTO0EO00A0 A OECTEREAATO DTOOETT T4 £00 OATCA ATA E TDOTPAOIU OAIUETC
on a voluntary inter-governmental program as a sufficient source of regulatory protection
Yellowstone bison or its likelihood of effectively implementing those goals.

Third, the Petitions present substantial scientific information regarding the
overutilization of Yellowstone bison for commercial, recreational, scientific, or educational
purposes (16 U.S.C. 8 1533(a)(1)(B)). The Petitions provide evidence that: Yellowstone
bison are hunted between fall and spring in the Gardiner Basin area north of the Park and
Hebgen Basin area west of the Park; Yellowstone bison are captured and culled at the
northern and western borders of the Park; and this hunting and culling is having a
differential impact on the two genetically discrete subpopulations of Yellowstone bison and
causing other adverse demographic changes, which may in turn impair the ability of
Yellowstone bison to maintain viable effective population sizes and reduce the health,
resilience, and defining characteristics of the herds. AR 0402z10.

Fourth, the Petitions provide recent scientific evidence indicating that although the
)""—0i0 TATACATATOOAEATA 00AAOC OEA . TOOEAOT ATA #ATO0AI QATIT=<C0TTA ALOTT EAOAO A0
though they are genetically the same and contribute equally to one interbreeding
population, the best available science indicates otherwise. AR 03887389, 0397, 0405z11. A

2012 study by Halbert et al. demonstrated that the two subpopulations show a statistically
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significant level of genetic subdivision? meaning that in order to preserve the total genetic
diversity of the Yellowstone bison metapopulation and avoid inbreeding depression, each
herd/subpopulation must be maintained at or above the same minimum population size
that is currently being allotted to the two herds combined. AR 0388289, 0397, 0410.
However, as the Petitions explain, current numbers fall substantially short of this
requirement? the effective population size of the Central herd is significantly less than
1,000, and the Northern subpopulation is marginal. AR 0388289, 0410.

Fifth, the Petitions indicate that the existing regulatory mechanism, namely the
IBMP, is inadequate to prevent the possible future extinction, or encourage greater
recovery, of Yellowstone bison. 16 U.S.C. 8§ 1533(a)(1)(D). The Petitions present evidence
that the IBMP is in fact a mechanism designed to keep bison out of their habitat inside and
beyond the Park (both by physically halting their migration and by keeping their
populations sufficiently low so as to reduce the number of possible out-of-park migrants)
and may threaten or endanger the population. AR 0398z412. The Petitions present
information that: the IBMP allows for bison exiting the Park boundaries as part of their
winter migration patterns to be hazed, captured, culled, and hunted near the northern and
western Park entrances; this culling and hunting has adverse differential impacts between
the Northern and Central bison herds; the IBMP fails to recognize the genetic substructure
TrOEA EAOAQ ET E00 TATACA TATO DOAAGFAAD ATA CTAION 0EA )" —0i0 TETETOT ATTOArvation
threshold of 2,100 animals is insufficient to preserve the full genetic diversity of the herd,
and is significantly below the minimum viable population level suggested by recent
scientific analyses; and scientists have warned that the impacts of thA )**—0i0 AQIIETC TAU
EAOA AAGROOA ARtAROO TT OEA CATAGEA AFOAOOE0U ATA OEAAEIEOU TE QAITT>=<00TTAI EAOAC 0EAD AOA
difficult to detect in their early stages. AR 0388289, 0397z412.

Finally, as to the fifth and final listing factor? additional manmade or natural

factors? the Petitions provide additional scientific evidence on the adverse impacts of past
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population bottlenecks and continuous culling on the genetic resiliency and fitness of
QAITT=<00TTAI0 EAOAO ATA BOTOEAA scientific evidence indicating that changes in bison
dispersal patterns, as have happened in the past few decades and may occur on a larger
scale as a result of climate change, may pose an additional risk to the demographic and
genetic composition and integrity of the Yellowstone bison herds. AR 0411z0414.

In short, FWSi0 90-Day Bison Finding does not follow the statutory requirements of
the ESA and is deeply flawed in that it misconstrues, and is often contrary to, the evidence
before the agency, fails to use the best available science, and is not supported by an
AGPIATAGETT T£ OEA ACATAUI0 OTAAROIUETC ATAIUGEO TO OAGETTAIA. See 5 U.S.C. § 706(2)(A); 50
C.FR.§424.11(b); 16 US.C. § 1533(b)(1)(A). 4EQ0 &7 3i0 wr-Day Bison Finding must be
set aside under the APA as arbitrary and capricious, an abuse of discretion, and otherwise

not in accordance with the law. 5 U.S.C. § 706.

FACTUAL BACKGROUND

A. AEA QATIT><00TTA "E0TTi0 . AAO-Extirpation

Just over a century ago, reckless mismanagement and targeted hunting drove the
American bison to the brink of extinction. Though tens of millions of bison had roamed the
country at the beginning of the 19t century, a combination of hunting and targeted attacks
by the United States Army as part of its campaign against the American Indians
systematically exterminated bison across nearly all their original range? which covered
one-third of North America and spanned more than twenty unique ecosystems across
roughly 9.4 million square kilometers (3.6 million square miles). AR 0371, 0376, 1742,
4814z741. Following this near-extermination, most of the few hundred remaining plains
bison were captured and sent to zoos or adopted by private ranchers, AR 0371, 49687
5029, while small wild groups persisted in scattered areas west of the Mississippi, most
importantly in Yellowstone. AR 0376, 2784785, 2788z89. Though Yellowstone had been set

aside as a National Park in 1872, weak and ineffectual wildlife protection laws left the few
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remaining wild bison vulnerable to poachers in pursuit of a trophy. AR 0381. By 1894, the
last surviving wild herd was reduced from 200 to a mere 25 bison taking refuge in
9AITT=<00TTA 0A T T0A OAIEAAN Valley/Mirror Plateau. 1d.

The near-extinction of bison in Yellowstone was averted in the early 1900s in part
by the purchase and introduction of 18 female bison from the captive Pablo-Allard herd in
Montana and 3 bulls from the captive Goodnight herd in Texas. AR 0381, 3442z43. No
other bison have been introduced to the Yellowstone bison population since then. AR 0381.
Some 40% of the current Yellowstone gene pool traces back to the original wild? rather
than captive? bison. Id. While Yellowstone bison stock has since contributed to the
founding of other conservation herds, such as the Wind Cave National Park Herd, the
contribution of privately owned bison to these herds has resulted in widespread
introgression of cattle genes. AR 0377z79. Thus, the Yellowstone bison comprise the only
conservation population today that: (1) descends from indigenous bison that have
continuously persisted in a wild state since prehistoric times; (2) has not tested positive for
introgression of cattle genes; and (3) is considered sufficiently large and unique enough to
contribute to overall bison genetic diversity, if properly protected. AR 0377280, 0390797,
0411712.

B. Current Threats to the Survival of Yellowstone Bison

After narrowly escaping extinction at the turn of the twentieth century, the
Yellowstone bison continued to be subjected to active management for the next several
decades. AR 1261z62. The herd0i growth was curbed by frequent culling, AR 1268, and
hundreds of bison were removed from Yellowstone to help establish other conservation
herds elsewhere. Id. In 1969, Yellowstone placed a moratorium on culling bison within the
park and began to allow the bison population to fluctuate more naturally with less human

involvement. AR 1268. In the absence of husbandry and culling, the Yellowstone bison
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population increased from a dangerously low population of only 400 to a high of over
4,000. AR 4064.

With a larger bison population and larger numbers of bison migrating beyond
OAIIT<O0TTA . AOETTAI OAOEID ATOTAAOEAO ET OAAOAE TF <ETOA0 FTOACAN OEA _ AGETTAI OACE
3A00EAAID TATACA WATO & ALOTT AACAT 0T AOAx AOFOEAEO MO £0T T TAECEATOETC OATAEAOGY <ET
were concerned that wild bison could potentially spread infectious brucellosis to their
cattle herds. AR 4064z65. Notably, while transmission of brucellosis from bison to cattle
has been demonstrated in captive studies, there are no confirmed cases of transmission in
the wild. AR 0471, 3761.

In any event, in 1990, the National Park Service, U.S. Forest Service, and Montana
Department of Fish, Wildlife, and Parks agreed to work together to create a long-range plan
to manage bison within and beyond the Park. AR 4064z765. As the final plan was being
prepared, the Parties released three interim management plans, all allowing agency
personnel from Montana and the National Park Service to shoot bison that entered
Montana from Yellowstone. AR 4065z66. Unhappy with the protracted planning process,
the State of Montana sued the National Park Service and the Animal Plant Health and
Inspection Service (APHIS) of the U.S. Department of Agriculture in 1995 over its fear that
brucellosis-free status. Id. After a court-mediated settlement, the final long-range plan took
the form of the Interagency Bison Management Plan (IBMP), and the IBMP Record of
Decision was released on December 20, 2000. AR 4062, 4064766.

The IBMP provides for a minimum population size of 2,100 bison, AR 4095, which is
insufficient to preserve the full genetic diversity of the Yellowstone population, particularly
in light of its history of genetic bottleneck and inbreeding, and its subdivision into two
genetically distinct subpopulations which have geographically distinct migratory patterns

and very limited genetic exchange between them. AR 0409710, 0719z21. Because the IBMP

10
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FAEI0 OT ORAATCTEUA OEA CATAGEA 0OAG000A00A Tk QAITT=<00TTAI0 EAOAGIEO0 TETETOT
conservation threshold is far below the minimum viable population recommendations
suggested by recent scientific analyses. AR 0410.

Because bison from the Central herd? the herd thought to be most closely related to
the original 25 wild survivors, AR 06732 are known to migrate both westward and
northward from the Park, they are susceptible to culling at both boundaries and have
suffered disproportionately in their population drops. AR 0544745, 0916717, 0920.
Scientists have warned that the impacts of the IBMP culling and its differential effects on
the two populations may have dire repercussions for the long-term maintenance of genetic
AEOAOOE0U ATA OEAAEIEOD TE QAITT < 00TTAID EAOAG ATA 0EAOA AAOACOA £ TPAAGO TAU TT0 AA
detectable for many years in the future. AR 0674, 0719221, 0920.

Threatened or Endangered and the 90-Day Finding.

On November 13, 2014, the Buffalo Field Campaign and Western Watersheds
Project submitted a petition to FWS to list the Yellowstone bison as a threatened or
endangered DPS under the ESA. On March 2, 2015, Mr. James Horsley submitted a second
petition requesting the same. The Petitions present substantial information that the
Yellowstone Bison DPS meets multiple criteria that FWS is required to consider in listing
species as threatened or endangered, any one of which is sufficient to require listing. AR
00372365, 03667426.

OnJanuary 12, 2016, FWS rejected the Petitions and published the negative 90-Day
Bison Finding, OAfOOETC 0T ATTAOA) A AT TDOAEATOEOA 0AGEA> Tk OEA ODAAEAG) ATTOAOOAGETT
status. In the 90-Day Bison Finding, FWS agreed with Plaintiffs that the Petitions provide
substantial scientific or commercial information indicating the Yellowstone bison qualifies

as a DPS. AR 0004. Despite this, however, FWS then ATTAIOAAA 0EA) 0EA OAGEOETTO Odo not

11
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provide substantial scientific or commercial information indicating that the petitioned
AAMETT TAU AA <A00ATOAAR 12 mrpet

In its discussion of range curtailment, FWS recognized both the curtailed size of the
Yellowstone bison range (from 20,000 km2 to 3,175 km2? an 85% reduction) and the role
of culling and hazing in preventing the Yellowstone bison population from accessing
historic range areas beyond the Park. AR 0005z093 (Tx<A0A0 &7 3 ATTAIOAAA 0EA0 OCEOAT
the current stable-to-increasing population status of the YNP bison herd, we do not find
substantial information that restriction of range is likely a limiting factor for the continued
AgeO0ATAA TE 9 . 0 AEOTT80 1 2 mimm5.

With regard to the commercial, recreational, and scientific overexploitation of
Yellowstone bison, FWS found that the Petitions 0d[0] not present substantial scientific or
commercial information indicating listing of YNP bison may be warranted due to Factor *'$
AR 0010. Within this portion of its finding, FWS specifically asserts that: (1) even though
the initial population bottleneck that reduced the Yellowstone herd to 25 animals has
AAQOAA AAIAGAOETO0 T OOAETTO 0T ACEOA ET OEA AEOTTIO TEGTAETTAOEAI CATT T AN 0ATU

deleterious genetic effects of the bottleneck would have occurred at that time and would

not necessarily AA AgARAOAAOAA AU DOAOATO AOTIETC TATACA TATO OACE TAGG 12 mmmy
(emphasis added); (2) the Yellowstone bison meet the minimum standard for viable
effective population sizes, AR 0009; (3) 00EAOA £0 TT AOFAATAA OEAQ AOTIETC EAO £ T DAAOAA OEA
long-term genetic viability or persistence of the YNP bison population,0 2 mnnw; and (4)
0 TAETOATATAA T¢ 0OADTDOIAGETT CATAGEA AEsFAOATORACETT ATA TOAOATT CAnetic diversity may
not AA AOOAEAT £T0 DOAGAOOETC CATAC £0T T 0EA OO00EOTO0 Tk OEA EEOGTOEA ATOOIATAAESR 12 mnmw
(emphasis added).

For its discussion of the third listing criterion? disease and predation? FWS
referred back to its findings under Factor B to adA0A00 ATU AAOAOOA OFTAEOAA) E TDAAO Tk

IBMP disease management includ[ing] loss of genetic viability and subpopulation

12
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ETOACOE0USS 12 mmpep & 73 ACAET AGOACOAA OEAD OEA OAEOAACA TATACA TAT00 AGTIOE TDIA TATOAA
under the IBMP are not a threat to Yellowstone bison because the population of bison
< EOEET OEA ATOTAAOEAC TF OEA OAOE EAQ 0A TAETAA x<EOEET 0EA )" —0i0 0A0CA) Dopulation range.
AR 0011z12. FWS provided no analysis of the sufficiency of these population goals or the
significance of culls and hazing in curtailing bison habitat beyond the Park boundaries. Id.
For the fourth listing factor? inadequacy of existing regulatory mechanisms? FWS
declined to provide any additional ATAIUOEO T OEA OAGFOETTO6 ETATO TAGTT 1T 0EA
and instead referred back to its analyses under the prior three listing factors. AR 0013.
Finally, turning to additional manmade or natural factors, though FWS found that
0EA QAITT><00TTA ALOTT0 OTENOA TAAE Tk AAQOIA CATA ETOOTCOACOETT O WAEAC ATTOACOAOETT Tk OEA
EAOA ETDTO0ATO 0T OEA TOAOAT DOAGAOOAOETT Tk OEA AEOTT CATT T A 12 nmph it subsequently
concluded that 0EA 09 . 0 AEOTT AOA TW0 A0 OEOE & CATT WEA AgOETAOCTT AARACOA OEAOAEO TT
evidence of cattle intr TCOAOOETT ATA DTOATOAT ETOOTCOAOOETT EO W TTEOTOAA ATA POAOATOAAR
Id. FWS then found that climate change was unlikely to affect Yellowstone bison dispersal
patterns even though AROTT OEFOOTOEAATIU TAAOBEAA AT AgOATOEOA OATCAG AAOTO0 - TOOE
1 TAOEAA ATA 0AOA likely to be flexible with any climate changes that may occur in the
future.o 12 mmpus
After FWS refused to conduct a thorough status review as required by the ESA, on
July 11, 2016 Plaintiffs notified Defendants of their intent to sue pursuant to the ESA citizen
suit provision, 16 U.S.C. § 1540(g)(2). On September 26, 2016, Plaintiffs filed the instant
APA action challenging Defendantsi OTEO00EAEAA ATA legally unsound denial of the Petitions.
(ECF 1).
\\
\\

\\
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EVIDENTIARY STANDARD FOR 90-DAY FINDINGS ON ESA LISTING PETITIONS

The ESA provides that any person may petition FWS to list a species as threatened

or endangered, and:

[tlo the maximum extent practicable, within 90 days after receiving the
petition of an interested person . .. to add a species to, or to remove a species
from, either [the threatened or endangered species list], the Secretary shall
make a finding as to whether the petition presents substantial scientific or
commercial information indicating that the petitioned action may be
warranted.

16 U.S.C. 8 1533(b)(3)(A) (emphasis added). The Secretary, by regulation, has stated that a
petition is deemed to contain substantial scientific or commercial information if it contains

Othat amount of information that would lead a reasonable person to believe that the

IEECE DOTAAAFIEOUS OEAQ A ODAAEAC £ AFOEAC 0EOAAOATAA T0 ATAATCAOAA 0T 00BDT00 A DTOREOA
90-AAU BETAETCHO xw &AAS 2ACH TYx X, 4878 (Jan. 30, 2014).

If FWS E000A0 A 0P TOEOEOAS wri-day finding, concluding that listing may be warranted,
then the agency must publish the finding in the Federal Register and commence a 0status
reviewo of the species, to be completed within one year. 16 U.S.C. 88 1533(b)(3)(A)z(B).
&73 1000 00TIEARD ETATO WACETT £OT T 0EA DOAIEA £10 OOA ET #£00Y 00A000 OAGEA= (16 12 vuTXIS

TOCATEUAOETTON ,ATAY TOEAO AEEAAOAA &AAROAT ACATAEAOG AO DACO T OEED 00A000 OAOEA > UTt #4842

4 This citation references the regulation as it appeared at the time the Complaint was filed
on September 26, 2016 (ECF 1). Revisions to this section took effect on October 27, 2016,
one month later. Nonetheless, there are no material differences in language as relevant to
the cited standard.

5 See also, FWS Petition Management Handbook, p. 9,
http://www.nmfs.noaa.gov/pr/pdfs/laws/petition_management.pdf, incorporated by
reference at AR 5549.

14



Case 1:16-cv-01909-CRC Document 17 Filed 06/09/17 Page 22 of 48

§ 424.13. After the completion of the status review, the agency is required to determine in a
00<AI0A- T TTOE ETAETCO whether the petitioned action is in fact warranted, based on the
best scientific and commercial evidence available. 16 U.S.C. § 1533(b)(3)(B). ESA listing
determinations are to be made only TT 0EA AAOEO T# 00EA AAGO AOAEIAAIA OAEATOREA ATA
AT T TAOAEAI ETFT0 TAOETT OACAOAETC A OPAAEAGS 00AO00N <EOETO0 OARAOATAA 0T DTOOFAIA
ARTTT TEA TO TOEAOQ £ TDAAGO Tk 0OAE AAOAO TETAGETTH0 1d. § 1533(b)(1)(A); 50 CFR. §
424.11(b).

A Onegatived 90-day finding constitutes a denial of a petition and is subject to
judicial review as a final agency action under the standards prescribed by the APA and

Section 4 of the ESA. 16 U.S.C. § 1533(b)(3)(C)(ii).
SUMMARY JUDGMENT STANDARD

Summary judgment E0 ADBOTDOEAOA 0 the movant shows that there is no genuine
dispute as to any material fact ATA 0EA TTOATO £0 ATOROIAA 0T EOAC TATOAO A TAGAC TEIAx40
Fed. R. Civ. P. 56(a). A fact is material if it could affect the outcome of litigation. Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247248 (1986). A dispute of fact is genuine if the evidence
is such that a reasonable jury could return a verdict for the non-moving party. Id. In cases
brought under the APA, 5 U.S.C. § 706, as here, a court need not determine whether there
a0A AFOPOOAA T AOAOEAI £AAGON ARAAGOA OEA ACATAUI0 AAGETT £0 EOACAA ACAETO0 OEA AA TETEOOOAGEOA
OARTOAR ATA Q0EA AEO00EA0 EOACA 0E00 AO AT ADPATIAOA 00EAOTAI Rempfer v. Sharfstein, 583 F.3d
860, 865 (D.C. Cir. 2009) (internal citations omitted); see also LCvR 7(h), Comment.
Although there may have been factual issues before an administrative agency whose action
OEA AFOOOEAD ATO00 E0 AOEAA 0T OAGEA><h O0EA ROTAGENT Tk OEA Ar000FA) ATOO00 £0 0T AAOA0 TETA
whether or not as a matter of law the evidence in the administrative record permitted the
agency to make the decision it did. ... [SJummary judgment is an appropriate mechanism

for deciding the legal question of whether the agency could reasonably have found the facts

A0 £0 AEAW Occidental Engineering Co. v. IIN.S., 753 F.2d 766, 769770 (9th Cir. 1985).

15



Case 1:16-cv-01909-CRC Document 17 Filed 06/09/17 Page 23 of 48

In the APA context, summary judgment is the appropriate mechanism for
determining, as a matter of law, whether the challenged agency action is supported by the
administrative record and otherwise consistent with the APA. Richards v. INS, 554 F.2d
1173,1177 (D.C. Cir. 1977); see also Coe v. McHugh, 968 F. Supp. 2d 237, 240 (D.D.C. 2013).
As relevant here, the APA directs a reviewing court to hold unlawful and set aside any
actions, findings, and conclusions by a FAAAOAT ACATAU 0EAQ £0 ETAOC 01 AA OAOAEO0AQU
AADOEAETOO0 AT AAOOA Tk AEOAOAOETTh TO TOEAO><EOA TTO ET AAMATOAATAA <E0E OEA 1Ax10 u 54384 o
XTQFCQ5 10 1T ACATAUIO AROENT £O AOAEOOAOU T0 AADOEAETOO0 £ OEA ACATAU 00AIEAA TT FAAGTO0
which Congress has not intended it to consider, entirely failed to consider an important
aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertisetd — 1010 6AEEAIAQ —£008 100FT 08 30A0A &AO T —O08
Auto. Ins. Co., 463 U.S. 29, 43 (1983).

2A0EA> Tk AT ACATAUIO AAAEOETT £0 CATAOAIIU ATTETAA 0T OEA 0AATOA OEA ACATAU
presents to the reviewing court. See Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 743744
(1985). Or)YT TAEETC OEA FAAOOAT ETNOEOU ATTAAOTETC <EAOEAQ AT ACATAU AAREOETT < A0
IAOAEO0AOU TO AADOEAETOOM OEA OAGEA<ETC ATO00 § T 000 ATTOEAAO < EAOEAQ OEA ARARGETT =<AQ
based on a consideration of the relevant factors and whether there has been a clear error of
FOAC TAT00 Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 378 (1989) (quoting Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)). 4EA AT000i0 ETNOEOU 0 T 000 1AA
ORAOAEETC ATA AAOAFOIR AGO G0EA OI0E W AOA OOATAAOA Tk 0AOEAX £0 A TAOOT < TTAH0 I1d. At the very
least, the agency must have 0AZA TETArAY 0EA OATAOATO AAOA ATA AOOEAQTAOAFAY A OAOEOFAAOTOU
explanation for its action including a rational connection between the facts found and the
choice TAAA Motor Vehicle Mfrs. Ass'n, 463 U.S. at 43; see also Amerijet Int'l, Inc. v. Pistole,
XU0 &0A potol pour j$i#8 #£08 cpt( jOr 1Y FOTAA TATOA OANOFOA TATO T AA TETEO00AOEOA TAx

is that an agency set forth its OAAOTTO 10 AAAEGETT) AT ACATAUGs failure to do so constitutes

16
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AOAEOOAOU ATA AAPOFAETOO0 ACATAU AAGETT80). &T0 0EA ACATAUI0 AGDIATAOETT 0T <E0EQOATA OEEO
ATAIU0EON 0OAonclusory stAOA TATO0 =<Ei1 T10 AT AT ACATAUis statement must be one of
OAAOTTETCI0 Amerijet Int'l Inc., 753 F.3d at 1350 (citing Butte Cnty v. Hogen, 613 F.3d 190,

194 (D.C. Cir. 2010)) (internal quotation marks omitted).

ARGUMENT?®

A. FWS Applied a Higher Evidentiary Standard than Allowed by the ESA.

By its plain terms, the ESA does not require that a petition present conclusive
evidence to trigger a positive 90-day finding and subsequent status review. At the 90-day
stage, the ESA directs FWS to evaluate an ESA listing petition only to determine whether it
ATTOAETO 00OAGOATOEAT OAEATOREEA O AT T WAOAEAT ETETO WAOCNT ETACAAOETC 0EAQ OEA AAOon may
AA =< AOOATOAAK 16 U.S.C. § 1533(b)(3)(A) (emphasis added). Similarly, the ESA
ETDIA TATOETC OACOIAGETTO AARETA 00OACOATOEAID ETFTO WAGETT ET TITOOOETCATO 0AC W 04 00AETC
0EAQ £0 £0 00EA) AT TOTO T4 ETFTO WAGETT 0EAQ < TOIA 1AAA A OAAGTTAAIA BAOOTT 0T Aliteve that
KETAO OEA0 A DAGEOETT OACEOEEAQ OEA 00OAGOATOEAT ETETO TAGETTO requirement at the preliminary

90-day finding stage, then it will undertake a comprehensive 12-month species status

6 QIAETOREFO} OOATAETC EAQ TTO AAAT AEANIATCAA £T 0E£0 AAOAS - TTAOEAIAGGH £0 £O OTAFTORRROD
AGOAAT 0T AGOAAIEOE 0EAQ] §pq OEAU EAOA OOHAOAA AT OETEOOU ET FAAMG §¢q OEA ETEOOU EO Fairly
traceable to the challenged action of the defendants; and (3) it is likely that a favorable
judicial decision will prevent or redress the injury. Lujan v. Defenders of Wildlife, 504 U.S.
555, 560Z70p jpwwcd ' T TOCATEUAGETT AAT A0OA00 00ADOAOATOAGETTAI COATAETCO 0T AOETC 00K
on behalf of its members when its members would otherwise have standing to sue in their
own right, the interests at stake AOA CAO TATA 01 0EA TOCATEUAXET Tis purpose, and neither the
claim asserted nor the relief requested requires the participation of individual members in
the lawsuit. Hunt v. Wash. State 1DDIA 1A0A0 #1 T Tin, 432 U.S. 333, 343 (1977).
SAAIAOAGETTO £0T T OIAETOERR00 WA WAAOO ATA 00AR AA T TTO00A0A 0EA( &7 310 TACAXOA wrt-day
finding on the Petitions to list the Yellowstone bison will cause them injury, and a favorable
judicial decision will likely redress this injury and prevent future injury. See Decl. of
Michael Shepard Mease; Decl. of Kenneth Cole; Decl. of Joshua Osher. Plaintiffs can fully
brief this issue if the Court or Defendants dispute such standing.

7 See suprand.
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review before making a conclusive determination as to whether the proposed listing is in
fact warranted.

)0 £0 <Al AGOAAIEOEAA OEAQ 00EA ADPIEAAGETT T4 0EA pg- T TTOE AAOAO TETAOEITIO
evidentiary standard at the 90-day review stage [is] AOAF00AOU ATA AADOEAETO08% Humane
3TAly of the United States v. Pritzker, 75 F. Supp. 3d 1, 10 (D.D.C. 2014). To guide their
analyses of what is permissible under the 90-day evidentiary standard, the D.C. District
Court and others have followed the findings of the District of Colorado in Ctr. for Biological
Diversity v. Morgenweck, 351 F. Supp. 2d 1137 (D. Colo. 2004). In Morgenweck, the court

explained:

[ITt is clear that the ESA does not contemplate that a petition contain
conclusive evidence of a high probability of species extinction to warrant
further consideration of listing that species. Instead, it sets forth a lesser
standard by which a petitioner must simply show that the substantial
information in the Petition demonstrates that listing of the species may be
xAQOATOAAs &7 300 FAEIOOA 0T APDIU OEE0 APDOTDOFACA OOATAAOA OATAAQO E00
findings and ultimate conclusion flawed.
351 F. Supp. 2d at 1141; see also Colo. River Cutthroat Trout v. Kempthorne, 448 F. Supp. 2d
pxTh px@ §$i$i crimeq jO4ELO #1000 #Tds the reasoning of Morgenweck persuasive. . .. The
FWS simply cannot bypass the initial 90-day review and proceed to what is effectively a 12-
month status review, but without the required notice and the opportunity for public
AT T TAT0%Q) Ctr. for Biological Diversity v. Kempthorne, 2008 U.S. Dist. LEXIS 17517, at *25
§B8 1OEUS —A08 Lh gy FETAETC 0EAD 00EA ADPIEAAGETT TF AT AOEAATOFAOU OOATAAOA OANOEOETC
conclusive data in the context of a 90-AAU 0AOEAx 0 AOAFOOAOU ATA AAPOEAET006Q] Moden v.
United States Fish & Wildlife Serv., 281 F. Supp. ¢A ppwof pcro §$8 /08 o] §0F4YEA
standard for evaluating whether substantial information has been presented [in a petition]
is not overly-burdensome, [and] does not require conclusive information . 8 8008

If there is conflicting scientific information on the threats presented in a petition,

courts have construed the 90-day finding standard in favor of the petitioner and held that
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&73 0000 AARRO 0T ETFTO TAGETT 0EA0 00PDT000 rOEAY DAOLOETTI0 DTOEOETTO A0 0EA wri-day stage.
Ctr. for Biological Diversity v. Kempthorne, 2007 U.S. Dist. LEXIS 4816, 2007 WL 163244, at
*4 (N.D. Cal. Jan. 19, 2007). In Center for Biological Diversity v. Kempthorne, for example, the
court set aside a negative 90-day finding because FWS had rejected a petition to list two

A sot 4EA ATO00 OAEAROAA OEEO ETAETC AAAAGOA OANOEOTAAID AOEAATAA AA TEO0 TF T TOA OEAT TTA
interpretation, and a reasonable persoT ATOIA £TA 0EA) AT AAETT 0 TAU AA <AQ0ATOAAS AOAT
in the face of evidence cutting multiple ways. Id. at *4. The court held:

At the 90-day stage, the question is not whether the designation is warranted,
only whether it may be. The standard requiring consideration of whether a
Oreasonable persond x<TOIA ATTAIOAA OEA0 AAGETT OTAU AA x<AOOATOAAS
contemplates that where there is disagreement among reasonable scientists,
OEAT OEA 3A0CEAA OETOIA TAEA OEA OTAU AA x<AQOATOAAG HTAETC ATA OEAT
proceed to the more-searching next step in the ESA process.

Id. at *7.

Here, the facts show that FWS applied a heightened evidentiary standard in its

AAAAA

......

TPDTOOOTEOU 01 OAAAEOA ETDO0 £0T T 0EA _ AOCTTAI OAOE 3A00EAAK 1d. The memo also criticizes
OAGEOETTAQO £10 OTTIU AE0[ing] literature or portions of literature that support their
AOOAQOETTOH 1d.

&7 310 AAETT<IAAC TATO0 that there are scientific discrepancies to be resolved

ETAEAAOAC 0EAQ A OAAGTTAAIA PAOOTT TECEQ ATTAIOAA OEA) A 00AOEA> Tk OEA 00A000 Tk OEA
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species concer TAA) £0 <AOOAT0AAS See Humane Soc'y of the United States v. Pritzker, 75 F.
30PD8 oA pi pp §BiSeH qrpTq FETAETC 0EA) - —&3 AROAA AOAEOOACEIU ATA AAPOEAETOOIU OET
applying an inappropriately-stringent evidentiary requirement at the 90-AAU 00ACAG
because thA ACATAU EAA OAATCTEUAA OEAQ 0EAOA < A0 OATTAIEAGETC OAEATOREEA AGEAATAAD ATA A
might conclude that a [12- T TTOE 00A000 0AOEA >t < A0 =< ACOATOAAGQS 1 AATOAETCIUN ATO000 EAOe
FYOTA OEAQ £0 £0 AOAFOOAOU ATA AAROEAETOO £10 &7 3 0T 0AFAA) A DAGEOETT 0AAAAGOA TOAE T#OEA
AOEAATAA < A0 TT0 ATTAIOOEOAK Ctr. for Biological Diversity v. Kempthorne, 2007 U.S. Dist.
LEXIS 4816, 2007 WL 163244, at *11712 § .. 1% #Als ¢rx( j0The Imay be warranteds
standard . . . seems to require that in cases of such contradictory evidence, the Service must
Service has demonstrated the unreliability of information that supports the petition, that
information cannot be dismissed out of handsos

Indeed, many sections of the 90-Day Bison Finding appear to debate whether listing
is in fact warranted under a particular ESA listing factor rather than evaluate whether or
not the Petitions present substantial information implicating this listing factor. See, e.g., AR
oo $AAOAO WETETC 0EA) OAATAOAGETOO genetic effects would . . . not necessarily be
AGAAROAAOAA AU DOAOATO AOTIETC TATACA TATO OACE TAGOQ) 12 mrmw JATTAIOAETC 0EAQ there is
no definitive evidence that AQIETC EAO £ TDAAOAA OEA QAITT<00TTA AEOTTiO CATAGA OEAAEIEOU
and that preservation of overall genetic diversity may not be crucial for preserving genes
from the original 25 surviving wild bison). (T=<A0AO 0¢AY) 0EA wrt-day stage, the question is
not whether the designation is warranted, only whether it may AAid ATA &7 310 ATAIU0E0
therefore involves a higher standard of proof and more conclusive evidence than that
required by 0EA 000A0OATOEAT ETATO T AOETTO OOATAAOAS Ctr. for Biological Diversity v.
Kempthorne, 2007 U.S. Dist. LEXIS 4816, 2007 WL 163244, at *19 (N.D. Cal. Jan. 19, 2007)

(emphasis in original).
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Despite this improperly stringent analysis, however, the subsections of the 90-Day
Bison Finding almost invariably conclude with a sentence O0ETC 000AGOATOEAT ETATO T AGETTO
language, such as] 04EAOAFTOAN < A EETA 0EAQ 0EA PAGEGETTO AT TT0 DOAOATO OOAGOATOEA]
information that [listing factor or subcomponent] may be a threat to the YNP bison such
that listing may be warran0AA$% 12 ol ngh mpch mpoh 0015,

The discord between these analyses and their conclusions is readily explained by a
draft document within the administrative record showing that a biologist from FWS
headquarters reviewed the original 90-day finding and identified multiple sections (if not
the majority of sections) in which the author of the draft finding had applied an incorrect,
heightened evidentiary standard in her analysis. AR 5778792, 5796z812. Rather than
require that the author go back and redo her analysis under the proper standard, however,
the reviewer simply changed the wording of the original conclusions to reflect a
000AGOATOEAT ETFTO TAGET T O0ATAAOAR OAOEAQ OEAT A OATTAIOOEOA AOEAATAAG GOATAAOAN ATA
ETOACOAA ATTAIOOTOU TAETCO T OTT OOACOATORAT ETATO TAGETTO A0 TAAAGOAOU 0T TAEA OEA
negative outcome of the 90-Day Bison Finding appear substantiated.

For example, one paragraph of the draft 90-Day Bison Finding as received by the

D.C.-based biologist, Caitlyn Snyder, from the original drafter, Jennifer Servis, reads:

NN AN QesA 2 AL AN

bison herd, we find that restriction of range is likely not a limiting factor
for the continued existence of YNP bison. ... Therefore, we do not find that
range curtailment is a threat to the YNP bison at this timefo

AR 5780 (emphasis added). Snyder, the more senior reviewing biologist, highlighted the
paragraph and commented that the author had improperly applied a 12-month evidentiary

standard in her analysis:

0#1 T TATO ##3uY] Wrong standard. Does the petition present substantial
information that range curtailment may be a threat? We are not evaluating
x<EAROEA0 10 TT0 0EEC £0 A OEOAAND
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Id. (emphasis added). Rather than revising the underlying analysis, however, Snyder

merely changed the wording of the paragraph to read:

NN AN QesA Az AN

Az me~ o

Id. (emphasis added). The concluding sentence of the paragraph was later also revised to
read:

04EAOAETOAN <A KETA 0EAQ OEA DAGEOETTO AT TT0 DOAOATO OOAGOATORAT ETETO TACTT

that range curtailment may be a threat to the YNP bison such that listing may

AR < AQOATOAAS
AR 0005. All other text in the paragraph remained completely unchanged, and nothing in
the record suggests that any changes were made to the underlying analysis. Compare AR
5778792 with AR 0003z20.

Far from being an isolated occurrence, these types of comments and revisions
appear throughout the draft document, and reveal that FWS used an improper evidentiary
standard in the evaluation of most, if not all, listing factors. See, e.g., AR 5780, 5781, 5783,
5785, 5786, 5789. Other comments left by Caitlyn Snyder on the draft document include:

1 04EE0 £0 TH0 =<EA) <A TAAA £T0 A wn-day finding. We are not assessing a
degree of risk. We are looking at whether the petition presents substantial
information that IEOAOOTAE COAUETC — 19 AA A 0EOAAD 0T 0EA ODAAEAGS 12 uxym

(emphasis in original).

O0OAQOATORAT ETETO TAGETT OEA( OEA AfOAAOA TAU AA A 0EOAAD 0T OEA ODAAEAGH 12
5785.
At some point, Snyder ceased IAAOETC 0x<0TTC 00ATAAOAS AT T TAT00 ATA ETO0AAA
simply altered the language of the finding to remove conclusory 12-month status review

IATCOACA ATA ETOA00 000ACOATOEAT ETETO TAGETTO IATCOACAET £00 00AAAS 10 AAETOAN OETOCE OEA
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language has been changed to reflect the proper standard, the underlying improper

analyses remain. Some of the edits Snyder made includes:

1 04EAOA IATA GOA AEATCAO TAAO00AA TOOOEAA TE 9 . 0 ATA ETEIO TAGETT ATTAAOTETC
the extent to which this development outside park boundaries ispoesing-may
pose a threat to the YNP bison was not found within the petition or the sources
it cites.__Therefore, we find that the primary petition does not present
substantial information that development and infrastructure may be a threat
to the YNP bison such that listing may be warranted. AR 5780.

I Neither the petition nor the sources it cites provides information of the extent
to which this plant or others mentloned are-may be a threat to foraging blson

' However, the petitions do not provide evidence suggesting IBMP activities are
may be a threat to the status-ef-the species such that the species may warrant

listing-as-threatened-orendangered. AR 5785786.

f Neither the petitions nor the sources they cite provide information about the
extent to which predation threatens-may be a threat to bison . ... AR 5786.

 The primary petition argues that climate change will result in decreased
precipitation, increased temperatures, widespread drought conditions, and
reduced snow pack in YNP. However, we find that neither petition presents
substantlal mformatlon |nd|cat|na cllmate chanqe may be a threat to YNP

These draft documents clearly demonstrate that FWS used an improperly

heightened evidentiary standard when completing the analyses behind the 90-Day Bison
Finding and failed to correct these analyses when the error was discovered. As will be
shown in further detail below, FWS made many conclusive determinations in the 90-Day
Bison Finding that are inappropriate at the 90-day stage and further failed to explain or
substantiate its stance in rejecting much of the scientific evidence put forward by the

Petitions.

8 Text shown in strikethrough was redacted by Snyder (e.g., redacted). Text shown with
underline was added by Snyder (e.g., added).
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B. The 90-Day Bison Finding is Not Based on the Best Available Science.

In their Petition, Plaintiffs cite Halbert et al., 2012 approximately 35 times.
Petitioners cite the findings of Halbert et al., 2012 to present information that: (1) the
Yellowstone bison are not just a physically isolAJAA ODTDOIAETTO AO0 AOA AT EOTIAOAA T A0A-
population of two to three genetically distinct herds, AR 0382; (2) the presence of these
subpopulations contributes to the high levels of genetic variation observed among
Yellowstone bison compared to other populations, AR 0382; and (3) culling occurring near
the Yellowstone National Park boundary is still having differential impacts on the
genetically distinct individual herds of Yellowstone bison. AR 0388289, 0397z7412.

In the 90-Day Bison Finding, FWS acknowledged all of Halbert et al.i0 2012 findings,
yet disputed (0EA 000AUI0 ETAETC 0EA0 ACTIETC TAAO OEA Park boundaries is having differential
impacts on the individual herds by citing an older, different study? White et al., 2011.

&7 310 AFOAOOCETT Tk CATAOEA EAalth in the 90-Day Bison Finding concludes by falling back on
the same stance that the agency took in prior findings, 00ATCh 04T AAOAR OEACAEO TT
evidence that culling has impacted the long-term genetic viability or persistence of the YNP
bison population (White et alt crippl D8 pocyh ATOE DAGOETTOQ AR 0009.

&7 300 Oeliance on White et al. 2011 OETIA0AC OEA %3 130 0OANOEOA T ATO 0EA0 ACATAU
decisions be based on the best available science, 50 C.F.R. § 424.11(b); 16 US.C. §
1533(b)(1)(A), and is arbitrary and capricious under the APA for several reasons. First,

&7 310 use of White et al. 2011 to rebut the risks described in Halbert et al. 2012 shows
again that FWS was applying the wrong evidentiary standard to a 90-day finding as a
means to make the sort of conclusive determination that cannot properly be reached until
the end of a 12-month status review, after the agency has provided an opportunity for
public comment. 16 U.S.C. § 1533(b); Ctr. for Biological Diversity v. Kempthorne, 2007 U.S.
Dist. LEXIS 4816, 2007 WL 163244, at *4z7 (N.D. Cal. Jan., 19 2007) (finding that in cases of
ATTOOAAFAGTOU AOEAATAAN 00EA 3A00FAA OETOIA TAEA OEA rwm-day] finding and then proceed to
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the more-0AAOAEETC TA20 00AD ET 0EA %31 BOTAAGOG]) Colo. River Cutthroat Trout v.

initial 90-day review and proceed to what is effectively a 12-month status review, but
=<EOETO0 0EA OANOEOAA TTOFAA ATA OEA TEDTO0OTEOU £10 DOAIEA AT T TAT00( Second, the
findings of White et al. 2011 predate the findings of Halbert et al. 2012, and FWS failed to
base its decision on the best available science when it chose to rely on the older study
without providing any reason for dismissing the findings of the more recent study. Third,
the portion FWS cited from White et al. 2011 (AR 0917) is merely a line in a table, which
relies on two AFOAA 0TO0AAD] jpq & 7310 T T ¢rimy wrnt-day finding on an ESA petition to list
Yellowstone Bison, and (2) a 2010 unpublished manuscript edition of Pérez-Figueroa et al.,
2012, which differs substantially in its claims from the peer-reviewed version that was

published two years later (the version included in the AR).° The peer-reviewed and

published version of Pérez-Figueroa et al., 2012 does not claim 0EA) 00T AAOAN OEAGA EO TT

evidence that culling has impacted the long-term genetic viability or persistence of the YNP
AOTT DTROIAGETTHO 12 meycz89.

Thus, the proposition for which FWS cited White et al. 2011 in the 90-Day Bison
Finding when it made 0EA ATTAIOOTOU 00AOA T ATO 0EAQ Or0YT AAOAR 0EAOA £0 TT AGEAATAA OEAD
culling has impacted the long-term genetic viability or persistence of the YNP bison
DTPOIAGETTO 12 mmmwq AATTT0 AA DOTDAOIU AEAOAAOAOEUAA AO A OAEATOREEA AETAETCY 7ZE0E TT
OAEATORAEA AOEAATAA TO OTOOAA 0T 0ODDTO00 0EEO 00AOA TATON 0EA TTIU AAGEC £T0 &7 310 00AOA TATO

9 Other portions of this same 2010 manuscript were cited within W. Watersheds Project v.
Salazar, 766 F. Supp. 2d 1095, 1109 (D. Mont. 2011), but are also missing from the 2012
published version. Therefore, it is reasonable to assume that the portion cited in White et
al. 2011 was likely excised during the peer-review process as well.
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C. FWS Ignored Information Presented by the Petitions and Made Findings That
Were Unsubstantiated and/or Contrary to the Evidence.

A LA Tm e~ N A

(2009, p. 419, first petition) on the importance of maintaining an effective population size
of 1000 animals (or less with substantial genetic exchange between smaller
00ADTPOIAGETTOQ ATA 0EA) OEA 9 . 0 EAOA TAAGO 0E£0 00ATAAOAM 12 m009. This is not only
contrary to the evidence before the agency, but it also severely misconstrues or ignores a
primary argument of the Petition. The Petition specifically argues that Yellowstone bison
TAU AA OEOAAOATAA AAAAGOA OEA )'* —0i0 QAT <00TTA DTPOIAETT management does not
meet this standard for minimum effective population size. AR 0406z11. Rather, the Petition
makes AIAAQ 0EAQ 00EA QAITT < O00TTA ALOTT Agr00 Ad A0 TAAG0 0> T CATAOEAATIU AEOOETA) AORAAETC
herds,d AR 0409, ATA 0EA) (AAOFAEI0 OAAT T T ATAAA AtfActive population size of
approximately 1,000 breeding individuals, to avoid inbreeding depression and maintain
CATAGEA AEOAOOE0UR 0 TOIA 00ATOIACA ETGT A AATOO0 TF A0 1AAG0 ¢mmmt-3,000 for each

Yellowstone breeding herd ... .0 AR 0410 (emphasis added). The Petition clearly states,

04EA TETENO T ATTOAOOAGETT OEOACETTA AAETAA AU OEA )" —0 £0 1A00 OEAT EAIFOEA TETETOT
OFAAIA DTPOIAGETT OAAT T TATAATTO OOCCAGOAA AU AOOOATO ATAIUOAGK AR 0410 (citing Gross
et al,, 2006; Plumb et al., 2009; Traill et al., 2007; Traill et al., 2010).

If FWS did in fact review the Petitionsi claim and presentation of new genetic
ETETO WAOENTNED >< A TTO =<EOEET OEA ACATAUI0 ALOAOAOETT 0T OF I DIU A0 WEOO OEE0 ETETO WAGETT A0
inconsequential, particularly at the 90-day stage. See Ctr. for Biological Diversity v.
Kempthorne, 2007 U.S. Dist. LEXIS 4816, 2007 WL 163244, at *12 (N.D. Cal. Jan. 19, 2007)
§010 0E£0 OOACAN OTIAGO OEA 3A00EAA EAQ AA T TTO00A0AA OEA OTOAIEAARIEOD T ETEIO WACETT 0EAD
supports the petition, that information cannot be A0 TE00AA TO0 T EATA$( Underpinning
0EA DOT TOICAOETT T£OEA %31 xAO OEA ARIEAF 0EAQ OF0 £O ET OEA AAGO ETOA0ACO TF TATEETA 0T
minimize the losses of genetic OAOEACTTO0 AARAOOA endangered species 0AOA EAUO 0T BOUUIAO

which we cannot solve, and may provide answers to questions which we have not yet
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IAAOTAA 0T AOE$ Tenn. Valley Auth., 437 U.S. at 178 (quoting H.R. Rep. No. 93-412, at 5
(1973)).

FWS similarly misconstrued the information and arguments presented in the
Petition in the 90-$AU & TAETCI0 AtOAussion of the potential future effects of climate change
on migration and the Yellowstone bison population. The 90-Day Bison Finding reads, in

relevant part:

In addition, the first petition suggests decreased snow pack will lead to YNP
bison dispersal south into Grand Teton National Park, joining the Jackson
bison herd, and rendering YNP bison at risk of breeding with these cattle
introgressed bison. However, neither the petition nor the sources it cites
indicate under what extent of snow pack reduction these dispersal patterns
are likely to occur and if snow pack will reach those levels. Further, there is no
evidence that migration occurs between the Jackson and YNP herds and this is
likely due to their being separated by the Continental Divide and an expansive
tract of coniferous forest (Gates et al. 2005, p. 77, both petitions). Reduction of
snow pack is not likely to reduce this considerable span of unsuitable habitat
and allow dispersal of YNP bison south.

AR 0015. In addition to requiring that Plaintiffs provide specific and conclusive evidence
where none is required by the statute, FWS made its own conclusion that no Yellowstone
bison will disperse southward without any scientific support. In so doing, FWS selectively
cited Gates et al. 2005 for the mislAAAETC ATTAIOOETT OEAQ 00EAOA £0 TT AGEAATAA 0EAQ
migration occurs between the *AAEOTT ATA 9. 0 EAOAGO 1d. However, FWS clearly missed or
chose to disregard the contrast for which Gates et al. 2005 was cited in the Petition: even

though there is no known 0 TECOAGETTO T# AEOTT from Jackson (northward) to

Yellowstone, there are documented occasions on which bulls, cows, and juveniles have

migrated from Yellowstone (southward) to Jackson, both seasonally (rutting in Hayden

Valley and wintering in the Jackson Lake area) and permanently. AR 0392, 3017.
Additionally, FWS cited to page 77 of Gates et al. 2005 to support its statement in
the 90-Day Bison & TAETC 0EA) 00EAOA £0 T AGFAATAA OEA0 TECOAGETT TAAOOO AAtween the

Jackson and YNP herds.0 12 nmput This citation is perplexing, since page 77 of Gates et al.

27



Case 1:16-cv-01909-CRC Document 17 Filed 06/09/17 Page 35 of 48

2005, AR 3001, contains only a discussion of archaeological finds on prehistoric bison
hunting by Native Peoples and has nothing to do with migration between the two herds.
Where Gates et al. 2005 do discuss movement between Yellowstone and Jackson, on page
93, they 00A0A TAOAIU 0EAQ OETOAODTDOIAOETT T TOA TAT00 AOA OAOA ARO<AAT 0EA 9.0 ATA
*AREOTT EAOAGI0 12 ompys 4EA FAA) OEAQ ETOAODTDOIAGETT TTOA TAT00 AOA AO0OATOIU 0AOAN AGO
could conceivably increase in frequency under different environmental pressures and
ATTAEGETTON EO A FAQ AOU ROT T &7 310 AOOAOCETT 0EA0 any movement between the herds is
unlikely to occur. AR 0015.

Furthermore, FWS provided no information to support its presumption that future
dispersal of bison southward from Yellowstone to Jackson (or vice versa) is unlikely, and
its reasoning in maintaining this presumption is flawed in several ways. First, FWS logically
erred ET A000 TETC 0EAD CITAAT < A0 TETC x<Ell EAOA TT £ TDAA) TT 0EA 0AGDATOEOA 00ARD Tk
ATTEEAOTOO0 £T0A000 0EAD £0 ATAE T 0h =<EOE TT 00PDTO0ETC ALDACETTON EO AOOOATOIU OEA I WEOETC
factor on bison dispersal. Second, FWS acted arbitrarily and capriciously and committed a
type Il logical error when it asserted that dispersal is unlikely to occur based on nothing
more than a failure to reject the null hypothesis that the status quo will be maintained. See
NRDC, Inc. v. Rauch, 2017 U.S. Dist. LEXIS 43730, at *40 (D.D.C. Mar. 25, 2017) (finding an
not permit an agency to conclude, based on a failure to reject the null hypothesis and
=< EOETO0 FOOOEAO ATAIUGEO OEA) OEA TOIT EUDTOEACED £0 000A0Q 1 AAEOETTATIUA &7 350 OTOOPDTO0AA
assertion that bison are incapable of crossing the mountains and coniferous forest between
the YNP and Jackson herds appears to directly contradict its assertion in the next
PAOACOAPE 0EAQ 09 . 0 AEOTT AOA IEEAIU 0T AA HIAGEAIA <E0E ATU Al T AGA AEATCAO 0EAD TAU TAAOO
ET 0EA £0000A6 AAAAOOA 0AEOon historically occupied an extensive range . . . and tolerated a
OAOEAOU T# AlE T AGEA ATTALOETTO80 12 mmput See also AR 1261771,
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D. FWS Wrongly Concluded that the Petitions Failed to Present Substantial Scientific
or Commercial Information that Listing the Yellowstone Bison DPS May Be
Warranted.

1. The 90-Day Bison Finding Fails to Consider Whether Habitat Has Been
#OO00AEIAA ET A BECTEREAATO OTOOETT Tk OEA QAT <O0TTA ""EOTTi0 2ATCA.

In the 90-Day Bison Finding, FWS does not analyze whether (EA QAITT<00TTA **E0TTi0
effective extinction throughout the majority of its historical range constituted at least a
threat of curtailment 0EOTOCETO0 A 00ECTEREAATO DTOOFTT T4 £00 OATCA ) TOOAAAN OEA wri-Day
Bison Finding simply states:

The petitions state concerns regarding the restriction of movement into
historical range outside YNP boundaries. However, given the current stable-
to-increasing population status of the YNP bison herd, we do not find
substantial information that restriction of the range is likely a limiting factor
for the continued existence of YNP bison.

AR 0005.

The ESA requires the Secretary of the Interior to list a species if it is in danger of
extinction or likely to become in danger of an extinction throughout all or a significant
portion of its range. 16 U.S.C. § 1532. 4EA 00ECTERFAATO DTOOETT TF 00 OATCAG IATCOACA < A0

E00 OATCAI IATCOACA ET OEA %31 < A0 888 A WAETO AEATCAET OEA 1A% §48 ATA AIIT><0 A OPAAEAQ 0T
AR TEQOAA < EAT 10EAOA AOA TAETO CATCOAPEEAAT AOAAQ ET < EFAE E0E0 TT ITTCAO OFAAIA AGO TTAA
= A0) AOAT ££ OEA AT0FOA OPAAEAQ £O T10 ET AATCAO T# AGOETAOETT40 Desert Survivors v. United
States DOI, 2017 U.S. Dist. LEXIS 16536, at *5 (N.D. Cal. Feb. 6, 2017) (citing Defenders of
Wildlife v. Norton, 258 F. 3d 1136, 1145 (9th Cir. 2001)). By analyzing the petition
exclusively on the basis of 0EA QAITT<00TTA AFOTTi0 AOOOATO AGEOOATAA <EOEET OEA OACE
boundaries, and failing to analyze whether the loss of the YellTx<00TTA ACOTTi0 EEOGTOEA
range constitutes a significant portion of its range, FWS ignored both the plain text and

intent of the statute.
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&7 300 FAEIO0A 0T ATAIUUA < EAOEAC TO T10 OEA 1T0s of 85% of the QAITT<00TTA AEOTTi0
historical range constitutes curtailment in a significant portion of its range is arbitrary and
capricious and violates the ESA. Under the standard articulated by the Ninth Circuit in
Defenders of Wildlife v. Norton, 258 F.3d 1136, 1145 (9th Cir. 2001) (hereinafter Defenders
(Lizard)), and OADAAOAAIU AATDOAA AU St #10000) Owhere . . . it is on the record apparent
that the area in which the [species] is expected to survive is much smaller than its historical
range, the Secretary must at least explain [his] conclusion that the area in which the species
AAT TTTTTCAO IEOA £0 TTO A 00ECTEEEAATO DTOOETT £ 00 OATCA®6 WildEarth Guardians v. Salazar,
741 F. Supp. 2d 89, 98-799 (D.D.C. 2010) (vacating and remanding a negative 90-day
finding on an ESA petition to list the Utah prairie dog because &7 3i0 FAEIO0A 0T AZDIAET <EU
the reduction in its EEO0TOEAAT OATCA AEA TT0 ATTO0E000A A OOECTEREAATO DTOCETT 1k 0EA 0ATCAG
was arbitrary and capricious) (citing Defenders (Lizard), 258 F.3d at 1145). Accord Tucson
HerpetologicAl 3TAly v. Salazar, 566 F.3d 870, 877 (9th Cir. 2009) (affirming that Defenders
(Lizard) requires FWS to analyze lost historic range under the ESA and clarifying that
ODefenders 1Ak 0EA ADDOTDOFAOA AOEOAOEA £T0 OAGOFTC 00EC TERFAATAAI OTAARTAAR AGO TAAA AIAAD
that the Secretary must develop some rational explanation for why the lost and threatened
DTOOETTO ¢ A 0DAARAGH OATCA AOA ETOECTERFAATO AARTOA ARAEAETC TT0 0T AAOECTAOA OEA OPAAEAD
ET0 DOTOAAOETToq

D.C. Courts have made clear that this required analysis applies not just to future
curtailment of an already-restricted range, but also to curtailment arising from the loss of a
OPAAEAGH EEOOTOEA OATCAS See Defenders of Wildlife v. Norton, 239 F. Supp. 2d 9, 18721 (D.D.C.
2002) (Lynx I), (remanding a rule designating the lynx in a DPS A0 00EOAAOATAAG OAOEAQ OEAT
OATAATCAOAAG AAAAGOA OEA &7 3 EAA FAEIAA 0T AgPIAET < EU 0EA AOAAD OEA #ATAAA ,UTY
historically occupied, but was currently extirpated from, was not a significant portion of the
lynx's range) vacated in part as mooti o & 1DBix 273 (D.C. Cir. 2004); Defenders Lynx 1,
2006 U.S. Dist. LEXIS 71137, 2006 WL 2844232, at *5z6, 11, 13 (vacating and again
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remanding the decision to FWS because the agency failed to address how three of four
population regions do not constitute a significal0 DTOCETT T4 0EA 0PAALAGI range); Humane
3TAI Tr OEA 5TEOAA 30A0A0 08 *AxAllh xo & 30DDS 0A guh poc §i$its cpt FETAETC 0EA) 087 30s
explanation of the Final Rule [wa]s arbitrary and capricious for neglecting to explain why

the portion of the historical range no longer occupied by the gray wolf in the western Great

(AOAT OAOEAC OEAT ATTOEAACETC OEAQ OEA QATTT=<O0TTA AFOTTIO DTDOIAXETT across 85% of
its historic range has effectively fallen to zero, and remains that low due to ongoing efforts
to haze, trap, capture, or Kill bison beyond Yellowstone National Park boundaries, FWS
based its determination in the 90-Day Bison Finding solely on recent population numbers
within this small remaining fragment of 0EA QAIIT=<00TTA AFOTTi0 former range. AR 0005.
This is arbitrary and capricious because FWS failed to consider whether the loss of virtually
all Yellowstone bison and their habitat beyond Park boundaries is a loss in a significant
portion of 0EA QAIIT=<O00TTA AEOTTi0 range. Even if FWS contends that the loss of historical
habitat would not be significant under relevant agency policies, it is still obligated to

explain as much in its 90-Day Bison Finding.

2. The Petitions Present Substantial Information that Yellowstone Bison are
Overutilized and Threatened by Hunting and Culling.10

The Petitions present multiple sources of information showing that Yellowstone
bison are threatened by aggressive over-hunting and culling, which is adversely affecting

the demographic and genetic makeup of the herds and potentially impairing their future

10 The final draft of the 90-$AU 01T &ETALTC 00ACAA OTAAO &AAGTO ** OEAQ OrEYOTCETC AEOTT £O
ATTOEAROAA A OAAOAAGETTAT OOA T 0EA ATE TAIGH ATA OrAYOIIETC 844 TAU AA ATTOEAROAA A
scientific use since it controls the spread of wildlife disease and is meant to maintain the
YNP bison population size at conservation goals, while remaining within the management
AADAAEIEOEAO TE 9 . 086 12 mrrornys (1< AOAGH DOAGETOO EOAGAOETTO T OEA wri-Day Bison Finding
found this hunting and culling to be commercial in nature as well. See, e.g., AR 5610, 5694,
LXWPt &7 3 0F TEIAOIU AAAOAGOAA OEA OEOAA TE AOTIETC 0A0 AtOAAOA TATACA TAT00 OTARO &AAITO
C.AR0011.
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genetic health and viability. AR 0388789, 0397z412. FWS found, despite the evidence
contained in the Petitions, that the PAFETTO OrAo] not present substantial scientific or
commercial information indicating listing of the YNP bison may be warranted due to Factor
""$ 12 m010. 3 NEIAOIUN & 73 FTOTA 0EA) 0EA OAGEOETTO OrAo] not present substantial scientific
or commercial information indicating listing of the YNP bison may be warranted due to
&AROTO #16 AAOAA in part on its prior AFOAOOOETT TF OEA OFTAFOAA £ TDAAGO TF)"" —0 AFOAAOA
management includ[ing] loss of genetic viability and subpopulation integrity . .. under
&AAGTO ™" 12 mpcs

As discussed above, FWS arbitrarily and capriciously based most of its negative
FETAETCO OTAAQ &AAGTO ** TT OEA OAGEOETTOS ETAAFIEOU OT conclusively prove each threat. See
supra pp. 24z27. For example, FWS concluded 0EA) 0ATU AAIAGAOETOO CATAGEA ARFARQ0 TE OEA

bottleneck . . . would not necessarily be exacerbated by present culling management

OACE T ACKG 12 mrrruy) O=<ETOAO ADTIETC may actually be serving as a surrogate for a dispersal
OETER 12 mrmw) ATA O TAETOATATAA Te 00ADTDOIAGETT CATAEA ALHAOATOFAGETT ATA TOAOAIN
genetic diversity may not be crucial for preserving genes from the survivors of the historic
ATOOIATAAER 12 mnnw §A TDEACE) AAAAA OEOTOCETONG

Furthermore, as previously discussed, FWS arbitrarily and capriciously ignored and
misconstrued information contained in the Petitions to conclude that the Yellowstone
AROTT TAAO CAAORAEID O0ATAAOA TE A TETETOT Arfective population size of 1000. See supra p.
26; compare AR 0409710 with AR 0009. FWS additionally improperly rebutted the
OAOROETTO) AGEAATAA A0 0T 0EA AAGAOOA £ TDAAGO T# AOIIETC on the genetic substructure and
overall genetic variability of Yellowstone bison by relying on an unsubstantiated line from
a table in an older study 01 ATTAIOAA 0EAQ 00EAOA £0 TT AOGEAATAA OEAQ ACTIETC EAO £ TDAAOAA OEA
long-term genetic viability or persisOATAA TF 0EA 9 . 0 ALOTT DTPOIACETTH0 See supra pp. 247
25. In addition to being arbitrary and capricious for their failure to rely on the best

VRN

AOAEIAAIA OAEATAAN &7 310 ATTAIOOETTO EAOA are arbitrary and capricious for failing to apply
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the proper evidentiary standard, relying on equivocal information as a basis for rejection of
the Petitions at the 90-day stage, and dismissing the information supporting the Petitions
out of hand. See Ctr. for Biological Diversity v. Kempthorne, 2007 U.S. Dist. LEXIS 4816, 2007

WL 163244, at *12 (N.D. Cal. Jan. 19, 2007).

3. The 90-Day Bison Finding Improperly Relies on the IBMP as an Adequate
Source of Regulatory Protection.

not necessarily need to be legally binding for FWS to reasonably find it to be an adequate
source of protection, see Defenders of Wildlife v. Zinke, 849 F.3d 1077 (D.C. Cir. 2017), the
Court has also made clear that the conservation efforts considered in a management plan
must be ATOE O0EAEATO 0T ATOOOA OEA ATTOAOOACETT Tk OEA OPAAEAC ATA 000REEAEATOIU AAGOAET 0T
AAETDIA TATOAAL Id. at 1084. See also (O TATA 3TAly of the United States v. Jewell, 76 F.
Supp. 3d 69, 135 (D.D.C. 2014) j04EA &7 3is reliance on findings in the Recovery Plan,
without a separate finding that the recommendations in the twenty-two-year-old Recovery
OIAT AOA 00T AAOAA TT OEA (AA00 AOAEIAATA AETTICEAAT ATA AT T TAOAEAT AAOAT O T10 ATTOEO0ATO
with the ESA's statutory requirements . .. [at] 16 U.S.C. § 1533(ACjpgoQs & 7 3is
consideration of the IBMP did not meet that standard.

First, Plaintiffs clearly demonstrate in their Petition that current management goals
of the IBMP are insufficient to provide for the conservation of the Yellowstone bison. AR
0388789, 0406711. The Petition first presents substantial new scientific information that
rather than being a single genetically similar population with two to three geographically
distinct herds, the Yellowstone bison are actually a metapopulation comprised of two to
three genetically distinct subpopulations. AR 0382, 0386, 0393. As the Petition explains,
the management goals of the IBMP, which require a minimum population threshold of only
2,100 total bison (census count), fall tremendously short of providing for the maintenance

of the recommended minimum effective population size of 1,000 interbreeding individuals
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(actual census size of approximately 2,000-3,000 bison per herd) when the impact of this
newly recognized genetic substructure is considered. AR 0388z89; 0409z10. To preserve
the genes of all Yellowstone bison, and maintain the genetic diversity of the larger
metapopulation (which comprises the DPS), management must guard against the
deleterious effects of genetic drift, inbreeding, and demographic and environmental
stochasticity by maintaining a sufficient effective population size for both subpopulations,
resulting in a census size of 2,000-3,000 bison per subpopulation, or 4,000-6,000 bison
total. AR 0410. See also AR 0720z21. Furthermore, while the recent population of the
Northern herd may be marginally sustainable under these standards, ranging from 2,300-
3,500 individuals between the years 2011-2014, the Central herd has consistently fallen
short of the minimum effective population size, hovering around only 1,400 individuals. AR
0388789. The 90-$AU ""tOTT &ETAETCI0 00AOA TATO 0EA) 0EA 9 . 0 EAOA TAAQC OEA 00ATAAOA £T0
maintaining an effective population size of 1,000 fails to even acknowledge the information
presented in the Petition that this standard is in fact not being met. AR 0009.

,EEAxEOAN & 73 ETDOTDACIU AAFACOAA 0T 0EA )**—0i0 DTDOIAGETT OFUA CTAIO A0 AAETC
sufficient to address any threats of range curtailment, AR 0005, without making its own
EETAETC A 0T OEA OAIEAEOU Tk OEA )" —0i0 CTAIO T0 0EA likelihood of these goals being achieved,
ATA AAOPEOA AGEAATAA DOAOATOAA AU OAGFOETTAOO TE 0EA )" — 000 TTCTETC ETOATOETTO ATA AAGETTO
to prevent Yellowstone bison from occupying a significant portion of their historic range.
AR 03987411. Even if FWS had considered the Petition(i scientific information and
arguments before making these assertions, such rebuttals and findings are improper at the
90-day stage, when FWS is instead charged with determining only whether the Petitions
presented substantial scientific information indicating that the Yellowstone bison may be
threatened.

Furthermore, &7 3i0 90-Day Bison Finding assumes that the goals of the IBMP will

be effectively implemented, and does not engage in any analysis of the actual likelihood of
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implementation. One example of this improper deference can be found in the way in which
FWS addresses 0EA OAGEOETTOS evidence that the population of the Central herd has been
disproportionately reduced and adversely impacted by IBMP culls because Central herd
bison are known to migrate both westward and northward from the Park and are therefore
susceptible to culling at both boundaries, in contrast to the Northern herd that uses only
the northern boundary. AR 0544745.

In response 0T 0EA OAOEOETTO5 AOEAATAA Tk ABERAOATOFal impacts between the two herds,
AR 0388789, 0409710, the 90-Day Bison Finding states that 0r0YEA )**—0 0A00 ATTOAI
population size goals for the two herds separately so that neither herd is reduced to such
an extent that it may be at risk of losing importAT0 CATAGFA NOAIEOEAGHS 12 mrmwh ATA
implicitly assumes that these goals are being met. Though the 90-Day Bison Finding cites
Geremia et al. 2014 for this proposition, AR 0009, Geremia et al. discuss neither discrete
population size goals for the two herds nor their genetics. AR 0536z55. Rather, Geremia et
al. only provide evidence that recent culls have focused on culling, hunting, and otherwise
removing a larger number of bison from the northern management area as compared to
the Central herd in order to make up for the current inequity in population distribution;
there appear to be no forward-looking population goals adopted by the IBMP for the two
herds. Id. By contrast, the information presented in Geremia et al. 2014 clearly shows that
over the past few years, regardless of attempts to equalize the population distribution, the
Northern herd has continued to grow larger while the Central herd continues to grow
smaller. AR 0544z45. This recent pattern of a smaller Central herd and larger Northern
herd is a complete reversal from the population distribution as it existed at the inception of
the IBMP, when the Central herd numbered 2,060 individuals and the Northern herd only
553. AR 0540. As argued in the Petitions, this highlights that the culling implemented under

the auspices of the IBMP has had and continues to have a differential impact between the
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two herds, despite whatever management goals the IBMP may have set to balance the
herds.

Similarly, &7 3i0 90-Day Bison Finding improperly gives more weight (T 0EA )" —0i0
guidelines for culling than it gives to the Petition0i AOtAATAA OEAQ 0EAOA COEAAIETAD EAGA TT0
been followed on the ground. The 90-Day Bison Finding cites the first petition as
OETAERAORETCY OEA OAOET TE ADTIO 01 AT><0 EFTIAA AARE <ETOAO E0 TT0 ATTOAOOAA OEOTOCE UAAOGH
AR 0009, but attempts to refute the significance of this information by relying on the IBMP.
The 90-$AU ""tOTT &FTAFTC ATOTOAO 0(T=<A0A0 )" —0 ATTOAI AQTIETC COFAAIETAD ETOTIOA
taking approximately equal numbers of males and females and sex composition surveys are
conducted so as to optimize culling goals for the current population structure (Geremia et
presented in Geremia et al. 2014, thA0 OACAOAIAQO Tk OEA )** —0i0 stated management goals,
management actions have skewed gender ratios, and the disparity in gender ratios has
continued to increase in Yellowstone bison, particularly in the Northern herd, where
females outnumber males by a factor of roughly two to one. AR 0542743; see also AR 0917,
0919.

And when FWS had the opportunity to critically evaluate the IBMP under the
subheading of Factor D (inadequacy of existing regulatory mechanisms), the agency instead
deferred back to its prior findings in sections A through C. AR 0013. By failing to evaluate
whether the management goals of the IBMP are sufficient to provide for the conservation of
Yellowstone bison, based on the best available science, or even likely to be effectively
implemented, &7 310 ATTOFAAOAGETT 15 0OEA )**—0 £T £00 wn-Day Bison Finding is arbitrary,
capricious, an abuse of discretion, and otherwise not in accordance with the law. See
Defenders of Wildlife v. Zinke, 849 F.3d at 1084; (0 TATA 3TAjy of the United States v. Jewell,
76 F. Supp. 3d at 135.
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4. The Petitions Present Substantial Information that Yellowstone Bison are
Threatened by Other Natural or Manmade Factors.

&ETAIIUN & 7 310 wn-Day Bison Finding further ignores substantial information in the
Petitions on the risks of loss of genetic diversity and evolutionary potential within
Yellowstone bison within the contexts of the risk of genomic extinction for the entire plains
bison species and the uncertain future effects of climate change. The primary thesis of this
segment of PIAETOER#05 OAOEOET T £0 OEAQ because Yellowstone bison are the only significant
population of non-hybridized bison, the loss or degradation of this genetic resource would
result in a species-wide loss of genetically intact plains bison. AR 0412. This could result
from either the cumulative losses of genetic diversity and evolutionary potential that may
be induced by current hunting and culling practices, or from the introduction of cattle
genes through comingling with cattle-gene introgressed bison in the Jackson herd. AR
0412z14. The Petitions present substantial information that increased interactions
between Yellowstone and cattle-introgressed Jackson herd members is a foreseeable risk of
climate change, since Yellowstone bison have previously been observed to seasonally move
between Yellowstone and Jackson on rare occasion, and scientific studies have shown that:
(1) population density is a greater driver of bison movement patterns under dry
conditions; (2) precipitation in Yellowstone has been declining over the past several
decades while temperatures have been rising (by roughly 4°F over the past 20 years); and
(3) snowpack has also declined substantially, by 22% between the years 1975 and 2012.
AR 0413.

Despite all this, FWS focused only on the relative probability of the risk of cattle
gene introgression to Yellowstone bison, rather than considering the magnitude of the risk
in light of the fact that the entire wild bison genome would be lost with the Yellowstone
herds. AR mmpt 4E00N &7 350 OAATCTEOETT 0EAQ 0EA QAITT<00TTA AEOTTiO OTENOA TAAE T AAQOIA
CATAETOOTCOAQOETT 0 WAEAC ATTOAOOAGETT Wk OEA EAOA £ TDTOOATO 01 0EA TOAOAIT DOAGAOOAGTT

A zmme~ sy
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not at risk of genomic extinction because there is no evidence of cattle introgression and
DTOATOEAT ETOOTCOAOOETT E0 W TEOTOAA ATA BOAOATOAA 1d.

As discussed previously, FWS then misstated and misconstrued the facts contained
within the Petitions by stating, without valid scientific support, that 00EAOA £0 TT AOFAATAA

that migration occurs between the Jackson and YNP herds and this is likely due to their

EAAROA0 ATA AT >< AtODAOOAT TF 9 . 0 AEOTT OTOO0ES See supra pp. 27728; AR 0015. In addition
to ignoring the evidence contained within the petitions demonstrating observed climatic
changes within Yellowstone, AR 0413, and showing that less significant environmental
AEATCAO EAGA DOAGETOOIU AAAT TETEAA 0T A OAT WETT ARrAAOS TF AEATCAC ET QAITT <O00TTA ALOTT
population distribution, AR 4002714, FWS also contradicted its own statement in the
following paragraph that ATT OEE00TOEAATIU TAAODEAA AT AGOATOEOA 0ATCAG ODATTETC TAAOIU
0EA ATOEOAOU Tk  TOOE 1 WAOEAA ATA OAOA TEEAIU T AA HIAZEAIA <E0E ATU Alf T AOA AEATCAC 0EAD
may occur in the future.6 2 mrmpu. Once again, FWS demanded that the Petitions satisfy a
more burdensome evidentiary standard than required for a 90-day finding and demanded
0EAQ OEA OAOROETTO DOTOEAA ATTAIOOEOA AGEAATAA T 00TAAQ < EA) AQOATO T£ OTT = PAAE
reduction these dispersal patterns are likely to occur and if snow pack will reach those
leOAI0 AAFTOA £0 < TOIA ATTOEAAO < EAOEAO ATTOCE ETATO TAOCTT EAA AIDAAAU AAAT BOAOATOAA
to at least indicate that the potential for such changes to occur may pose a threat to the
species. Id. This premature dismissal of the Petitions at the 90-day stage deprives the
interested public of the opportunity to comment and participate in the status review, and

the status of a species before making ultimate conclusions of whether or not listing is

warranted. See Colo. River Cutthroat Trout v. Kempthorne, 448 F. Supp. 2d 170, 175276

rrrrr
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effectively a 12-month status review, but without the required notice and the opportunity
E10 DOAIEA AT T TAT08008
CONCLUSION AND REMEDY REQUESTED
Plaintiffs request that at minimum, FWS should withdraw its 90-Day Bison Finding
and issue a new finding within 60 days. However, as FWS has already commenced the type
of analysis that properly belongs in a 12-month status review, it is fair and equitable for the
Court to order FWS to proceed with a 12-month status review here. This remedy has been

provided by the D.C. District Court on at least one occasion before, in Colo. River Cutthroat

Trout v. Kempthorne, 448 F. Supp. 2d 170, 178 (D.D.C. 2006). There, the court reasoned:

[O]rdering a full status review is the only fair and equitable remedy in the
posture of this case. The agency did undertake a 90-day review (albeit,
belatedly), but the 90-day review undertaken impermissibly looked beyond
the material in the Petition. In effect, it constituted the beginning of a status
review that must be completed, after public notice and acomment period, with
input from all interested parties. Given the more than four-year delay in the
&7 3is issuance of the first, flawed, 90-day Finding, it would be inequitable and
inappropriate to require the plaintiffs to start the administrative process all
over again by filing a new petition.

Id. (citing Ctr. for Biological Diversity v. Morgenweck, 351 F. Supp. 2d at 1144 (ordering
defendants to complete a full status review after finding that its 90-day finding was over-
inclusive because it went beyond the review mandate)). Accordingly, Plaintiffs respectfully
0ANGAG) OEAD OEEO #1000 0A) AOEAA &7 310 TACAXEOA wr-Day Bison Finding and direct FWS to
initiate a 12-month status review to determine whether listing the Yellowstone bison DPS

is in fact warranted.
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