
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

TRUCK TRAILER MANUFACTURERS
ASSOCIATION, INC., et al.,

Petitioners,

v.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al.

Respondents,

and

CALIFORNIA AIR RESOURCES BOARD,
et al.,

Intervenors.

No. 16-1430 (consolidated with
No. 16-1447)

Partial Opposition to Motion to Hold Cases in Abeyance

Petitioner Truck Trailer Manufacturers Association, Inc. (“TTMA”) partially

opposes Respondents’ motion to hold this case in abeyance for 90 days because

Respondents have not proposed to stay or extend implementation of the challenged

regulations for an equivalent period.1 TTMA seeks judicial review of a final rule

1 See Mot. to Hold Cases in Abeyance for 90 Days (Apr. 20, 2017). On March 22,
2017, the Court ordered the Parties to submit proposed briefing formats by April
21, 2017. In light of Respondents’ Motion, TTMA submits this opposition in lieu
of a proposed briefing format.
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Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and

Heavy-Duty Engines and VehiclesPhase 2 (“Final Rule”)promulgated by the

U.S. Environmental Protection Agency (“EPA”) and the National Highway Traffic

Safety Administration (“NHTSA”) (collectively, the “Agencies”). TTMA

challenges only the provisions in that Final Rule that pertain to heavy-duty trailers.

TTMA has also separately requested that the Agencies reconsider and rescind the

trailer provisions in the Final Rule in light of Executive Order 13777, issued on

March 28, 2017, and that the Agencies stay implementation of the rule in the

meantime.

Although TTMA supports the Agencies’ efforts to review and reconsider the

Final Rule as it applies to trailers, TTMA is compelled to partially oppose

Respondents’ request for a 90-day abeyance period because the Final Rule imposes

imminent compliance obligations on trailer manufacturers. TTMA and its

members would be unfairly prejudiced by a 90-day abeyance, absent some action

by the Agencies to defer trailer manufacturers’ compliance obligations by an

equivalent time period. As counsel for TTMA communicated to Respondents,

TTMA is willing to support a 30-day delay in setting the briefing schedule to give

Respondents additional time to review TTMA’s request for reconsideration and a

stay.
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The new greenhouse gas (“GHG”) standards for trailers require compliance

by TTMA members beginning January 1, 2018. See 81 Fed. Reg. 73,478, 74,049

(Oct. 25, 2016); 40 C.F.R. § 1037.5(h)(4). For 2018 trailer production, these new

GHG standards will mandate installation of side skirts, trailer tails, low rolling

resistance tires, and tire pressure inflation/monitoring systems on nearly all trailers

manufactured and sold in the United States by TTMA’s members.2

Trailer manufacturers must take steps well before January 1, 2018 to comply

with these new EPA requirements. Trailer manufacturing is a highly customized

business, and purchase orders are typically placed six months in advance of actual

manufacture so that production engineering can be completed for each order and

necessary component parts can be procured. To incorporate the GHG equipment

that will be required on new orders starting in 2018, trailer manufacturers must

first conduct the engineering needed to support the new component options in their

sales books, train sales representatives on the compatibility of those options for

different trailer models, train assembly line employees in the installation of these

new components, reconfigure assembly lines to accommodate installation of these

various components, purchase the new components for inventory, and train quality

assurance inspectors and regulatory compliance officers so they can certify to the

2 NHTSA’s fuel efficiency standards applicable to trailers do not require
installation of equipment until 2021. 81 Fed. Reg. at 74,238; 49 C.F.R.
§ 535.3(d)(5)(iv).
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Agencies that the new standards are being met. These tasks cannot be delayed and

then compressed into a three-to-four-month period later this Fall if the Agencies

are allowed a 90-day abeyance to consider whether to stay or reconsider the Final

Rule and then decide to do neither. Thus, contrary to Respondents’ contention, a

90-day abeyance without an accompanying stay or extension of the Final Rule’s

implementation date would prejudice TTMA’s members and unfairly burden their

right to seek review of the Final Rule.

TTMA does not oppose an abeyance period to preserve judicial resources

and afford the Agencies additional time to review and reconsider the Final Rule.

But any such abeyance must be limited to 30 days, or must be accompanied by a

corresponding deferral in the deadlines for trailer manufacturers to comply with the

new GHG trailer standards. Absent some administrative or judicial action to stay

the compliance deadlines, postponing the litigation of this case by 90 dayswhich

effectively ensures that TTMA could not obtain relief from this Court by the time

TTMA members must expend substantial resources to complywould be

fundamentally unfair to TTMA and its members.

TTMA does not object to a 30-day extension of the deadline to submit a

briefing format, if that will allow afford EPA time to consider a process for

administratively staying the trailer-related GHG standards in the Final Rule during

the pendency of any abeyance period. In other words, TTMA would not oppose an
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extension of the deadline for setting a briefing schedule from April 21, 2017 to

May 22, 2017. TTMA communicated its support for such an interim extension to

Respondents prior to the filing of their motion, and further communicated that

TTMA may be open to a further extension if Respondents indicate that they are

reconsidering the Final Rule or that they are willing to grant interim relief to the

TTMA while they decide whether to reconsider the Final Rule. But at this time,

because the Final Rule remains in effect and TTMA members face imminent

compliance deadlines, a 90-day abeyance period is unnecessary and would

substantially prejudice TTMA and its members.
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Dated: April 21, 2017 Respectfully submitted,

/s/ Elisabeth S. Theodore
Lisa S. Blatt
Jonathan S. Martel
Elisabeth S. Theodore
ARNOLD & PORTER KAYE
SCHOLER LLP
601 Massachusetts Ave., NW
Washington, D.C. 20001
Tel: (202) 942-5000
Fax: (202) 942-5999
elisabeth.theodore@apks.com

S. Zachary Fayne
ARNOLD & PORTER KAYE
SCHOLER LLP
Three Embarcadero Center
San Francisco, CA 94111
Tel: (415) 471-3114
Fax: (415) 471-3400
zachary.fayne@apks.com

Attorneys for Petitioner Truck
Trailer Manufacturers Association
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CERTIFICATE OF COMPLIANCE

I hereby certify that the foregoing complies with the type-volume limitation

of Fed. R. App. P. 27(d)(2)(A) because it contains 875 words, excluding the parts

of the filing exempted by Fed. R. App. P. 32(f). The filing complies with the

typeface and type style requirements of Fed. R. App. P. 32(a)(5) and 32(a)(6),

respectively, because it was prepared in a proportionately spaced typeface using

Microsoft Word 2010 in Times New Roman 14-point font.

Dated: April 21, 2017 /s/ Elisabeth S. Theodore
Elisabeth S. Theodore
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CERTIFICATE OF SERVICE

I hereby certify that, on April 21, 2017, the foregoing was electronically

filed with the Court via the appellate CM/ECF system, and that copies were served

on counsel of record by operation of the CM/ECF system on the same date.

Dated: April 21, 2017 /s/ Elisabeth S. Theodore
Elisabeth S. Theodore
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