
 

 

 

IN THE UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF WEST VIRGINIA 

Wheeling 

 

MURRAY ENERGY CORPORATION, et al., 

 

  Plaintiffs, 

 

v.      Civil Action No. 5:14-CV-39 

 

        Judge Bailey 

GINA MCCARTHY, Administrator, 

United States Environmental Protection Agency, 

in her official capacity, 

 

  Defendant. 

 

PLAINTIFFS’ RULE 54 MOTION SEEKING FEES                                                     

UNDER CLEAN AIR ACT SECTION 304(d) 

 

Plaintiffs request an award of the costs of this litigation, including reasonable attorney 

and expert witness fees, pursuant to Section 304(d) of the Clean Air Act (the “Act”), 42 U.S.C. § 

7604(d).  A Rule 54 motion must “specify the judgment” and “the statute, rule, or other grounds” 

supporting the award, “state the amount sought” or “a fair estimate of it,” and disclose “the terms 

of any agreement about fees for the services for which the claim is made.”  See Fed. R. Civ. P. 

54(d)(2)(B).  

In successfully obtaining relief in this litigation, Plaintiffs incurred approximately 

$3,900,000 in expenses, including expert witness fees, attorney fees, and other disbursements.  In 

keeping with Rule 54(d), the amount stated is a fair estimate of Plaintiffs’ costs, including 

reasonable attorney and expert witness fees, based on amounts billed and pending invoices.  

Plaintiffs are prepared substantiate the amounts sought with contemporaneously-prepared 

billings, affidavits, and other records, upon a schedule and in a manner satisfactory to this Court.   
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Under Section 304(d), this Court may award the costs of litigation, “including reasonable 

attorney and expert witness fees,” to any party “whenever [it] determines such award is 

appropriate.”  In order to give notice to this Court and the Administrator of Plaintiffs’ claim to 

fees, Plaintiffs provide this initial summary of three grounds for fee shifting in this case.  First, 

Plaintiffs have achieved success on the merits.  See Ruckelshaus v. Sierra Club, 463 U.S. 680, 

682 n. 1 (1983).  Second, the Administrator, despite admitting before Congress to ignoring her 

obligations under Section 321(a) of the Act, 42 U.S.C. § 7621(a), nevertheless consistently acted 

to prolong and unduly complicate this litigation, greatly increasing the expense borne by 

Plaintiffs.  Finally, the relief obtained is of national importance and in the public interest, 

benefitting many diverse entities regulated under the Clean Air Act, such that Plaintiffs alone 

should not have to bear the financial burden.   

I. Plaintiffs achieved success on the merits in this litigation by obtaining an 

order requiring the Administrator to carry out her duties under Section 

321(a) of the Clean Air Act.   

 In the Fourth Circuit, fee awards against an administrative agency are appropriate when 

an agency is ordered to carry out one of its statutory duties.  See S. Alliance for Clean Energy v. 

Duke Energy Carolinas, 650 F.3d 401, 406 (4th Cir. 2011); W. Va. Highlands Conservancy, Inc. 

v. Kempthorne, 569 F.3d 147, 152 (4th Cir. 2009) (awarding fees to a party who obtained an 

order “requiring an administrative agency to properly perform its regulatory duties”); W. Va. 

Highlands Conservancy, Inc. v. Norton, 343 F.3d 239, 247 (4th Cir. 2003) (awarding fees to a 

party who obtained an order that “required [the agency] to do a proper job in carrying out one of 

its duties”). 

 Just as in these cases, this Court granted Plaintiffs’ requested relief and ordered the 

Administrator to do her statutory duty under Section 321(a).  Compare Amended Complaint at 
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20 (seeking injunctive and declaratory relief) with Final Order at 25–28 (granting same).  This 

Court ordered the Administrator to “[p]repare and submit . . . a § 321(a) evaluation of the coal 

industry and other entities affected by the rules and regulations affecting the coal mining and 

power generating industries” and, “[t]o address EPA’s continuing violation of § 321(a), . . . 

submit evidence to the Court demonstrating that EPA has adopted measures to continuously 

evaluate the loss and shifts in employment which may result from its administration and 

enforcement of the Clean Air Act, including such rulemakings, guidance documents, and internal 

policies as necessary to demonstrate that EPA has begun to comply with § 321(a) and will 

continue to do so going forward.”  Final Order at 26–27.  In other words, the Administrator has 

been ordered “to do a proper job in carrying out . . . [her] duties.”  Norton, 343 F.3d at 247. 

II.  The Administrator’s actions throughout this litigation delayed its resolution 

and increased the expense borne by Plaintiffs.  

 Throughout nearly three years of hard-fought litigation, the Administrator has 

consistently acted to prolong the time and enlarge the expense of this case.  Fee shifting will 

encourage efficient litigation in future cases and avoid deterring future plaintiffs from bringing 

suit out of fear of being forced to incur enormous expense by the Government.   

The vast majority of motion practice required in this case was necessitated by the 

Administrator’s unrelentingly disputatious litigation strategy, in which she filed multiple motions 

to dismiss, for summary judgment, and to reconsider—all denied—as well as numerous 

discovery and procedural motions, the bulk of which this Court also rejected, and two 

interlocutory appeals.  Moreover, despite taking numerous depositions of Plaintiffs’ officers and 

propounding numerous lengthy discovery requests, the Administrator continued to claim that 

discovery was “neither necessary nor appropriate.”  Similarly, during discovery the 

Administrator produced extraordinary amounts of undifferentiated, often irrelevant material, 
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obligating Plaintiffs to expend additional time and resources.  Yet the Administrator was also 

found to have improperly withheld relevant material, requiring Plaintiffs to seek relief from this 

Court and retake critical depositions.  In short, as a direct result of the Administrator’s approach, 

this case was extraordinarily expensive.   

This Court should be guided by the purposes of the statute creating the underlying 

substantive claim and the entitlement to fees.  See Ruckelshaus, 463 U.S. at 686–93; see also 

Nat’l Wildlife Fed. v. Hanson, 859 F.2d 313, 317 (4th Cir. 1988) (in successfully obtaining an 

order requiring agency to act, plaintiffs “served a key purpose” of the Clean Water Act’s citizen 

suit provision, which is to ensure that agencies perform their statutory duties).  The fee shifting 

provisions of the Clean Air Act discourage EPA from refusing to comply with its statutory 

obligations.  Moreover, fee shifting in this case will encourage efficient litigation in future cases 

and ensure that other plaintiffs will not be deterred by the prospect of incurring enormous 

expense, vindicating the legislative purpose of Section 304(d).   

III.  Plaintiffs alone should not bear the costs of obtaining relief that is of national 

importance and in the public interest.   

The relief obtained by Plaintiffs is of national importance and benefits numerous states 

and private entities across American industry regulated under the Clean Air Act.  The U.S. 

Chamber of Commerce, which represents 300,000 direct members and indirectly represents the 

interests of more than three million businesses across the country, explained to this Court that 

this litigation “has tremendous consequences for [the Chamber’s] members and, as a result, the 

national economy,” and that EPA’s compliance with the Section 321(a) program “would provide 

critical information” to the Chamber and its members about the actual costs of EPA’s regulatory 

activities.  Likewise, the North Carolina Department of Environmental Quality and the states of 

West Virginia, Alabama, Arizona, Arkansas, Georgia, Louisiana, Nebraska, Ohio, South 
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Carolina, Texas, Wisconsin and Wyoming explained that states “need Section 321 information to 

assist in advancing their sovereign interest in promoting economic prosperity among their 

citizens, particularly when EPA’s [Clean Air Act] actions may negatively impact state 

economies.”  Thus, the relief obtained benefits states and many private entities other than 

Plaintiffs, in sectors beyond the coal industry, for it affects everyone regulated under the Clean 

Air Act.  Yet, in successfully obtaining relief, Plaintiffs incurred substantial expenses in attorney 

fees, expert witness fees, and other costs.  Under the fee agreement between Plaintiffs and their 

legal counsel, these expenses accrued and have been paid on a continuing basis throughout this 

litigation, and not on contingency.  Thus, in the absence of fee shifting, Plaintiffs will be left to 

bear these expenses, magnified by the Administrator’s unduly aggressive and costly litigation 

strategy, while states and diverse entities nationwide will enjoy the benefits of Plaintiffs’ labors 

that vindicated the purposes of the Section 321(a) program.  Ruckelshaus, 463 U.S. at 686–93 

(approving of fees awards where the action serves to promote the purposes of the underlying 

statute).   

IV.  As this Court requires, Plaintiffs are prepared to substantiate their fair 

estimate of fees and costs in this litigation.    

 In successfully obtaining relief in this litigation, Plaintiffs incurred attorney fees in the 

approximate amount of $3,000,000, expended approximately $400,000 on expert witness fees, 

and expended approximately $500,000 on other disbursements.  The foregoing is intended to 

provide timely notice to this Court and the Administrator of Plaintiffs’ claim to an award of the 

costs of this litigation pursuant to Section 304(d), in the manner contemplated by Rule 54 of the 

Federal Rules of Civil Procedure.  Cf. Fed. R. Civ. P. 54(d)(2)(B)(i) (claim to fees must be made 

within 14 days of entry of judgment).  Rule 54 requires only “the filing of a motion sufficient to 

alert the adversary and the court that there is a claim for fees and the amount of such fees (or a 
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fair estimate).”  Fed. R. Civ. P. 54, 1993 amendment notes; see Fed. R. Civ. P. 54(d)(2)(B)(iii) 

(movant must present at least “fair estimate” of amount sought).  However, upon a schedule and 

in a manner satisfactory to this Court, Plaintiffs are prepared to substantiate the approximate 

amounts stated above with contemporaneous billing and time records, affidavits, and other 

records in order to determine the precise values expended.  

 

Respectfully submitted this 25th day of January, 2017. 

_/s/ Jacob A. Manning______________ 

Geoffrey K. Barnes (Ohio Bar # 0005767)  Jacob A. Manning (WV Bar # 9694)         

John D. Lazzaretti (Ohio Bar # 0080780)  Dinsmore & Shohl LLP 

Robert D. Cheren (Ohio Bar # 0091227)  2100 Market Street 

Squire Patton Boggs (US) LLP   Wheeling, West Virginia 26003 

4900 Key Tower     Tel: 304.230.1604 

127 Public Square     Jacob.Manning@dinsmore.com 

Cleveland, Ohio 44114-1304     

Tel: 216.479.8500     William E. Robinson (W.V. Bar # 3139) 

Geoffrey.Barnes@squirepb.com   Dinsmore & Shohl LLP    

John.Lazzaretti@squirepb.com   707 Virginia St. E 

Bobby.Cheren@squirepb.com   Suite 1300 

Charleston, West Virginia 25301 

Tel: 304-357-0900 

William.Robinson@dinsmore.com  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 25th day of January, 2017, I electronically filed a copy the 

foregoing Rule 54 Motion Seeking Fees Under Clean Air Act Section 304(d) with the Clerk of 

the Court using the CM/ECF system, which will cause a copy to be served upon counsel of 

record. 

/s/ Jacob A. Manning  

Counsel for Plaintiffs 
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