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ORAL ARGUMENT NOT YET SCHEDULED 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

______________________________________ 
           ) 
BIOGENIC CO2 COALITION,      ) 
           ) 
 Petitioner,         ) 
           ) 
   v.         ) 
           ) No. 16-1358 
           ) 
                       ) 
UNITED STATES ENVIRONMENTAL     ) 
PROTECTION AGENCY, ET AL.,      ) 
           ) 
 Respondents.        ) 
_____________________________________ ) 
            
 

CONSENT MOTION TO HOLD CASE IN ABEYANCE 
 

This case involves Petitioner’s challenge under the federal Clean Air Act to 

rulemaking by the Environmental Protection Agency (“EPA”) in which the agency 

has determined that carbon dioxide (“CO2”) and other greenhouse gas emissions 

from commercial aircraft contribute to elevated levels of greenhouse gases in the 

atmosphere which in turn causes or contributes to global warming and climate 

change (the “Aircraft Rule”).1  In making such a finding, the agency did not 

distinguish between CO2 from fossil fuels and “biogenic” CO2 from use of 

                                           
1 Finding That Greenhouse Gas Emissions From Aircraft Cause or Contribute to Air Pollution That May 

Reasonably Be Anticipated To Endanger Public Health and Welfare, 81 Fed. Reg. 54422 (Aug. 15, 2016). 
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biofuels made from agricultural biomass feedstock.  Petitioner, the Biogenic CO2 

Coalition, represents growers and processors of agricultural feedstocks that can be 

used for bioenergy, biofuels and other bioproducts.2  In its petition challenging the 

Aircraft Rule,3 Petitioner raises discrete issues relating to the regulation of 

biogenic emissions, substantially identical to issues raised by Petitioner in two 

other rulemaking challenges (relating to power plant emissions) now pending 

before this Court.  For the reasons set forth below, Petitioner asks this Court to 

hold this case in abeyance, similar to the Court’s case management orders in the 

two other pending rulemaking challenges, pending EPA’s determination as to the 

proper treatment of emissions from agricultural biomass feedstocks. 

As described herein, granting abeyance would promote judicial efficiency, 

conserve resources, and avoid potentially unnecessary litigation by allowing 

Respondents the opportunity to potentially address the issues by administrative 

action without the need for judicial action.  See Basardh v. Gates, 545 F.3d 1068, 

1069 (D.C. Cir. 2008) (finding cause for abeyance when other pending 

proceedings may affect the outcome of the case). 

Respondents have indicated through counsel that they consent to the relief 

                                           
2 For the purposes of this motion, the Biogenic CO2 Coalition consists of the following: American Bakers 

Association, Corn Refiners Association, National Cotton Council of America, National Cottonseed Products 
Association, National Corn Growers Association, Enginuity Worldwide, National Oilseed Processors Association, and 
North American Millers’ Association. 

3 Pet. for Review, No. 16-1358 (Doc. #1641593), filed Oct. 14, 2016. 
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requested. 

BACKGROUND 

 On August 15, 2016, EPA published its Aircraft Rule, which found that 

elevated atmospheric concentrations of greenhouse gases associated with 

emissions from certain aircraft engines endanger public health and welfare within 

the meaning of section 231(a)(2)(A) of the Clean Air Act, 42 U.S.C. § 

7571(a)(2)(A).  Finding That Greenhouse Gas Emissions From Aircraft Cause or 

Contribute to Air Pollution That May Reasonably Be Anticipated To Endanger 

Public Health and Welfare, 81 Fed. Reg. 54422 (Aug. 15, 2016).  Having issued 

these findings, EPA must now proceed under Clean Air Act section 231 to 

propose and promulgate aircraft engine emission standards applicable to emissions 

of that air pollutant from those classes of engines.  Clean Air Act § 231(a)(2)(A), 

42 U.S.C. § 7571(a)(2)(A).  Also, depending on the outcome of various legal 

challenges to EPA’s pending greenhouse gas regulations for electric power plants, 

the Aircraft Rule’s endangerment finding may serve as the predicate for regulation 

of CO2 as a “pollutant subject to regulation” under the Clean Air Act’s Prevention 

of Significant Deterioration permitting program for stationary facilities.  See 

generally Clean Air Act § 165, 42 U.S.C. § 7475.   

The Aircraft Rule implicates carbon dioxide emissions from the combustion 

of biofuels derived from agricultural feedstocks, which can be used in place of 
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traditional fossil fuels in many applications, including in aircraft engines.  Such 

emissions are generally referred to as “biogenic emissions” as the CO2 in question 

is removed from the atmosphere by growing crops and later released back into the 

atmosphere when crops are processed or used for energy.  Aviation biofuels 

currently make up a small but growing part of commercial and military aircraft 

engine fuels.  Although the Aircraft Rule does not explicitly evaluate biogenic 

emissions, Respondents have declined to distinguish between biogenic emissions 

and fossil fuel emissions, which as a practical matter means that biogenic CO2 

emissions, although a scientifically carbon neutral or de minimis class of 

emissions, will be treated for regulatory purposes the same as fossil fuel 

greenhouse gas emissions which EPA has determined contribute to elevated (i.e., 

additional) levels of greenhouse gas in the atmosphere.   

The Biogenic CO2 Coalition is an unincorporated association of trade 

associations and private companies representing a cross-section of agricultural 

stakeholder interests, including producers of biomass feedstocks as well as 

processors of agricultural materials that convert biomass feedstocks into food, 

fiber, bioenergy, biofuels and bioproducts.  The Biogenic CO2 Coalition is 

naturally concerned with the regulatory treatment of biogenic emissions associated 

with agricultural production and processing, and the Coalition has therefore 

submitted extensive comments to EPA in multiple recent Clean Air Act 
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rulemakings in which EPA has declined to recognize the scientific distinction 

between biogenic emissions and fossil fuel emissions, including in EPA’s recent 

power plant greenhouse gas rulemakings now being litigated in this Court and the 

Aircraft Rule rulemaking at issue here.   

Because EPA did not resolve the issues raised by the Coalition relating to 

biogenic emissions in the formal rulemaking process, the Coalition was compelled 

to file petitions for review challenging two recent EPA greenhouse gas 

rulemakings for electric power plants.4  Each of these rulemakings is also subject 

to a pending petition for administrative reconsideration filed by the Coalition.5   

The Coalition’s petition for review of EPA’s New Source Performance 

Standard (“NSPS”) rule, filed in this Court on December 22, 2015, was assigned 

case number 15-1480.  On December 24, 2015, Petitioner’s case was consolidated 

with the lead case, North Dakota v. EPA, No. 15-1381.  However, on January 15, 

2016, the Coalition filed a Motion To Sever And Hold Issues Relating To 

Biogenic Emissions In Abeyance, which the Court granted on March 24, 2016, 

and thus ordered Petitioner’s case severed and held in abeyance.  See Order, dated 

                                           
4 Standards of Performance for Greenhouse Gas Emissions From New, Modified, and Reconstructed 

Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,509 (Oct. 23, 2015); Carbon Pollution 
Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 64, 661 (Oct. 
23, 2015). 

5 Petition for Reconsideration of Carbon Pollution Emission Guidelines for Existing Stationary Sources: 
Electric Utility Generating Units, 80 Fed. Reg. 64, 661 (Oct. 23, 2015), Docket # EPA–HQ–OAR–2013–060; and 
Standards of Performance for Greenhouse Gas Emissions From New, Modified, and Reconstructed Stationary 
Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,509 (Oct. 23, 2015), Docket # EPA–HQ–OAR–2013–
0495/060, filed December 22, 2015.  
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Mar. 24, 2016, (Doc. #1605581) (Ex. A, hereto).  

Similarly, the Coalition filed a petition for review challenging certain 

aspects of EPA’s Clean Power Plan (“CPP”) rulemaking on October 23, 2015, 

which is currently being heard by this Court under lead case West Virginia v. EPA, 

No. 15-1363, filed December 23, 2015.  Petitioner’s petition was assigned case 

number 15-1479 by this Court, and before consolidation with other cases, 

Petitioners and several other organizations filed a Motion To Sever Or Forego 

Consolidation And Hold Issues Relating to Biogenic Emissions in Abeyance on 

January 4, 2016.  On January 21, 2016, this Court granted Petitioner’s motion for 

abeyance and consolidated the three biogenic cases Nos. 15-1478, 15-1479, and 

15-1485 into docket number 15-1478 captioned National Alliance of Forest 

Owners v. EPA, No. 15-1478.  See Order, dated Jan. 21, 2016 (Doc. #1594946) 

(Ex. B, hereto).  The power plant rulemaking challenges remain in abeyance as 

EPA continues to work on a regulatory process that will determine the appropriate 

regulatory treatment of biogenic emissions.  

In the present case, the Coalition believes that EPA’s recently finalized 

Aircraft Rule shares the same flaws as the NSPS and CPP power plant rules with 

respect to its treatment of biogenic emissions, and that the Aircraft Rule likewise 

reflects EPA’s intent to pursue a similar approach to biogenic emissions as it has 

in the context of electric power plant emissions in the CPP and NSPS rules.  
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Accordingly, Petitioner was compelled to challenge the Aircraft Rule under Clean 

Air Act § 307(b), 42 U.S.C. § 7607(b), which requires petitions to be filed within 

60 days of rule publication. 

As with the two preceding Clean Air Act cases currently being held in 

abeyance, Petitioner’s present challenge to the Aircraft Rule is limited to the 

“biogenic emissions” issues, and Petitioner does not intend to assert or pursue in 

this case claims or arguments regarding the legality of other aspects of the EPA 

rules.  Petitioner has also filed a petition with the agency for administrative 

reconsideration of the Aircraft Rule under section 307(b) of the Clean Air Act, 42 

U.S.C. § 7607(b). 

Respondents have indicated that they are currently engaged in 

administrative consideration of issues relating to regulation of biogenic emissions 

generally for purposes of regulation under the Clean Air Act and the associated 

carbon accounting of biogenic emissions as greenhouse gases.  The parties wish to 

avoid litigation to provide time for additional administrative process without 

expenditure of time and resources in this matter.   

PROPOSAL TO HOLD CASE IN ABEYANCE 

Petitioner suggests that it is appropriate to hold the Petition for Review in 

abeyance without prejudice.  Given that EPA is currently considering various 

issues relating to regulatory, scientific and carbon accounting treatment of 
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biogenic issues, it is both unnecessary and wasteful of the Court’s and the parties’ 

resources to litigate the issues raised by the Petition for Review at this juncture.  

Moreover, should EPA ultimately conclude at the end of its review that biogenic 

CO2 emissions should not be regulated, or will be regulated in a manner to which 

Petitioner does not object, there will be no purpose served by litigating the 

Petition for Review.  Accordingly, to avoid unnecessary litigation, the appropriate 

step now is to place this case in abeyance.  This proposed relief would promote 

judicial efficiency, conserve the parties’ and the Court’s resources, and avoid 

potentially unnecessary litigation while still preserving Petitioner’s claims in the 

interim. 

As noted, this Court has placed into abeyance the aspects of the NSPS and 

CPP power plant challenges now pending in this Court relating to biogenic 

emissions.  This Court has used the same approach in other similar circumstances, 

in addition to the power plant greenhouse gas cases discussed above, including in 

prior rulemaking challenges implicating biogenic greenhouse gas emissions.  See, 

e.g., National Alliance of Forest Owners v. EPA, No. 10-1209 (granting joint 

motion of petitioners and EPA for abeyance of issues relating to biogenic 

emissions in challenge to EPA greenhouse gas standards under the “Tailoring 

Rule”), Order dated May 27, 2011 (Doc. #1385400); see also Coke Oven 

Environmental Task Force v. EPA, No. 06-1131, Order dated Nov. 29, 2007 (Doc. 
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#1083340) (severing previously consolidated case and holding it in abeyance 

pending EPA reconsideration). 

Placing Petitioner’s Petition for Review in abeyance will not prejudice other 

parties.  Petitioner’s challenge is limited to the Aircraft Rule’s treatment of 

biogenic CO2 emissions, an issue that is, to Petitioner’s knowledge, not raised or 

disputed by any other petitioner or intervenor.  Indeed, it does not appear that 

other parties have challenged the Aircraft Rule.  As a result, to the extent that 

there are other challenges to the Aircraft Rule by other petitioners, the grant of 

abeyance in this case will not prevent, or even affect, the timely resolution of 

other challenges to the Aircraft Rule, which could be governed by separate 

briefing schedules to be established by the Court. 

Accordingly, Petitioner respectfully requests that the Court hold this case 

No. 16-1358 in abeyance until the parties determine whether it is necessary to 

reopen and litigate these challenges.  This motion is made without prejudice to 

Petitioner’s position on procedural or substantive aspects of the case, and 

Petitioner retains its right to file a motion to reactivate this case in the future.  As 

noted, Respondents have consented to this relief. 

Petitioner also respectfully requests that, until such time as the Court rules on 

this motion, Petitioner be relieved from filings pursuant to the Court’s order of 
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October 18, 2016, relating to preliminary filings.6 

 

 
Respectfully submitted, 
 
/s/ David M. Williamson 
_________________________________ 

 David M. Williamson 
D.C. Bar No. 462762 
Williamson Law + Policy PLLC 
1800 K Street NW, Suite 714 
Washington, D.C. 20006 
Tel: (202) 256-6155 
Fax: (202) 558-2127 
maxwilliamson@williamsonlawpolicy.com 

 

 Counsel for Petitioner  
 

Dated: November 4, 2016  

                                           
6 Pursuant to the Court’s order dated October 18, 2016 (Doc. #1641596), preliminary filings consisting of 

the Certificate as to Parties, Rulings, and Related Cases; Docketing Statement Form; Procedural Motions; Statement 
of Intent to Utilize Deferred Joint Appendix; Statement of Issues to be Raised; and Underlying Decision from Which 
Appeal or Petition Arises are due November 17, 2016, and Dispositive Motions are due December 2, 2016. 
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CERTIFICATE AS TO PARTIES, RULINGS, AND  
RELATED CASES 

A. Petitions for Review 

Pursuant to D.C. Circuit Rules 15, 27(a)(4), and 28(a)(1), counsel certifies that 

to the Petitioner’s knowledge no other parties have filed Petitions for Review with 

the Court with respect to the Aircraft Rule.  

B. Ruling under Review 

This motion relates to EPA’s Final Rule titled Finding That Greenhouse Gas 

Emissions From Aircraft Cause or Contribute to Air Pollution That May 

Reasonably Be Anticipated To Endanger Public Health and Welfare, 81 Fed. Reg. 

54422 (Aug. 15, 2016). 

C. Related Cases 

The following related cases are currently pending before the Court: 

Biogenic CO2 Coalition v. EPA, No. 15-1479 (D.C. Cir. filed Dec. 22, 

2015); 

Biogenic CO2 Coalition v. EPA, No. 15-1480 (D.C. Cir. filed Dec. 22, 

2015); 

West Virginia, et al. v. EPA, Case No. 15-1363 (D.C. Cir. filed Dec. 23, 

2015); 

North Dakota v. EPA, Case No. 15-1381 (D.C. Cir. filed Oct. 23, 2015); 

The National Alliance of Forest Owners v. EPA, Case No. 15-1478 (D.C. 

Cir. Dec. 22, 2015);  
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American Forest & Paper Association, Inc. and American Wood Council v. 

EPA, Case No. 15-1485 (D.C. Cir. Dec. 22, 2015).  

 

CERTIFICATE OF SERVICE 

I hereby certify that, on this 4th day of October 2016, I caused the foregoing 

Consent Motion To Hold Case In Abeyance to be served on counsel of record in this 

case by means of the Court’s CM/ECF system. 

 

      /s/ David M. Williamson 
        ______________________________ 

 David M. Williamson 
D.C. Bar No. 462762 
Williamson Law + Policy PLLC 
1800 K Street NW, Suite 714 
Washington, D.C. 20006 
Tel: (202) 256-6155 
Fax: (202) 558-2127 
maxwilliamson@williamsonlawpolicy.com 

 

 Counsel for Petitioner  
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