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DEPUTY 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF FRESNO 
CENTRAL DIVISION 

JOHN R. LAWSON ROCK & OIL, 
INC.; CALIFORNIA TRUCKING 
ASSOCIATION, 

No. 14CECG01494 

FINAL STATEMENT OF DECISION 
Petitioners and Plaintiffs, 

v. Date: September 18, 2015; 
October 16, 2015 

Time: 9:00 a.m. 
Dept.: 501 
Judge: Hon. Mark W. Snauffer 

CALIFORNIA AIR RESOURCES BOARD 
and RICHARD COREY, in his 
official capacity as Executive 
Officer of the California Air 
Resources Board, 

Respondents and Defendants. 

Vvvvvvvvvvvvvvvvv 

On September 18, 2015, the above-referenced matter came on 
for hearing in Department 501 of the above-entitled court, the 
Honorable Mark. W. Snauffer, Judge, presiding. Timothy Jones, 
John P. Kinsey, and Dylan J. Crosby appeared on behalf of 
Petitioners John R. Lawson Rock & Oil, Inc. and the California 
Trucking Association ("Petitioners"). Nhu Nguyen and Russell 
Hildreth appeared on behalf of Respondents the California Air 
Resources Board and Richard Corey ("Respondents"). A continued
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hearing on this matter was conducted on October 16, 2015, and the 

matter was taken under advisement. The Court, having considered 

the papers on file and the arguments of counsel, rules as follows: 

I. FACTUAL AND PROCEDURAL BACKGROUND 

A. The Truck and Bus Regulation 

This proceeding concerns the California Air Resources Board's 

("CARB") On—Road Heavy Duty Diesel Vehicles (In—Use) Regulation, 

more commonly known as the "Truck and Bus Regulation," which CARB 

first adopted on December 11, 2008, (AR1 at 20:5758), and 

subsequently modified in 2010. (AR at 15:4244, 4252-53.) The 

Truck and Bus Regulation is set forth in Cal. Code Regs., tit. 13, 

§ 2025, and requires diesel trucks and buses with a gross vehicle 

weight rating of over 14,000 pounds, operating in California, to 

upgrade their emissions systems in order to increase air quality. 

Following the initial adoption of the Truck and Bus 

Regulation on December 11, 2008, and subsequent amendments 

promulgated by CARB in late 2010, owners and operators of diesel 

trucks and buses incurred millions of dollars in an effort to 

fully comply with the Regulation before the initial compliance 

date for most heavy trucks of January 1, 2014. (See, e.g., AR at 

3:692, 696, 706—07, 713, 736, 760.) According to CARB staff, 

approximately 85% of regulated parties have complied with the 

Regulation's mandate. (AR at 2:358 ["Staff estimates that at 

least 85 percent of these California-registered heavy trucks are 

in fleets that most likely comply with current regulatory 

requirements."].) 

1 “AR” refers to the Administrative Record of Proceedings lodged with this 
Court on April 9, 2015. 

14CECG01494 (2) -MWS
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B. The 2014 Amendments to the Truck and Bus Regulation 

Despite the efforts of the 85% of the owners and operators of 

diesel trucks and buses who chose to comply with the Truck and Bus 

Regulation before the compliance deadline, Respondents in late 

2013 announced the Truck and Bus Regulation would not be enforced 

against the 15% of owners and operators of trucks that had not 

complied with the Truck and Bus Regulation. In November 2013, 

CARB issued Regulatory Advisory MSC 13—28, which explained that 

CARB was taking steps "to assist vehicle owners" in advance of the 

January 1, 2014, compliance deadlines. (Petitioners' RJN, Ex. 

"A.") Regulatory Advisory MSC 13—28 identified several potential 

"regulatory changes," and informed non-compliant truckers that the 

Truck and Bus Regulation would not be enforced against them. 

Among other things, Regulatory Advisory MSC 13—28 informed the 

regulated public that although CARB would not "formally" "consider 

the[] changes until April 2014," CARB would allow "truck owners to 

report and take advantage of applicable anticipated regulatory 

changes" prior to the January 1, 2014, compliance deadlines. 

(Id.) CARB Staff conceded the proposed Amendments may result in 

environmental impacts - i.e., "localized risk impacts on sensitive 

population[s]" in certain areas. (Id. at 3.) Yet, prior to 

undertaking any environmental review of the proposed Amendments, 

or waiting for Board approval, CARB advised the non-compliant 

trucking companies that they need not comply with the January 1, 

11 2014, deadline. (Id.) 

Respondents subsequently began the environmental review 

process on March 5, 2014, by circulating the text of the proposed 

Amendments, (see AR at 2:443-2z508); posting notice of a April 24— 

14CECG01494 (2)-MWS _3_
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25, 2014, public hearing, (see AR 2:312, 2:313); and circulating a 

Staff Report/Initial Statement of Reasons (the "ISOR") for a 45— 

day public review period. (AR at 2:332—32635.) 

Hundreds of interested parties submitted written comments on 

the ISOR and the Amendments, (AR at 11:3166-13z3759), and many 

more spoke in opposition to the Amendments at the April 24, 2014, 

public hearing. (AR at 3:636-4z941.) Petitioners also submitted 

comment letters. (See AR at 12:3398-3409; 12:3430-34; 12:3462; 

13:3655-56.) 

The commenting parties raised several concerns regarding the 

environmental impacts of the Amendments, arguing that further 

review, analysis, and mitigation was required under the California 

Environmental Quality Act, Public Resources Code, § 21000, et seq. 

("CEQA"). For example, the commenting parties asserted the 

Amendments would result in an increase in emissions of oxides of 

nitrogen (also known as "NOx") - a smog-forming pollutant of 

significant concern in the San Joaquin Valley — by as many as 5 

tons per day in 2014 and 21 tons per day in 2017 compared to the 

existing Truck and Bus Regulation. (AR at 2:379.) The Amendments 

would also increase emissions of particulate matter of less than 

or equal to 10 microns ("PMlO") and greenhouse gases ("GHGs") 

compared to the 2010 Truck and Bus Regulation. (See id. at 2:379, 

387.) The commenting parties also argued that CARB failed to use 

the appropriate environmental baseline, asserting CARB's 

environmental analysis (including its analysis of criteria 

pollutant and GHG emissions} erroneously presumed the Truck and 

Bus Regulation had never been adopted. (See generally AR at 

12:3398—3409.) 
14CECG01494 (2) -MWS
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The commenting parties also asserted Respondents did not 

adequately assess the economic impacts of the Amendments, as 

required under the California Administrative Procedures Act, 

Government Code, § 11340, et seq. (the "APA"). Specifically, the 

commenting parties asserted that CARB's economic analysis focuses 

only on the cost savings expected for those trucking companies who 

did not comply with the regulation, while failing to evaluate the 

effects of the Amendments on those truckers who spent millions of 

dollars to diligently comply with the 2010 Truck and Bus 

Regulation. The commenting parties stated that truckers who 

proactively complied with the 2010 Truck and Bus Regulation were 

now being forced "to compete with higher-polluting non-compliant 

truck owners who are afforded with a lower business cost due to 

their failure to comply." (AR at 3:764.) Several members of the 

public offered such testimony: 
o "[M]y husband and I stepped up. And we are over $3 

million in debt. . . . And now my competitors who 
have not complied are getting the golden ticket. 
I'm getting slapped in the face because I complied 
and spent the money and made the investment." (AR at 
3:692.) 

0 "So now how are we going to go out and compete with 
those guys don't do anything about it. They bid the 
job for lower money. They don't need any payment. 
So they [are] willing to work for lower the rate. 
So how are we going to compete with them?" (AR 
3:705.) 

0 "By the end of the year, we're going to be at $2.6 
million to be compliant with the equipment 
replacement and put installs on the trucks. It 

[p]uts us at a great disadvantage to compete with 
the other carriers that have not done anything so 
far. They're waiting for the rule changes. They're 
always saying if we don't do anything, CARB [will] 
change the rules and they won't have to [comply]. 
So far, they've been right on target. The longer 
they wait, the more we spent, and [they're] still 
undercutting our rates. Makes it very hard for us 

l4CECGOl494 (2) —MWS -5—
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to compete." (AR at 3:706-07.) 

"[W]e have spent a million and a half since 2011 to 
get compliant. We'll have to spend at least another 
750,000 by 2017 to stay compliant . . . . With the 
[hauling] rates where they‘re at now, with the 
difference in the market, we're up here with their 
debt. [Our competitors are] down here. That's 
where the rates are at. It needs to be a level 
playing field to get the rates up to where everybody 
can survive this." (AR at 3:713—14.) 

"It's important to be fair to those that have 
complied. Why should a driver who has already 
complied with your rule have to compete against 
another driver who is being given a new extension? 
ARB should be careful not to take an action that 
makes timely compliance with ARB rules seem like a 
poor business decision." (AR at 3:715.) 
"I've complied. I got people telling me I'm going to wait 
until they catch me. In the mean time, my trucks are 
parked while their trucks are going in and out of the 
port." (AR at 3:719.) 
"Our company has spent over $600,000 over the last 
ten years to comply while supporting a family of 
six. // It is not a fair playing field for those of 
us who complied. The non-compliant trucks 
charge the same rate per mile as compliant trucks 
do. They should not be rewarded for ignorance and 
defiance." (AR at 3:727.) 

"[T]he people that stepped up and went out and 
scratched and scraped and got the loan, they have 
already complied or they're willing and potentially 
able to comply, now they're on an uneven playing 
field. And now their business expenses are much 
higher. And now they risk losing their business 
because they have to pay so much more, as compared 
to their competitors." (AR at 3:730.) 

"[We] have spent over a million dollars to be 
compliant with ARB and the drayage truck 
regulations. // Out of necessity, a majority of our 
sub—haulers, owner-operators, have also gone deep 
into debt, borrowing against their houses, their 
friends and family, trying to stay in the business, 
the only business most of them know. These changes 
are not right. I never want to see a business fail 
or employees lose their jobs. But people that have 
procrastinated and claimed ignorance should not be 
rewarded by this new amendment." (AR at 3:760.) 

14CECG01494 (2) -MWS



1 0 "These carriers have gone out and spent 
considerable dollars, increased their monthly 

2 overhead just to comply with the rule. // Any 
delay is going to cause irreparable harm to these 

3 companies. And given the uneven playing field, 
many are concerned if they're going to be able to 

4 remain in business, let alone compete." (AR at 
3:776.)

5 

6 At the April 25, 2014, public hearing, CARB adopted 

7 Resolution 14-3, (AR at 1:11), which states, "the Board hereby 

8 approves for adoption the proposed regulation, which consists of 

9 amendments to section 2025, title 13, CCR . . . ." (AR at 1:18 

10 [emphasis added].) In Resolution 14-3, CARB approved CARB Staff's 

11 responses to environmental comments received through that date, 

12 and concluded the Amendments would purportedly result in no 

13 significant environmental effects. (AR at 1:11-36.) 

14 Although the Board "approved" the Amendments on April 25, 

15 2014, Respondents recognized there would be further steps to 

16 complete the environmental review process under CEQA. Resolution 

17 14-3 recognized there would be another public review and comment 

18 period on the Amendments, and subsequent 15—day modifications to 

19 the Amendments could "affect the conclusion of the environmental 

20 analysis ...." (AR at 1:19.) Thus, CARB directed the Executive 

21 Officer to "prepare and circulate any additional environmental 

22 analysis to the extent required by [CARB's Certified Regulatory 

23 Program], and/or prepare written responses to any comments 

24 received raising significant environmental issues to present to 

25 the Board ...." (Id.; cf. 17 Cal. Code Regs., § 60007 [section 

26 from CARE '3 certified regulatory program stating, "[p]rior to 

27 taking final action on any proposal for which significant 

28 
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environmental issues have been raised, the decision maker shall 

approve a written response to each such issue"].) 

Thereafter, Respondents circulated two 15—day notices on July 

1, 2014, and September 12, 2014, providing modified text of the 

Amendments for public review. (See AR at 4:961, 4:973.) Again, 

several parties, including Petitioners, submitted written 

environmental comments on the Amendments. (See AR 14:3897—4025; 

[Comments Received During First 15—Day Comment Period], 14:4027- 

4039 [Comments Received 'During Second 15-Day Comment Period], 
14:3999-4001 [comment letter submitted on behalf of Petitioners].) 

Thereafter, CARB Staff prepared responses to the various 

environmental comments received in response to the July and 

September 15-Day Notices, (see Id.), which CARB approved in its 

Resolution 14-41, adopted November 20, 2014. (AR at 2:302—03.) 

On November 25, 2015, Respondents released the Final Statement of 

Reasons (the "FSOR") for the Amendments, and filed the Notice of 

Decision for the Amendments. (AR at 2:302-03.) The Notice of 

Decision states that the "Environmental Analysis" of the 

Amendments includes not only the ISOR, but also the documents 

prepared in November 2014, such as the FSOR, and CARB's responses 

to environmental comments (i.e., Attachment "B" to the CARB's 

November 20, 2015, Resolution 14-41). (See id.; see also AR at 
1:37-62.) 

C. Procedural Background 
Petitioners filed their Verified Petition for Writ of Mandate 

and Complaint for Declaratory and Injunctive Relief in this action 

on May 23, 2014. (Petitioners' RJN, Ex. "H.") Respondents filed 

demurrers to the May 23, 2014, petition, as well as Petitioners' 

14CECGOl494 (2) -MWS -8—
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first amended petition, on the grounds that the Amendments were 

"not final under CEQA" because the Notice of Decision for the 

Amendments had not yet been filed. (See Petitioners' RJN, Ex. "J" 

at 5.) 
Respondents filed their Notice of Decision on November 25, 

2014. Thereafter, Petitioners filed their Second Amended Verified 

Petition for Writ of Mandate and Complaint for Declaratory and 

Injunctive Relief on December 23, 2014 (the "Second Amended 
Petition"), which is the operative petition in this action. (See 

Petitioners' RJN, Ex. "I.") 

The Second Amended Petition includes seven causes of action, 

which involve the following general issues: 

(1) Post Hbc Environmental Review and Piecemealing. 
The Second and Fifth Causes of Action allege (i) 
Respondents failed to complete the environmental 
review process before approving the Amendments, 
and (ii) Respondents piecemealed environmental 
review. In addition, Petitioners' Seventh Cause 
of Action seeks a declaration that Respondents 
pattern and practice of engaging in post hoc 
environmental review violates CEQA. 

(2) Analysis of criteria Pollutant and Greenhouse Gas 
Emissions. Petitioners' First, Third, and Fourth 
Causes of Action allege Respondents failed to 
prepare the functional equivalent of an 
environmental impact report, and that Respondents 
findings and analysis were substantively flawed. 
Among other things, the Second Amended Petitioner 
contends substantial evidence supports a "fair 
argument" that the Amendments may have a 
significant effect on criteria pollutant and 
greenhouse gas emissions. 

(3) Inadequate Economic Assessment. Petitioners' 
Sixth Cause of Action alleges Respondents failed 
to adequate analyze the economic impact of the 
Amendments. 

Respondents filed their Answer to the Petition on April 7, 

2015. The administrative record of proceedings was lodged with 

14CECG01494 (2) -MWS -9—
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the Court on April 9, 2015. Following briefing on the merits of 

the Second Amended Petition, the Court conducted hearings on 

September 18, 2015, and October 16, 2015. 

II. DISCUSSION 

A. Standard of Review 

Under CEQA and the APA, a writ of mandate invalidating the 

challenged agency decision should issue if the agency 

prejudicially abused its discretion. (Pub. Resources Code, § 

21168.5; Code Civ. Proc., § 1094.5(b).) Generally, there are 

three types of error that constitute a prejudicial abuse of 

discretion sufficient to invalidate an agency decision: (1) where 

an agency has prepared a negative declaration, or a functional 

equivalent, and there is a "fair argument" that a significant 

environmental effect would result from the project; (2) the 

failure of any agency to support any other findings with 

substantial evidence; and (3) the failure to proceed in a manner 

required by law - i.e., procedural error that frustrates informed 

decision-making and public participation. 

The Court independently reviews procedural errors. "Full 

compliance with the letter of CEQA is essential to the maintenance 

of its important public purpose." (Giqy Citizens for 
Responsible Planning v. City of Gilroy (2006) 140 Cal.App.4th 911, 

922.) Therefore, "when an agency fails to proceed as required by 

CEQA, harmless error analysis is inapplicable. The failure to 

comply with the law subverts the purposes of CEQA if it omits 

material necessary to informed decision making and informed public 

participation. Case law is clear that, in such cases, the error 

14CECG01494 (2) -MWS -10-
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is prejudicial." (Sierra Club v. County of Napa (2004) 121 

Cal.App.4th 1490, 1497.) 

This mandate is particularly true where the failure to 

proceed in a manner required by law concerns CEQA's information 

disclosure requirements. This is because such failures serve to 

"preclude[] informed decision making and public participation," 

and therefore "thwart" the goals of CEQA. (Bakersfield Citizens 

for Local control v. City of Bakersfield (2004) 124 Cal.App.4th 

1184, 1220.) Thus, "[f]ailure to comply with the information 

disclosure requirements constitutes a prejudicial abuse of 

discretion when the omission of relevant information has precluded 

informed decision making and informed public participation, 
regardless whether a different outcome would have resulted if the 

public agency had complied with the disclosure requirements." 

(Id. at 1198.) 
B. Standards Relating to CARB's Functional Equivalent 

Document 
"State regulatory programs that meet certain environmental 

standards and are certified by the Secretary of the California 

Resources Agency are exempt from CEQA's requirements for 

preparation of EIRs, negative declarations, and initial studies." 

(City of Arcadia v. SWRCB (2006) 135 Ca1.App.4th 1392, 1421.) 

However, "[e]nvironmenta1 review documents prepared by certified 

programs may be used instead of environmental documents that CEQA 

would otherwise require. Certified regulatory programs remain 

subject, however, to other CEQA requirements." (Id. at 1421-22.) 

CEQA documents prepared under certified regulatory programs are 

considered to be the "functional equivalent" of the documents CEQA 

14CECG01494 (2) -MWS 
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would otherwise require. (Mountain Lion Fbund. v. Fish & Game 

Comm. (1997) 16 Cal.4th 105, 11 3.) 

An "agency seeking certification must adopt regulations 

requiring that final action on the proposed activity include 

written responses to significant environmental points raised 

during the decision making process." (Id. at 127 [citing Pub. 

Res. Code, § 21080.5(d)(2)(F)].) "The agency must also implement 

guidelines for evaluating the proposed activity consistently with 

the environmental protection purposes of the regulatory program." 

(Id. [citing Pub. Res. Code, § 21080.5(d)(2)(B)].) "The document 

generated pursuant to the agency's regulatory program must include 

alternatives to the proposed project and mitigation measures to 

minimize significant adverse environmental effects [citation], and 

be made available for review by other public agencies and the 

public." (Id.) 

Agencies with qualifying programs are excused only from 

complying with the requirements of Chapters 3 and 4 of CEQA [i.e., 

Pub. Res. Code, §§ 21100-21154] in addition to Section 21167 of 

the Public Resources Code. (Pub. Res. Code, § 21080.5, subd. 

(c).) However, "[w]hen conducting its environmental review and 

preparing its documentation, a certified regulatory program is 

subject to the broad policy goals and substantive standards of 

CEQA." (Kostka & Zischke, Practice Under CEQA (2005) § 21.10 

[citing City of Arcadia, supra, 135 Ca1.App.4th at 1422; Sierra 

Club v. State Bd. of Forestry (1994) 7 Cal.4th 1215; Californians 

for Native Salmon & Steelhead Ass'n v. Dept. of Forestry (1990) 

221 Cal.App.3d 1419; Environmental Protection Info. Ctr., Inc. v. 

Johnson (1994) 170 Ca1.App.3d 604, 616].) 

l4CECGOl494 (2) -MWS -12-
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CARB's functional equivalent document is the "staff report" 

(i.e., the ISOR), which "shall be prepared and published by the 

staff of the state board." (17 Cal. Code Regs., § 60005(a).) The 

regulations require the staff report to be "published at least 45 

days before the date of the public hearing" on the rulemaking, and 

to "be available for public review and comment." (id.) Staff 

reports must be prepared "in a manner consistent" "with the goals 

and policies of” CEQA, and "shall contain": 

a description of the proposed action, an assessment of 
anticipated significant long or short term adverse and 
beneficial environmental impacts associated with the 
proposed action and a succinct analysis of those 
impacts. The analysis shall address feasible 
mitigation measures and feasible alternatives 
which would substantially reduce any significant 
adverse impact identified. 

(17 Cal. Code Regs., § 60005(b).) 

CARB's certified regulatory program also provides that an 

action "for which significant adverse environmental impacts have 

been identified during the review process shall not be approved or 

adopted as proposed if there are feasible mitigation measures or 

feasible alternatives available which would substantially reduce 

such adverse impact." (Id., § 60006.) "Feasible" means "capable 

of being accomplished in a successful manner within a reasonable 

period of time, taking into account economic, environmental, 

social, and technological factors, and consistent with the state 

board's legislatively mandated responsibilities and duties." 

(1d,) If CARB receives comments raising "significant 

environmental issues associated with the proposed action," staff 

must "summarize and respond to the comments either orally or in a 

supplemental written report. Prior to taking final action on any 

14CECG01494 (2)-MWS 
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proposal for which significant environmental issues have been 
raised, the decision maker shall approve a written response to 
each such issue." (Id., § 60007.) 

C. Respondents Engaged in Post Hoc Environmental Review By 
approving the Amendments Before the Environmental Review Process 
Was Complete 

The purpose of CEQA "is to provide decision makers with 
information they can use in deciding whether to approve a proposed 
project, not to inform them of the environmental effects of 
projects that they have already approved." (Laurel Heights Impr. 
Assoc. v. Regents of the Uhiv. of Calif (1988) 47 Cal.3d 376, 394; 

see Citizens of Goleta valley v. Board of Supers. (1990) 52 Cal.3d 
553, 564 [CEQA is intended “to inform the public and its 
responsible officials of the environmental consequences of their 
decisions before they are made"].) 

CEQA thus requires public agencies "to conduct an 
environmental review ... before [they] may 'approve' or 'carry 
out' a project." (Citizens for Responsible Govt. v. City of 
Albany (1996) 56 Ca1.App.4th 1199, 1215—16 [citing Pub. Resources 
Code, §§ 21080, subd. (c), 21151, 21061]; see also Laurel Heights, 
supra, 47 Cal.3d at 394 [CEQA "requires that an agency determine 
whether a project may have a significant environmental impact" 
before the agency commits itself to the "approval" of that 
project"] [quoting Nb Oil, Inc. v. City of Los Angeles (1974) 13 

Cal.3d 68, 79]; CEQA Guidelines, § 15090(a) [requiring decision- 
making body with approval authority to review and consider the 
project's environmental effects "prior to" taking action to 
approve or disapprove the project]; POET, LLC v. Calif. Air 
14CECGOl494 (2) -MWS 
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Resources Board (2013) 218 Cal.App.4th 681, 725-26; CEQA 
Guidelines, § 15004(a) ["Before granting any approval of a project 

subject to CEQA, every lead agency or responsible agency shall 

consider a final EIR or negative declaration or another document 
authorized by these guidelines to be used in the place of an EIR 
or negative declaration. See the definition of 'approval' in 

Section 15352. "1.) The prohibition against post hoc 
environmental review extends to certified regulatory agencies, 
such as CARB. (See, e.g., Mountain Lion Found. v. Fish & Game 
Comm. (1997) 16 Cal.4th 105, 133; POET, supra, 218 Cal.App.4th at 
717 ["[Wle conclude that certified regulatory programs, while 
exempt from certain requirements of CEQA, are not exempt from the 
timing requirement in Guidelines section 15004."].) 

The CEQA Guidelines define the term "approval" as "the 

decision by a public agency which commits the agency to a definite 
course of action in regard to a project intended to be carried out 

by any person." (CEQA Guidelines, § 15352(a).) 
1. In November 2013, Respondents Began "Carrying Out" 

and Implementing the Amendments in Regulatory Advisory MSC 13—28 
Petitioners first argue that Respondents began 

"implementing" and "carrying out" the Amendments in November 2013, 
when CARB Staff issued Regulatory Advisory MSC 13—28. Among other 
things, Regulatory Advisory MSC 13-28 extended compliance 
deadlines for celtain truckers who were denied loans, and allowed 
certain truckers to utilize anticipated regulatory changes, 
including exemptions for "low mileage" agricultural and 
construction trucks, and "NOx exempt" areas. (Petitioners' RJN, 

Ex. "A. ") 

14CECG01494 (2) -MWS 
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Respondents do not dispute that they had not commenced 
or completed the environmental review process at the time CARB 
Staff issued Regulatory Advisory MSC 13—28 in November 2013. 
Rather, Respondents argue, both in their Opposition and at the 
September 18, 2015, hearing, that Regulatory Advisory MSC 13-28 
"is not law," and that "ARB could not have been implementing ' 

law‘ that has yet to be enacted." (Opposition at 11.) Instead, 

Respondents contend Regulatory Advisory MSC 13-28 merely advised 
regulatory parties that CARB would be considering the Amendments 
at a later date. Respondents also assert "the advisory informed 
the public that the Board would not be formally considering the 
proposed changes until later, but that truck owners should be 
aware of anticipated regulatory changes." (Id.) 

Respondents' argument is contradicted by the text of 
Regulatory Advisory MSC 13-28. Although Regulatory Advisory MSC 
13—28 notes that the State Board "will not formally consider" the 
Amendments until April 2014, the advisory advises the regulated 
public that they may take advantage of the anticipated changes 
before that time: "this advisory allows truck owners to report and 
take advantage of applicable anticipated regulatory changes." 
(Petitioners' RJN, Ex. "A" at 1 [emphasis added].) Regulatory 
Advisory MSC 13—28 also advises that "[b]ecause the proposed 
amendments ... will not be completed until after the January 1, 
2014, compliance deadline, owners are allowed to report unto 
TRUCRS to take advantage of the following anticipated regulatory 

/// 
/// 
/// 
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changes.... " (Petitioners' RJN, Ex. "A" at 3 [emphasis added].2 
Consistent with these statements, Regulatory Advisory 

MSC 13-28 also explains that regulated companies would "not be 
subject to enforcement action for non-compliance" at that time. 
(Id.) Notably, had Respondents not issued Regulatory Advisory MSC 
13—28, CARB could have sought fines of $300-$10,000 from non— 
compliant truckers, (see Health & Saf. Code, §§ 39674, 43016), or 
even forced offending trucks to be taken off the road. (See Veh. 
Code, § 27159; Health & Saf. Code, § 44011.6.) 

Thus, because Regulatory Advisory MSC 13-28 informed the 
regulated public that CARB would not enforce the 2010 Truck and 
Bus Regulation, but would rather allow the regulated public to 
proceed as if the Amendments had already been adopted, the 
evidence demonstrates that Respondents began "implementing" and 
"carrying out" the Amendments in November 2013. (Cf Citizens for 
Responsible Govt., supra, 56 Cal.App.4th at 1215-16.) Because 
Respondents admittedly did not complete the environmental review 
process for the Amendments prior to issuing Regulatory Advisory 
MSC 13-28, Respondents violated CEQA's 17 prohibition on post hoc 
environmental review. (See id.; see also Laurel Heights, supra, 
47 Ca1.3d at 394; POET, supra, 218 Cal.App.4th at 717; CEQA 
Guidelines, §§ 15004(a), 15090(a), 15352.) 

/// 

/// 

2 Although Respondents argue that Regulatory Advisory MSC 13—28 advised the 
regulated public that the proposed Amendments may “differ from those 
identified" in the advisory, the document assured affected parties that “ARB 
staff will provide fleets that have reported their intent to use these options 
[i.e., the options specified in Regulatory Advisory MSC 13-28] additional time 
beyond the Board’s April 2014 meeting to come into compliance.” (RJN, Ex. “A" 
at 4.) 
14CECG01494 (2)—MWS 

_17_



SUPERIOR COURT 
County of Fresno 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. CARB Approved the Amendments on April 25, 2014, 

Without Completingithe Environmental Review Process 
Respondents also violated CEQA when CARB issued a 

resolution "approving" the Amendments in April 2014, without 
completing the environmental review process until November 2014. 

Respondents concede CARB "approved" the Amendments no 
later than April 25, 2014, when CARB adopted Resolution 14-3. 

(Opposition Brief at 12 ["ARB Approved the Amendments at the April 
2014 Public Hearing."]; see also AR at 1:18 [text of April 25, 
2014, Resolution 14-3, stating, "the Board hereby approves for 
adoption the proposed regulation [i.e., the Amendments]"] 
[emphasis added].) Respondents, however, contend they did not 
engage in post hoc environmental review, asserting they 
"completed" the required environmental review process at the April 

25, 2014, meeting. Respondents argue they released CARB's 

functional equivalent document - "the staff report (ISOR)" — for 

public review on March 5, 2014, and that CARB Staff prepared 
responses to comments received on the environmental analysis. 
(Opposition at 13.) Respondents contend, "[a]t the public hearing 
held on April 24, 2014, the proposed amendments, including the 
environmental analysis, and staff [sic] written responses to the 
environmental comments received during the 45-day comment period, 
were considered by the Board." (Id.) Respondents then argue that 
CARB adopted Resolution 14-3, which states the Board "had reviewed 
and considered both the environmental analysis and staff's written 
responses to environmental comments," and makes a finding that 
"there is no substantial evidence that the proposed amendments 
will result in any significant adverse impacts on the 
14CECGOl494 (2)-MWS 
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1 environment." (Id.) Because Resolution 14-3 found the Amendments 
2 would not result in any significant environmental impacts, 
3 Respondents argue Resolution 14-3 was the final step in the 
4 environmental review process for the Amendments under CEQA. (Id. 

5 at 13-14.) 
6 The evidence in the record, however, shows that the 
7 environmental review process for the Amendments was not complete 
8 in April 2014. Resolution 14-3 states that, at some time prior to 
9 the completion of the rulemaking process, there would be another 

10 public review and comment period on the Amendments, and that 
11 subsequent 15-day modifications to the Amendments could "affect 
12 the conclusion of the environmental analysis ...." (AR at 1:19.) 
13 CARB thus directed the Executive Officer to "prepare and circulate 
14 any additional environmental analysis to the extent required by 
15 [CARB's Certified Regulatory Program], and/or prepare written 
16 responses to any comments received raising significant 
17 environmental issues to present to the Board . . . ." (Id.; of 17 
18 Cal. Code Regs., § 60007 [section from CARB's Certified Regulatory 
19 Program stating, "Prior to taking final action on any proposal for 
20 which significant environmental issues have been raised, the 
21 decision maker shall approve a written response to each such 
22 issue"].) 
23 Respondents subsequently circulated two 15-day notices 
24 of proposed modifications to the Amendments on July 1, 2014, and 
25 September 12, 2014, opening up the rulemaking to further public 
26 review and environmental comments. (See AR at 4:961, 4:973.) 

27 Several parties - including Petitioners - submitted written 
28 comments on the Amendment. (See AR 14:3897-4025; [Comments 
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Received During First 15-Day Comment Period], 14:4027-4039 
[Comments Received During Second 15-Day Comment Period], 14:3999— 
4001 [comment letter submitted on behalf of Petitioner John R. 
Lawson Rock & Oil, Inc.].) The comments raised by Petitioners 
included comments on Respondents' environmental analysis and the 
CEQA process generally. (See, e.g., AR at 14:3999-4001.) 
Thereafter, Respondents prepared responses to the new 
environmental comments. On November 20, 2014, CARB adopted 
Resolution 14-41, which approved CARB Staff's responses to 
environmental comments, including both comments received during 
the original public comment period in March-April 2014, as well as 
environmental comments received in response to the two 15-day 
notices following the April 25, 2014, public hearing. (AR at 
1:37-62.) Following CARB's adoption of Resolution 14-41, 
Respondents on November 25, 2014, released the Final Statement of 
Reasons ("FSOR"), and filed a Notice of Decision for the 
Amendments. (AR at 1:63-301 [FSOR]; 2:302—03 [Notice of 
Decision].) 

The filing of a "Notice of Decision" is the final step 
of CARB's certified regulatory program under CEQA. (See Tit. 17 
Cal. Code Regs., § 60007(b).) The Notice of Decision filed by 
Respondents in this proceeding states that the "Environmental 
Analysis" for the Amendments includes "the Staff Report [i.e., the 
ISOR], the Final Statement of Reasons, and all other related 
documents, including Attachment B to Resolution 14-41: Response to 
Comments .... " (AR at 2:303 [emphasis added].) Other than the 
Staff Report/ISOR, each of the documents referenced in the Notice 

l4CECGOl494 (2) -MWS 
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of Decision was prepared in November 2014 - well after the April 

25, 2014, approval. 

Specifically, one of the documents referenced in the 

Notice of Decision as being part of CARB' 3 "Environmental 

Analysis" is "Attachment B to Resolution 14-41: Response to 

Comments." This document is dated November 20, 2014, and is 

located in the record at AR at 1:37-62. The November 20, 2014, 

Responses to Comments specifically address environmental comments 

that were received after CARB's April 25, 2014, approval of the 

Amendments, including comments received during the subsequent "15— 

day comment periods that raise environmental issues."3 (AR at 

1:43 [emphasis added].) "Attachment B" specifically states the 

November 20, 2014, Responses to Comments were prepared pursuant to 

CARB's "certified regulatory program at California Code of 

Regulations, title 17, section 60007(a) ....” (AR at 1:43.) 

Section 60007(a), in turn, requires CARB, as part of its CEQA 

process, to respond to comments that "raise significant 

environmental issues associated with the proposed action." (17 

Cal. Code Regs., § 60007(a) [emphasis added].)4 The November 20, 

2014, Responses to Comments specifically state they are a "subset" 

of the "comments" CARB received on "environmental issues" related 

to the Amendments. (AR at 1:43.) The Court finds that the CEQA 

3 CARB’s 15—day notices in July and September 2014, inter alia, provided notice 
of modifications to the Amendments extending compliance deadlines for small 
fleets, expanding the specialty agricultural vehicle exemption, and other 
modifications. (See AR at 4:961, 973.) 
4 Section 60007(a) is a fundamental part of CARB’s functional equivalent 
process under CEQA. That section provides that “[i]f comments are received 
during the evaluation process which raise significant environmental issues 
associated with the proposed action, the staff shall summarize and respond to 
the comments either orally or in a supplemental written report." (17 Cal. Code 
Regs., § 60007(a).) Mbreover, CARB must “approve a written response to each 
such issue” “[plrior to taking final action on any proposal for which 
significant environmental issues have been raised. . . ." (Id.) 
14CECG01494 (2)—Mws 
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process concluded no earlier than November 20, 2014, the date upon 
which CARB Staff released responses to comments on "significant 
environmental issues" pursuant to Section 60007(a) of its 
certified regulatory program under CEQA.5 

Thus, CARB approved the Amendments for purposes of CEQA 
on April 25, 2014, but did not complete the environmental review 
process until November 2014. 

3. CARB Did Not Engage in Two Distinct Environmental 
Review Processes for the Amendments 

As explained above, the fact that Respondents continued 
to perform environmental review after CARB's adoption of 
Resolution 14-3 on April 25, 2014, suggests Respondents had not 
completed the environmental review process for the Amendments at 
that time. In response, Respondents argue that CARB separated the 
environmental review process for the Amendments into two distinct 
pieces: (i) the "preparation and circulation for public review of 
a substitute document for a negative declaration," and 
"consideration of public comments on the substitute document," in 

April 2014, (see Opposition at 13-14); and (ii) a supplemental 
review between April and November 2014 that did not trigger the 
need "for a subsequent or supplemental document" under Section 
15162 of the CEQA Guidelines. (See Opposition at 15.) At the 
September 18, 2015, hearing Respondents claimed that because the 
first environmental review process was allegedly "complete" on 

5 At the September 18, 2015, hearing, the Court asked counsel for Respondents 
whether this case was distinguishable from POET, LLC v. CARB. Respondents’ 
only response was that POET found CARB delegated the responsibility of 
conducting environmental review to a non—decisionmaker: the executive officer. 
As the Court noted, however, delegation of environmental review is not at issue 
in this case; rather, the relevant portions of POET relate to CARB’s approval 
of the LCFS regulation before completing environmental review. (POET, LLC, 
su ra 218 Cal. .4th at 725-26. 
14 Ecc61494 (2)-MWSkpp ) 
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April 25, 2014, CARB completed the first environmental review 
process before approving the Amendments. 

This argument is not convincing. First, none of the 
regulatory documents or notices provided by CARE suggest CARB was 
engaging in two discrete environmental review processes related to 
the single rulemaking for the Amendments. (See, e.g., AR at 
2:313-330.) 

Moreover, the environmental review process described in 
CARB's certified regulatory program is not complete until CARB 
responds to all environmental comments, not just those in response 
to the ISOR. (17 Cal. Code Regs., § 60007(a) ["If comments are 
received during the evaluation process which raise significant 
environmental issues associated with the proposed action, the 
staff shall summarize and respond to the comments either orally or 
in a supplemental written report. Prior to taking final action on 
any proposal for which significant environmental issues have been 
raised, the decision maker shall approve a written response to 
each such issue."].) Because CARB continued to receive 
environmental comments from Petitioners and others after April 25, 
2014, (AR at 14:3897—4025, 14:4027-4039, 14:3999—4001), and CARB 
did not finalize its responses to those comments until November 
20, 2014, (AR at 1:37-1:62), the process set forth under Section 
60007(a) of CARB's own certified regulatory program could not have 
been completed in April 2014. 

Further, CARB's certified regulatory program provides 
that the final step of the environmental review process is the 
filing of the Notice of Decision with the Secretary of the 
Resources Agency. (17 Cal. Code Regs., § 60007(b) ["Notice of the 
14CECG01494 (2) -MWS 
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final action and the written response to significant environmental 
issues raised shall be filed with the Secretary of the Resources 

Agency for public inspection."].) Here, there is only one Notice 

of Decision - the final document in CARB's CEQA process - which is 
dated November 25, 2014. (AR at 2:302.) Had CARB engaged in two 
separate environmental review processes for the Amendments, CARB 

presumably would have issued two Notices of Decision for the 
Amendments. 

Respondents' position that there were two discrete 
environmental review processes is also belied by positions 
Respondents have previously taken in this litigation. Petitioners 

originally filed this action in May 2014. (Petitioners' RJN, Ex. 

"H.") Respondents filed a demurrer to the petition, asserting the 
petition was unripe and "Premature Under CEQA" because CARB had 
not yet filed a Notice of Decision. (Petitioners' Supplemental 

RJN, Ex. "A.") Respondents' contention that Petitioners‘ May 2014 
petition was "premature under CEQA" because the Notice of Decision 
had not yet been filed is wholly inconsistent with Respondents' 
contention that a discrete CEQA process was completed on April 25, 
2014. 

Thus, the Court concludes that Respondents did not 
engage in two discrete environmental review processes in their 
consideration of the Amendments. 

However, even if CARB had performed two discrete 
environmental review processes for the Amendments, such action 

would be impermissible under CEQA. The "requirements of CEQA 
cannot be avoided by piecemeal review which results from chopping 
a large project into many little ones-each with a minimal 
14CECG01494 (2) -MWS 
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potential impact on the environment-which cumulatively may have 
disastrous consequences." (EPIC v. Calif. Dept. of Fbrestry & 

Fire Prat. (2008) 44 Cal.4th 459, 503.) Rather, when a lead 
agency undertakes the environmental review process, the lead 
agency must review and consider the "whole of the action," (CEQA 
Guidelines, § 15378), and consider "the effects, both individual 
and collective, of all activities involved in [the] project." 
(Pub. Resources Code, § 21002.1(d).) 

There is only one "project" at issue in this case — the 
Amendments. CEQA requires Respondents to analyze the "whole of 
the action" at one time. (CEQA Guidelines, § 15378.) Thus, even 
if Respondents had performed the environmental review of the 
Amendments into two discrete parts - the functional equivalent of 
a negative declaration in April 2014, and a finding under Section 
15162 in November 2014 - CARB would have piecemealed its 
environmental review of the Amendments. 

4. Conclusion 
Respondents "approved" and began "carrying out" the 

Amendments prior to completing the environmental review process 
under CEQA by (i) issuing Regulatory Advisory MSC 13—28 in 
November 2013, and (ii) adopting Resolution 14—3 on April 25, 
2014. Because these actions constitute impermissible post hoc 
environmental review under CEQA, and the improper piecemealing of 
environmental review (by performing two environmental review 
processes for a single rulemaking), the Court grants Petitioners' 
request for the issuance of a writ of mandate, and intends to 
enter judgment in favor of Petitioners on their Second and Fifth 
Causes of Action. 
l4CECGOl494 (2)-MWS 
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D. Petition for Declaratory Relief Regarding Respondents' 
Pattern and Practice of Engaging in Post Hoc Environmental Review 

Declaratory relief is available to challenge the 
constitutionality of a statute, regulation, or ordinance on its 
face, but it cannot be used to challenge the application of a 
statute to a particular case. (Whlter Leimert Co. v. Calif. 
coastal Com. (1993) 149 Ca1.App.3d 222, 230, citing State of 
California v. Sup. Ct. (1974) 12 Cal.3d 237, 249; County of Los 
Angeles v. California State water Resources Control Board (2006) 
143 Cal.App.4th 985.) Because Lawson Rock & Oil is challenging 
the adoption of air quality regulations under CEQA and CEQA 
provides a statutory remedy, the means for review is traditional 
mandamus, not declaratory relief. (See ttern States Petroleum 
Assn. v. Superior Court (1995) 9 Cal.4th 559, 567.) 

Therefore, the Court denies the request for declaratory 
relief in the Seventh Cause of Action. 

E. Substantial Evidence in the Record Supports a "Fair 
Argument" that The Amendments Will Have a Significant Effect on 
the Environment 

Petitioners contend that Respondents were required to prepare 
the functional equivalent of an EIR, as opposed to a negative 
declaration, because there is a "fair argument" the Amendments 
will have a significant impact on air quality and climate change. 
Specifically, Petitioners point to evidence in the record 
revealing the Amendments will increase emissions of NOx - a smog— 
forming criteria pollutant — by 5 tons per day in 2014, and 21 
tons per day in 2017 compared to the 2010 Truck and Bus 
Regulation. (See AR at 2:379.) Petitioners also point to similar 
l4CECGOl494 (2)-MWS 
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evidence in the record showing increases in PMlO and GHG (black 

carbon) emissions. Respondents, in response, argue that (i) 

"substantial evidence" supports their decision to decline to 
require the completion of the functional equivalent of an EIR, and 
that Respondents are not subject to the "fair argument" standard; 

(ii) substantial evidence in the record shows there will be no 
significant environmental effect because air quality under the 
Amendments will improve compared to existing conditions; and (iii) 

Petitioners' argument assumes an incorrect environmental baseline. 
1. The "Fair Argument" Standard Applies to the 

Adequacy of Respondents‘ Environmental Review of the Amendments 
The first issue this Court must resolve is which 

standard of review applies. Petitioners argue that because 
Respondents approved the functional equivalent of a "negative 
declaration," the "fair argument" standard applies to Respondents‘ 
environmental review of the Amendments. Respondents, in contrast, 
argue that the "deferential substantial evidence standard" applies 
because CARB conducted its environmental review of the Amendments 
under Section 15162(b). 

First, Respondents' own Opposition Brief concedes that 
CARB viewed the ISOR as the functional equivalent of a "negative 
declaration." Specifically, in the portion of their brief 
regarding post hoc environmental review, Respondents argue that, 
prior to the April 24 and 25, 2014, hearing, Respondents prepared 
and circulated "for public review" a "substitute document for a 

negative declaration in the staff report ...." (Opposition at 13— 

14 [emphasis added].) 

/// 
l4CECGOl494 (2) -MWS 
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The ISOR also contains no language suggesting 
Respondents viewed their functional equivalent document as an 
"addendum" to a prior environmental document; indeed, there is no 
mention of the words "addendum" or "subsequent negative 
declaration" in the ISOR, and the ISOR contains none of the 
analysis or findings under Section 15162(a) that are required to 
determine whether the lead agency may rely upon an "addendum" or a 
"subsequent negative declaration." (See generally AR at 2:3 32- 
422.) 

In addition, CARB‘s functional equivalent document 
contains language demonstrating it is the functional equivalent of 
a negative declaration. The ISOR specifically cites Section 15252 
of the CEQA Guidelines, which is the provision that authorizes 
certified regulatory programs to substitute an ISOR "for an EIR or 
Negative Declaration. ... " (Compare AR at 2:387 [citing CEQA 
Guidelines, § 15252], with CEQA Guidelines, § 15252(a) ["The 
document used as a substitute for an EIR or Negative Declaration 
in a certified program shall include at least the following items. 

"] [emphasis added].) In addition, the ISOR purports to make 
the findings required for certified regulatory programs to adopt 
the functional equivalent of a negative declaration. (Compare 
CEQA Guidelines, § 15252(a) with AR at 2:384, 387.) 

As such, the record demonstrates the ISOR is the 
functional equivalent of a "negative declaration." Because (i) 

the ISOR was the functional equivalent of a "negative 
declaration," and (ii) the "fair argument" standard applies to the 
functional equivalent of a "negative declaration," (Calif. 

l4CECGOl494 (2) -MWS 
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Sportsfishing Prot. Alliance v. SWRCB (2008) 160 Cal.App.4th 1625, 
1643), the "fair argument" standard applies here. 

2. The Record Contains Substantial Evidence of a Fair 
argument Of a Significant Effect on the Environment Resulting From 
Potential Increases in Criteria Pollutant Emissions 

CEQA contains a strong presumption in favor of lead 
agencies preparing an EIR (or a functional equivalent). This 
presumption is reflected in the "fair argument" standard, under 
which an agency must prepare an EIR (or a functional equivalent) 
whenever substantial evidence in the record supports a "fair 
argument" that a project may have a significant effect on the 
environment. (Quail Botanical Gardens Fbund., Inc. v. City of 
Encinitas (1994) 29 Cal.App.4th 1597, 1602; Friends of "B" Street 
v. City of Hayward (1980) 106 Cal.App.3d 988, 1002.) If a "fair 

argument" exists, the lead agency may not prepare a negative 
declaration, but instead must prepare an EIR (or its functional 
equivalent). (Pub. Resources Code, §§ 21100, 21151; CEQA 
Guidelines, § 15064(a)(l), (f)(l).) 

Here, substantial evidence in the record supports a 

"fair argument" that the Amendments will have a significant effect 
on the environment with respect to (i) air quality, due to 
increased criteria pollutant emissions, and (ii) climate change, 
due to increased greenhouse gas emissions. 

a. Air Quality: Criteria Pollutant Emissions 
Increased NOx Emissions. Oxides of nitrogen, or 

"NOx," are one of the most important smog—forming emissions from 
man-made sources in some areas of California, including the San 
Joaquin Valley. Progress in reducing smog depends largely upon 
14CECG01494 (2) ‘MWS 
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reductions of NOx, which are considered "major contributors to 
smog formation and acid deposition." (17 Cal. Code Regs., § 

93118(d)(19).) N0x contributes to the formation of ground-level 
ozone (smog) in the San Joaquin Valley, particularly during the 
summer months. (Calif Building Indus. Ass'n v. San Joaquin valley 
Air Pollution Control Dist. (2009) 178 Cal.App.4th 120, 126 

["CEJA"].) The San Joaquin Valley air basin does not meet the 
federal ozone standard required under the Clean Air Act; the area 

has thus been designated by EPA as "non-attainment" for ozone 
under the federal National Ambient Air Quality standards 
("NAAQs"). (See id.) Although the air basin was initially 
classified as "serious" non-attainment, on May 5, 2010, EPA 
redesignated the San Joaquin Valley as "extreme" non-attainment. 
(75 Fed. Reg. 24409.) 

Table IV-2 on page 34 of the ISOR reveals that the 
Amendment will result in an increase in NOx emissions of 5 tons 
per day in 2014 compared to the pre-Amendment Truck and Bus 
Regulation, and 21 tons per day in 2017. (See AR at 2:379.) This 

equals a 1,825 ton per year ("TPY") increase in 2014, and a 7,665 
TPY increase in 2017. (Id.)‘ 

There is a "fair argument" these increases in NOx 
emissions are significant. Development projects in the San 
Joaquin Valley are subject to a 10 TPY threshold of significance; 
if development projects exceed this threshold, they must prepare 
an EIR. (Petitioners' RJN, Ex. "K.") Statewide emissions of 

1,825 TPY in 2014 and 7,665 TPY are thus hundreds of times higher 

6 5 tons per day x 365 days = 1,825 tons per year. 21 tons per day x 365 days 
= 7,665 tons per year. 
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than the threshold applicable to individual development project in 
the San Joaquin Valley. But even in a larger context, these 
emissions are potentially significant. CARB's own data reveals 
that 21 tons per day of NOx emissions represents an entire percent 
of the total NOx emissions in California each day, and over two 
percent of statewide on-road mobile sources. (Compare AR at 2:379 
with RJN, Ex. "L" [CARB data showing daily statewide NOx emissions 
in 2012 equaled approximately 2, 105 tons per day, and on-road 
mobile sources of 1,023.5 tons per day].) Additionally, as 
explained in Petitioners' April 16, 2014, comment letter, the NOx 
emissions caused by the Amendments are far greater than the 
thresholds of significance for all of the NOx-exempt counties in 
California combined. (See AR at 12:3406.) 

Thus, a "fair argument" exists that the additional 
NOx emissions caused by the Amendments would result in a 
significant impact to air quality. 

Increased RMlO Emissions. There is a likewise a 
"fair argument" the Amendments will have a significant impact to 
air quality resulting from increased PM10 emissions. When NOx 
reacts with volatile organic compounds, the result if often the 
formation of particulate matter emissions of less than or equal to 
10 microns, or "PM10." The San Joaquin Valley is classified as 
"serious nonattainment" for PM10 emissions. (CBIA, supra, 178 
Cal.App.4th at 126.) 

Compared to the previously existing Truck and Bus 
Regulation, the Amendments would result in an additional 0.4 tons 
per day of PM10 emissions [146 TPY] in 2014 and an additional 1.1 
tons per day [401.5 TPY] in 2017. (AR at 2:379.) As with NOx, 
l4CECGOl494 (2) -MWS 
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emissions of 146 TPY and 401.5 TPY are far above the San Joaquin 
Valley air basin's 15 TPY threshold of significance for PMlO, 
(RJN, Ex. "K"), and would account for 1.4% of statewide on-road 
motor vehicle emissions. (Compare AR at 2:379 with RJN, Ex. "L.") 

Thus, the evidence in the record, including the ISOR, demonstrates 
that a "fair argument" exists that the Amendments will have a 
significant impact on PMlO emissions. 

b. Climate Change/Greenhouse Gas Emissions 
Respondents' functional equivalent document 

suggests the Amendments "do not involve any activity that would 
involve or affect," inter alia, "greenhouse gas emissions." (AR 
at 2:387.) Elsewhere, however, the document reveals the 
Amendments will actually increase a type of greenhouse gas - 

called "Black Carbon," or "BC" - by millions of metric tons of 
carbon equivalent emissions (MMTCOze) per year. The "benefits" 
analysis in the ISOR explains that the original Truck and Bus 
Regulation would result in reductions of BC by 39.6 MMTCOze, while 
the Amendments would "lower" the "benefit" to 36.6 MMTCOga. Thus, 
although shielded in words like global "warning benefit," the ISOR 
reveals the Amendments would actually increase GHG emissions 
compared to the 2010 Truck and Bus Regulation by 3 MMTCOya. This 
is almost an entire percent of the statewide daily greenhouse gas 
inventory of 458.68 MMTCOme. (See Petitioners' RJN, Ex. "M.") In 
light of this increase, a "fair argument" exists that the 
Amendments would have a significant impact to the environment. 
/// 

/// 

/// 
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3. By Ignoringithe 2010 Truck and Bus Regulation, 
Respondents Used an Incorrect Baseline for Environmental Review 

In their briefing and at the September 18, 2015, 
hearing, Respondents did not take issue with the fact that (i) a 5 

to 21 ton per day statewide increase in NOx emissions, (see AR at 
2:379); (ii) a 0.4 to 1.1 ton per day statewide increase in PMlO 
emissions, (id.); and (iii) a 3 MMTCOze increase in greenhouse gas 
emissions are "significant." At the September 18, 2015, hearing, 
counsel for Respondents conceded that there would be fewer 
emissions under the 2010 Truck and Bus Regulation than the 2014 
Amendments. 

Respondents, however, contend that "fair argument" 
exists because "there is no actual increase in emissions of 
criteria pollutants into the environment caused by the change to 
the regulation under either the existing environmental condition 
scenario"; rather, the "NOx and PM emissions benefits with the 
proposed amendments would be lower than the current regulation." 
(AR at 1:30 [emphasis in original].) In essence, Respondents 
argue that the "environmental baseline" constitutes the "existing 
environmental conditions," and that, under the Amendments, both 
criteria pollutant emissions and greenhouse gas emissions will 
decline compared to existing conditions. 

According to Respondents, the environmental baseline 
"that should normally be used is the 'existing physical 
environmental conditions in the vicinity of the project ... at the 
time environmental analysis is commenced." (Opposition at 19 
[quoting CEQA Guidelines, § 15125(a).) Even under this framework, 
however, a "fair argument" exists that the Amendments will have a 
l4CECGOl494 (2) -MWS 
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significant environmental impact. Specifically, Respondents 
commenced the environmental analysis of the Amendments in March 
2014, when Respondents circulated the ISOR for 45-day public 
review. The environmental analysis found that, compared to the 
2010 Truck and Bus Regulation, the Amendments would result in a 5 

ton per day increase in NOx and a 0.4 ton per day increase in PM10 
in 2014. (AR at 2:379) Thus, even using "existing environmental 
conditions" - i.e., 2014 - the ISOR shows significant immediate 
increases in criteria pollutants compared to the 2010 Truck and 
Bus Regulation. 

Moreover, by arguing there will be no environmental 
impact because emissions will "continue to drop from today's 
levels," (AR at 386), Respondents ignore the fact that, until the 
Amendments were approved in 2014, the "existing conditions" 
included the 2010 Truck and Bus Regulation, and the emissions 
reductions that could be expected from enforcement of that 
regulation. Notably, had Respondents not issued Regulatory 
Advisory MSC 13—28, CARB could have sought fines of $300-$10,000 
from non—compliant truckers, (see Health & Saf. Code, §§ 39674, 
43016), or even forced offending trucks to be taken off the road. 
(See Veh. Code, § 27159; Health & Saf. Code, § 44011.6.) Because 
the ISOR reveals that the Amendments would result in greater 
future criteria pollutant and GHG emissions than the 2010 Truck 
and Bus Regulation, and the 2010 Truck and Bus Regulation was 
enforceable at the time CARB considered the Amendments, the 
"existing environmental conditions" included any environmental 
benefits that would have resulted from the 2010 Truck and Bus 
Regulation. 
l4CECGOl494 (2) -MWS 
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But even if Respondents could argue the term "existing 
environmental conditions" does not include "existing regulations" 
or "existing laws," CEQA makes plain when an environmental 
document compares a proposed amendment to a project with an 
existing project that has previously undergone environmental 
review, "the baseline for purposes of CEQA is adjusted such that 
the originally approved project is presumed to exist." (Kostka & 

Zischke, Practice under the California Environmental Quality Act, 
§ 12.23 at 12-32 ["Kbstka & Zischke"] [citing Remy, Thomas, Moose 
& Manley (11th ed. 2007) Guide to CEQA at 207]; Benton v. Board of 
Supers. (1991) 226 Ca1.App.3d 1467, 1477 n.10 ["In our case, the 

actual physical environment includes that which [the applicant] 
has a legal right to build under permits which have already been 
issued and on which construction has already begun ...."]; 

Temecula Band of Luiseno Mission Indians v. Rancho Calif. water 
Dist. (1996) 43 Cal.App.4th 425, 439 [since water district had 
issued a negative declaration for an existing 1984 Program, 
"judicial review of the [proposed] Project's potential 
environmental effects is limited to incremental effects of the 
Project as compared to the 1984 Program."].) 

Moreover, Section 15125(e) of the CEQA Guidelines 
specifically provides that, where a plan has already been adopted, 
the lead agency must compare the proposed project not only with 
"existing physical conditions," but also with "the potential 
future conditions discussed in the plan." (CEQA Guidelines, § 

/// 

/// 

/// 
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15125(e).)7 "The second comparison is important because, among 
other reasons, it enables the public and decision makers to 
identify possible inconsistencies between the proposed project and 
the previously adopted plan," as well as the environmental impacts 
associated with any such differences. (Wbodward Park Hameowners 
Ass’n v. City of Fresno (2011) 150 Cal.App.4th 683, 707-08.) 

Thus, to fully analyze the environmental effects of the 
Amendments, Respondents were required to compare the differences 
in criteria pollutant and greenhouse gas emissions between the 
Amendments and the 2010 Truck and Bus Regulation. Because the 
ISOR itself shows emissions will be significant higher under the 
Amendments as compared to the 2010 Truck and Bus Regulation, the 
record contains substantial evidence that a "fair argument" exists 
that a project may have a significant effect on the environment. 

Respondents rely on the recent Supreme Court case of 
Nbighbors for Smart Rail v. EXposition Metro Line Cbnst. Authority 
(2013) 57 Cal.4th 439 for the proposition that the proper baseline 
is existing conditions, not solely hypothetical future conditions. 
However, that court also held that the lead agency may consider 
future conditions where helpful to an intelligent understanding of 
the project’s environmental impacts. (Id., at 451.) 

However, in the present case, the “existing condition" 
is arguably what would obtain under the unmodified 2010 
Amendments, not the current conditions obtaining due to lack of 
enforcement of the 2010 Amendments. In the Court’s view, Smart 

7 Section 15125 relates to the discussion of baseline environmental conditions in an EIR or negative declaration. Although CARB under its certified 
regulatory program does not prepare “EIRs” or “negative declarations,” it is required to prepare “functional equivalent” documents. (See Mountain Lion Found v. Fish & Game Comm. (1997) 16 Cal.App.4th 1392, 1421-22.) 
14CECG01494 (2) -MWS 
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Rail does not really address the issue raised by Petitioners under 
the facts of this case. 

Accordingly, the Court concludes that Respondents must 
prepare the functional equivalent of an environmental impact 
report prior to considering the Amendments for adoption. Because 
Respondents prepared the functional equivalent of a negative 
declaration, and did not use the appropriate environmental 
baseline, this Court grants Petitioners' request for issuance of a 
writ of mandate, and intends to enter judgment in favor of 
Petitioners on their First, Third and Fourth Causes of Action. 

4. Even if Section 15162 weregApplicable Here, 
Substantial Evidence Does Not Support the Findings Necessary for 
Respondents to Prepare and Addendum or a Subsequent Negative 
Declaration 

Even if Respondents could argue they are entitled to 
review under Section 15162 (and not the "fair argument" standard), 
this does not change the result. Section 15162 provides that a 
subsequent/supplemental EIR must be prepared where "[s]ubstantial 
changes are proposed in the project" requiring "major changes" due 
to "the involvement of new significant environmental effects or a 
substantial increase in the severity of previously identified 
significant effects." (CEQA Guidelines, § 15162(a)(1).) Because 
(i) the criteria pollutant emissions caused by the Amendments 
vastly exceed the thresholds of significance published by the 
SVAPCD (10 TPY for NOx and 15 TPY for PMlO), (RJN, Ex. "K"); (ii) 

the Amendments' projected increases in NOx emissions are far 
greater than the thresholds of significance for all of the NOx— 
exempt counties in California combined, (AR at 12:3406); and (iii) 
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the emissions increases under the Amendments alone constitute 
between 1-2% of California's entire inventory of NOx, PMlO, and 
greenhouse gas emissions, (see Opening Brief at 28, 29, 30), any 
assertion by Respondents that the Amendments would not cause any 
"new significant environmental effects" is unsupported by 
substantial evidence in the record. 

F. Respondents' Economic Impact Analysis Was Materially 
Deficient Under the APA 

Prior to any proposal to "adopt, amend, or repeal any 
administrative regulation," the California Administrative 
Procedures Act (the "APA") requires that agencies such as CARB 
perform an assessment of "the potential for adverse economic 
impact on California business enterprises and individuals." 
(Govt. Code, § 11346.3, subd. (a).) Specifically, an agency "must 
assess the potential adverse economic impact on California 
business and individuals of a proposed regulation," (Govt. Code, § 

11346.3), and declare in the notice of proposed action any initial 
determination that the action will not have a significant 
statewide adverse economic impact directly affecting business. 
(Govt. Code, § 11346.5, subd. (a)(8); western States Petroleum 
Assn. v. Bd. of Equalization (2013) 57 Cal.4th 401, 428 ["WSRA"].) 
The statement must analyze, inter alia, the "elimination of jobs 
within the state," "the elimination of existing businesses within 
the state," and "[t]he competitive ... disadvantages for 
businesses currently doing business within the state." (Govt. 

Code, § 11346.3, subd. (c)(l)(A)-(C).) 
Any determination that a proposed rule will not have a 

significant adverse economic impact must be supported in an 
14CECGOl494 (2) -MWS 
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agency's 45—day materials by "facts, evidence, documents, [or] 
testimony," made available for public review and comment for at 
least 45-days before an agency approves a regulation. (Govt. 
Code, §§ 11346.5, subds. (a)(7), (a)(8), 11347.3, subd. (b)(4).) 
"[M]ere speculative belief is not sufficient to support an agency 
declaration of its initial determination about economic impact 
." (WSRA, supra, 57 Cal.4th at 428 [citing Calif Assn. of 

Mbdical Products Suppliers v. Maxwell-Jolly (2011) 199 Cal.App.4th 
286, 305.) "A regulation ... may be declared invalid if 
[t]he agency declaration ... is in conflict with substantial 
evidence in the record." (Maxwell-Jolly, supra, 199 Cal.App.4th 
at 306; see also Govt. Code, § 11350, subd. (b)(2).) 

In this case, CARB Staff prepared a Standardized Regulatory 
Impact Assessment that was circulated with the ISOR in March 2014 
(the "SRIA"), (AR at 3:622-635), and an Economic and Fiscal Impact 
Statement submitted to the Depailment of Finance prior to the 
November 20, 2014, public hearing (the "Fiscal Impact Statement"). 
(AR at 2:304-311.) Those documents, however, merely discuss the 
cost to trucking companies associated with the installation of PM 
filters, suggesting the delayed compliance dates would actually 
result in $406 million in cost savings. (See, e.g., AR at 2:305.) 

While the Amendments may benefit non—compliant trucking 
companies in the amount $406 million, CARB ignored extensive 
testimony during the public comment and hearing process by 
numerous trucking companies that had complied with the original 
compliance deadlines, and were now being undercut in the market by 
non-compliant companies. Several representatives of trucking 
companies testified that they had incurred massive debt, were 
14CECG01494 (2) -MWS 
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1 losing out on jobs to trucking companies that had chosen not to 
2 comply, and were in danger of going out of business. 
3 A constant theme throughout the proceeding was that 
4 responsible trucking companies "scratched and scraped" to ensure 
5 they were in compliance, but that the Amendments put them "on an 
6 uneven playing field" because "their business expenses are much 
7 higher" than the companies who chose not to compete." (AR at 
8 3:730.) As a result, the responsible companies who worked hard to 
9 comply with the original Truck and Bus Regulation now "risk losing 

10 their business because they have to pay so much more, as compared 
11 to their competitors." (Id.) 
12 The record is replete with examples of this hardship. As 
13 explained by another commenting party: 
14 All the things that you're proposing today in the amendments, we begged for those things. For over four 15 years, we begged. 
16 You said no, as a Board. It was absolutely, this is the rule, this is the law. And my husband and I 17 stepped up. And we are over $3 million in debt. I could cry, too. Because, for us, we're 56 years old. 18 And it's a ridiculous amount of money to spend. And we would have done just fine with the older trucks. 19 And now my competitors who have not complied are getting the golden ticket. I'm getting slapped in the 20 face because I complied and spent the money and made the investment. 
21 

(AR at 3:692-93.) 
22 

Another commenting party testified: 23 
We're a fuel oil jobber based in Fresno, California. 24 So far we spent $1.8 million in retrofits and replacement equipment to be a compliant carrier. It's 25 been a great expense for us. By the end of the year, we're going to be at $2.6 million to be compliant with 26 the equipment replacement and put installs on the trucks. It puts it at a great disadvantage. we're 27 really opposed to any rule changes. Puts us at a great disadvantage to compete with the other carriers 28 that have not done anything so far. They're waiting 
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for the rule changes. They're always saying if we don't do anything, CARB change the rules and they won't have to. So far, they've been right on target. The longer they wait, the more we spent, and there's 
still undercutting our rates. Makes it very hard for us to compete. 

(AR at 3:706-07.) 
Numerous other examples of such testimony exist in the 

record. (See, e.g., AR at 3:705, 713—14, 715, 719, 727, 760, 
776.) Despite this extensive testimony, CARB ignored these 
impacts, did not modify the SRIA, and did not undertake even a 
cursory analysis of the potential economic effects of the 
Amendments on trucking companies that had already complied with 
the regulation. 

CARB's failure to evaluate these impacts violates the APA. 
Although Section 11346.3, Subdivision (a)(2) requires CARB to 
"consider ... information supplied by interested parties," and 
numerous commenting parties testified about harm their businesses 
were suffering as a result of the Amendments, (AR at 3:692, 705, 
706—07, 713—1 4, 715, 719, 727, 730, 760, 776), there is no 
analysis in either the SRIA or the Fiscal Statement of the impacts 
to complaint trucking companies being undercut in the market by 
non—compliant trucking companies due to the Amendments. (See AR 
at 2:304—311; id. at 3:622-635.) Mbreover, although Section 
11346.3, Subdivision (c)(l)(B) requires an analysis of the 
potential "elimination of existing businesses within the state," 
the SRIA does not even mention the potential for trucking 
companies to go out of business as a result of competition from 
non-complaint trucking companies. Nor is there any discussion of 
Subdivision (c)(l)(A), which requires discussion of the potential 
l4CECGOl494 (2)—Mws 
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for the "elimination of jobs within the state" due to this 
competition. Further, while Subdivision (c)(1)(C) requires CARB 
to analyze the "competitive . . . disadvantages of businesses 
currently doing business within the state," there is no discussion 
or analysis of the testimony by representatives of numerous 
trucking explaining that they were at a severe competitive 
disadvantage compared to non-compliant truckers. (See Govt. Code, 
§ 11346.3, subd. (c)(1)(A)-(C).) Rather, in the final Fiscal 
Impact Statement, CARB's economic analysis is myopically limited 
to the "savings" non-compliant trucking companies would 
purportedly receive as a result of delayed compliance. (See, 
e.g., AR at 2:305.) 

Despite the evidence from compliant truckers that they would 
suffer economic hardship, Respondents argue CARB fully discharged 
its duties under Section 11346.3 and ll346.5(a)(8) because it (1) 

made an "initial determination" of the Amendments' economic 
impacts, (2) those findings were allegedly supported by evidence, 
and (3) it responded at a high level to concerns by compliance 
truckers. (Opposition at 30—33.) 

However, the "initial determination" in the SRIA merely 
evaluated the Amendments' "benefits," and did not include any 
analysis of the Amendments' potential "adverse economic impact[s]" 
on affected businesses, such as compliant trucking companies. 
(Govt. Code, §§ 11346.5, subd. (a)(8); see also id., § 11346.3.) 
Because the SRIA did not evaluate the potential "adverse" 
consequences of the Amendments, as required under the statute, the 
SRIA is inadequate. 
/// 
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At the September 18, 2015, hearing, Respondents asserted they 
are not required to analyze "all" economic impacts. This does not 
excuse Respondents from their obligation to "respond to the public 
comments and either change its proposal in response to the 
comments or explain why it has not." (western States Petroleum 
Assn. v. Bd. of Equalization (2013) 57 Cal.4th 401, 429 ["WSPA"].) 
Further, CARB's determination that the Amendments would have no 
"adverse economic impact[s]" must be supported by some evidence - 

i.e., "record facts, evidence, documents, testimony, or other 
evidence." (Govt. Code, §§ 11346.5(a)(8).) Although CARB Staff 
recognized that the Amendments could "be viewed as unfair" "to 
those fleets that have already made investment to comply," (AR at 
1:107), the pages referenced by Respondents show no effort to 
quantify the impact on compliant truckers, or otherwise perform 
any analysis beyond an acknowledgement that the Amendments could 
be viewed as "unfair" to compliant truckers. (See, e.g., AR at 
1:97, 106—109, 2:621-22, 628-3C.) Nor does the record contain any 
evidence that compliant truckers somehow would not be adversely 
impacted. (WSRA, supra, 57 Cal.4th at 431.) 

Rather than analyzing the impacts to compliant truckers, 
Respondents in their responses to comments merely attempted to 
justify the alleged economic benefits to non-compliant truckers: 

In [the Amendments], the Board carefully considered 
various options to find the best balance in providing 
additional flexibility for such fleets while 
minimizing the impacts to compliant fleets and 
retaining the air quality benefits of the regulation[, 
although CARE] recognizes that to those fleets that 
have already made investments to comply, providing 
additional flexibility can be viewed as unfair. 

/// 

/// 
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(AR at 1:107.) Again, however, Respondents performed no 
quantification of the adverse economic impacts of the Amendments 
to compliant truckers, and simply no evidentiary basis for CARB to 
conclude the alleged economic benefits outweigh those admittedly 
unfair adverse economic impacts, as required under Sections 
11346.3 and 11346.5 of the Government Code. 

Respondents' argument is also belied by the record, as 
compliant truckers offered extensive testimony explaining how they 
would be harmed by the Amendments. (See Opening Brief at 7—8, 35- 
36.) Among many other examples, compliant truckers offered 
testimony before CARB that noncompliant truckers were currently 
bidding jobs "for lower 28 money," (AR 3:705); that they were 
"willing to work for [lower rates]," (id.); that they were being 
told by non-compliant truckers that they are simply waiting for 
CARB to change its rules instead of complying, (AR at 3 :706-07); 
that non-compliant truckers were charging lower rates, (AR at 
3:713-14); that their compliant truckers "are parked while their 
[non-compliant] trucks are going in and out of the port," (AR at 
3:719); and that non-compliant truckers' overhead was less than 
that of compliant truckers, (see, e.g., AR at 3:727, 730.) 

In sum, by failing to address or consider the economic 
impacts raised by commenting parties, Respondents violated the 
APA. Thus, this Court grants Petitioners' request for issuance of 
a writ of mandate, and intends to enter judgment in favor of 
Petitioners on their Seventh Cause of Action. 

G. Petitioners' Request for Judicial Notice 
Petitioners request judicial notice of several documents, as 

specified in their (i) May 22, 2015, Request for Judicial Notice 
14CECG01494 (2)—MWS 
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in Support of Petitioners' Opening Brief, (ii) August 14, 2015, 
Request for Judicial Notice in Support of Petitioners' Reply 
Brief; and (iii) September 14, 2015, Supplemental Request for 
Judicial Notice in Support of Second Amended Verified Petition for 
Writ of Mandate and Complaint for Declaratory and Injunctive 
Relief, pursuant to Sections 452 and 453 of the Evidence Code. 
The Court finds that each of the documents submitted by 
Petitioners in their requests are properly the subject of judicial 
notice. Therefore, Petitioners' (i) May 22, 2015, Request for 
Judicial Notice in Support of Petitioners' Opening Brief, (ii) 
August 14, 2015, Request for Judicial Notice in Support of 
Petitioners' Reply Brief; and (iii) September 14, 2015, 
Supplemental Request for Judicial Notice in Support of Second 
Amended Verified Petition for Writ of Mandate and Complaint for 
Declaratory and Injunctive Relief are GRANTED. 

III. CONCLUSION 
For all of the foregoing reasons, the Court intends to issue 

a peremptory writ of mandate on Petitioners' Second Amended 
Petition for writ of Mandate, and intends to enter judgment in 
favor of Petitioners on each of Petitioners' causes of action. On 
Petitioners' Seventh Cause of Action, the Court intends to deny 
declaratory relief. 

Petitioners' (i) May 22, 2015, Request for Judicial Notice in 
Support of Petitioners' Opening Brief, (ii) August 14, 2015, 
Request for Judicial Notice in Support of Petitioners' Reply 
Brief; and (iii) September 14, 2015, Supplemental Request for 
Judicial Notice in Support of Second Amended Verified Petition for 
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1 writ of Mandate and Complaint for Declaratory and Injunctive 
2 Relief are GRANTED. 
3 The Court has received and considered the objections, 
4 responses, and proposed judgments of the parties following the 
5 filing of the Tentative Statement of Decision, and has made some 
6 modifications to the Final Statement of Decision as a result. In 
7 particular, the Court grants the requests for judicial notice by 
8 the Respondents filed July 15, 2015. 
9 Dated this ;1éé: day of June, 2016. 
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