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INTRODUCTION 

This petition pertains to the County of San Bernardino 's approval of a Minor Revision to 

An Approved Action ("Minor Revision") to Marina Point planned development project on. Big 

Bear Lake. The original project ("Project") previously underwent environmental review and has 

an EIR that was certified in 1991. Since 1991, the Project has continued to undergo 

environmental review from other governmental agencies as development progressed. The Project 

has also survived over a decade of litigation seeking to derail it.' Contrary to Petitioners' 

suggestions, Real Parties in Interest have prevailed in every lawsuit challenging the Project That 

litigation has merely succeeded in delaying the Project. The instant petition only serves to 

continue that trend. 

Here, Petitioners claim that a 2014 Project revision, ("Amended Plan') which decreased 

the number of residential units from 133 to 120, violates CEQA. As referenced above, this Project 

already has an EIR. There is a crucial difference between evaluating a Project at the outset and 

evaluating proposed changes to an approved Project. After an initial EIR is certified, there is a 

statutory presumption against additional environmental review. The County of San Bemardino's 

approval of the revised Project is reviewed under the substantial evidence test and this Court 

resolves reasonable doubts in the evidence in favor of the agency's actions. If substantial 

eVidence supports the County's determination, it must be upheld. 

All of Petitioners' claims lack merit. 

First, Petitioners attack the Amended Plan by falsely claiming the 1991 EIR does not 

exist. The record however clearly shows the 1991 environmental review and resulting 1991 EIR 

that was certified by the County in 1991. Even if this were not the case, Petitioners' claims are 

barred by the statute of limitations and by Petitioners' failure to exhaust their administrative 

remedies as they have never raised this argument with the County. Since many of Petitioners' 

arguments are premised upon the false assertion that there was no 1991 EIR, the vast majority of 

their arguments simply evaporate. 

Second, Petitioners' claim that further environmental review of the Amended Plan is 

- 1 - 

Opposition Brief to Petition for Writ 



1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

required under Public Resources Code § 21166 is also erroneous: 

(a) Petitioners incorrectly assert that the Amended Plan substantially increased in 

size. The record clearly establishes otherwise. The Amended Plan, the testimony from the Project 

engineer and the testimony from the County's Planning Director all establish the Amended Plan 

decreased in size. Petitioners' evidence to the contrary is merely a guestimate from Petitioner 

Friends of Big Bear Valley's (FBBV) executive director. Even if Petitioners' size calculations of 

the Amended Plan had any substance there still would not be a basis to grant the petition sinc.e. 

there is substantial evidence in the record to support the County's finding that the Project changes 

were minor and insignificant. 

(b) Petitioners incorrectly claim that the Amended Plan has resulted in more 

significant environmental impacts (i.e., impacts on the Bald Eagle, drought, etc.). These 

arguments are also based upon the false premise that the Amended Plan is larger. Also, this Court 

previously ruled in conjunction with Petitioners' motion for a preliminary injunction that the 

Petitioners' proffered evidence is insufficient to require further environmental review_ Further, 

there is clear evidence in the record to establish that the Amended Plan has no additional impacts 

on the Bald Eagle, water supply or other environmental issues. 

(c) Petitioners also incorrectly claini that the County failed to consider the 

Amended Plan's impact on greenhouse gas emissions. Again this argument is equally based on 

false premises — that there was no 1991 ElK and the Amended Plan has rsignifiantly increased the 

Project in size and envirorurrental impact. This claim also lacks merit because courts have held 

that greenhouse gas emissions were known by the late 1970s and, as such, cannot form the basis 

for further review of a Project certified in 1991. 

Finally, Petitioners' argue that the Project has expired. This argument is not new. Indeed, 

this Court has previously ruled twice that this claim is time barred, most recently in December of 

last year. Petitioners are also incorrect on the merits of this claim as the development has not 

expired. 
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STATEMENT OF FACTS 

A. The Property and 1983 Project and EIR 

The Marina Point property is located in the town of Fawnskin on the north shore of Big 

Bear Lake. (AR 14:3829) The property consists of 12.51 acres, a 3.5 acre commercial marina and 

zone of influence into the lake that is covered by a perpetual commercial boat landing permit with 

Big Bear Municipal Water District, the owner of the lake. (AR 13:3807) 

On May 2, 19$3, the County the 130264a of Supervisors approved a zoning change for the 

property to multi-family residential and approved a Large Scale Housing Plan for a 132-unit 

resort and approved an Environmental Impact Report ("EIR") associated with the project. (AR 

7:1895-1930) 

Time passed and Real Party in Interest, Marina Point Development Associates ("MPDA"), 

a new owner, had to reapply for Project approval after a water moratorium halted development 

and caused the Project to expire. (AR 1$:4277, 18:4880, fines 9-11.) MPDA applied to have the 

Pro.iect re-approved in 1990, which resulted in additional review by the US Army Corps of 
Engineers (ACOE), the U.S. Fish & Wildlife Service (USFWS) and the California Dept. of Fish 

& Game. (AR 3:688.) 

B. The 1991 EIR 

MDPA's application to reapprove the Project lead to further environmental review. In 

1991, the County as "Lead Agency" in the CEQA procesS prepared a Revised Initial 

Environmental Study ("Initial Study") on the final Project. (AR 3:688-706) In August 1991, the 

County filed a Notice of Preparation of Draft EIR. and than a Notice of Completion. 

On December 9 1991, the County Board of Supervisors approved the Preliminary and 

Final Development Plan ("FDP") for the Project, approved the tract map, adopted staff's findings, 

adopted the Statement of Overriding Considerations and certified the use of a single EIR for the 

Project. (AR 7:1833). On December 10, 1991, the County certified the Notice of Determination 

("NOD"). (AR 1:3) 
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The 1991 EIR was prepared in conjunction with an Initial Study that incorporated by 

reference relevant sections and information from the prior 1983 Project EIR as well as the 1988 

Bear Valley Community Plan EIR. (AR 3:688) The County's use of the 1983 EIR included 

updated analyses, including the following: 1991 Initial Environmental Study (AR 3: 688-706); 

Staff Report Findings (AR 3:737-745); Environmental Issues Analysis (AR 1:183-224); Water 

Feasibility Study (AR 1:226-234); Sewer Feasibility Study (AR 1 :236-242) Hydrology Study 

(AR 1:244-259); Traffic Study (AR 1:261-327); Geotechnical Eng:meeting Report OR 1:329-

373); Statement of Overriding Considerations (AR 3:635-652); Conditions of Approval (AR 

1:34-54); and Mitigation Monitoring Requirements (AR 3:653-686). 

In December 2000, the County approved the Project's final improvement plans, Final 

Subdivision Tract Map 12217 ("Tract Map") (AR V7 P1936-1938) and a related Composite 

Development Plan ("CDP") (AR V10 P289-2895) that provides precise details of the 

development. and Tequireutents prior to building permit issuance. On December 21, 2400 the 

County recorded a single Tract Map that subdivided the Property into 8 legal parcels, each 

representing a phase of the CDP and FDP after Real Parties entered security agreements and 

posted bonds that secured installation of all public improvements on all phases of Project. (AR 

6:1733-1784, 7: P1758-1804) 

C. Subsequent Environmental Review Before the Minor Revision 

The Project was then halted for many years due to litigation filed in 2004. (See below.) 

After MDPA prevailed in-that litigation, which was not until 2009, Project construction resumed-

in 2010. (see AR 18.-4r,S.8).) This led to further environmental assessments of the Project by 

various agencies, including the ACOE and USFWS. Id. Agency oversight resulted in more 

environmental studies including a series of biological assessments by conducted by Merkel & 

Associates in 2004, 2006 and 2007. (AR 17:4639-4783, 16:4338-4548, 14:3823-4043).1 These 

biological assessments cover many topics, including plant and animal life, and also include 

analysis of the Bald Eagle population in the area the Project's impact on Bald Eagles. (cf. AR 

' The Project was also subject 900 hours of ran site biological monitoring_ (Id. see also J 2:4842) 
- 4 - 
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3838, 3841, 3835-3861, 3882-3897.) Merkel & Associates concluded that Bald Eagles were not 

adversely affected by the Project construction. (AR 14:3897) 

D. Minor Revision to Site Plan & Addendum to EIR 

In March 2014, MPDA applied for a minor revision to the underlying development plan 

("Minor Revision") that proposed a density reduction of the Project's residential component from 

133 to 120 units. (AR 3:751, 755, 18:4832) By this time, the site was graded, old structures had 

been ckinolished, a block wall built and extensive shore-zone improvements had been completed. 

(AR 5:1367; see also 18:4848, 4858) 

The County Land Use Services Department prepared an Addendum to the 1991 EIR for 

the Minor Revision. (AR 1:7, 3:786-804) This Addendum describes the changes to the EIR 

necessary to achieve CEQA compliance for the proposed revisions to the Project, which was a 

reduced version of the Project described in the EIR. (AR 3:788-804). The Addendum provides 

15 pages of analysis of environmental issues and concludes that the proposed changes to the 

Project are minor and that there will be no new significant environmental impacts not previously 

disclosed in the EIR. (AR 3:788-789.) The Addendum references 32 documents, including 

permits and environmental documents prepared between 2004 -2007. (AR 3:802-804) 

Oh December 30 2014, the Minor Revision to an Approved Action was administratively 

approved by the County's Land Use Department. (AR 1:8.) Petitioners appealed the 

administrative decision based upon the Amended Plan's substantial increase in size and the 

alleged 2005 expiration of Project approvals. Petitioners never raised the claim that the 1991 EIR 

was non-existent. (AR 3:805-309; see alsol S:487)-4895, 4831-487.0.) This resulted in hearings 

before the. Planning Commission (AR 18:4871-4895) and the County Board of Supervisors (AR 

18:4831- 4870) in 2015. At the hearings, testimony was given about the size and environmental 

impact of the Amended Plan. Id. The changes to revised Project were set out in a site plan 

entitled "PLANNED DEVELOPMENT SITE PLAN, MINOR REVISION TO AN APPROVED 

ACTION 10-10-14", hereinafter referred to as the "Amended Plan. (AR 3:751.) The Amended 

Plan was prepared by a license professional engineer, Kenneth Discenza. (AR 3:751, AR 4879.) 
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The Amended Plan, which describes the changes to the Project, has notes that compare the 

original Project with the new revised Project. Id. There was testimony at the hearings about the 

size of the Amended Plan from both sides. (AR 18: 4871-4895, 18:4831-4870) Mr. Discenza, the 

Project engineer, testified to the Planning Commission and explained the Amended Plan. (AR 

18:4879-4883.) Mr. Discenza testified that Petitioners calculations regarding the size of the 

Amended Plan were incorrect and that the revised Amended Plan was actually smaller. (AR 

18:4282, lines 6-21; AR 1.3.-48.82, line 22 to 4333, line 3.) 

At the July 28, 2015 hearing before the Board of Supervisors, Mr. Discenza again 

explained that the Amended Plan was smaller, had less density, and again explained that 

Petitioners' estimates about the size of the Amended Plan were incorrect. (AR 18:4849-4851) 

The County's Planning Director, Terri Rahhal, agreed that Amended Plan was smaller than the 

original project (AR 18:4833-4834, 4859, [Ms. Rahhal explained that, "In terms of the intensity 

of the Amended Plan, the number of dwelling units determines the density and obviously that' s 

reduced from 133 to 120..") (AR 18:4859.) Ms. Rahhal and Mr. Discenza explained that 

Petitioners were incorrectly basing their calculations on building envelopes and were assuming 

the entire envelope would be used. (AR 18:4849, line 27 to 4851, line 2; 18:4859-4860, 18:4861, 

lines Y1 to 15.) As Ms. Rahhal explained: 

. . . But in addition to that, what is shown on the site plan that 
people I thinkhave interpreted as the floor area of the residence of 
5,000 square feet, that's a building envelope. That's a maximum 
area within which you can place a structure. Doesn't necessarily 
mean that that will be the footprint of the structure. And we have 
on this plan an indication from the developer that what is proposed 
for those 10 units will be and ire don't have architectural plans
yet, but that it will be within the range of 3,500 to 6,500 square 
feet and that would be the floor area. 

AR 18:4859) 

After the hearing, Board of Supervisors denied the appeal and appmved the Minor 

Revision. (AR 18:4868-4870, 4895, AR 1:8-33) A new NOD was filed on July 29, 2015. (AR 

1:1-2). 
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E. Prior Litigation Regarding the Marina Point Project 

I. The 2004 State Litigation 

As referenced above, this Project has been the subject of over a decade of litigation. The 

Friends of Fawnskin and Center for Biological Diversity filed a petition for writ of mandate in 

this Court in February 2004 challenging the validity of the underlying the development approvals 

and sufficiency of the existing 1991 EIR. (UN #1, Case No. SCVSS 111660) CZ) Petitioners 

argued inter alia that the Project's 2..ppsoval, had expired because a tract map Was not timely 

recorded and no building permit was obtained within five years of the Project's initial approval. 

(RJN #2 2004 Petition, 11146,110.) The court disagreed and dismissed the petition in its entirety in 

2006. (RJN #3, Notice of Ruling, AR 17:4561-4565) The court ruled that the petitioners' claims 

were time barred under Government Code §66499.37 and rejected the claims that "substantial 

changes" required a new EIR stating, "the circumstances have not changed enough to justify the 

preparation of a supplemental aft fcl. 

2. 2004 Federal Litigation 

The Friends of Fawnskin and Center for Biological DiVersity also filed suit against Real 

Parties in Federal District Court in 2004, alleging violations of the Clean Water Act and the 

.federal Endangered Species Act. (AR 16:4309-4329) District Court judge Manuel Real initially 

found violations and enjoined work on the Project for more than five (5) years, from April 16, • 

2004 through September 9,2009. Id. The plaintiffs' victory in the trial court was overturned on 

appeal. In 2009, the Ninth Circuit reversed the District-Court and dissolved the injunction. (AR. 

16:4334-4332.) However, the federal VYLIrt litigation precluded Project development for 5 )fears; - 

which recommenced in 2010 as explained above. 

3. The 2014 State Litigation 

In 2014, Petitioner Friends of Big Bear Valley (FBBV) filed a writ petition in this Court 

claiming the County had violated CEQA and the County Development Code ("CDC"). (RJN #4 

Friends of Big Bear Valley v. County of San Bernardino et al. CIDVS 1409159.) Reminiscent of 

2004 state court litigation, FBBV claimed inter alia that the development approval had expired 
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and required a new EIR (RJN: #5, CIDVS 1409159, First Amended Petition, 1 1: 23-27., 12:1-14.) 

In December of 2015, this Court rejected the petition ruling the claims were barred by statute of 

limitations under Gov't Code Section 66499.37. (FUN #6, Notice of Ruling and Minute Order.) 

ARGUMENT 

A. Applicable Standard of Review 

1. The presumption against further review when an EIR exists. 

There is a crucial difference between evaluating a Project at the outset and evaluating 

proposed changes to an approved Project. After an initial EIR is certified, there is a statutory 

presumption against additional environmental review. (Moss v. County of Humboldt (2008) 162 

Cal.App.4th 1041, 1049-1050.) When a CEQA document has already been prepared for a 

Project, the otherwise applicable low threshold requirement for preparation of an EIR no longer 

applies. (Fund for Environmental Defense v. County of Orange (1988) 204 Ca1.App.3d 1538, 

1544.) As the courts have observed, the statutory presumption flips in favor of the [agency] and 

against farther review ...l_sit-etion 21166 tames into play precisely because in-depth review has 

already occurred, [and] the time for challenging the sufficiency of the original EIR has long since 

expired .... " (Moss v. County of Humboldt, (2008) 162 Cal. App: 4th 1041, 1049- 1050.) 

When a previously-approved CEQA project is modified, additional CEQA review cannot 

be required unless one of three narrow circumstances is present: (1) substantial Changes are 

proposed in the project which will require major revisions of the environmental impact report; (2) 

silbstantial changes occur with respect to the circumstances under which the project is being 

undertaken which will require maior revisions in the EIR; or (3) new information, which was not 

known and could not have been known at the time the EIR was certified as complete, becomes 

available. (Pub. Resources Code §21166.) 

An agency considering proposed changes to a project after it adopted an EIR must first 

determine whether the changes are "substantial," such that "major revisions" to the CEQA 

document will be required "due to the involvement of new significant environmental effects or a 

substantial increase in the severity of previously identified significant effects.— (CEQA 
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Guidelines §15162(a).) This analysis requires the agency to consider the scope, nature and 

potential environmental effects of the project modifications in light of the analysis set forth in the 

existing EIR. (See, Mani Brothers Real Estate Group v. City of Los Angeles (2007) 153 

Ca1.App.4th 1385, 1402; River Valley Preservation project v. Metropolitan Transit ➢ev. Board 

(1995)37 Ca1.App.4th 154, 176-177.) 

Hence, the question at hand is "whether circumstances have changed enough to justify 

repeating a substantial portion of the process." (Citizens Against Airport Pollution v. City of San 

Jose, (2014) 227 Cal. App. 4th 788, 796.) "We review the city's determination that the conditions 

requiring preparation of a subsequent. EIR or supplement to an EIR were not present under the 

substantial evidence standard." (Federation of Hillside & Canyon Assns. v. City of Los Angeles 

(2004) 126 Cal.App.4th 1180, 1200.) 

Hence, if there is substantial evidence to support the County's decision that no further 

environmental review was required, then the instant petition must be denied. Id. 

2. The substantial evidence test applies to the agency's determination not to 
conduct further environmental review. 

Whether an agency should have prepared a Subsequent EIR or Supplement to a prior EIR 

is not reviewed under the "fair argument" test, but under a much more deferential standard of 

review, that is, whether there is substantial evidence to support the agency's determination that the 

changes in the project or surrounding circumstances or new information were not so substantial as 

to require major modifications to the EIR. (Latinos Unidos de Napa v. City of Napa, (2013) 221 

Cal. App. 4th 192, 200-202.) 

In applying the substantial evidence standard, the reviewing court must resolve reasonable 

doubts in favor of the administrative finding and decision. (Laurel Heights Improvement Assn. v. 

Regents of University of California (1988) 47 Ca1.3d 376, 392-393.) The CEQA Guidelines 

define "substantial evidence" as "enough relevant information and reasonable inferences from this 

information that a fair argument can be made to support a conclusion, even though other 

conclusions might also be reached." (Id. citing and quoting CEQA Guidelines, § 15384(a).) "A 

court may not set aside an agency's approval of an EIR on the ground that an opposite conclusion 
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(AR 3:635) 

would have been equally or more reasonable." Id. "A court's task is not to weigh conflicting 

evidence and determine who has the better argument when the dispute is whether adverse effects 

have been mitigated or could be better mitigated." Id. 

3. The substantial evidence test also applies to the agency's determination to 

prepare an Addendum to the E111.. 

The deferential substantial evidence test also applies to an agency's decision to use an 

Addendum to an EIR. (Citizens Against Airport Pollution v. City of San Jose (2014) 227 

Cal.App.4th 788, 804.) An Addendum to an EIR is appropriate, rather than a Subsequent EIR or a 

Supplement to the EIR, when there are only minor technical changes or additions that do not raise 

important new issues about the significant effects on the environment. (Id. at 796-797.) It should 

contain a brief explanation of -why a subsequent EIR was not required. (IA) The Addendum need 

not be circulated to the priblic_ (Id) 

B. PETIONERS ARGUMENTS LACK MERIT 

1. Petitioners claims premised upon the alleged non-existent 1991 EIR lack 
merit 

a. The 1991 E'ER exists 

Petitioners contend the "the so-called 1991 EIR does not exist." (Opening Brief "OB" 

1:24-25.) More specifically, Petitioners argue that Addendum fails as an informational document 

because it is misleading because it refers to a 1991 EIR that does not exist. (OB 7:24-26.) This 

non-existent 1991 HR is the premise for a number of Petitioners' arguments. Petitioners' 

assertion is patently false as the, record clearly establishes the existence of the 1991 EIR. 

While it is certainly true that 1991 EIR relied upon the 1983 OR, there is nothing wrong 

with that. The documentation in the record supporting the 1991 RIR explains that 

The current [1991J Project employs the use oldie 1983 Project 
EIR along with overriding considerations on cumulative significant 
traffic and water consumption Issues pursuant to CEQA 
Guidelines, Section 15153. The Project 1983 EIR is utilized 
because the present design issues, circumstances and impacts are 
similar to the 1983 Project." 
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CEQA Guideline 15153 provides that ". . .the Lead Agency may use an earlier EIR 

prepared in connection with an earlier project to apply to a later project, if the circumstances of 

the projects are essentially the same." (CEQA Guidelines 15153(a).) Indeed, subsection 

15153(b)(1) authorizes the use of an "initial Study" for this purpose, which is precisely what the 

County did here in 1991. (AR 3:635, 3:688-706.) The County prepared an "Initial Study" and 

determined that the 1983 project and the 1991 project were essentially the same as set out in 

section 15153(a). (AR 3:688, 3:705, 1:193) The County utilized the Initial Study to determine 

whether the prior EIR would adequately describe the general environmental setting of the project, 

the significant environmental impacts of the project and the alternatives related to each significant 

impact as authorized by section 15153(b)(1). (AR 3:689-704) 

As referenced in the Statement of Facts, the environmental review performed in 1991 was 

quite substantial and involved a number of studies.2

On December 9, 1991, after the County studied the Project development plans and 

environmental documents, the County Board Supervisors approved the 1991 Project, adopted. the 

findings of County Staff in regards to the Project, including the Statement of Overriding Concerns 

prepared by staff, and directed the Clerk to a file a Notice of Determination. (AR 7:1833.) The 

Notice of Determination was issued the following day, on December 10, 1991, certifying that 

"The Project will have a significant effect on the environment" (AR 1:3); that "An Environmental 

Impact was prepared pursuant to the provisions of CEQA." (Id.); that "Mitigation measures were 

made a condition.of the approval of the Project"; (Id.) "A statement of overriding considerations 

was adopted for this Project;" (Id.) and that "Findings were made pursuant to the provisions of 

CEQA." (Id.) The Notice of Determination goes on to certify that "the final EIR with comments 

and responses and record of Project approved is available to the General Public . ." for review 

arid provides the address. (Id.) 

2 These studies included in the 1991 environmental review include:1991 Initial Environmental Study (AR 
3: 688-706), Staff Report Findings (AR 3:737-745); Environmental Issues Analysis (AR 1:183-224 ); Water Feasibility Study (AR 1:226-234); Sewer Feasibility Study (AR 1:236-242), Hydrology Study (AR 1: P244-259); Traffic Reports, (AR 1:261- 327); Geotechnical Engineering Report (AR 1:329-373); 
Statement of Overriding Considerations (AR 3:635-652); Conditions of Approval (AR 1:34-54); and 
Mitigation Monitoring Requirements (AR 3:653-686). 
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EIR. 

b. Even if there was no 1991 EIR, the statute of limitations has run. 

"CEQA provides unusually short statutes of limitations on filing court challenges to the 

approval of projects under the act." (CEQA Guidelines, §15112(a).) The statute of limitations 

periods are not public review periods or waiting periods for the person whose project has been 

appioved. (CEQA Guidelines, §15112(b).) The project sponsor may proceed to carry out the 

project as soon as the necessary permits have been granted. (id) "The statute of limitations cuts 

off the right of another person to file a court action challenging approval of the project after the 

specified time period has expired." (CEQA Guidelines, §15112(b); Pub. Resources Code 

§21167(a)-(e); Communities For A Better Environment v. South Coast Air Quality Mgmt. Dist. 

(2010) 48 Cal.4th 310, 325.) 

Public Resources Code § 21167 establishes several categories of challenges to the 

approval of a project subject to CEQA and sets forth the corresponding statute of limitation for 

each. Four of these categories govern challenges where a Notice of Determination (NOD) was 

filed by a local agency and also where the challenging party alleges: (1) that the agency has 

improperly *determined whether a project may have a significant effect on the environment 

[subdivision (b)]; (2) that an environmental-impact report does not comply with CEQA 

[subdivision (c)]; (3) that the agency improperly determined a project is not subject to CEQA 

[subdivision (d)J; or (4) that some other.act or omission of the agency does not comply with 

CE,QA. tsuladivision (e)1. (Pula. Resources Code § 21167.) 

For each of the types of challenges set forth in § 21167(b)-(e), the limitations period is 30 

or 35 days and is triggered by the filing of a NOD. (Pub. Resources Code §21167(b)-(e); See also, 

CEQA Guidelines §15112(c)(1) [providing specifically that the30-day limitations period applies 

where a party has filed a NOD pursuant to CEQA Guidelines].) The filing of a facially valid 

NOD triggers these limitation periods, even assuming the underlying project approval was invalid 
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under a city ordinance. (See, Stockton Citizens for Sensible Planning v. City of Stockton (2010) 48 

Ca1.4th 481, 505.) 

Here, the Notice of Determination for this Project was issued in December of 1991. (AR 

1:3). The time to challenge the 1991 EIR and approved Project, which occurred more than 20 

years ago, has long since passed. 

c. Petitioners failed to raise this argument before the County, so they.
have failed to exhaust the administrative remedies. 

Petitioners have also failed to exhaust their administrative remedies regarding what 

occurred in 1991, including whether there is a 1991 LIR. The exhaustion requirement has been 

explained thus: "In order to attack a decision that is subject to CEQA, the alleged grounds for 

noncompliance must have been presented to the public agency, and the person attacking the 

decision must have raised some objection during the administrative proceedings." (Citizens 

Against Airport Pollution v. City of San Jose (21314) 227 Ca1.App.44h 788, 798.) Here, 

Petitioners never complained to the County in their appeals of the approval of the Amended Plan 

that the Addendum was invalid because it referred to a non-existent 1991 EIR. This failure bars 

Petitioners from raising that claim now. (AR 3:805-809; see also18:4871-4895,4831-4870.) 

2. The Addendum is not misleading. 

Petitioners incorrectly argue that the Addendum contains false and misleading information 

concerning the Amended Plan claiming that Amended Plan has lower density. (Opening Brief, 

10:26-11:3.) Even if Petitioners had lit ubented competent evidence that the Project had increased 

in size, the standard of review that applies here (to a previously approved Project and certified 

EIR) would still require the instant petition to be denied. The decision of the administrative 

agency will be 'sustained if it is supported by substantial evidence. (Snarled Traffic Obstructs 

Progress v. City & County of San Francisco, (1999) 74 Ca1.App.4th 793, 800.) The fact that there 

is other evidence or that reasonable minds could differ is not basis to overturn the approval of the 

minor revision. (See Laurel Heights Improvement Assn. v. Regents of University of California 

(1988) 47 Ca1.3d 376, 392-393.) 
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a. The evidence supports the finding that the revised Project is smaller. 

The Amended Plan was prepared by a professional engineer. (AR 3:751, AR 18:4879.) 

The Amended Plan, on the bottom left hand side, contains analysis and calculations comparing 

the size of the prior approved Project ("Building Program 1/10/14") with Amended Plan 

("Building Program 08/18/14) and provides Lot Coverage Analysis which establishes that total 

site coverage of structures of revised Project is reduced to 3.26 acres from 3.30 acres. (AR 3:751 

"Lot Coverage Analysis"). A blow up of that plan is being submitted with this brief as Exhibit A, 

which is page AR 3:751 of the record, so the Court can read it if needed. 

The Project engineer established that the Alternative plan was smaller and had less 

density. (AR 18:4849-4851) The County's Planning Director, Terri Rahhal, agreed that the 

Amended Plan was a reduced Project. (AR 18:4833-4834, 4859.) 

That Amended Plan, the corroborative testimony from the Project engineer, and the 

corroborative testimony fiom County's Planning Director, all confirm that the Amended Plan is 

smaller than the original approved Project. (See AR 18: 4833734, 4849-51, 4859, 4882-83) The 

Amended Site Plan and testimony from Project engineer and Planning Director unigutio_nably 

- constitutes substantial evidence to support the County's finding. This ends the inquiry, and the 

court need read no further. However, in abundance of caution Real Parties will explain why 

Petitioners contentions are devoid of any merit whatsoever and are truly nonsensical. 

Petitioners contend that the overall site coverage of structures on the amended Project has 

increased. They argue the original Project was 3.3 acres and the amended Project is 3.37 acres, 

not 3.26 acres as noted onthe Alternate Plan. (AR 7-.182(3) First, the court should undentand the 

"factual" basis for Petitioners' argument which comes from Sandy Steers, the Executive Director 

of Petitioner FOBBV. (AR 11:3109.) Ms. Steers' re-interpretation of the Amended Site Plan is 

based on her measurements of building envelopes set out on the Amended Site Plan's 10 site-

condos. (AR 11:3017-3018.) Based on the scale contained on the Amended Site Plan of "1 inch 

equals 30 feet" scale, Ms. Steers apparently used a ruler to measure the building envelopes on the 

10 home detached home sites to opine that the lot coverage analysis provided in the Amended 
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Plan prepared by a professional engineer was incorrect — she "calculated" that the "footprints" of 

the 10 homes sites add 3,109 square feet or .07 acres making the site coverage 3.37 acres, not the 

3.26 acres indicated on the Amended Site Plan. (Id.) Ms. Steers also interprets the plans as 

adding 364,344 additional square feet of interior living space, an increase of 38% increase in size 

of the Project. (AR 11:3018-3019.) 

Ms. Steers' guesstimates about the possible size of the homes to be built on the site-

condos cannot contradict what was prepared by a professional, engineer and reviewed by the 

professionals within the County Building Department. There is no evidence whatsoever in the 

record to establish Ms. Steers has the ability to interpret the Amended Plan, contradict 

professional engineers or offer opinions that the plan contains incorrect calculations. Petitioners 

have provided no evidence from any competent expert (engineer, architect or otherwise) to 

suggest that the statements or calculations contained in the Amended Site Plan are incorrect. 

Statements from Ms. Steers and Petitioners' attorneys, who have no engineering expertise, fail to 

constitute any evidence, let alone substantial evidence for this position_ 

Furthermore, Petitioners' purported increase to the size of the development also fails to 

appreciate how setbacks, building code requirements and HOA design guidelines will impact the 

ultimate size of the buildings that are actually constructed in the building envelopes. *(See AR 

18:4559, relating to the lack of architectural plans.) 

Moredver, Petitioners fail to understand that impact of residential projects is based on unit 

density. (AR 18:4864)3 Residential developments aremensured by the minimr of units per acre, 

not the ultimate square footage of the buildings constructed. (Id.) The size of a house or condo 

will not accurately determine the number of people who end up living there. (18:4865.)4 As the 

Panning Director, Terri Rahhal, testified: "We measure the intensity of a residential project by the 
number of dwelling unit and the density or the number of units per acre. And many of the factors or 
impacts that you would measure for the intensity of the project have to do with how many units there are. 
That's how you determine the trip generation for traffic and how many utility connections there will be. 
It's a number of dwellings." (18:4864) 
4 Ms. Rahhal testified, "Normally we think the size of a dwelling unit doesn't really increase, for instance, 
the number of people that utilize it. I mean, think of some of the very large homes that you know might 
only have a couple of people living there versus a very, very small house could have a very large family in 
it. It's a household that occupies the dwelling unit. It's not necessarily the larger the floor area, the more 
people will be inside.. (AR l8.:486.5.) 
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Planning Director, Tern Rahhal testified, it's the number dwelling units that count "In terms of 

the intensity of the Project, the number of dwelling units determines the density and obviously 

that's reduced from 133 to 120." (AR 18:4859.) Petitioners have not and cannot explain why 

reliance upon this measure of density is unreasonable.5

b. Petitioners' own calculations show the Amended Plan is less than 

10% larger than the Project and under the CDC must be approved 

-without further environmental review. 

Petitioners argue that the overall site coverage (footprints) of structures is 3.37 acres, or 

146,797 square feet (1 acre = 43,560 square feet) instead of 3.3 acres, or 143,748 square feet 

noted on the original Project. The alleged difference of 3,049 square feet would translate into a 

2.12 % increase from the original Project. (3,049 sf / 143,748). Hence, even if Petitioners' 

calculation were correct, the County Development Code considers up to a 10% increase of the 

site coverage of structures from the original Project to be a minor revision. (CDC § 85.12.030; 

AR 18:458.) Hence, the County was Itcpaited to approve the Minor Revision and no discretionary 

review was involved. 

3. Petitioners' argument that there is 'a new Project is false. 

Petitioners' assertion that the 1991 Project is "an entirely different Project" is false and 

unsupported by the record. Petitioners again proclaim "There is no evidenceof an 'updated EIR' 

in the record" and that the "Marina Cove" Project referenced in 1983 is completely different from 

the "Marina Point"Project refereneed in 1991. (013 9:24-25, 12'.19-24.) 

First, Petitioners argument is premised upon the assumption that there was noE1R in 

1991, which is false for the reasons explained supra. There was a 1991 EJR containing a 

substantial amount of environmental review. Second, the assertion that there are significant 

'Also, since there are no structures shown in the building envelopes on the 10 site-condos, Petitioners use 
the maximum building envelope to be the footprint of the structure which is not the same as a building envelope. Building envelopes define the maximum boundaries that footprints must fall within. Here, as shown above, the County understood that concept which the- Addendum refers approximations with respect to the 4,500 square foot buifdabie footprints. Furthermore, since there was no change to maximum 
height limitations (AR 18: 4826-4827), this coupled with an overall reduction in footprint, the overall size of buildings has decreased Interior square footage therefore has no application the size of the project. 
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differences between the 1983 project and the 1991 Project is belied by the record. (AR 1:193, 

3:635, 3:688, 3:705.) Perhaps the easiest way to establish this is the Table set out on AR 1:193, 

which compares the 1983 project to the 1991 Project and shows the two are virtually indicial. 

(AR 1:193.) 

4. Petitioners' claim that further environmental review is required under 
Public Resources Code § 21166 is without merit. 

Petitioners' contentions that further environmental review is required under Public 

Resources Code § 21166 are that: (1) the Amended Plan increased the Project substantially in 

size, (2) that there are changed circumstances resulting in more significant environmental impacts 

(i.e., impacts on the Bald Eagle) and (3) that the County failed to consider the revised Project's 

impact cm greenhouse gas emissions. All of these arguments lack merit. Petitioners have not met 

their burden of proof on these claims and there is substantial evidence to support the County's 

determination that no further review was required. Indeed, the evidence showed that further 

review was prohibited. 

a. The Project has not increased in size. 

As explained in detail above, there is no substantial evidence to support 

Petitioner's contention that Amended Plan is significantly larger. Hence, the petition must be 

rejected.' 

b. There are no changed circumstances resuiting in more significant 
environmental impacts. 

L .BaldErigles 

Plaintiffs' principle argument here relates to the Bald Eagle and is based on the 

declaration of Timothy Krantz. (AR 3:2.13-B31.) This is the same decididtion that Petitioners 

6 Petitioners reliance on American Canyon Community United for Responsible Growth v. City of American 
Canyon (2016)145 Cal.App4th 1062, is raivplar-eci. That case irivcilvei a retail prciSegrt that increased in 
size. The court found that there was no substantial evidence that the int:lease in size of the retail center 
would not impact traffic to that shopping center. First, as shown above, here the Marina Point Project has 
decreased in size. Second, American Canyon involved a retail center, not a residential project. Petitioners 
have not suggested or explained how the County which based its decision on the number of residential 
units rather than square feet is unreasonable. In essence, Petitioners' position stems from the false and 
unsupported premise that a larger unit necessarily means more inhabitants. The County's use of units as 
opposed to square footage is reasonable, based upon substantial evidence and must be uplicki 
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submitted in support of their motion for a preliminary injunction. Id. As this Court has 

previously ruled, Mr. Krantz's declaration is insufficient to show further environmental review 

was required: 

Although Krantz makes certain attestations regarding the current 
state of the bald eagle population, it appears that he does not 
provide any new information that is of substantial importance to 
the Project. Krantz attests that a small year round bald eagle 
presence has been noticed near the Project site since 2011. [Krantz 
Decl. ¶ 10.] However, he also attests that the needs of wintering 
bald eagles and year-ruund bald eagles are the same. (Id., at t . 11.1 
In the 1983 FIR, the impact of the Project on the wintering bald 
eagle population was considered, and certain mitivtion measures 
were put in place as conditions for approval. [See, Steers Decl., 
Exh. A at p. 14.] In addition, in 1992, certain revised conditions of 
approval were put in place regarding the removal of trees from the 
site, as well the alteration of any wetland habitats. [Steers Decl., 
Exh. El p. 3.) 'Therefore, as to the 'paid eagle population, it appears 
that the original approvals considered the impact of the Project on 
these birds, and Petitioners have not provided any new information 
of substantial importance that would trigger additional 
environmental review on this issue. 
(AR 3:847) 

This Court's prior determination is correct, and Petitioners have not offered any 

additional evidence about Bald Eagles. Even if Mr. Krantz's declaration were substantial 

evidence, the County's action approving the Minor Revision must be approved since the record, 

which includes reports from other experts, established there was no significant impact on bald 

eagles. 

The Addendum to the EIR addresses the Bald Eagles: The Addendum references 

consultation with ACOE and USFWS, contains an analysis of the Bald Eagles and concludes 

existing measures reduce the impact to a less-than-significant level. (AR 3:793-794) 

Additionally, the Addendum to the E1R references a number of studies, which include 

Biological Assessments, establishing that the Bald Eagles are not impacted. (AR 3:802-804) In 

one of those referenced documents, a Biological Assessment conducted by Merkel & Associates 

in 2007 for shore-zone work, it was noted: 

In addition, no trees are located in the proposed work area and no 
trees on the adjacent MPDA property are nest trees, roost trees or 
frequently-used perch trees by the bald eagle. Considerable 
monitoring of the proposed work area and MPDA property further 
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suggests very rare presence of bald eagles on the site. (AR 
14:3841.) 
. . . 
There are no night roosts on the proposed work area or the MPDA 
property. (AR 14:3848.) 
. . . 
No trees, including recorded frequently used perch trees or 
characteristic preferred perch trees, occur on the proposed work 
area or the MPDA property, as discussed in more detail in the 
perch tree analysis on page 47. (AR 14:3849.) 
. . . 
According to Walton (2005), wintering bald eagles forage near 
marinas, lakeside homes, and other human facilities despite the 
close proximity to human activity. In addition, Walton (2005) 
states that the proposed work and the future upland development 
will not exclude bald eagles from foraging in the project area after 
the project is complete. Additional human activities anticipated to 
occur on the MPDA property should not result in cumulative 
adverse effects to foraging bald eagles. (AR 14:3893) 

The above is substantial evidence supporting the County's finding and ends the inquiry. 

(Snarled Traffic Obstructs Progress v. City & County of San Francisco, (1999) 74 Ca1.App.4th 

793, 800.) It matters not that Petitioners have an expert who disagrees. (See Laurel Heights 

Improvement Assn. v. Regents of University of California (1988) 47 Ca1.3d 376, 392-393.) 

ii. Drought, Water and Fire 

Petitioners' arguments about increased fire hazard (Opening Brief,17:28-18:8), - historical 

drought" and "water supplies" fail for the same reasons set out immediately above. Again, these 

arguments stem from a false premise - that the revised Project has increased in size and 

environmental significance. Additionally, the Project EIR addressed these issues. The 1991 

review addressed both "Water Supply/Quality" (AR 3:694) and "Fire Hazards" (AR 3:690-691). 

The Addendum equally addressed these issues - "Water Supply/Quality" (AR 3:794-795) and 

"Fire Hazards" (AR 3:800) and determines that impacts are sufficiently addressed. 

Also, Petitioners proffer no evidence regarding drought conditions and its impact on water 

supply in the area. Moreover, Petitioners disregard DWP's 2014 Bear Valley Groundwater basin 

report and the Elevation Monitoring Plan that determined there is excess capacity to serve the 

Project and future developments in the Fawnskin area. (AR 15:4041 1070). Since the County's 

findings are based on substantial evidence in the record, they cannot be overturned. 
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iii. Petitioners' Greenhouse Gas Emissions (GGE) argument also 
lacks merit. 

The GGE argument premised upon the "no 1991 M." argument. Petitioners believe that 

if they can knock out the 1991 EIR, they can argue GGE could not have been addressed in 1983 . 

As shown above, there was a 1991 EIR. Even if that were no 1991 EIR, Petitioners argument 

about GGE lacks merit. 

As stated in Citizens for Responsible Equitable Environmental Development v. City of San 

Diego (2011) 196 Ca1.App.4th 515, general, unelaborated objections such as, "Global climate 

change has been raised as a significant environmental issue that has been frequently analyzed in 

current environmental documents," and the "Project wilt cause direct and indirect greenhouse-gas 

emissions that, when considered cumulatively, are significant" are not sufficient to give rise to 

further environmental review. (Citizens for Responsible Equitable Environmental Development 

v. City of San Diego (2011) 196 Ca1.App.4th 515, 530-531.) In order, to exhaust administrative 

remedies, the objections must be sufficiently specific so that the agency has the opportunity to 

evaluate and respond to them. "If that were not the case, virtually every Project approval would 

be subject to litigation on new or expanded issues." Id. Petitioners failed meet this requirement. 

Additionally, under subdivision (c) of Public Resources Code section 2/166, an agency 

may not require an SEIR nn1F,ss "Mew information, which was not known and could not have 

been known at the time the [EIR] was certified as complete, becomes available." (Id. at 532.) 

Citizens for Responsible Equitable Environmental Development noted that climate change was 

not new information in 1994: "An SEIR is not required absent new information, and . . . 

information on the effect of greenhouse gas emissions on climate was known long before the 

City approved the 1994 FEIR." (Id. at 531, emphasis added.) The court explained that GGE came 
to light in the late 1970s and referenced Congress' enaawenr of the National Climate Program 

Act in 1978. Id. Hence, Petitioners cannot prove GGE were unknown in 1991_ 
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Also, the Minor Revision, like the original Project, is conditioned on complying with all 

current emissions control regulations and catalytic converters are required on all fireplaces. (AR 

3:794)7

5. Petitioners' argument that the underlying development has expired is 
without merit. 

a. As this Court has previously ruled, these claims are time barred. 

Petitioners have twice before argued to this Court that the Marina Point development 

Project has expired, in 2004 and 2014. Both times, this Court has rejected Petitioners claim 

finding them barred by the statute of limitations. The most recent ruling was from this Court in 

Friends of Fawnskin v. County of San Bernardino, Case CIVDS1409159 in December of 2015. 

Here, Petitioners once again endeavor to plead around the strict statute of /imitation set 

out in Govt. Code § 66499.47, this time focusing on the County's approval of the Amended Plan 

(omitting relevant dates and facts) and construing it as discretionary (versus an administrative) 

actions. By dropping reference to the four County permits issued to MPDA, Petitioners assert 

their action to set aside the Minor Revision was filed within 90 days of approval, which they 

somehow infer negates the statute of limitations and allows them to reargue the expiration claim. 

Nevertheless, -Petitioners' challenge to the same underlying Project approvals fails for the same 

reasons as previously stated by this Court — they are time barred. 

As this Court'S December 2015minute order that stated: 

IF PETITIONERS ARE CLAIMING THAT THE CHALLENGED 
PERMITS ARE NULL AND VOID BECAUSE THE PLANNED 
DEVELOPMENT PERMIT HAD EXPIRED, THEN 
PETITIONERS SHOULD HAVE MOUNTED A CHALLENGE 
WITHIN 90 DAYS TO THE FIRST DISCRETIONARY 
DECISION BY COUNTY - THE ISSUANCE OF TEE 2011 
GRADING PERMIT - THAT ALLEGEDLY VIOLATED THE 
CODE ON THIS GROUND . . . IF PETITIONERS HAD 
OPPOSED THE 2011 GRADING PERMIT WITHIN THE FIRST 
90 DAYS AFTER ITS ISSUANCE, THEY MAY HAVE BEEN 
ABLE TO MOUNT A SUCCESSFUL CHALLENGE. 
HOWEVER, PETITIONERS CANNOT NOW REVIVE AN 
OPPOSITION TO COUNTY'S DECISIONS THAT WERE IN 

' Also, an Addendum to an EIR is only required to assess the impacts described in the EIR on the original 
Project to those of the revised Project. Here, the Amended Site Plan was also a non-discretionary approval 
of a minor revision_ under the CDC and no suppLementat or new EIR is. required_ 
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VIOLATION OF THE CODE BY SIMPLY CHALLENGING 
THE MOST RECENT DECISION. ACCORDINGLY, 
PETITIONERS CLAIMS ARE TIME-BARRED_ AS A RESULT, 
THE ISSUE REGARDING THE CORRECT INTERPRETATION 
OF SECTION 86.06.060(A)(5)(B) DOES NOT NEED TO BE 
REACHED. 

THE WRIT IS DENIED ON THE GROUNDS THAT THE 
CLAIMS ARE TIME-BARRED UNDER GOVT. CODE 
SECTION" 66499.47. 

(RJN, #6 Minute Order Dated 12/11/15, and Judgment in Fawnskin v. County of San Bernardino, 
Case CIVDS1409159.) 

The 90-day limitations period set forth in Govt. Code §66499.37 applies to any attack on 

an agency's decision "concerning a subdivision" or "any ..: determination taken, done or made 

prior to such decision." (Govt. Code §66499.37.) 

The 90-day limitations period applies to all types of actions seeking review of a legislative 

or advisory body's (Land Use Department's, CDC § 87.01.060(a)) subdivision-related decisions, 

regardless of the legal basis. (Friends of Riverside's Hills v. City of Riverside (2008) 168 

Ca1.App_4th 743, 750.) The 90-day service of summons requirement to decisions concerning 

subdivisions applies to CEQA causes of action concerning a subdivision. In Torrey Hills Comm. 

Coalition v. City of San Diego (2010) 186 Cal.App.4th 429, a community group petitioned for 

writ of mandate challenging the city's approvals relating to a development project on grounds that 

the approvals, including approval of a subdivision-map, violated CEQA. The court rejected the 

statute of limitations set forth by CEQA, and emphatically adopted the view articulated by . 

numerous courts of appeal that the "90 day retirmerrt applies to all types. of actions seeking 

review of a legislative or advisory body's subdivision-related decisions under the SMA, 

regardless of the legal basis." (Id. at 435.) 

Here, Petitioners now take issue with the recent administrative approval of the alternate 

development plan and merely re-fashion their previous claims as "new" and "discretionary 

action"; however, the mischaracterization of their claims does not avoid the statute of limitations. 

All of their claims involve an attack on the validity of the 1991 Approval. Just as this Court ruled 

in December 2015, this claim is also barred by the Govt_ Code §66499.37 statute, of limitations_ 

Since Petitioners failed to mount a challenge within 90 days of the first decision by the County - 
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the 2011 grading permit that allegedly violated the code on the grounds that the Project expired in 

2005 — the claim is time barred.8

b. Petitioners misinterpret CDC §86.06.060. 

Even if the Court determined Petitioners' claims are not time-barred, there interpretation 

of the CDC §86.06.060 is incorrect. CDC §86.06.060(a)(5)(B) provides: 

(B) Planned Development Permits. Notwithstanding the above 
provisions of this Section, a conditionally approved Planned 
Development Permit for a phased project shall be subject to a time 
limitation not to exceed that specified by the condition of approval 
for the Development Plan approval. The applicant, however, shall 
either record a tract map or obtain Building Permits for at least 
one phase of the project within five years of the Development Plan 
conditional approval and, as applicable, within each succeeding 
five-year period. Each five-year period shall begin with the last 
County approved action that was accomplished (e.g., recordation 
of a tract map, obtain a Building Permit). 

CDC §86.06.060(a)(5)(B) [emphasis added]. 

Petitioners' interpretation is incorrect. They acknowledge that the Tract Map recorded on 

December 21, 2000 was for the entire Project but disregard 'the related Composite Development 

Plan ("CDP") in order to allege that the 1991 Final Development Plan nonetheless expired on 

December 21, 2005. Under their reading of the statute, after a developer records a single Final 

Tract Map on a phased Project, and posts security bonds for public improvement on all the 

. phases, it must take further action and record further tract maps or obtain building permits within 

'each five-year successive period. (OB 5:10-13)9

The ordinance only requires the developer to do one of thefollowing — either (I) record a 

tract map that secures installation of the bonded public improvements; OR V.) obtain a building 

Additionally, just as with the 2011 grading permit, Petitioners never pursued its administrative remedies 
with respect to the 2009 extension to install the bonded Public Improvements granted by the County of 
San Bernardino Board of Supervisors, (AR 6: 1712) This also shows Petitioners' claims are time barred 
and further shows that they failed to exhaust their administrative process available to the before the 
County. (See CDC §86.08.07D No person shall seek judicial review of a County decision on a planning 
permit or other matter in compliance with this Development Code until all appeals to the Commission and 
Board have been first exhausted in compliance with this Chapter."]) 
9 Interestingly, the County issued its 2003 Notice that the Tract Map satisfied the CDC provision 
in place at the time which required that, ". . The applicant, however, shall either record a tract 
map or obtain building permits for at least one (I) phase of the project within five (5) years of the 
development plan conditional approval and, as applicable, within each succeeding five (5) year 
period?' (AR 11:3079). The time for Petitioners to challenge this determination has expired. 
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permit for at least one phase of the Project. The requirement to obtain successive permits every 

five years thereafter pursuant to the "as applicable" language applies only to the latter scenario 

where not all building permits were obtained during the first five-year period of a phased Project. 

If a developer instead recorded a tract map on the entire project and a related Composite 

Development Plan, as here, there are no further mandates the Project's approvals are complete. 

This was the County's interpretation in 2003 and 2011 when it notified MPDA that the 

recordation of the tract map in December 2000 satisfied the condition of approval and the Project 

Approval remains active. (AR 11:3079-3080). 

The County's interpretation is correct. Not only is the County in the best position to 

interpret the meaning and applicability of its Code, it has the requisite authority and crafted a self-

effectuating system. (See, CDC §81.02.020(a) ["The Director shall have the responsibility and 

authority to interpret the meaning and applicability of all provisions and requirements of this 

Development Code, subject to appeal to the Commission in compliance with Chapter 86.08 

(Appeals)."1 Under CDC §81.02.020(c)(2) "The use of the words "appropriate" or "applicable" 

means "as determined by the applicable Review Authority, or if not identified, by the Director?' 

CONCLUSION 

Based on the foregoing, Real Parties in Interest respectfully request that the petition be 

denied. 
Dated-. May 9, 2016 BROWNINg4HOC1 ER 

By: 
ROBERT N ROCKER 
Attorney for MDPA and Irving Okovita 
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