SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
x
SUSAN CLAIR, TANTA EXPRESS LLC,
EASY ED TRANSIT INC., TOVE CAB CORP.,
ZIP TRANSIT INC., and TRY TRANSIT INC.,
on behalf of themselves and all others similarly situated,

Index No.
VERIFIED PETITION

Petitioners,
v.

THE CITY OF NEW YORK; THE NEW YORK
CITY TAXI AND LIMOUSINE COMMISSION;
and MEERA JOSHI, in her capacity as Chair of the
New York City Taxi and Limousine Commission,
Respondents.
x
Petitioners Susan Clair, Tanta Express LLC, Easy Ed Transit Inc., Tove Cab Corp., Zip
Transit Inc., and Try Transit Inc., by and through their attorneys, Cuti Hecker Wang LLP, for
their class action Verified Petition allege as follows:
NATURE OF THE ACTION
1.

This class action challenges the decision by the New York City Taxi & Limousine

Commission (the "TLC") to ignore the mandate of N.Y.C. Admin. Code § 19-533, which, in
furtherance of the City Council's avowed policies of improving the City's air quality and
conserving fuel, requires that all taxi medallion owners must be afforded the option of operating a
hybrid electric vehicle.

2.

In 2014, the TLC promulgated new rules (the "Accessibility Rules") requiring

that 50% of all taxis become accessible to people with mobility disabilities by 2020. The
Accessibility Rules contemplate a four-year phase-in of the new 50% requirement beginning in
January 2016. Starting next month, half of all vehicles reaching their mandatory retirement dates,
including those of the Petitioners and the class of medallion owners they represent, must be
replaced with accessible vehicles. Notwithstanding the plain language of § 19-533, the TLC has
not approved an accessible hybrid electrical vehicle. The TLC nevertheless is requiring medallion
owners to proceed with the conversion process, even though no hybrid electric vehicle option is
being provided in blatant violation of § 19-533.
3.

Tellingly, the Accessibility Rules expressly acknowledge that § 19-533 prohibits

the TLC from requiring medallion owners to convert to accessible vehicles if no accessible
hybrids are available. The rules provide that they go into effect on (i) "the date on which there is
available an Accessible Taxicab Model that meets . . . the requirements of § 19-533" or (ii)
January 1, 2016, whichever is earlier. During the April 2014 hearings in which the TLC
considered the proposed rules, Respondent Joshi, the TLC's Chair, expressly acknowledged that
the Accessibility Rules would violate § 19-533 if they were to go into effect without an approved
accessible hybrid vehicle being available, taking the position that any such concern was, as of
April 2014, merely "hypothetical" because the TLC still had, at that time, more than a year and a
half to approve an accessible hybrid vehicle. But January 1, 2016 is now upon us, and no
accessible hybrid has been approved. The issue therefore is no longer "hypothetical." The
Accessibility Rules cannot go into effect without violating § 19-533.

1 The Accessibility Rules are set forth in § 58-50 et seq. of the Rules of the City of New
York ("RCNY").
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4.

Petitioners do not oppose the TLC's efforts to afford people with mobility

disabilities greater access to taxi service. But such efforts cannot come at the expense of the City
Council's considered commitment to clean air and fuel conservation. The TLC plainly has no
authority to ignore such an important and unambiguous statutory requirement and must be
enjoined from doing so.
JURISDICTION AND VENUE
5.

This Court has personal jurisdiction over Respondents pursuant to CPLR § 301.

6.

Venue is proper in this County pursuant to CPLR §§ 503, 504, and 505.
PARTIES

7.

Petitioner Susan Clair is a natural person residing in New York County. She owns

medallion number 4D10. Ms. Clair is a mobility-impaired senior citizen who lives off of a fixed
income. Until now, she has leased her medallion to drivers through a leasing agent for $2,400.00
per month. But her medallion was selected in the June 2015 lottery, and the TLC therefore
informed her that "the next taxicab vehicle hacked-up with this medallion must be an accessible
taxicab." Her leasing agent has informed her that because the market for leasing accessible
vehicles is so weak, it no longer will make this payment to her. Ms. Clair's medallion is currently
in storage and is not being used at all. Ms. Clair counted on the $2,400.00 she was receiving
from the leasing agent to meet her monthly expenses, which now far exceed her income. If Ms.
Clair were allowed to associate her medallion with a hybrid electric vehicle as § 19-533 requires,
she would do so, because she understands that the market for leasing hybrid vehicles is much
stronger than the market for leasing accessible vehicles, so she would be much more likely to be
able to lease it and generate the revenue she desperately needs to support herself.

3

8.

Petitioner Tanta Express LLC is a New York limited liability company ("Tanta

Express"). Tanta Express owns medallion number 3F35. This medallion currently is associated
with a Ford Crown Victoria, which is scheduled to be retired out of service in July 2016. Tanta
Express recently learned that its medallion was selected through a TLC lottery and that the next
taxicab vehicle hacked-up with this medallion must be an accessible taxicab. Tanta Express
wishes to associate its medallion with a hybrid vehicle when its current vehicle is retired next
year.
9.

Petitioner Easy Ed Transit Inc. ("Easy Ed Transit") is a New York corporation that

owns medallion number 5Y13. This medallion was selected during the June 2015 TLC auction to
be converted to an accessible vehicle after its next retirement date. The vehicle currently being
used by this medallion is scheduled to retire in February 2016. Easy Ed Transit wishes to
associate its medallion with a hybrid vehicle when its current vehicle is retired next year.
10.

Petitioner Tove Cab Corp. ("Tove Cab") is a New York corporation that owns

medallion number 3H22. This medallion was selected during the June 2015 TLC auction to be
converted to an accessible vehicle after its next retirement date. The vehicle currently being used
by this medallion is scheduled to retire in February 2016. Tove Cab wishes to associate its
medallion with a hybrid vehicle when its current vehicle is retired next year.
11.

Petitioner Zip Transit Inc. ("Zip Transit") is a New York corporation that owns

medallion number 4J80. This medallion was selected during the June 2015 TLC auction to be
converted to an accessible vehicle after its next retirement date. The vehicle currently being used
by this medallion is scheduled to retire in March 2016. Zip Transit wishes to associate its
medallion with a hybrid vehicle when its current vehicle is retired next year.
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12.

Petitioner Try Transit Inc. ("Try Transit") is a New York corporation that owns

medallion number 4M80. This medallion was selected during the June 2015 TLC auction to be
converted to an accessible vehicle after its next retirement date. The vehicle currently being used
by this medallion is scheduled to retire in April 2016. Try Transit wishes to associate its
medallion with a hybrid vehicle when its current vehicle is retired next year.
13.

The putative Class, represented by Petitioners Clair, Tanta Express LLC, Easy Ed

Transit Inc., Tove Cab Corp., Zip Transit Inc., and Try Transit Inc., includes all taxi medallion
owners. All taxi medallion owners are injured by the Accessibility Rules because the
Accessibility Rules require all taxi medallion owners to convert to accessible vehicles, with no
hybrid option, either when their current or next vehicles are retired.
14.

Respondent City of New York is a municipal corporation duly incorporated and

existing pursuant to the laws of the State of New York.
15.

Respondent New York City Taxi & Limousine Commission (the "TLC") is an

administrative agency for the City of New York, created by § 2300 of the New York City Charter.
At all times relevant hereto, the TLC was and remains responsible for formulating, proposing,
promulgating, and enforcing the rules and taking the actions challenged in this proceeding.
16.

Respondent Meera Joshi is the Chair and Chief Executive Officer of the TLC. She

is responsible for interpreting and enforcing the rules and taking the actions challenged herein.
FACTUAL ALLEGATIONS
A.

The City Council Enacts the Hybrid Vehicle Requirement

17.

In 2005, the City Council enacted a law mandating that the TLC make hybrid

electric vehicles available to all current and future medallion owners:
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The commission shall approve one or more hybrid electric vehicle models for use
as a taxicab within ninety days after the enactment of this law. The approved
vehicle model or models shall be eligible for immediate use by all current and
future medallion owners. For the purposes of this chapter, a hybrid electric vehicle
shall be defined as a commercially available mass production vehicle originally
equipped by the manufacturer with a combustion engine system together with an
electric propulsion system that operates in an integrated manner.
N.Y.C. Admin. Code § 19-533.
18.

The legislative history of § 19-533 confirms that the City Council concluded that

this statutory requirement was critical to further its goals of improving the City's air quality and
conserving fuel. The City Council promulgated legislative findings declaring that:
The Council of the City of New York hereby finds that the use of alternative fuel
vehicles is important to the City's goal of improving air quality and conserving
fuel.
•

•

0

The burning of fossil fuels is a major source of greenhouse gases that contribute to
the growing problem of global warming. Furthermore, fuel prices continue to
escalate while our reliance on fossil fuels has also increased our dependence on
foreign sources of oil. Therefore, it is important to encourage the use and
development of alternative fuel vehicles, including hybrid electric vehicles, to
increase fuel efficiency, reduce air pollution and lower dependence on foreign oil.
19.

The City Council expressly tied it goals of improving the City's air quality and

conserving fuel to the importance of making hybrid electric vehicles available to taxi medallion
owners:
The use of alternative fuel vehicles is especially appropriate with taxicabs, many of
which operate 24 hours per day, spewing an enormous amount of emissions into
the air.
20.

Indeed, the City Council expressly recognized that the TLC's stringent vehicle

specifications were unreasonably preventing medallion owners from using hybrids, to the
detriment of air quality and fuel efficiency:
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The [TLC] has promulgated rules mandating specifications for taxicabs. These
specifications, while important to passenger comfort, have prevented many
promising alternative fuel vehicles, which do not meet specifications by minimal
amounts, from being used as taxicabs. To further the City's policy of improving
air quality and conserving fuel, this Council is enacting this law to designate
certain alternative fuel vehicles to be used as taxicabs.
21.

For these reasons, § 19-533 is not discretionary. It is mandatory. The statute

requires that the TLC "shall" make at least one hybrid model available "for immediate use by all
current and future medallion owners." There are no exceptions.
B.

The TLC Voluntarily Agrees to Require Half of All Taxis to Become
Accessible

22.

In 2011, a group of plaintiffs sued the TLC in federal court alleging that the lack of

accessible taxis violated the Americans with Disabilities Act (the "ADA"). See Noel et al. v. New
York City Taxi and Limousine Comm'n et al., No. 11 Civ. 237 (GBD) (S.D.N.Y.). The federal
plaintiffs could not sue taxi owners/operators directly because federal law expressly exempts
providers of taxi service from operating accessible vehicles. See 49 C.F.R. § 37.29(b) ("Providers
of taxi service are not required to purchase or lease accessible automobiles."). The federal
plaintiffs therefore sued the City without naming any owners/operators, claiming that the City
discriminated against mobility-impaired passengers by licensing an insufficient number of
accessible taxis. Various taxi industry groups sought to intervene in the federal lawsuit, but the
district court denied all such intervention motions.
23.

The district court initially granted the plaintiffs a temporary injunction, Noel v.

New York City Taxi and Limousine Comm 'n, 837 F. Supp. 2d 268 (2011), but the Second Circuit
reversed, 687 F.3d 63 (2d Cir. 2012). In vacating the injunction, the Second Circuit held that "the
TLC does not violate the ADA by licensing and regulating a private taxi industry that fails to
afford meaningful access to passengers with disabilities." Id. at 72-74. The Second Circuit
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emphasized that the federal plaintiffs' claims were inconsistent with taxi operators' express
exemption under the ADA: "[S]ince the taxi industry itself is exempt, there is no underlying
violation of the ADA for the TLC to redress by regulation. The district court, which has held that
the TLC must increase the number of handicap-accessible taxis, has thus run counter to the policy
choice of the political branches, which exempted the taxi industry from the ADA." Id. at 73.
24.

Despite the Second Circuit's ruling that the ADA does not require the TLC to

mandate accessible taxis, and despite having argued vehemently (and successfully) that providing
accessible taxi service is not legally required, the City nevertheless entered into a settlement
agreement with the Noel plaintiffs, which the District Court approved on September 16, 2014 (the
"Settlement Agreement").
25.

The Settlement Agreement acknowledges that the parties entered into it

"voluntarily" and that the City did not admit any violation of the ADA or any other federal, state,
or local law or regulation. Id. ¶ 2.1. Under the Settlement Agreement, the TLC agreed to
promulgate rules mandating that at least 50% of taxis be wheelchair accessible by January 1,
2020. Id. ¶ 5.1.1.
26.

The Settlement Agreement acknowledged that the Accessibility Rules could not

take effect without violating § 19-533 unless the TLC first approved an accessible hybrid electric
vehicle. It provided that "the period for converting 50% of all Taxicab Vehicles to accessible
vehicles" would begin on "the earlier of either: (1) the date on which there is a commercially
available vehicle that also meets the requirements of New York City Administrative Code §
19-533, and which can also be converted to accommodate the transportation of persons who use
wheelchairs in accordance with the ADA; or (2) January 1, 2016." Id. 453.16. By agreeing to this
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language, the TLC effectively committed to approving an accessible hybrid electric vehicle no
later than January 1, 2016.

C.

The TLC Enacts the Accessibility Rules

27.

The TLC passed the Accessibility Rules on April 30, 2014. The rules require

owners of unrestricted taxi medallions to begin using accessible vehicles as their vehicles are
retired from service beginning on the "Accessible Conversion Start Date." See 35 R.N.C.Y. §
58-03(a); see also id. § 67-18 (specifying retirement schedules for vehicles).
28.

With respect to minifleet medallions (medallions that are not individually owned

and that must be owned in groups of at least two, see 35 RCNY § 51-03), the Accessibility Rules
provide that owners of a minifleet must use accessible vehicles for all new vehicles placed into
service until at least 50 percent of the minifleet's vehicles are accessible (that is, one out of two
new vehicles if they own two medallions, two out of three if they own three, etc.).
29.

With respect to individual medallions (medallions for which the owner may only

own one medallion, see 35 RCNY § 51-03), the Accessibility Rules provide that the TLC will
conduct a bi-annual lottery to select which 50% of those medallions must be converted to
accessible vehicles.
30.

The Accessibility Rules provide that the "Accessible Conversion Start Date" —

after which medallion owners must begin converting to accessible vehicles — will be "the earlier
of (1) the date on which there is available an Accessible Taxicab Model that meets the
specifications of Section 67-05.2 of these Rules and the requirements of §19-533 of the
Administrative Code, as certified by the Chairperson, or (2) January 1, 2016." Thus, just like the
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Settlement Agreement, the Accessibility Rules acknowledge that § 19-533 requires the TLC to
approve an accessible hybrid electric vehicle before January 1, 2016.
31.

TLC Chair Joshi acknowledged this fact even more directly during the hearings in

which the Accessibility Rules were considered. In response to testimony from a witness that the
Accessibility Rules violated § 19-533 because the TLC had not, as of that date (April 2014),
approved an accessible hybrid electric vehicle, Ms. Joshi stated that the concern about the
mandate in § 19-533 was premature and merely "hypothetical" because the TLC had, as of that
date, over a year and a half to approve an accessible hybrid electric vehicle before the January 1,
2016 deadline:
I think it's sort of a hypothetical illegality. Now, there is a section of law, 19-533,
that says there must be a hybrid option, and time will tell, on January 1st, 2016,
what the options are and what 19-533 looks like. And at that point, we'll be able
to judge the state of the rules as compared to the Ad Code requirements . . . . I
think time will tell whether there's an illegality or not, but right now's it's a
hypothetical.
D.

The TLC Has Not Approved an Accessible Hybrid

32.

There are currently ten vehicle models that the TLC has approved for use as

accessible vehicles. See http://www.nyc.gov/html/t1c/html/industry/taxicabvehicles_
in_use.shtml. None of those ten vehicle models is a hybrid electric vehicle within the meaning of
§ 19-533. None of the three hybrid vehicle models that are currently approved by the TLC is
wheelchair accessible.
E.

The Taxicab Improvement Fund

33.

The Accessibility Rules provide for a "Taxicab Improvement Fund" that collects a

new surcharge of 30 cents per fare and distributes 5 cents per fare to drivers and 25 cents per fare
to owners of accessible vehicles to help defray some of the significant additional acquisition,
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operation, and maintenance costs associated with accessible vehicles. See R.N.C.Y. § 58-16(g),
58-50(h), (j).
34.

The TLC acknowledges that this fund may not be sufficient to cover all of the

costs associated with accessible vehicles.
35.

Upon information and belief, if Petitioners are forced to purchase non-hybrid

vehicles in violation of § 19-533, there will not be sufficient funds in the Taxicab Improvement
Fund to compensate them for the significant additional acquisition, operation, and maintenance
costs associated with accessible vehicles.
36.

The Taxicab Improvement Fund at most will simply reimburse drivers and/or

agents for the additional cost of maintaining the vehicle and for the initial acquisition of an
accessible vehicle only once every four years, regardless of replacement needs due to accident or
repair, and provide no incentive for drivers to drive accessible vehicles. Accordingly, the drivers'
preference to drive non-accessible vehicles will continue to result in shortage of drivers to drive
accessible vehicles.
F.

Class Action Allegations

37.

This proceeding is brought as and may properly be maintained as a class action

under the provisions of Article 9 of the CPLR.
38.

The putative Class is defined as all owners of New York City taxi medallions.

39.

The members of this putative Class are so numerous that separate proceedings or

joinder of parties, whether required or permitted, is impracticable.
40.

There are questions of law and fact common to the Class that predominate over

any questions affecting only individual members of each Class.
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41.

A principal common question of law for the Class is whether Respondents are

violating § 19-533 by compelling Petitioners to convert to accessible vehicles without affording a
hybrid electric vehicle option.
42.

Petitioners have no interests antagonistic to the interests of the other members of

the Class. There is no conflict between Petitioners and any other members of the Class with
respect to this proceeding or the claims for relief herein.
43.

Petitioners are committed to the vigorous prosecution of this proceeding and have

retained competent legal counsel experienced in litigating against the TLC and litigating class
actions across a wide spectrum of subject matters.
44.

Petitioners are adequate representatives of the Class and, together with their

attorneys, are able to, and will fairly and adequately, protect the interests of the Class and its
members.
45.

A class action is superior to other available methods for the fair, just, and

efficient adjudication of the claims asserted herein. Joinder of all members of the Class is
impracticable and, for financial and other reasons, it would be impractical for individual members
of the Class to pursue separate claims. Moreover, prosecution of separate actions by individual
members of the Class would create the risk of varying and inconsistent adjudications, and would
unduly burden the courts.
46.

Petitioners and their counsel anticipate no difficulty in the management of this

litigation as a class action.
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FIRST CAUSE OF ACTION
(Article 78)
47.

Petitioners hereby incorporate each of the foregoing paragraphs as if fully set forth

48.

The TLC may not "proceed without or in excess ofjurisdiction." CPLR § 7803(2).

49.

The TLC may not promulgate or enforce rules that are "affected by an error of

herein.

law" or that are "arbitrary and capricious." CPLR § 7803(3).
50.

The TLC's mandate that Petitioners and other medallion owners use accessible

vehicle models, without permitting them to use a hybrid electric vehicle model, violates New
York City Administrative Code § 19-533.
51.

The TLC's mandate that Petitioners and other medallion owners use accessible

vehicle models is thus in excess of the TLC's jurisdiction, arbitrary and capricious, and/or
affected by an error of law.
52.

Petitioners and the Class will be imminently and irreparably harmed by the TLC's

actions unless they are annulled, enjoined, and/or declared invalid.
53.

Petitioners and the Class are entitled to restitution and/or damages in an amount to

be determined at trial to compensate them for unreimbursed acquisition, operation, and
maintenance costs associated with converting to non-hybrid accessible vehicles.
SECOND CAUSE OF ACTION
(Declaratory Judgment pursuant to CPLR § 3001)
54.

Petitioners hereby incorporate each of the foregoing paragraphs as if fully set forth

herein.
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55.

The TLC's mandate that Petitioners and other medallion owners use accessible

vehicle models, without permitting them to use a hybrid electric vehicle model, violates New
York City Administrative Code § 19-533.
Petitioners and the Class are entitled to a judicial declaration that the Accessibility

56.

Rules violate § 19-533 and are null, void, and unenforceable.

WHEREFORE, Petitioners and the Class respectfully request that judgment be entered
against Respondents as follows:
a. Certifying this proceeding as a class action on behalf of the proposed Class;
b. Declaring that the TLC's mandate that Petitioners and other medallion owners
convert to accessible vehicle models, without permitting them to use a hybrid
electric vehicle model, violates N.Y.C. Administrative Code § 19-533;
c. Declaring that the TLC's mandate that Petitioners and other medallion owners
convert to accessible vehicle models, without permitting them to use a hybrid
electric vehicle model, is in excess of the TLC's jurisdiction, arbitrary and
capricious, and/or affected by an error of law;
d. Temporarily restraining and preliminarily and permanently enjoining Respondents
from enforcing the Accessibility Rules unless and until medallion owners are given
an option to use a hybrid electric vehicle model;
e. Awarding Petitioners and the Class restitution and/or damages pursuant to CPLR §
7806;
f. Awarding Petitioners' attorneys' fees and costs; and

g.

Awarding Petitioners and the Class such other and further relief as this Court may
deem just and proper.
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Dated: December 29, 2015
New York, New York
By:

2

Eric Hecker
Daniel Mullkoff
CUTI HECKER WANG LLP
305 Broadway, Suite 607
New York, New York 10007
(212) 620-2600
Attorneysfor Petitioners and the Class
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