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CLAIM OF APPEAL
On behalf of their members, South Dearborn Environmental Improvement Association,
Inc. (SDEIA); Detroiters Working for Environmental Justice (DWEJ); Original United Citizens
of Southwest Detroit (OUCSD); and Sierra Club (collectively, “Appellants”), claim an appeal of
the decision of the Michigan Department of Environmental Quality (MDEQ) on May 12, 2014,
to issue Air Permit to Install (PTI) No. 182-05C to Severstal Dearborn, LLC. Concurrently with
this Claim of Appeal, Appellants are filing a written request for the record, as required by MCR
7.104(d)(3), and a motion for additional evidence, as permitted by MCR 7.119(G).
In support of this Claim of Appeal, Appellants further state as follows:

INTRODUCTION
1.

This Claim of Appeal arises out of MDEQ’s issuance of Air Permit to Install No.

182-05C (“the Permit”) on May 12, 2014. The Permit is attached as Exhibit 1 to this Claim of
Appeal.
2.

The Permit increases the authorized emissions levels for multiple emissions

sources at the Severstal Dearborn, LLC (“Severstal”) facility, located in Wayne County,
Michigan.
3.

Severstal sought the Permit after alleging it could not operate at maximum

production levels within the emission limits in PTI No. 182-05B.
4.

Appellants seek review of the Permit because:
a.

MDEQ lacks authority to issue the Permit;

b.

The decision to issue the Permit was contrary to law;
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c.

The decision to issue the Permit was not based upon a correct evaluation
of the applicable regulations, control technologies, and standards;

d.

The decision to issue the Permit, and the emissions limits set in the Permit,
are arbitrary and capricious, and not supported by substantial evidence;

e.

MDEQ failed to consider the impact of the increased emissions limit in the
Permit on local communities, and failed to discharge its obligations with
respect to Environmental Justice in issuing the Permit; and

f.

The decision to issue the Permit was made in a process that was unfair,
unjust, improper, and characterized by the undue influence of Severstal
and the Michigan Economic Development Corporation.

5.

Appellants request the Court to declare the Permit void and of no force and effect

and/or remand the Permit to MDEQ for proper analysis.

JURISDICTION AND VENUE
6.

This Court has jurisdiction to grant the relief requested in this Claim of Appeal,

and venue is appropriate in this Court, pursuant to MCL § 324.5505(8) and the Revised
Judicature Act (“RJA”), MCL § 600.631.
7.

MCL § 324.5505(8) provides:
Any person may appeal the issuance or denial by the department of a
permit to install, a general permit, or a permit to operate authorized in
rules promulgated under subsection (6), for a new source in accordance
with section 631 of the revised judicature act of 1961, 1961 PA 236, MCL
600.631. Petitions for review shall be the exclusive means to obtain
judicial review of such a permit and shall be filed within 90 days after the
final permit action, except that a petition may be filed after that deadline
only if the petition is based solely on grounds arising after the deadline for
judicial review. Such a petition shall be filed no later than 90 days after
the new grounds for review arise.
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8.

MCL § 600.631 provides:
An appeal shall lie from any order, decision, or opinion of any state board,
commission, or agency, authorized under the laws of this state to
promulgate rules from which an appeal or other judicial review has not
otherwise been provided for by law, to the circuit court of the county of
which the appellant is a resident or to the circuit court of Ingham county,
which court shall have and exercise jurisdiction with respect thereto as in
nonjury cases. Such appeals shall be made in accordance with the rules of
the Supreme Court.

9.

MDEQ issued the Permit on May 12, 2014. Under MCL § 324.5505(8), this

Claim of Appeal is timely.

PARTIES
10.

Appellant South Dearborn Environmental Improvement Association, Inc., is a

Michigan non-profit corporation. SDEIA’s mission is to undertake activities to further the
improvement of environmental conditions in South Dearborn. Most of SDEIA’s members live in
the South End neighborhood of Dearborn, in Wayne County, which is immediately adjacent to,
and downwind from, the Severstal facility. The health, property, recreational, and aesthetic
interests of SDEIA’s members are adversely impacted by the air pollution emissions allowed by
the Permit.
11.

Appellant Detroiters Working for Environmental Justice (DWEJ) is a Michigan

non-profit corporation.

DWEJ champions local and national collaboration to advance

environmental justice and sustainable redevelopment. DWEJ also fosters clean, healthy and safe
communities through innovative policy, education and workforce initiatives.
12.

Appellant Original United Citizens of Southwest Detroit (OUCSD) is a Michigan

non-profit corporation. Many of OUCSW’s members are residents of Southwest Detroit
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communities that are adversely affected by emissions from the Severstal facility. These adverse
effects include, but are not limited to, damage to personal health, property, recreational, and
aesthetic interests.
13.

Appellant Sierra Club is a California non-profit corporation with a regional

headquarters located in Traverse City, Michigan, as well as state chapter office in Lansing,
Michigan, and a local office in Detroit, Michigan. The Sierra Club is the nation's largest and
most influential grassroots environmental organization, with more than two million members and
supporters. Sierra Club’s members and supporters include residents of Southwest Detroit
communities that are adversely affected by emissions from the Severstal facility. These adverse
effects include, but are not limited to, damage to personal health, property, recreational, and
aesthetic interests.
14.

Respondent Michigan Department of Environmental Quality (MDEQ) is a

department within the Executive Branch of the State of Michigan, with primary responsibility for
administration and enforcement of Michigan’s environmental laws and rules.
15.

Respondent Dan Wyant is the Director of the MDEQ and its principal executive

officer. His principal office is in the City of Lansing, Ingham County, Michigan.

LEGAL BACKGROUND
16.

Congress enacted the federal Clean Air Act (CAA) “to protect and enhance the

quality of the Nation's air resources to as to promote the public health and welfare and the
productive capacity of the population.” 42 USC § 7401(b)(1). A “primary goal” of the CAA is to
encourage federal, state, and local actions designed to prevent air pollution. 42 USC § 7401(c).
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17.

With these goals in mind, the United States Environmental Protection Agency

(EPA) is required to establish National Ambient Air Quality Standards (NAAQS) for certain
“criteria pollutants,” including carbon monoxide (CO), sulfur dioxide (SO2), lead (Pb), and
particulate matter (PM), which must be attained and maintained in order to protect public health
with an adequate margin of safety. 42 USC § 7409. EPA is required to review and update these
standards at least every five years, based on improved scientific understanding of the health
effects of air pollution. 42 USC § 7409(d). To illustrate, EPA adopted a new 1-hour SO2
standard in June 2010, and tightened the annual primary standard for particulates less than 2.5
micrometers in diameter (PM2.5) in January 2013. 75 Fed Reg 35520 (June 22, 2010) (SO2
standard); 78 Fed Reg 3086 (Jan 15, 2013) (revised PM2.5 standard).
18.

A particular area may be designated by EPA as “attainment” or “non-attainment”

for each criteria pollutant; an area in attainment for a particular pollutant may be re-designated
“non-attainment” as air quality degrades or standards tighten; and a non-attainment area for a
particular pollutant may be re-designated as “attainment” when air quality improves.

See

generally 42 USC § 7407(d). To illustrate, Wayne County was designated “non-attainment” for
PM2.5 in January 2005, re-designated “attainment” for PM2.5 in August 2013, and designated
“non-attainment” for SO2 in August 2013. 70 Fed Reg 944 (Jan. 5, 2005) (designated attainment
for PM2.5); 78 Fed Reg 53272 (Aug. 29, 2013) (re-designated attainment for PM2.5); 78 Fed Reg
47191 (Aug. 5, 2013) (designated non-attainment for SO2).
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The CAA Permitting Regime
19.

Permitting requirements for major stationary sources of air pollution, like

Severstal, are a primary means of ensuring compliance with CAA standards and advancing the
Act’s goals.
20.

Title I of the CAA requires any major emitting facility to obtain a permit before

making any modifications (which means physical changes to, or change in method of operations)
at a source or facility if the modification will increase existing pollution or result in the emission
of any new pollutant. 42 USC §§ 7411, 7475, 7479.
21.

Under the corresponding Michigan law, a facility must obtain a permit before it

may “install, construct, reconstruct, relocate, alter, or modify any process or process equipment.”
MCL § 324.5505. Process equipment means “means all equipment, devices, and auxiliary
components, including air pollution control equipment, stacks, and other emission points, used in
a process.” MCL § 324.5501(q).
22.

The permitting regime requires a two-fold analysis: whether the facility will

employ current technology standards, and whether the modification will result in adverse
ambient air quality impacts. 42 USC §§ 7475, 7503.
23.

Areas that have attained the NAAQS are subject to the CAA’s Prevention of

Significant Deterioration (PSD) provisions, which regulate permits issued for construction of
new or modified sources of pollution. See 42 USC § 7470 et seq.
24.

A permit issued under the PSD program must establish pollution emission limits

reflecting the use of Best Available Control Technology (BACT) for each pollutant that is
subject to regulation under the CAA and that is emitted in significant amounts by the source.
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Additionally, a PSD program permit must not cause or contribute to air pollution in excess of
certain standards. 42 USC § 7475.
25.

A modification may avoid applicability of the PSD provisions by “netting out,”

i.e., crediting certain emissions reductions achieved contemporaneously (within the preceding
five years) at one emission source against emissions increases at another source, provided the
reduction has not been previously relied upon and other conditions are met.

42 CFR §

52.21(b)(23); Mich Admin R 336.2801(ee).
26.

Areas that are not in attainment with the NAAQS are subject to the CAA’s

Nonattainment New Source Review (NNSR) provisions, which regulate permits issued for
construction of new or modified sources of pollution. See 42 USC § 7501 et seq.
27.

A permit issued under the NNSR program must establish pollution emission

limits reflecting the use of Lowest Achievable Emission Rate (LAER) for each non-attainment
pollutant subject to regulation under the CAA that the source would emit in significant amounts,
must offset increased emissions with emissions reductions that meet the regulations, and must
meet other compliance and review standards. 42 USC § 7503; Mich Admin R 336.2908.
28.

When permits are issued for major new sources of hazardous air pollutants

(HAPs), including manganese (Mn) and mercury (Hg), the CAA also requires the establishment
of emissions limits for HAPs that represent the use of Maximum Achievable Control Technology
(MACT). 42 USC § 7412(g).
29.

Under the corresponding Michigan law, permits issued for toxic air contaminants

(TACs) must meet “the maximum allowable emission rate based on the application of best
available control technology for toxics (T-BACT). . . .” Mich Admin R 336.1224.
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The Michigan State Implementation Plan Provisions
30.

The CAA allows states to develop their own regulatory approaches for

implementing its provisions, called State Implementation Plans (SIPs). See generally 42 USC §
7401. A SIP “may not adopt or enforce any emission standard or limitation which is less
stringent” than the CAA’s requirements. 42 USC § 7416.
31.

Michigan has adopted a SIP that encompasses the CAA Title I permitting

provisions, and which has been approved by the EPA. Mich Admin Code R 336.202-2908; 42
CFR § 52.1170(c) (listing EPA-approved Michigan regulations, statutes, and executive orders).
32.

The Michigan SIP provisions regarding permits under Title I of the CAA are

codified at Mich Admin Code R 336.1201-1209 (Title I “Permit to Install” provisions),
336.2801-2823 (PSD provisions), and 336.2901-2908 (NNSR provisions). The EPA approved
these Michigan SIP provisions in 1980, 2010, and 2013, respectively. 40 CFR § 52.1170(c).
33.

Federal interpretations of the CAA and its regulations are highly persuasive

authority when interpreting Michigan’s SIP provisions.

Other Relevant Air Quality Provisions
34.

Michigan law provides that MDEQ may revoke or deny a permit if, among other

circumstances: operation of the source will violate the CAA or Michigan SIP, unless the source
is in compliance with a legally enforceable schedule of compliance contained in a permit or
order; the person applying for the permit makes a false representation or provides false
information during the permit review process; the source has not been installed, constructed, or
operated consistent with the application for a permit or as specified in a permit. MCL §
324.5510.
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35.

The Michigan SIP provides that, “[i]f evidence indicates that the process or

process equipment is not performing in accordance with the terms and conditions of the permit to
install, the department, after notice and opportunity for a hearing, may revoke the permit to
install . . . .” Mich Admin R § 336.1201(8).
36.

The Michigan SIP provides that, “[t]he department may only issue a permit

approving the construction of a new major stationary source or major modification in a
nonattainment area if the department has determined that the owner or operator of the major
stationary source or major modification will comply with all of the provisions of this rule.”
Mich Admin R 336.1208(1).
37.

The Michigan SIP provides that, before they may obtain a new permit under

NNSR, “[t]he owner or operator of the proposed major stationary source or major modification
shall provide an analysis of alternative sites, sizes, production processes, and environmental
control techniques for the proposed major stationary source or major modification which
demonstrates that the benefits of the proposed major stationary source or major modification
significantly outweigh the environmental and social costs imposed as a result of its location,
construction, or modification.” Mich Admin R 336.2908(2)
38.

The Michigan SIP provides that, before they may obtain a new permit under

NNSR, all major stationary sources located in the state, and owned or controlled by the entity
proposing a major modification, “shall be in compliance with all applicable local, state, and
federal air quality regulations or shall be in compliance with a legally enforceable permit
condition or order of the department specifying a plan and timetable for compliance.” Mich
Admin R 336.2908(4).
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39.

Under the CAA and Michigan SIP, if a major source or major modification

becomes a major source or major modification solely by virtue of a relaxation in certain kinds of
enforceable limitations on the capacity of the major source or major modification otherwise to
emit a pollutant, the revision is subject to all PSD and NSR requirements, including BACT,
LAER, MACT, T-BACT, and other requirements. See 42 CFR § 52.21(r)(4); Mich Admin R
336.2818(2), 336.2902(5)(b).
40.

The Michigan SIP provides that, “[u]pon the physical removal of the process or

process equipment, or upon a determination by the department that the process or process
equipment has been permanently shut down, the permit to install shall become void and the
emissions allowed by the permit to install shall no longer be included in the potential to emit of
the stationary source.” Mich Admin R 336.1201(5).
41.

The Michigan SIP and CAA prohibit a shuttered facility from re-opening without

first undergoing a new PSD and NNSR review, and EPA has well-established guidelines
defining when re-opening a shuttered plant triggers such PSD and NNSR review. See, e.g., U.S.
EPA Memorandum from Edward Reich, Director, Division of Stationary Source Enforcement to
Stephen A. Dvorkin, Chief, General Enforcement Branch, Region II, Sep. 6, 1978, Re: PSD
Requirements.
42.

The Michigan SIP prohibits a facility from offsetting emissions increases in non-

attainments areas against reductions achieved from shutting down an existing source, unless
specific timing and other conditions have been satisfied. Mich Admin R 336.2908(5)(c).
43.

The Michigan SIP provides that a preconstruction permit becomes void “[i]f the

installation, reconstruction, or relocation of the equipment, for which a permit has been issued,
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has not commenced within, or has been interrupted for, 18 months.”

Mich Admin R

336.1201(4).
44.

The Michigan SIP provides that, “[i]f the emission limit does not reflect the

maximum emissions of the process or process equipment operating at full design capacity
without air pollution control equipment,” then the permit shall contain provisions to ensure the
practical enforceability of the emission limit, such as “[a] production limit which restricts the
amount of final product that may be produced over the same time period used in the emission
limit.” Mich Admin R 336.1205(1)(a).
45.

The Michigan SIP identifies the information that must be provided by an

application in support of a permit. Mich Admin R 336.1203.
46.

Until October 28, 2013, the Michigan SIP, Rule 336.1206 (“Rule 206”) required

MDEQ to take action on a permit within 120 days of receipt of all information needed to
evaluate the permit; the rule contained no provision for an extension. Effective October 28, 2013,
MDEQ amended Rule 206, which now requires MDEQ to take action on a permit application
within 240 days of receipt of the application, with the possibility to extend the deadline an
additional one year, upon the applicant’s agreement. Mich Admin R 336.1206; ORR 2012-107
EQ (published May 14, 2013; effective October 28, 2013) (“Rule 206”).
47.

The Michigan SIP provides that MDEQ “shall deny an application for a permit to

install if, in the judgment of the department, any of the following conditions exist: (a) The
equipment for which the permit is sought will not operate in compliance with the rules of the
department or state law. (b) Operation of the equipment for which the permit is sought will
interfere with the attainment or maintenance of the air quality standard for any air contaminant.
(c) The equipment for which the permit is sought will violate [various] applicable requirements
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of the clean air act, as amended, 42 U.S.C. §7401 et seq. [list omitted]. (d) Sufficient information
has not been submitted by the applicant to enable the department to make reasonable judgments
as required by subdivisions (a) to (c) of this subrule.” Mich Admin R 336.1207(1) (“Rule 207”).
48.

Both the federal CAA and Michigan air quality statutes require notice to the

affected community, and an opportunity for the community to comment on proposed new
permits. 42 USC § 7475; MCL § 324.5511.
49.

Before a permit may be issued, the regulator must examine alternatives to the

project, and whether the project will disproportionately affect the health, safety, or welfare of, or
the environment in, any community or population, including minority and low-income
populations and communities. Exec Order 12898, 59 Fed Reg 7629 (Feb 16, 1994); 42 USC §§
7470(1); MCL § 324.5510; Mich Admin R 336.1203(1)(h), 336.2908(2), 336.1228.

This

obligation applies to MDEQ directly, and because it is implementing the federal CAA under
authority delegated by the EPA and receives federal funding for its air quality program.

FACTUAL BACKGROUND
50.

Severstal’s Dearborn steel plant is an approximately 350-acre complex containing

numerous buildings, processes, and components. These components include, most significantly
to this Appeal, the Basic Oxygen Furnace and the C-Blast Furnace.
51.

Severstal’s Dearborn steel production facility is a “major emitting facility,” and it

is therefore subject to the permitting requirements of Title I of the CAA and the Michigan PTI
program. 42 USC § 7479; Mich Admin R 336.1201.
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MDEQ Issues Severstal a Permit in 2006
52.

In 2005, Severstal applied for a permit to modify the C-Blast Furnace, to increase

steel production at the facility. As part of the permitting process, Severstal was required to
install an emissions control baghouse at the C-Blast Furnace, and a secondary emissions control
baghouse at the Basic Oxygen Furnace.
53.

MDEQ issued a permit for the work, PTI No. 182-05, in January 2006. MDEQ

issued revisions to PTI No. 182-05 in July 2006 (PTI No. 182-05A) and April 2007 (PTI
No.182-05B). Each revised permit replaced the previous version; Severstal has been subject to
the requirements of PTI No. 182-05B since April 2007.
54.

PTI No. 182-05B contains emissions limits for each criteria and hazardous

pollutant emitted from each emission source at the Severstal facility affected by the
modifications. For example, under PTI No 182-05B, the C-Blast Furnace may emit 23.03
pounds per hour of SO2; the Basic Oxygen Furnace may emit 7.45 pounds per hour of PM; and
the desulfurization baghouse may emit 0.00064 pounds per hour of manganese.
55.

Severstal completed the work to the C-Blast Furnace, and installation of the

secondary baghouse at the Basic Oxygen Furnace, in October 2007.
56.

On January 5, 2008, Severstal’s B-Blast Furnace was destroyed in a catastrophic

incident, and it has since never been repaired or otherwise become operational.

Severstal Does Not Operate in Compliance with PTI No. 182-05B
57.

As required by PTI No. 182-05B, starting in September 2008, Severstal

performed stack tests at emissions units affected by the increased production work.
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58.

PTI No. 182-05B required Severstal’s stack tests to be conducted at maximum

routine operating conditions.
59.

The results of Severstal’s stack testing showed its operations caused substantial

exceedances of several pollutants from multiple emissions sources, as illustrated below:

Source

C-Blast Furnace baghouse
C-Blast Furnace stove
Basic Oxygen Furnace baghouse
Basic Oxygen Furnace ESP
Desulfurization baghouse

60.

Pollutant
PM10
Mn
Pb
SO2
Hg
PM10
CO
Mn
Pb

Emissions Limit
PTI 182-05B
(lb/hr)
5.70
0.00256
0.00015
23.03
0.000414
3.35
3,057
0.00064
0.000278

Stack Test Results
(lb/hr)
8.13
0.01897
0.001
120.26
0.00929
6.56
3,237
0.00359
0.000539

At the same time, the results of Severstal’s stack testing also showed its

operations were within the emissions limits for other sources or pollutants, as illustrated below:

C-Blast Furnace baghouse

VOC

Emissions Limit
PTI 182-05B
(lb/hr)
6.77

C-Blast Furnace stove

PM10

14.16

9.78

PM

7.45

3.96

PM

50.94

13.5

PM10

37.70

18.19

PM10

1.55

1.48

Source

Basic Oxygen Furnace baghouse
Basic Oxygen Furnace ESP
Desulfurization baghouse

61.

Pollutant

Stack Test Results
(lb/hr)
4.22

Some of Severstal’s emissions limit exceedances identified through stack testing

are the result of condensed particles escaping from the new baghouses installed under PTI No.
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182-05B. Appellants identified this concern during the permitting process for PTI No. 182-05B,
and MDEQ required Severstal to control and account for condensed particles at these baghouses.
62.

Some of Severstal’s emissions limit exceedances identified through stack testing

are the result of Severstal’s errors and assumptions, and are unrelated to the work performed
under PTI No. 185-02B. For example, until 2009, Severstal apparently failed to recognize that
most CO generated at the Basic Oxygen Furnace Electrostatic Precipitator (ESP) results from the
oxygen blow portion of the heat, and that the desulfurization baghouse failed to adequately
capture condensable particulates.
63.

After the initial stack testing, Severstal identified additional sources of emissions

limits exceedances and violations, which also were unrelated to the work performed under the
PTI No. 182-05B permit. For example, Severstal had failed to properly maintain the Basic
Oxygen Furnace ESP, resulting in manganese and lead emissions at levels higher than permitted,
and Severstal had installed six emergency generators without obtaining a PSD permit to install
them.
64.

Since 2007, when Severstal completed the work contemplated by PTI No. 182-

05B, MDEQ and EPA have notified Severstal that it has been in violation of its permits (both
PTI No. 182-05B and its operating permit) on over 10,000 occasions.
65.

MDEQ sent violation notices to Severstal on: Feb. 24, 2009; July 17, 2009; Aug.

12, 2009; Oct. 28, 2009; May 18, 2010; Aug. 18, 2010; Sept. 27, 2010; Nov. 22, 2010; Dec. 10,
2010; Jan. 5, 2011; Mar. 15, 2011; April 28, 2011; Aug. 16, 2011; Sept. 20, 2011; Oct. 24, 2011;
Dec. 8, 2011; Mar. 29, 2012; May 1, 2012; May 10, 2012; May 15, 2012; May 16, 2012; June
29, 2012; July 19, 2012; July 31, 2012; Aug. 8, 2012; Aug. 14, 2012; Sept. 13, 2012; Sept. 27,
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2012; Nov. 14, 2012; Jan. 30, 2013; Mar. 8, 2013; May 13, 2013; and April 15, 2014. EPA sent
violation notices on: Feb. 9, 2009; June 15, 2012; and Mar. 5, 2013.
66.

MDEQ staff described the Severstal facility as “by far the most egregious facility

in the state.” Aug. 16, 2012, email from L. Fiedler (DEQ) to V. Hellwig (DEQ), M. Mitchell
(DEQ), T. Seidel (DEQ), and R. Telesz (DEQ).
67.

Upon information and belief, neither MDEQ nor EPA have issued an

administrative order, sought judicial relief, nor imposed a compliance plan with a timetable for
compliance, to address the violation notices issued to Severstal since 2007.

Severstal Negotiates with MDEQ for a New Permit
68.

As required by PTI No. 182-05B, in early 2009, Severstal notified MDEQ of its

initial stack testing results.
69.

In February 2009, Severstal and MDEQ entered negotiations to address the stack

test violations.
70.

After negotiations were underway, in December 2010, Severstal submitted a new

permit application, seeking to “correct” PTI No. 182-05B.
71.

Severstal stated, during the permit process, that it did not propose any physical

change, or changes in the method of operations, at the facility, and that the permit should not be
considered an installation, construction, reconstruction, relocation, or modification.
72.

In April of 2010, MDEQ’s Air Quality Permit Section Supervisor wrote to

Severstal stating:
As I indicated in our meeting last year, I do not agree that the change
being requested is a “correction.” There is no provision in the air rules for
a correction. Although we do occasionally process a supplemental revision
to a permit, this is primarily due to a typo or error on our part that needs
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fixing. Changing emission rates is not an error or correction. It is a
modification.
73.

Starting in 2012, the Michigan Economic Development Corporation (MEDC)

became involved in the permit negotiations with MDEQ and Severstal.
74.

MEDC organized meetings, set task lists, developed schedules, reviewed draft

agreements, and otherwise had a seat at the table in the MDEQ process leading to the issuance of
PTI No. 182-05C. MEDC’s involvement in the process is detailed in Appellants’ Motion to
Present Proofs of Irregularity in Procedure Before the Agency, which is filed concurrently with
this Claim of Appeal under MCR 7.119(G).
75.

On April 6, 2012, MDEQ determined that it had received all information required

under Mich Admin R 336.1203, for Severstal’s permit application.
76.

On August 16, 2012, Lynn Fiedler, Assistant Division Chief of MDEQ Air

Quality Division, stated in an email that Severstal’s permit application was deemed complete on
April 6, 2012, that MDEQ had 120 days to act upon the application, that “Severstal’s equipment
has not and currently cannot operate in compliance with either the rules of the department or the
Clean Air Act. In fact, 8 Violation Notices have been sent related to equipment being repermitted
since the application itself was deemed technically complete.”; and “[t]herefore, the DEQ is
mandated by Rule 207 to deny the application.” Division Chief Hellwig reiterated in a reply
email a few minutes later: “We have but one action available and that is to deny this permit if it
is not withdrawn.”
77.

On February 1, 2013, MDEQ and Severstal signed an “Extension Agreement”

allowing Severstal additional time to complete the permit application process for PTI No. 18205C.
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78.

In May of 2013, MDEQ Director Dan Wyant sent a referral to the Michigan

Attorney General, requesting the Attorney General to join the U.S. Department of Justice in an
enforcement action against Severstal in federal court.
79.

Severstal submitted a revised permit application on September 20, 2013, and

additional application permit-related information over the following several months.
80.

MDEQ issued public notice of a proposed revised permit on February 12, 2014,

announcing a 30 day comment period. On March 13, 2014, MDEQ granted an extension and
provided the public until March 31, 2014, to comment on the draft permit.
81.

Appellants and many others submitted written and oral comments on the draft

82.

MDEQ issued Permit PTI No. 182-05C on May 12, 2014.

permit.

MDEQ Applies a Mixed Assortment of Air Quality Provisions to the Application
83.

MDEQ processed Severstal’s new permit application as if it had been received by

MDEQ in 2005, the date of the initial permit application for PTI No. 182-05, and, as a result:
a.

MDEQ did not apply the NNSR permitting standards and requirements for

SO2, though Wayne County was designated non-attainment for SO2 in 2013;
b.

MDEQ did not apply permit regulations that treat SO2 emissions as

precursors for PM2.5 emissions, which became effective in July 2008;
c.

MDEQ did not apply regulations requiring it to impose emissions limits

for greenhouse gases, which became effective in January 2011;
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d.

MDEQ allowed Severstal to re-credit emission reductions achieved in

2007, against historic emissions in 2001 and 2002, to “net out” of applicability of
PSD, NNSR, and toxics regulations and provisions;
e.

MDEQ allowed Severstal to treat a non-operational source (the B-Blast

Furnace) as a substantial historic emissions source, then credit a baghouse that
was never installed on the B-Blast Furnace, to “net out” of applicability of PSD,
NSNSR, and toxics regulations and provisions;
f.

MDEQ required Severstal to “update” its BACT analysis for CO

emissions from the C-Blast Furnace, though PTI No. 182-05C does not increase
CO emissions from the C-Blast Furnace, but did not require Severstal to
undertake any BACT analysis for CO emissions from the Basic Oxygen Furnace
ESP, from which CO emissions under PTI No. 182-05C will more than double,
compared to PTI No. 182-05B limits; and
g.

MDEQ did not apply current technology standards (BACT, LAER,

MACT, and T-BACT) to restrict the emissions at various emissions sources.
84.

MDEQ, however, was not consistent in processing the application as if it were

received in 2005, to the extent that 2005 standards or facts were unfavorable to Severstal:
a.

MDEQ did not apply all NNSR permitting standards and requirements for

PM2.5, though Wayne County was designated PM2.5 non-attainment from April
2005 until August 2013;
b.

MDEQ applied some of the new regulations to impose emissions limits for

PM2.5, rather than using PM10 as a surrogate for PM2.5, which new regulations
became effective May 2011;
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c.

MDEQ allowed Severstal to offset (“reallocate”) SO2 emissions increases

at the C-Blast Furnace against emissions reductions achieved in 2008, when the
B-Blast Furnace shut down; and
d.

MDEQ allowed Severstal to offset (“reallocate”) mercury emissions

increases resulting from the 2007 PTI No. 182-05B modifications against
emissions reductions achieved in 2012 at the Basic Oxygen Furnace ESP.

MDEQ Issues a New Permit That Increases Severstal’s Allowable Emissions
85.

The new Permit raises the emission limit for every source at the Severstal facility

where stack testing demonstrated the source was not operating in compliance with the emission
limit in PTI No. 182-05B.
86.

For each such non-compliant emission source, the revised emission limit is

substantially higher than the actual emissions documented by the stack test results at the time
they were performed, as illustrated below:

Source

Emissions
Limit
PTI 182-05B
(lb/hr)
5.70

Pollutant
PM10

C-Blast Furnace baghouse

C-Blast Furnace stove
Basic Oxygen Furnace baghouse
Basic Oxygen Furnace ESP

8.13

Emissions
Limit
PTI 182-05C
(lb/hr)
18.24

Stack Test
Results
(lb/hr)

Mn

0.00256

0.01897

0.042

Pb

0.00015

0.001

0.0077

SO2

23.03

120.26

179.7

Hg

0.000414

0.000929

0.003

3.35

6.56

17.71

CO

3,057.0

3,237

7,048

Mn

.00064

.003599

0.013

Pb

0.000278

.000539

0.0016

PM10

Desulfurization baghouse
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87.

The new Permit also raises the emissions limits for many sources where stack

testing demonstrated the source was operating in compliance with the emission limit in PTI No.
182-05B, as illustrated below:

C-Blast Furnace baghouse

VOC

Emissions
Limit
PTI 182-05B
(lb/hr)
6.77

C-Blast Furnace stove

PM10

Basic Oxygen Furnace
baghouse

Source

Basic Oxygen Furnace ESP
Desulfurization baghouse

88.

4.22

Emissions
Limit
PTI 182-05C
(lb/hr)
9.92

14.16

9.78

19.72

PM

7.45

3.96

15.6

PM

50.94

13.5

62.6

PM10

37.70

18.19

47.5

PM10

1.55

1.48

3.6

Pollutant

Stack Test
Results
(lb/hr)

The new Permit authorizes Severstal to emit an additional 201 tons per year of

PM; 410 tons per year of PM10; 17,478 tons per year of CO; 472 tons per year of SO2; and
0.14645 pounds per year of Mn; over the emissions authorized in PTI No. 182-05B.
89.

The new Permit also raises the CO emissions limit at the Basic Oxygen Furnace

ESP and the desulfurization operation, to resolve deficiencies that were not caused by or
otherwise related to the plant modifications authorized by PTI No. 182-05B.
90.

The new Permit also allows Severstal to “reallocate” SO2 emissions reductions

from the inoperable B-Blast Furnace and credit them against the increased SO2 emissions at the
operating C-Blast Furnace, effectively increasing actual SO2 emissions from the facility.
91.

The new Permit also imposes a total “combined” SO2 emissions limit from the C-

Blast Furnace (Stove and Baghouse) of 271.4 lb/hr, which is less than the sum of SO2 emissions
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from each the C-Blast Furnace Stove (193.6 lb/hr) and the C-Blast Furnace Baghouse (179.7
lb/hr) (Stove + Furnace = 373.25 lb/hr)., though there is no production or operational limits to
ensure the practical enforceability of the total “combined” SO2 emissions limit.
92.

The new Permit also assumes the Basic Oxygen Furnace baghouse will capture

98% of emissions, whereas PTI No. 182-05B assumed it would capture only 95% of emissions,
and Severstal has not undertaken changes to improve the capture efficiency of this baghouse
since it was installed in 2007, or otherwise sufficiently demonstrated the baghouse is capable of
consistently meeting this standard.
93.

The new Permit also retroactively authorizes Severstal to install six unpermitted

emergency engines that were already installed, which are unrelated to the plant modifications
authorized by PTI No. 082-05B.
94.

The new Permit does not require Severstal to install any new emissions control

equipment (e.g., wet scrubbers, PTFE membrane fabrics) or process changes (e.g., fuel changes)
to limit emissions increases.
95.

The new Permit does not require Severstal to reduce its production levels to either

achieve compliance with the emissions limits in PTI No. 182-05B, or at least maintain emissions
at the levels observed during stack testing.

Severstal’s Emissions Directly and Disproportionately Impact Appellants’ Neighborhoods
96.

Emissions from Severstal directly impact the residential neighborhood

immediately adjacent and downwind of the facility, known as South Dearborn or the “South
End.”

23

97.

The South End neighborhood is 80% Arab-American, with 43% of the population

having income below the poverty level, and is designated an Environmental Justice area by the
EPA.
98.

There is an ambient air quality monitor (referred to by MDEQ as the “Dearborn”

monitor) located in the parking lot of the Salina School, the South End’s elementary and middle
school.
99.

The Dearborn monitor consistently records some of the highest ambient levels in

Michigan of PM2.5 and manganese.
100.

Emissions from Severstal also directly impact other residential neighborhoods of

Southwest Detroit, specifically including, but not limited to, communities located in the 48217
zip code.
101.

University of Michigan researchers have determined the 48217 neighborhood of

Southwest Detroit to be the most polluted zip code in Michigan. See 48127: Life in Michigan’s
most polluted ZIP code, Detroit Free Press (June 20, 2010).
102.

The 48217 neighborhood of Southwest Detroit is also an Environmental Justice

103.

Residents of the South End and the 48217 neighborhood of Southwest Detroit

area.

suffer in disproportionately high numbers from a number of diseases and ailments associated
with environmental pollution, including but not limited to asthma and other respiratory diseases.
104.

After five years of negotiations between MDEQ and Severstal, with substantial

involvement from MEDC and potentially others, MDEQ finally notified Severstal’s neighbors
about the proposed revised permit on February 12, 2014. Despite MDEQ’s prior expressed
position, the public notice documents characterized the Draft Permit as a permit “correction”
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entitled to regulatory grandfathering. See MDEQ Public Participation Document for Permit
Application Number 182-05C (Fe. 12, 2014).
105.

MDEQ initially announced a 30 day comment period on the permit MDEQ and

Severstal negotiated for over five years, involving multiple drafts and thousands of pages of
technical data. Upon request from Appellants, MDEQ extended the public comment period until
March 31, 2014.
106.

Prior to the MDEQ public hearing, Air Quality Division Chief Vinson Hellwig

was quoted in the Detroit Free Press as saying about PTI No. 182-05C, “Citizens may object to
it, but that’s not something we consider on whether to issue or deny the permit,” that there would
have to be a “major reason” to deny the permit change, and that “there’s no imminent hazard
there.” Dearborn steel plant may be allowed to release higher levels of toxins, Detroit Free Press
(Mar 11, 2014).

COUNT I
(Lack of Authority to “Correct” PTI No. 182-05B)
107.

Appellants restate and incorporate the preceding allegations.

108.

When evidence shows process equipment is not performing according the terms

of a permit, MDEQ is authorized to issue a legally enforceable compliance schedule or revoke
the permit.
109.

MDEQ did not issue a legally enforceable compliance schedule nor revoke

Severstal’s permit.
110.

Instead, MDEQ processed PTI No. 182-05C as a permit to “update,” “amend,”

“correct,” “fix-up,” or “revise” PTI No. 182-05B.
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111.

MDEQ has no statutory or regulatory authority to amend, correct, fix-up, or revise

a permit in a way that increases the emission levels allowed by the Permit.
112.

Michigan violated the CAA and Michigan air quality statutes and regulations

when it issued PTI No. 182-05C after processing it as an update, amendment, correction, fix, or
revision to PTI No. 182-05B.
113.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when processed PTI No. 182-05C as an update, amendment, or correction
to PTI No. 182-05B.

COUNT II
(Error to Issue Permit to Severstal While Non-Compliant and Subject to Enforcement)
114.

Appellants restate and incorporate the preceding allegations.

115.

Since at least early 2009, MDEQ and EPA have issued violation notices to

Severstal for thousands of instances of permit and regulation violations, including the stack test
exceedances that PTI No. 182-05C is supposed to “correct.”
116.

EPA referred the Severstal enforcement action to the U.S. Dept. of Justice (DoJ),

and MDEQ referred the Severstal enforcement action to the Michigan Attorney General’s Office
(MI AG).
117.

As of the date of this filing, DoJ, on behalf of the EPA, and MI AG, on behalf of

MDEQ, are considering injunctive and penalty provisions to resolve Severstal’s violations,
potentially to include the stack test exceedances that PTI No. 182-05C is supposed to “correct.”
118.

Injunctive relief achieved through the enforcement action may conflict with the

limits and standards in PTI No. 182-05C; alternatively, the issuance of PTI No. 182-05C may
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limit the discretion of the DoJ, EPA, MI AG, and DEQ to achieve meaningful compliance
through the enforcement action.
119.

At all times since January 5, 2005, Wayne County has been designated as a non-

attainment area: for PM2.5 from January 5, 2005, until August 29, 2013; and for SO2 since
August 5, 2013.
120.

The CAA and Michigan SIP prohibit MDEQ from issuing a permit to a facility

within a non-attainment area, where the facility is not in compliance with all applicable
regulations, or under a legally enforceable compliance plan and timetable for compliance.
121.

Severstal is not in compliance with PTI No. 182-05B, its operating permit, and

other applicable regulations, and is not under a legally enforceable compliance plan and
timetable for compliance.
122.

MDEQ lacks authority to issue PTI No. 182-05C to Severstal because the

Severstal facility is subject to an ongoing enforcement action, and is not in compliance with all
applicable regulations nor under an enforceable compliance plan.
123.

Michigan violated the CAA and Michigan air quality statutes, when it issued PTI

No. 182-05C to Severstal while Severstal is subject to an ongoing enforcement action, and while
the Severstal facility is not in compliance with all applicable regulations nor under an
enforceable compliance plan.
124.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it issued PTI No. 182-05C to Severstal while Severstal is subject to
an ongoing enforcement action, and while the Severstal facility is not in compliance with all
applicable regulations nor under an enforceable compliance plan.
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COUNT III
(Failure to Process Severstal’s Application as a New Permit Application)
125.

Appellants restate and incorporate the preceding allegations.

126.

Severstal’s application sought a permit to modify its operations or processes, or

modify or install equipment, including air pollution control equipment.
127.

The CAA and Michigan SIP require MDEQ to process an application seeking to

modify operations or processes, or modify or install equipment, as an application for a new
permit.
128.

MDEQ did not process PTI No. 182-05C as a new permit under the CAA and

Michigan SIP.
129.

MDEQ lacks authority to issue a permit, except by processing it as a new permit

application, subject to all current regulations and standards in the CAA and Michigan SIP.
130.

Michigan violated the CAA and Michigan air quality statutes, when it issued PTI

No. 182-05C without processing it as new permit application under the CAA and Michigan SIP.
131.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it issued PTI No. 182-05C without processing it as a new permit
application under the CAA and Michigan SIP.

COUNT IV
(Erroneously Processing PTI No. 182-05C as a Permit to Relax Emissions Standards)
132.

Appellants restate and incorporate the preceding allegations.

133.

Severstal’s application sought to relax emissions limits in PTI No. 182-05B.
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134.

Severstal is responsible for all errors and mistaken assumptions upon which the

emissions limits in PTI No. 182-05B were based.
135.

The CAA and Michigan SIP provide limited opportunity to relax emissions limits

in an existing permit.
136.

Severstal does not meet the requirements to authorize MDEQ to relax the

emissions limits in PTI No. 182-05B.
137.

Even if Severstal’s application met the prerequisites for seeking a permit to relax

emissions limits, MDEQ failed to apply all current PSD and NSR provisions and technology
standards to Severstal’s proposed relaxed emissions limits:
a.

MDEQ failed to apply current CAA attainment designations, provisions,

and regulations;
b.

MDEQ failed to determine the net emissions increases resulting from the

relaxed emissions limits; and
c.

MDEQ failed to apply current BACT, LAER, MACT, and T-BACT

technology and standards to the sources of emissions increases.
138.

MDEQ lacks authority to relax the emissions limits in an existing permit, except

by applying all current PSD and NNSR designations, provisions, and technology standards to the
proposed changes.
139.

MDEQ violated the CAA and Michigan air quality statutes when it issued PTI

No. 182-05C and relaxed the emissions limits in PTI No. 182-05B, without applying all current
PSD and NNSR designations, provisions, and technology standards to the proposed changes.
140.

MDEQ’s decision to issue the permit was arbitrary and capricious and not

supported by substantial evidence, because it relaxed the emissions limits in PTI No. 182-05B,
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without applying all current PSD and NNSR designations, provisions, and technology standards
to the proposed changes.

COUNT V
(Erroneous Application of CAA Attainment Designations)
141.

Appellants restate and incorporate the preceding allegations.

142.

MDEQ processed Severstal’s application as if it were 2005, and Wayne County

were still designated in “attainment” for SO2.
143.

As a result of processing Severstal’s application as if it were 2005 and Wayne

County were in attainment for SO2, MDEQ did not, among other requirements, impose LAER
standards, require Severstal to obtain SO2 offsets that meet the regulatory standards, require
Severstal to provide compliance certification, and consider alternatives to raising the emission
limits.
144.

At the same time, MDEQ failed to process Severstal’s application in accordance

with Wayne County’s designated non-attainment for PM2.5 status, from January 2005 until
August 2013, and did not, among other requirements, impose LAER standards for PM2.5 and SO2
(a PM2.5 precursor), require proper PM2.5 and SO2 offsets, require Severstal to provide
compliance certification, and consider alternatives to raising the emissions limits.
145.

The CAA and Michigan SIP require MDEQ to apply all current CAA attainment

designations, and all attendant NNSR provisions, to all permit applications.
146.

MDEQ has no authority to issue PTI No. 182-05C without applying all current

CAA attainment designations and all attendant NNSR provisions.
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147.

MDEQ violated the CAA and Michigan SIP when it issued PTI No. 182-05C

without applying all current CAA attainment designations and attendant NNSR provisions.
148.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it issued PTI No. 182-05C without applying all current CAA
attainment designations and attendant NNSR provisions.

COUNT VI
(Failure to Apply Post-2005 CAA Regulations and Standards)
149.

Appellants restate and incorporate the preceding allegations.

150.

MDEQ processed Severstal’s application as if it were 2005, and ignored CAA and

Michigan SIP provisions adopted since 2005.
151.

Since 2005, there are new federal CAA regulations applicable to CAA permit

that: require MDEQ to regulate PM2.5 emissions directly (rather than using PM10 as a surrogate);
require MDEQ to treat SO2 as a precursor for PM2.5; update the ambient air NO2 and SO2
standards; require MDEQ to regulate greenhouse gas emissions; and impose other requirements
and standards on CAA permits.
152.

Since 2005, there are new or updated federal and state BACT, LAER, MACT,

and T-BACT technologies, standards, costs, and factors applicable to the control of particulates
(including condensable particulates), SO2, CO, Mn and Pb from integrated iron and steel
facilities’ emissions sources.
153.

MDEQ failed to apply to Severstal’s application CAA regulations and technology

standards adopted or updated since 2005.
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154.

The CAA and Michigan SIP require MDEQ to apply current CAA regulations and

standards to all permit applications.
155.

MDEQ has no authority to review and issue a permit application according to the

CAA regulations and standards only as they existed in 2005.
156.

MDEQ violated the CAA and Michigan SIP when it issued PTI No. 182-05C

without applying all current CAA regulations and standards.
157.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it issued PTI No. 182-05C without applying all current CAA
regulations and standards.

COUNT VII
(Error to Use 2001-2002 Baseline Emissions)
158.

Appellants restate and incorporate the preceding allegations.

159.

MDEQ processed Severstal’s application as if it were 2005, and determined the

net change in emissions resulting against baseline historic emissions from 2001 and 2002.
160.

By using 2001 and 2002 at the baseline emissions period, MDEQ allowed

Severstal to re-credit emissions reductions achieved in 2007, when the C-Blast Furnace and
Basic Oxygen Furnace baghouses were installed.
161.

By using 2001 and 2002 at the baseline emissions period, MDEQ allowed

Severstal to capitalize on the historic emissions from the B-Blast Furnace; re-credit a baghouse
authorized in 2006 for the B-Blast Furnace, which was never actually installed, and speculate
about future emissions at the B-Blast Furnace.
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162.

By using 2001 and 2002 as the baseline emissions period, MDEQ allowed

Severstal to “net out” of PSD, NNSR and toxics regulations and applicability for multiple
pollutants.
163.

By using 2001 and 2002 as the baseline emissions period, MDEQ failed to apply

relevant and applicable control standards (BACT, LAER, MACT, and T-BACT) and other
requirements to emissions increases permitted by PTI No. 182-05C.
164.

The CAA and Michigan SIP do not authorize MDEQ to use 2001 and 2002 as the

baseline emissions period to determine the net emissions increases for PTI 182-05C.
165.

MDEQ acted outside of its authority when it issued PTI No. 182-05C using the

2001 and 2002 baseline emissions period to determine the net emissions increases.
166.

MDEQ violated the CAA and Michigan SIP when it issued PTI No. 182-05C

using the 2001 and 2002 baseline emissions period to determine the net emissions increases.
167.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it issued PTI No. 182-05C using the 2001 and 2002 baseline
emissions period to determine the net emissions increases.

COUNT VIII
(Error to Permit Changes Outside the Scope of PTI No. 182-05B)
168.

Appellants restate and incorporate the preceding allegations.

169.

Although PTI No. 182-05C is termed an “amendment” to PTI No. 182-05B, it

includes emissions increases resulting from changes and errors entirely unrelated to the
modifications authorized by the 2007-issued PTI No. 182-05B.
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170.

PTI No. 182-05C authorizes CO emissions increases at the Basic Oxygen Furnace

ESP, which are not the result of process changes at the C-Blast Furnace or installation of the
secondary baghouse at the Basic Oxygen Furnace in 2007. Instead, the increased CO emissions
from the Basic Oxygen Furnace ESP result from Severstal’s failure, until 2009, to recognize that
CO emissions were generated during the oxygen blow portion of steelmaking heats.
171.

PTI No. 182-05C authorizes Mn (manganese) and Pb (lead) emissions increases at

the desulfurization baghouse, which was not modified by the process changes at the C-Blast
Furnace or installation of the secondary baghouse at the Basic Oxygen Furnace in 2007. Instead,
the increased Mn and Pb emissions from the desulfurization baghouse result from Severstal’s
refusal, until 2009, to recognize that condensable particulates, with attached metals, were not
captured by the system.
172.

PTI No. 182-05C retroactively authorizes the installation, in 2007, of six

emergency engines, which were independent of the process changes at the C-Blast Furnace or
installation of the secondary baghouse at the Basic Oxygen Furnace.
173.

By permitting these and other changes through an “amendment” to PTI No. 182-

05B, MDEQ failed to apply current CAA and Michigan SIP provisions and standards to these
changes:
a.

MDEQ failed to apply current CAA attainment designations, provisions,

and regulations to these changes;
b.

MDEQ failed to determine the net emissions increases resulting from

these changes; and
c.

MDEQ failed to apply current BACT, LAER, MACT, and T-BACT

technologies and standards to these sources of emissions increases.
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174.

MDEQ violated the CAA and Michigan SIP when it included in PTI No. 182-05C

changes not related to or caused by, and outside the scope of modifications authorized by, PTI
No. 182-05B.
175.

MDEQ acted outside of its authority when it included in PTI No. 182-05C

modifications not related to or caused by, and outside the scope of modifications authorized by,
PTI No. 182-05B.
176.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it included in PTI No. 182-05C modifications not related to or caused
by, and outside the scope of modifications authorized by, PTI No. 182-05B.

COUNT IX
(Error to Raise Emissions Limits above Stack Test Emissions Results)
177.

Appellants restate and incorporate the preceding allegations.

178.

Severstal’s stack testing demonstrates that, when operating at recent historical

operating conditions, it meets many of the emissions limits contained in PTI No. 182-05B.
179.

Severstal’s stack testing demonstrates that, for some emissions sources, when

operating at maximum routine operating conditions, it exceeds some of the emissions limits
contained in PTI No. 182-05B, by a wide range of margins, from minor to substantial
exceedances.
180.

MDEQ issued a permit to Severstal that substantially raises the emissions limits

for multiple emissions sources, including both emissions sources that operate within the
emissions limits in PTI No. 182-05B, and emissions sources that exceed emissions limits in PTI
No. 182-05B.
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181.

MDEQ issued a permit to Severstal that far exceeds its emissions levels during

recent historical operating conditions.
182.

PTI No. 182-05C would allow Severstal to emit greater amounts of air pollutants

than the company has been emitting, based upon its own stack tests.
183.

MDEQ violated the CAA and Michigan SIP when it raised Severstal’s allowable

emissions limits in PTI No. 182-05C to levels in excess of emissions levels achieved during
stack testing.
184.

MDEQ acted outside of its authority when it raised Severstal’s allowable

emissions limits in PTI No. 182-05C to levels in excess of emissions levels achieved during
stack testing.
185.

MDEQ’s decision to issue PTI No. 182-05C was arbitrary and capricious and not

supported by substantial evidence, when it raised Severstal’s allowable emissions limits to levels
in excess of those achieved during stack testing.

COUNT X
(Error to include Emissions from the B-Blast Furnace in Netting Analysis)
186.

Appellants restate and incorporate the preceding allegations.

187.

The B-Blast Furnace has not been operational since January 2008, and has no

baghouse to control emissions.
188.

MDEQ processed Severstal’s application as though the B-Blast Furnace had been,

and remained, an operational emissions unit and has a baghouse to control emissions.
189.

Because Severstal failed to install the baghouse within 18 months of the issuance

of PTI No. 182-05B, Severstal lacks authority to install a baghouse on the B-Blast Furnace.
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190.

The Michigan SIP prohibits MDEQ from including in a permit the emissions from

a process or process equipment that has been physically removed.
191.

MDEQ treated the B-Blast Furnace as a substantial source of baseline emissions,

though it has not operated in over seven years.
192.

MDEQ treated future B-Blast Furnace emissions as though they are controlled by

a baghouse, though there is no baghouse, nor lawful authority to install a baghouse, on the BBlast Furnace.
193.

MDEQ allowed Severstal to avoid PSD and NNSR applicability in part by netting

or reallocating Severstal’s future increased emissions sought in the new application against
control efficiencies achieved by a B-Blast Furnace baghouse, which does not exist.
194.

MDEQ violated the CAA and Michigan SIP when it included baseline and future

emissions from the B-Blast Furnace in the netting analysis for PTI No. 182-05C.
195.

MDEQ acted outside of its authority when it included baseline and future

emissions from the B-Blast Furnace in the netting analysis for PTI No. 182-05C.
196.

MDEQ was arbitrary and capricious when it included baseline and future

emissions from the B-Blast Furnace in the netting analysis for PTI No. 182-05C.

COUNT XI
(Error to Include Provisions Related to the Future Operation of the B-Blast Furnace)
197.

Appellants restate and incorporate the preceding allegations.

198.

PTI No. 182-05B, issued in 2006, authorized Severstal to operate the B-Blast

Furnace, and required Severstal to install a baghouse on the B-Blast Furnace.
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199.

The B-Blast Furnace was physically destroyed and removed from operation

following its catastrophic destruction on January 5, 2008, and Severstal never installed a
baghouse on the B-Blast Furnace.
200.

The Michigan SIP provides that a permit shall become void upon the physical

removal of a process or process equipment.
201.

The Michigan SIP provides that a permit becomes void if the installation of the

equipment has not commenced within 18 months.
202.

The CAA requires a facility to obtain a new permit before making any

modifications at a source or facility, if the modification will increase existing pollution or result
in the emission of any new pollutant.
203.

The Michigan SIP requires a facility to obtain a permit before it may “install,

construct, reconstruct, relocate, alter, or modify any process or process equipment.”
204.

Operating the B-Blast Furnace in the future will require non-routine physical

changes that will result in significant emissions increases.
205.

Operating the B-Blast Furnace in the future will constitute either operation (start-

up) of a new source, or the operation after a major modification, both of which require a new
permit issued under then-current PSD and NNSR designations, provisions, and standards.
206.

In PTI No. 182-05C, MDEQ did not void the provisions in PTI No. 182-05B

applicable to the operation of the B-Blast Furnace, but instead included emissions limits and
operating parameters for the B-Blast Furnace.
207.

MDEQ did not apply current PSD and NNSR designations, provisions, and

standards to the future start-up or major modification of the B-Blast Furnace.
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208.

MDEQ violated the CAA and Michigan SIP when, rather than void the provisions

in PTI No. 182-05B applicable to the B-Blast Furnace, it included operating provisions for the BBlast Furnace in PTI No. 182-05C.
209.

MDEQ acted outside of its authority when it failed to void the provisions in PTI

No. 182-05B applicable to the B-Blast Furnace, and included operating provisions for the BBlast Furnace in PTI No. 182-05C.
210.

MDEQ was arbitrary and capricious, and its decision was contrary to substantial

evidence, when it failed to void the provisions in PTI No. 182-05B applicable to the B-Blast
Furnace, and included operating provisions for the B-Blast Furnace in PTI No. 182-05C.

COUNT XII
(Error to “Re-Allocate” Emissions Between Emissions Sources)
211.

Appellants restate and incorporate the preceding allegations.

212.

In processing PTI No. 182-05C, MDEQ allowed Severstal to “re-allocate” SO2

emissions increases from the C-Blast Furnace baghouse against SO2 emissions reductions from
the C-Blast Furnace Stove and the B-Blast Furnace.
213.

Severstal has not achieved actual, contemporaneous, or otherwise creditable SO2

emissions reductions from the C-Blast Furnace Stove or the B-Blast Furnace.
214.

As a result of “reallocating” SO2 emissions increases at the C-Blast Furnace

baghouse against SO2 emissions “reductions” from the C-Blast Furnace Stove and B-Blast
Furnace, MDEQ allowed Severstal to avoid application of LAER and other NNSR regulations
resulting from SO2 emissions increases at the C-Blast Furnace baghouse.
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215.

In processing PTI No. 182-05C, MDEQ allowed Severstal to “re-allocate”

mercury emissions increases from the C-Blast Furnace Stove against mercury emissions
reductions from the Basic Oxygen Furnace baghouse and ESP.
216.

Severstal has not achieved actual, contemporaneous, or otherwise creditable

mercury emissions reductions from the Basic Oxygen Furnace baghouse and ESP.
217.

As a result of “reallocating” mercury emissions increases at the C-Blast Furnace

Stove against mercury emissions from Basic Oxygen Furnace baghouse and ESP, MDEQ
allowed Severstal to avoid application of MACT and T-BACT and other toxics regulations
resulting from mercury emissions increases at the C-Blast Furnace Stove.
218.

MDEQ violated the CAA and Michigan SIP when it “re-allocated” SO2 and

mercury emissions to avoid application of NNSR and MACT/T-BACT in the processing of PTI
No. 182-05C.
219.

MDEQ acted outside of its authority when it “re-allocated” SO2 and mercury

emissions to avoid application of NNSR and MACT/T-BACT in the processing of in PTI No.
182-05C.
220.

MDEQ was arbitrary and capricious, and its decision was contrary to substantial

evidence, when it “re-allocated” SO2 and mercury emissions to avoid application of NNSR and
MACT/T-BACT in the processing of PTI No. 182-05C.

COUNT XIII
(Failure to include Enforceable SO2 Emissions Limit)
221.

Appellants restate and incorporate the preceding allegations.
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222.

In addition to “re-allocating” SO2 emissions increases from the C-Blast Furnace

baghouse against reductions from the C-Blast Furnace Stove and the B-Blast Furnace, MDEQ
also imposed a new total combined SO2 emissions limit for the C-Blast Furnace Stove and
baghouse.
223.

The total combined SO2 emissions limit for the C-Blast Furnace Stove and

Baghouse (271.4 lb/hr) is less than the sum of SO2 emissions limits for each the C-Blast Furnace
Stove and baghouse combined (373.25 lb/hr).
224.

Under the Michigan SIP, when an emission limit does not reflect the maximum

emissions of the process equipment operating at full design capacity, then it is not enforceable as
a practical matter unless it includes production or operations limit provisions that meet the
Michigan SIP regulations.
225.

The total combined SO2 emissions limit in PTI No. 182-05C for the C-Blast

Furnace Stove and baghouse does not reflect the maximum emissions of the equipment operating
at full design capacity.
226.

In PTI No. 182-05C, MDEQ did not include production or operations limits that

ensure the total combined SO2 emissions limit for the C-Blast Furnace Stove and baghouse is
enforceable as a practical matter.
227.

As a result of capping total combined SO2 emissions from the C-Blast Furnace

Stove and baghouse, MDEQ allowed Severstal to avoid application of NNSR resulting from SO2
emissions increases (for SO2 emissions, and SO2 as a PM2.5 precursor) at the C-Blast Furnace
baghouse.
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228.

MDEQ violated the CAA and Michigan SIP when it included in PTI 182-05C a

total combined SO2 emissions limit for the C-Blast Furnace Stove and baghouse that is not
enforceable as a practical matter.
229.

MDEQ acted outside of its authority when it included in PTI 182-05C a total

combined SO2 emissions limit for the C-Blast Furnace Stove and baghouse that is not
enforceable as a practical matter.
230.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it included in PTI 182-05C a total combined SO2 emissions limit for
the C-Blast Furnace Stove and baghouse that is not enforceable as a practical matter.

COUNT XIV
(Error to Make Multiple Other Concessions to Severstal)
231.

Appellants restate and incorporate the preceding allegations.

232.

In processing PTI No. 182-05C, MDEQ erroneously applied the CAA and

Michigan SIP with unwarranted deference towards Severstal, as described throughout this Claim
of Appeal, and further including, without limit, as follows:
a.

MDEQ changed the permitted operating efficiency of the Basic Oxygen

Furnace Baghouse from 95% in PTI No. 182-05B, to 98% in PTI No. 182-05C,
without sufficient and proper evidence that the baghouse currently operates, and
can continue to operate, at 98% efficiency;
b.

MDEQ assumed, without supporting evidence, that air emissions control

equipment, including the C-Blast Furnace baghouse, Basic Oxygen Furnace
baghouse, and Basic Oxygen Furnace ESP, will operate at least as efficiently at
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higher rates of production as Severstal demonstrated during stack testing
performed at lower rates of production;
c.

MDEQ treated Severstal’s Basic Oxygen Furnace as “a grandfathered

piece of equipment,” with the result that MDEQ did not subject CO emissions
increases at the Basic Oxygen Furnace to BACT review and controls;
d.

MDEQ concluded, contrary to substantial evidence, that Severstal will

operate and maintain emissions control equipment in compliance with all
applicable standards and regulations, though Severstal has demonstrated
continued failure to operate and maintain equipment in compliance with
applicable standards and regulations;
e.

MDEQ failed to regulate, or impose emission limitations on, other known

pollutants from Severstal, including but not limited to hazardous metals such as
nickel and chromium;
f.

MDEQ raised emissions limits at the Basic Oxygen Furnace ESP and

desulfurization baghouses to reflect continuous operations, rather than the current
20 and 40 minute batch operations, without imposing operational restrictions to
require batch processing, which may result in increased (continuous) operations;
g.

MDEQ “combined and capped” total annual emissions from the C Blast

Furnace with emissions from the shuttered B Blast furnace, allowing Severstal to
unlawfully credit emissions reductions from shuttered B Blast Furnace against
emissions increases at the C Blast Furnace and “net out” of PSD and NNSR
applicability for multiple pollutants; and
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h.

MDEQ delayed action on Severstal’s permit in order to avoid imminent

permit denial, delay public notice of Severstal’s violations, and give Severstal
additional time to refine its proposed “corrected” permit.
233.

MDEQ made these and many other concessions to Severstal, despite noticing

Severstal for tens of thousands of instances of violations related to the maintenance and
operation of its emission control equipment over the preceding five years, and despite requesting
the Attorney General join the U.S. Department of Justice in a federal enforcement proceeding
against Severstal related to these violations.
234.

MDEQ violated the CAA and Michigan SIP when it issued PTI No. 182-05C to

Severstal based on multiple erroneous and unsupported assumptions and conclusions.
235.

MDEQ acted outside of its authority when it issued PTI No. 182-05C to Severstal

based on multiple erroneous and unsupported assumptions and conclusions.
236.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it issued PTI No. 182-05C to Severstal based on multiple erroneous
and unsupported assumptions and conclusions.

COUNT XV
(Error to Execute “Extension Agreement”)
237.

Appellants restate and incorporate the preceding allegations.

238.

Prior to October 28, 2013, when Rule 206 was amended, MDEQ was required to

act on a permit application within 120 days of receipt of application.
239.

Prior to October 28, 2013, when Rule 206 was amended, MDEQ lacked authority

to execute any “agreements” extending the period in which to act upon a permit application.

44

240.

Under the Michigan SIP, MDEQ was required to act on Severstal’s permit

application by August 6, 2012, which was 120 days after the date (April 6, 2012) MDEQ had
received all information required under the Michigan rule (Mich Admin R 336.1203) for a new
permit.
241.

Prior to entering the “Extension Agreement,” MDEQ concluded Severstal could

not operate in compliance with Michigan air regulations and other provision in Rule 207, and
therefore MDEQ was required to deny Severstal’s permit application under Rule 207.
242.

Denial of Severstal’s permit under Rule 207 would have triggered public notice

and a public hearing related Severstal’s application.
243.

On February 1, 2013, the date MDEQ and Severstal executed an “Extension

Agreement,” MDEQ lacked authority to extend the 120 day deadline to act upon a complete
application.
244.

The February 1, 2013, “Extension Agreement” purported to extend, by mutual

agreement between Severstal and MDEQ, the timeframe from MDEQ to act upon Severstal’s
application.
245.

The result of the “Extension Agreement” was further delay (until February 2014)

of notice to the affected public about Severstal’s violations and excess emissions, and further
time than lawfully permitted for Severstal to convince MDEQ of its entitlement to a new permit.
246.

MDEQ violated Michigan rules when it failed to deny, under Rule 207,

Severstal’s permit application 120 days after it declared the application technically complete.
247.

MDEQ acted without authority when it entered an “Extension Agreement” with

Severstal, extending the timeframe to act upon a permit application that MDEQ already deemed
complete.
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248.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when, rather than deny Severstal’s permit application, it instead entered an
“Extension Agreement” with Severstal.

COUNT XVI
(Failure to Fully Consider the Adverse Social Impacts of PTI No. 182-05C)
249.

Appellants restate and incorporate the preceding allegations.

250.

MDEQ is required to examine, consider, and address the human health and

environmental effects of the issuance of a CAA permit on all communities, including, in
particular, minority and low-income “environmental justice” communities who are often
disproportionately and adversely affected by air pollution.
251.

Even absent increased air emissions resulting from the issuance of PTI No. 182-

05C, residents of the South End neighborhood of Dearborn and other neighborhoods of
Southwest Detroit (including the infamously polluted 48217 zip code) already suffer with some
of the worst air quality in our nation and have been proven to have disproportionately higher
rates of asthma and other health concerns, caused in substantial part by poor air quality in these
neighborhoods.
252.

The emissions increases authorized by PTI No. 182-05C will have a

disproportionate adverse impact on the South End neighborhood of Dearborn and other
neighborhoods of Southwest Detroit, including, but not limited to, the 48217 zip code.
253.

In processing the application for PTI No. 182-05C, MDEQ exercised all

opportunities for discretion to favor, accommodate, and credit Severstal, at the expense of
increased air emissions and further deteriorating air quality in the South End neighborhood of
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Dearborn and other disproportionately affected neighborhoods of Southwest Detroit, including,
but not limited to, the 48217 zip code.
254.

MDEQ failed to adequately consider the adverse public health, social welfare, and

environmental costs and impacts of the emissions increases resulting from PTI No. 182-05C on
the South End neighborhood of Dearborn and other disproportionately affected neighborhoods of
Southwest Detroit, including, but not limited to, the 48217 zip code.
255.

MDEQ failed to adequately consider alternatives that would have resulted in

lesser emissions increases than the emissions increases authorized under PTI No. 182-05C,
including, without limit, pollution control equipment, reduced operations, and other alternatives.
256.

MDEQ violated federal and state law when it issued PTI No. 182-05C and

authorized Severstal to increase emissions that will disproportionately impact the South End
neighborhood of Dearborn and other neighborhoods of Southwest Detroit, including, but not
limited to, the 48217 zip code.
257.

MDEQ was arbitrary and capricious, and its decision was not supported by

substantial evidence, when it issued PTI No. 182-05C and authorized Severstal to increase
emissions that will disproportionately impact the South End neighborhood of Dearborn and other
neighborhoods of Southwest Detroit, including, but not limited to, the 48217 zip code.

COUNT XVII
(Due Process: Issuance Inappropriately Impacted by MEDC’s involvement)
258.

Appellants restate and incorporate the preceding allegations.
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259.

The members of Appellants’ organizations, whose health, property, and well-

being are adversely impacted by emissions from Severstal, had a right to a fair permit review
process and an impartial decision maker.
260.

MDEQ Air Quality Division Chief was the decision-maker on PTI No. 182-05C.

261.

The permit review process in this case was subject to inappropriate and undue

influence by the MEDC.
262.

MEDC’s inappropriate and undue influence resulted in MDEQ changing its prior

positions on key issues, to the benefit of Severstal and the detriment of the health, property, and
well-being of the members of Appellants’ organizations.
263.

The MDEQ permit decision-maker’s comments in the newspaper prior to the

public hearing strongly suggested that he had already decided to issue the permit prior to the
public hearing and the close of the public comment period.
264.

MEDC’s inappropriate and undue influence, and the resulting partiality and

unfairness of the permit review process and decision, deprived Appellants and their members of
their due process rights under the United States and Michigan Constitutions, as well as and their
right to fair and just treatment in executive hearings under the Michigan Constitution, and
resulted in a decision that was based upon improper procedure and contrary to law.

REQUEST FOR RELIEF
For the reasons stated above, Appellants respectfully request that the Court:
a.

Declare that MDEQ lacks authority to issue the Permit;

b.

Declare that MDEQ’s decision to issue the Permit was contrary to law;
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c.

Declare that MDEQ’s decision to issue the Permit was not based upon a correct

evaluation of the applicable control technologies and standards;
d.

Declare that MDEQ’s decision to issue the Permit, and the emissions limits set in

the Permit, are arbitrary and capricious, and not supported by substantial evidence
e.

Declare the “Extension Agreement” executed between MDEQ and Severstal is

unauthorized, void and unlawful;
f.

Declare that MDEQ failed to discharge its obligations with respect to

consideration of social costs, public health, and Environmental Justice in issuing the
Permit;
g.

Declare that the MDEQ decision to issue the Permit was made in a process that

was unfair, unjust, improper, and characterized by the undue influence of Severstal and
the Michigan Economic Development Corporation;
h.

Vacate the Permit;

i.

Remand this matter to MDEQ;

j.

Grant Appellants their costs and attorney fees as authorized by law; and

k.

Grant Appellants such other relief as may be required under the circumstances,

including all relief that is reasonable, equitable, and just.

Respectfully Submitted:
OLSON, BZDOK & HOWARD, P.C.
Attorneys for Appellant SDEIA
Date: July 10, 2014

/s/ Christopher M. Bzdok
By:____________________________________________
Christopher M. Bzdok (P35094)
Emerson Hilton (P76363)
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LAW OFFICE OF TRACY JANE ANDREWS, PLLC
Co-Counsel for Appellant SDEIA
Date: July 10, 2014

/s/ Tracy Jane Andrews
By:____________________________________________
Tracy Jane Andrews (P67467)

Attorneys for Appellants DWEJ, OUCSD, and
Sierra Club
Date: July 10, 2014

/s/ Nicholas Schroeck
By: ____________________________________________
Nicholas Schroeck (P70888)
Stephanie Karisny (P76529
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